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Women Enabled, Inc. writes with respect to the urgent need for the inclusion of issues of concern to
women and girls with disabilities as the Committee on the Elimination of Discrimination Against Women
(CEDAW Committee) embarks on a General Discussion on access to justice for women at its 54™ Session.
Despite the implications for more than 500 million women with disabilities and their families, issues
concerning women with disabilities receive only limited, or even invisible, coverage in efforts to amend and
modify laws, policies and practices on access to justice for women. As the CEDAW Committee embarks on
the elaboration of a General Recommendation on Women’s Rights to Access to Justice, the CEDAW
Committee can contribute to a more inclusive, effective and vibrant discussion for all women by addressing
issues concerning access to justice for women with disabilities.

CEDAW and CRPD. Two crucial elements of human rights, legal capacity and access to justice, are
incorporated in both the Convention on the Elimination of All forms of Discrimination Against Women
(CEDAW) and the Convention on the Rights of Persons with Disabilities (CRPD). In the CRPD, Articles 12
and 13 address these issues, and in the CEDAW, Atrticle 15 addresses equality before the law.”> The CRPD
draws heavily on the approach taken in the CEDAW and rejects the narrower approach taken in the
International Covenant on Civil and Political Rights (ICCPR).3 Interpretations of ICCPR Article 16 make it
abundantly clear that this provision only contemplates one aspect of this right—that every person is a subject,
and not an object, of the law.* This provision does not guarantee that a person has the legal capacity to act.
On the other hand, the approach used in the CRPD utilizes wording similar to that used in paragraph two of
CEDAW Article 15, which focuses on ensuring women’s legal autonomy and self-determination. It confirms
women’s equality with men before the law and also requires States to guarantee equal rights in areas of civil
law where women have traditionally suffered discrimination.’® Comparably, Articles 3 and 5 of the CRPD
emphasize and assure the legal rights of persons with disabilities and of men and women.” Article 15 of the
CEDAW guarantees women equal “legal capacity” with men and the same opportunities to “exercise that

! Henceforth, in this submission when the term “women with disabilities” is used it shall be considered to mean “women and girls with
disabilities” unless otherwise noted.
% See Convention on the Rights of Persons with Disabilities, G.A. Res. 61/611, U.N. Doc. A/RES/61/611 (Dec. 6, 2006) available at
http://www.un.org/disabilities/convention/conventionfull.shtml, arts. 12, para. 1-4 & 13, para. 1; Convention on the Elimination of All Forms of
Discrimination Against Women, G.A. Res. 34/180, U.N. Doc. A/RES/34/180 (Dec. 18, 1979) available at
http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm, art. 15.
* See G.A. Res. 2200 (XX1), arts. 14, 15, 16, U.N. Doc. A/RES/21/2200 (Dec. 16, 1966); see also Human Rights Comm., para. 19, General Comment
No. 28: Article 3 (Equality of Rights Between Men and Women) U.N. Doc. CCPR/C/21/Rev.1/Add.10 (Mar. 29, 2000) stating “The right of
everyone under article 16 to be recognized everywhere as a person before the law is particularly pertinent for women, who often see it
curtailed by reason of sex or marital status. This right implies . . . that women may not be treated as objects to be given, together with the
property of the deceased husband, to his family. States must provide information on laws or practices that prevent women from being treated
or from functioning as full legal persons and the measures taken to eradicate laws or practices that allow such treatment.”
*. See U.N. High Comm’r for Human Rights, Legal Capacity para. 14 (Aug. 2005) (unpublished background conference document) (on file with
author), available at http://www2.ohchr.org/SPdocs/CRPD/DGD21102009/0OHCHR_BP_Legal_Capacity.doc.
® Seeid.
® See Comm. on the Elimination of Discrimination Against Women, Rep. on its 13th Sess., Jan. 17-Feb. 4, 1994, para. 26, U.N. Doc. A/49/38 (Apr.
12, 1994).

’. CRPD, supra, arts. 3(g) & 5(1)
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capacity.”® Each individual is presumed to be able to make life choices and to act independently.® Thus, the
CRPB clearly incorporates both concepts of “capacity to be a person before the law” and “legal capacity to
act.”

Drawing on the core principle of “Nothing About Us Without Us,” an intrinsic element of the drafting of
the CRPD, women with disabilities should be part of the processes of determining viable policy on access to
justice for women.** We discuss below the urgent need for the inclusion of a discussion of access to justice for
women with disabilities in the elaboration of this General recommendation; provide some general discussion
of the situation of women with disabilities globally; then focus on some specific issues concerning access to
justice for women with disabilities and; explore the international legal basis for the requirement of inclusion of
women with disabilities in this work and processes. Greater detail on these issues can be found in the Ortoleva
and Lewis paper referenced below.

Rationale for the Inclusion of Women with Disabilities in Legal Reform Efforts. Women with
disabilities are a part of all societies. They need to be an active part of the advancement of the human
rights of all and shaping how societies affect their lives. The justifications for inclusion are numerous.
Representation and fairness are the most obvious: women account for more than half of the population
of the world. There are approximately one billion persons with disabilities, which constitutes 15
percent of the global population.® The World Health Organization (WHO) and the World Bank’s
(WB) 9 June 2011 ground-breaking report entitled “World Report on Disability,” notes a dramatic
increase in estimates of the number of persons with disabilities worldwide, stating: About 15% of the
world’s population lives with some form of disability, of whom 2-4% experience significant
difficulties in functioning. There are significant differences in the prevalence of disability between
men and women in both developing and more developed countries: male disability prevalence rate is
12% and female disability prevalence rate is 19.2%. ** Although significant progress has been
made in bringing awareness of and attention to the issues of women in human rights treaties, and in
intergovernmental outcomes, the United Nations has recognized that more attention needs to be
directed to the situation of specific groups of women, including women with disabilities.*

More than 80% of women with disabilities in rural areas of many countries have no independent
means of livelihood, and are thus totally dependent on others for their very existence.® The myriad of
issues that confront women with disabilities are significantly more pronounced than for women in
general, due to inaccessible environments and lack of services, lack of information, awareness,
education, income, and contact resulting in extreme isolation and invisibility.!” Given how greatly
women with disabilities are affected by the double discrimination and gender and disability
stereotyping they face because of both gender and disability, they deserve to be heard. The 2011
Report of the United Nations Special Rapporteur on Violence Against Women focused on the multiple
and intersecting forms of discrimination that contribute to and exacerbate discrimination and violence
against women with disabilities, noting that factors such as ability, age, access to resources,

8 CEDAW, supra, art. 15, para. 2.
°U.N. High Comm’r for Human Rights, supra, para. 18.
Y see id. para. 37.

! See, e.g., CRPD, supra, (Preamble (e), Art. 1, 3 (requiring the full integration of persons with disabilities in all segments of society so that
they may fully participate and express themselves independently in social, legal, and political life, promoting, protecting and ensuring the full
and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and promoting respect for their inherent
dignity, and including those persons with disabilities who have long-term physical, mental, intellectual or sensory impairments which in
interaction with various barriers may hinder their full and effective participation in society on an equal basis with others.) available at

http://www.unhcr.org/refworld/docid/45f973632.html.

2 \WORLD HEALTH ORGANIZATION & WORLD BANK, WORLD REPORT ON DISABILITY, Xi (2011), available at
http://whglibdoc.who.int/publications/2011/9789240685215 eng.pdf.

Y d. at 261.

 World Bank, Women with Disability (2009)(last accessed Oct. 2009), http://go.worldbank.org/O14DRFLK90.

'3 U.N. COMM’N ON THE STATUS OF WOMEN EXPERT GROUP MEETING ‘ENABLING RURAL WOMEN'S ECONOMIC EMPOWERMENT: INSTITUTIONS, OPPORTUNITIES
AND PARTICIPATION’, CONCEPT NOTE, U.N. Doc. EGM/RW/2011/INF.1 (June 2011), available at
http://www.un.org/womenwatch/daw/csw/csw56/egm/Concept-noteFINAL.pdf.

'8 U.N. ESCAP Workshop on Women and Disability: Promoting Full Participation of Women with Disabilities in the Process of Elaboration
on an International Convention to Promote and Protect the Rights and Dignity of Persons with Disabilities, Final Report, Bangkok, Thail., Aug.
18-22, 2003, available at www.wwda.org.au/unescapwwdl.doc.

Yd.
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race/ethnicity, language, religion, sexual orientation and class can exacerbate the discrimination and
violence women with disabilities experience.

Legal and Policy Basis for Inclusion. The recommendation for the inclusion of issues of concern to
women with disabilities in legal reform work focused on addressing access to justice for women is drawn from
and is consistent with the gender-sensitive, disability-inclusive approaches outlined in the United Nations
Charter,™ and consistent with the provisions of the CRPD, especially Article 6 on Women with Disabilities,™
the CEDAW, especially Article 14?° and the Convention on the Rights of the Child (CRC), as well as the**
1995 Beijing Declaration and®® and the 2000 Special Session of the United Nations General Assembly,
reviewing the progress of the outcomes of the Fourth World Conference on Women.?

The United Nations General Assembly recently has issued a series of resolutions, A/65/186 and
A/64/131,?* calling for the mainstreaming of persons with disabilities in development, and has specifically
called on Governments to promote gender equality and empowerment of women with disabilities.

Violence Against Women with Disabilities and the Justice System. Violence against women with
disabilities is perpetrated and/or condoned by the State and private actors within public and private institutions
and in the transnational sphere. The forms of violence to which women with disabilities are subjected are
varied; physical, psychological, sexual or financial violence, neglect, entrapment, degradation, and forced
sterilization and psychiatric treatment. Women with disabilities are twice or three times as likely to experience
domestic and other forms of gender-based and sexual violence as non-disabled women, and are likely to
experience abuse over a longer period and to suffer more severe injuries as a result of the violence. Their
abuser may also be their caregiver, someone that the individual is reliant on for personal care or mobility,
frequently they do not report the violence, often lack access to legal protection, law enforcement officials are
ill-equipped to address the violence and they are not privy to the same information available to non-disabled
women. Sexual and gender-based violence contributes to the incidence of disability among women.

Some other issues which exacerbate violence against women with disabilities, include the following:
women with disabilities are the poorest among the poor because of discriminatory employment practices; they
are denied educational opportunities and have shockingly low literacy rates because education was not
provided for girls, or school facilities were not accessible to them and programs were not designed to meet
their needs; they are unable to travel from place to place because of the dangers of violence, which cannot be
mitigated because they cannot afford assistive devices like wheelchairs or access transportation systems; they
are often the last in the family to receive food because they are viewed as useless, and because they may be too
indigent to afford food; they are more likely than men with disabilities or women without disabilities to
experience violence and other forms of discrimination, and are unaware of helpful services, or such services
are not accessible to them; they are not able to receive health care services, including sexual and reproductive
health care services, because these services are not in accessible locations (due to the fact that the availability
of these services are communicated in ways that are not accessible to them), and because health care providers
cannot communicate with them or believe they are asexual; they are unable to access the justice system,
especially for sexual violence cases, either because the police and judges cannot communicate with them or do
not find their testimony credible, or because officials in the justice system do not have the expertise to address
their legal concerns, or because they have no information on how to access the justice system or because the
buildings of the justice system are inaccessible to them; and they are sometimes unwilling to return to their
former home communities from a shelter because of the fear of being ostracized based on their disability, or

8 U.N. Charter (1945), available at http://www.un.org/en/documents/charter/index.shtml.

'® See CRPD, supra, Article 6 on Women and several other articles of the CRPD focus on the rights of women and girls with disabilities.

2 See, CEDAW, supra.

! Convention on the Rights of the Child, G.A. Res. 44/25, U.N. Doc. A/RES/44/25 (Nov. 20, 1989) [hereinafter CRC] (Article 23 of the CRC
recognizes the special needs of disabled children and specifically calls on the community to make the necessary accommodations so that
disabled children are fully integrated into society and can enjoy a fair and decent life.), available at
http://www2.ohchr.org/english/law/pdf/crc.pdf.

2 Fourth World Conference on Women, Beijing, P.R.C., Sept. 4-15, 1995, Beijing Declaration and Platform for Action, 9 232(p), available at
http://www.un.org/womenwatch/daw/beijing/pdf/BDPfA%20E.pdf.

> G.A. Res. 5-23/3, 1 69(j), U.N. Doc. A/RES/S-23/3 (Nov. 16, 2000). At 9 83(d).

2 Realizing the Millennium Development Goals for Persons with Disabilities Towards 2015 and Beyond, G.A. Res. 65/186, U.N. GAOR, 65th
Sess., 71st plen. mtg., U.N. Doc. A/RES/65/186 (Dec. 21, 2010), available at: http://www.un.org/disabilities/default.asp?id=36; Realizing the
Millennium Development Goals for Persons with Disabilities, G.A. Res. 64/131, U.N. GAOR, 64th Sess., 65th plen. mtg., U.N. Doc. A/RES/64/131
(Dec. 18, 2009), available at: http://www.un.org/disabilities/default.asp?id=36.
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because the shelter was slightly more accessible than their former home.

Role of the Justice System. In various ways the justice system itself (and therefore the State) perpetrates
and/or condones the violence experienced by women with disabilities. Justice systems, and the law itself
may be both a source of liberation and a source of oppression,? may remedy inequality and discrimination
and perpetuate inequality and discrimination. This is the character of the interaction of women with
disabilities with the justice system. Many of the factors in the above section on violence against women relate
to the denials of access to justice women with disabilities experience. Some of the ways in which the legal
system denies access to justice to women with disabilities are outlined below.

Physical Access to the Institutions of the Justice System. One of the most obvious and egregious barriers
to access to justice for persons with disabilities are the physical barriers to courthouses and other institutions of
the justice system. Inaccessibility of courthouses includes inaccessible witness chairs and jury boxes, lack of
technology to enable persons with disabilities to understand the proceedings, lack of wheelchair lifts, and other
elements of inaccessible courthouse design.® Another barrier is the failure to provide reasonable
accommodations such as sign language interpreters, materials in alternative formats for women who are blind,
and use simplified language for women with learning disabilities.

In terms of the international normative framework, CRPD Avrticle 9 requires accessibility, including in the
justice system. Further, domestic courts have addressed these issues. In 2004, the U.S. Supreme Court
addressed physical access to the courthouse in Tennessee v. Lane.?’ In the case, citizens with disabilities who
could not access the upper floors in state courthouses sued the state, arguing that Tennessee was denying them
public services because of their disabilities under Title II of the Americans with Disabilities Act (ADA),
under which no one can be denied access to public services due to his or her disability.?** Thereafter, the U.S.
Access Board Courthouse Access Advisory Committee issued a report in 2006 which illustrated how the
design of courthouses impeded the physical access to justice for people with disabilities.** Additionally, In
September 2004, the South African Equality Court reached a final settlement in which the government
acknowledged that they had failed to provide proper wheelchair access and that this was a form of unfair
discrimination against the complainant and other people with similar accessibility needs.*> Obviously, if
women with disabilities cannot enter the institutions of the justice system, they cannot vindicate their rights.

Women with Disabilities as Witnesses. The justice system often fails to see women with disabilities as
competent witnesses. Abuse cases involving a complainant with learning disabilities rarely go to court and the
complainant frequently does not serve as sole witness against the accused.*® Not only are women with
disabilities excluded as witnesses because they may have difficulty communicating with the police, but
stereotypes about women with disabilities operate to exclude or discount their testimony. The sexual nature of
certain crimes and the general failure for society to see people with disabilities as sexual beings may result in
judges and juries discounting the witnesses’ testimony in sexual assault cases.* This tendency to essentially
“infantilize” women with mental disabilities contributes to discounting their testimony.* On the other hand,

 International Development Research Centre, Background Paper on Women's Access to Justice in the MENA Region, 2007, available at
http://www.idrc.ca/.../12151851101Women's _access_to_justice_in MENA-Bandi_ En.doc (last visited Feb. 23, 2011).

* Stephanie Ortoleva, Esq., Inaccessible Justice: Human Rights, Persons with Disabilities and the Legal System, 17 ILSA J. Int'l & Comp. L.
281, 305 (2011) [hereafter “Ortoleva, Inaccessible Justice”].

Z Tennessee v. Lane, 541 U.S. 509 (2004).

Id.

® Title Il of the Americans with Disabilities Act of 1990, 104 Stat. 337,42 U.S.C. §§ 12131-12165.

* Tennessee v. Lane, supra.

31 U.S. Access Board, Justice for All: Designing Accessible Courthouses (Nov. 15, 2006) (available at http://www.access-
board.gov/caac/report.pdf).

%2 South African Government Information, Equality Court Victory for People with Disabilities,
http://www.info.gov.za/speeches/2004/04022415461001.htm (last visited Feb. 23, 2011) [hereinafter South African Government Information].

* pamela Cooke & Graham Davies, Achieving Best Evidence from Witnesses with Learning Disabilities: New Guidelines, 29 BRITISH JOURNAL
OF LEARNING DISABILITIES 84 (2001).

** Hilary Brown, Sexual Abuse: Facing Facts, 87 NURSING TIMES 65 (1991).

* Janine Benedet and Isabel Grant, Hearing the Sexual Assault Complaints of Women with Mental Disabilities: Evidentiary and Procedural
Issues, 52 McGILL L.J. 515, 523 (2007).
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society may view some women with mental disabilities as hypersexual and lacking self-control, leading to the
disregard of their complaints.*

Law enforcement and legal agencies may see women with disabilities who require assistive
communication or accommodations, or women with psycho-social and intellectual disabilities, as lacking
credibility.®” Some judges may require more corroborating evidence of an assault in cases involving women
with disabilities than in other cases, and evidence about prior mental health treatment may be used to discredit
their testimony.*® Women with cognitive disabilities may have more difficulty with long term memory or
remembering the sequence of events, which may make them appear less credible on the stand.*® Overly
paternalistic attitudes towards women with disabilities may cause various players in the judicial system to view
them as too fragile to withstand the rigors of examination. Exclusion is particularly problematic in gender-
based violence and sexual assault cases, where testimony of parties and credibility of witnesses are
exceptionally important,’ placing them at even greater risk, because perpetrators may be more likely to attack
women with disabilities because they know that their complaints may be taken less seriously. If prior
complaints have been dismissed women with disabilities are less likely to report abuse in the future, **
perpetuating the violence.*

Access to Attorneys who Understand the Needs of Women with Disabilities. Women with disabilities
face similar problems with legal representation and protection as others who are economically disadvantaged
(Awvailability, affordability, and adequacy). However both gender and disability stereotyping further
exacerbate the disadvantages women with disabilities experience. They must rely on the increasingly scarce
free or low-cost legal services and therefore have less choice in who represents them, and generally have less
understanding of and access to the legal system.*® Providing free or low cost attorneys to women with
disabilities may be necessary to ensure that they can vindicate their rights.** Attorneys who do not have much
experience interacting with people with disabilities may not fully understand their needs and may not be aware
of appropriate “disability etiquette”.* Few law schools require or provide training in working with clients
with disabilities or any courses on disability law generally.*® Lawyers may not always provide information in
Braille or other accessible forms of communication or provide sign language interpretation.”” Additionally,
there are few members of the legal profession who are persons with disabilities and even fewer women with
disabilities. Research of Carrie Basas notes that many women with disabilities indicated that the combination
of being a woman and having a disability served to further compound the view that women are the “weaker
sex” and therefore put them at a double disadvantage.”® As a result, many feel pressure to “cover up” the fact

*1d. Benedet and Grant argue that in some instances, courts may inquire into a complainant’s sexual history in order to establish her
understanding of sexual matters, even though these inquiries do not satisfy the strict requirements for admission of past sexual history under
Canada’s “rape shield” law. /d. at 533.

¥ Disability Discrimination Legal Service, Beyond Belief, Beyond Justice: The Difficulties for Victims/Survivors with Disabilities when
Reporting Sexual Assault and Seeking Justice (Nov. 2003), p. 59. Located at www.wwda.org.au/beyondbeliefl.pdf

% Janine Benedet and Isabel Grant, supra.

*d.

:(1) Chris Jennings, Family Violence & Sexual Assault: A Criminal Justice Response for Women with Disabilities (13 July 2005).

Id.

* For a domestic court decision overruling a lower court and holding that testimony of woman with cognitive disability must be admitted
in sexual assault case, see, R. v. D.A.I. [2012] S.C.R. 5 (Can.), available at http://scc.lexum.org/en/2012/2012scc5/2012scc5.html.

* Chris Jennings, supra.

* Frances Gibson, Article 13 of the Convention on the Rights of Persons with Disabilities— A Right to Legal Aid?, 15 AUSTL. J. OF HUM. RTS.
123, 131 (2010).

* Ortoleva, Inaccessible Justice)supra.

*® Frances Gibson, supra. However, there are some notable exceptions in that a few law schools have successful clinical programs on
disability law. For example, Syracuse University College of Law and the American University Washington College of Law, among others, offer a
disability rights clinic and multiple courses related to disability law. The University of Pittsburgh offers a Master of Studies in Law Degree with a
concentration in Disability Law.

4 Ortoleva, Inaccessible Justice, supra.

“8 Carrie Griffin Basas, The New Boys: Women with Disabilities and the Legal Profession, 25 BERKELEY J. GENDER L. & JusT. No.1, 116 (2010).
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they have a disability in part to avoid this double stigma.*® For women with visible disabilities, they may also
feel like they have to perform much better than their colleagues to be viewed as equally competent.® Until
the legal field becomes more inclusive and accepting of its own members with disabilities, clients with
disabilities will continue to face a lack of understanding and barriers in accessing legal assistance.

Access to Information on the Justice System. Information on human rights, the legal system, and how to
vindicate those rights are rarely available to women with disabilities in accessible formats, nor in user-friendly
formats nor in plain language.

Women with Disabilities Denied the Right to Serve as Jurors. The responsibility to serve on juries is a
fundamental right in most countries. When women with disabilities are denied this right they are denied the
opportunity to serve their communities. Although some of the legal barriers to jury service have been removed
in some countries, other barriers still exist. When barriers to jury service for persons with disabilities are
combined with the barriers imposed on women generally, this deprives women with disabilities with the
opportunity for their legal cases to be heard by a jury of their peers. Natasha Azava’s article asserts: “People
with disabilities have long been denied the right to be on a jury.”®* Until recentlzy, in the United States, state
laws describing jury qualifications “entirely excluded people with disabilities.”> arriers such as:
“inaccessible courtrooms, difficulty in obtaining transportation to court, and a lack of reasonable
accommodations such as sign interpreters or assistive communication devices,” made participation in jury
service impractical.”

Although outright prohibitions are now illegal in the United States, often a peremptory challenge is
utilized, that is, “one exercised without a reason stated, without inquiry and without being subject to the court's
control.” ... [Plarties can remove a potential juror even though she qualifies to serve under the statute.”
She further notes that peremptory challenges based on disability are still constitutional in the United States,
and that the use of such challenges is based on ignorance and an unwillingness to evaluate the individual
situation.*®

Forced Sterilization. There is a long and disturbing history of socially- and legally- sanctioned forced
and non-consensual sterilization of women with disabilities. The CRPD identifies coerced sterilization as a
violation of human rights and states that persons with disabilities have the right to retain fertility on an equal
basis with others.”” Guidelines from the International Federation of Gynecology and Obstetrics state that only
women themselves can give ethically valid consent to their own sterilization and sterilization cannot be made a
condition of access to medical care or other benefit.>®

Despite legal prohibitions in some states, there are many cases of involuntary sterilization used to
restrict the fertility of some persons with disabilities, particularly those with intellectual disabilities.”® Other

“1d.
*1d.
' Natasha Azava, Disability-Based Peremptory Challenge: Need for Elimination, 4 CARDOZO PUB. L. PoL’y & ETHICS J. 121, 121 (2006)
(citing Mary A. Lynch, The Application of Equal Protection to Prospective Jurors with Disabilities: Will Batson Cover Disability-Based Strikes?, 57
ALB. L. REv. 289, 298 (1993)).

2 Azaya, supra (citing Lynch, supra, at 298).
Id. (citing Lynch, supra, at 299).
Id. at 123—24 (citing Swain v. Alabama, 380 U.S. 202, 220-22 (1965).
Id. at 124.
. Id.at 124—25 (citing Lynch, supra, at 303).

%7 CRPD, supra, art. 23, para. 1(c).

%8 International Federation of Gynecology & Obstetrics, Female Contraceptive Sterilization, FIGO.
http://www.stoptortureinhealthcare.org/news-and-resources/forced-sterilization/female-sterilization-guidelines (last visited Aug. 3, 2011).

53'
54.
55.
56'

9 Dyer O., Gynaecologist is struck offfor sterilising women without their consent, 325 British Medical Journal, 1260 (2002). available at
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1169905/pdf/1260.pdf Servais L., Sexual health care in persons with intellectual disabilities, 12
Mental Retardation and Developmental Disabilities Research Reviews 48, (2006). Available at
http://onlinelibrary.wiley.com/doi/10.1002/mrdd.20093/pdf Grover SR., Menstrual and contraceptive management in women with an
intellectual disability, 176 The Medical Journal of Australia, 108 (2002) available at,
http://www.mja.com.au/public/issues/176 03 040202/gro10568 fm.html

Stansfield AJ, et. al., The sterilisation of people with intellectual disabilities in England and Wales during the period 1988 to 1999, Vol
Journal of Intellectual Disability Research: JIDR Page Start, Pages Cited, (2007). available at, http://onlinelibrary.wiley.com/doi/10.1111/j.1365-
2788.2006.00920.x/pdf; WHO/UNFPA. (2009). Promoting sexual and reproductive health for persons with disabilities: WHO/UNFPA guidance
note. World Health Organization. World Health Organization: Geneva; Maxwell, J., Belser, J.W., and David, D. (2007). A Health Handbook for
Women with Disabilities. The Hesperian Foundation. Berkeley, CA; Brief for The European Group of National Human Rights Institutions as Amici
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States do not have laws prohibiting involuntary sterilization and this has been challenged before international
tribunals.”® Sterilization also has been used as a technique for menstrual management, but it is rarely the only
option.®" Involuntary sterilization is contrary to international human rights standards. Women with disabilities
should have access to voluntary sterilization on an equal basis with others but not forced to undergo such
procedures.

Forced Institutionalization and Psychiatric Treatment. Forced institutionalization or medical treatment
violates the CRPD’s article 12 on Legal Capacity. Additionally, medical treatments of an intrusive and
irreversible nature, enforced or administered without the free and informed consent of the person concerned,
that are aimed at correcting or alleviating a disability or that lack a therapeutic purpose, may constitute torture
or ill-treatment of persons with disabilities.? Such actions include: forced psychiatric interventions,
involuntary commitment to institutions, and forced or “unmodified” electroshock (electro-convulsive
therapy).” Deprivation of the legal capacity to make one’s own decisions facilitates coerced treatments and
violence, and may constitute torture and ill-treatment in itself, as it can amount to a denial of full personhood.®*
In institutional settings, women with disabilities are subjected to the Forced intake of psychotropic drugs or
other forced psychiatric treatment. Furthermore, Forced institutionalization itself constitutes a form of
violence. People with mental health conditions and intellectual disabilities are sometimes subject to arbitrary
detention in long-stay institutions with no right of appeal, in contravention of human rights law.®®

Women Prisoners with Disabilities. Countries are imprisoning more women and the rate is rising
faster than that for men.®® British studies found that 20 — 30% of offenders have learning disabilities or
difficulties that interfere with the ability to cope in the criminal justice system.®” Higher incidence of
disability overlaps with higher rates of imprisonment..”®®

Female prisoners is five times more likely to have a mental disability than the general population,®
and as many as 80% of female jail detainees have a psychiatric disability.” Jails may house more persons with
psycho-social disabilities than all of a country’s 2psychiatric hospitals.” They are often overlooked by prison
officials and by outside groups seeking reform.”’

Curiae Supporting Applicants, Glor v. Switzerland, Application No. 61521/08 (Aug. 16, 2011), available at
http://www.scribd.com/fullscreen/73416199?access key=key-d3jj7kegxh7xofxt0zm; Brief for The European Group of National Human Rights
Institutions as Amici Curiae Supporting Applicants, Gauer & Others v. France, Application No. 61521/08 (Aug. 16, 2011), available at
http://www.scribd.com/fullscreen/73416199?access key=key-d3jj7kegxh7xofxtOzm. [hereinafter “European Brief in Gauer”].
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Interim report of the Special Rapporteur on the question of torture and other cruel, inhuman or degrading treatment or punishment.
(2008). UN Doc. A/63/175. Retrieved February 10, 2011, from http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N08/440/75/PDF/N0844075.pdf?OpenElement

% See also Minkowitz, T. (2007). The UN CRPD and the Right to be free from nonconsensual psychiatric interventions, Syracuse Journal of
International Law and Commerce, 32(2), 405-428; and related documents and presentations on forced psychiatric interventions as torture
available at http://www.chrusp.org/home/resources

® Office of the United Nations High Commissioner for Human Rights. (2007). Expert seminar on freedom from torture and persons with
disabilities. Retrieved February 10, 2011 from http://www2.ohchr.org/english/issues/disability/documents.htm
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66 UNITED NATIONS OFFICE ON DRUGS AND CRIME (UNODC), HANDBOOK FOR PRISON MANAGERS AND POLICYMAKERS ON \WWOMEN AND IMPRISONMENT, 2-3
(United Nations Publication, 2008), available at http://www.unodc.org/documents/justice-and-prison-reform/women-and-imprisonment.pdf.
[hereinafter “UNODC WoMEN PRISONERS”] This trend has been noted in diverse countries.
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2 See, Susan Carol Hayes, Women with Learning Disabilities Who Offend: What Do We Know? 35(3) Brit. J. of Learning Disabilities 187, 190
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There appears to be a link between domestic violence and women’s incarceration, often for crimes
directly related to domestic abuse.” Women in prison face risks that “include ...sexual violence,”"* from other
female prisoners, male prisoners, and correctional officers. “[U]nder international law, the rape of a woman in
custody by an agent of the State may constitute torture for which the State is held directly responsible.””
Despite the United Nations Standard Minimum Rules for the Treatment of Prisoners prohibition on the use of
male staff in facilities with female prisoners, many countries still employ men in these jobs,”® thus male law
officers are the leading source of the abuse of female prisoners.”” Rape carries not only physical, emotional,
and psychological harms, and the possibility of pregnancy, exacerbated by poor prison health resources, and
the possibility that the woman is punished by jailers for it.”® Under harsh medical protocols “pregnant women
are routinely shackled.”™

Risks inherent in the incarceration of women are magnified for those who have a disability.?® In the
United States, it is estimated that at least 13% of inmates have been sexually assaulted; many have experienced
repeated assaults®. The United Nations recognizes that “[w]omen prisoners with disabilities are at a
particularly high risk of manipulation, violence, sexual abuse and rape”®? and they may be actively targeted
based on their disabilities or their special needs are neglected.>® Most prison staff are not adequately trained to
prevent or respond to inmate sexual assaults and prison rape often goes unreported and untreated.>*
Incarceration of persons with disabilities without accommodations is illegal and degrading treatment and may
violate the International Covenant on Civil and Political Rights.®®

The United Nations noted that “[d]ue to the limited accommodation available for female prisoners,
they are housed in security levels not justified by a risk assessment on admission.”® “[t]his is prima facie
direct discrimination on the basis of disability.”®" It is further compounded by the lack of facilities able to
house women with “impairments,” meaning that “[b]ecause of these access and support issues, it would appear
that female prisoners with certain physical, mental health or intellectual disabilities are much less likely to be
located in one of the low security facilities compared to women without a disability.”®® Scarcity of prison
facilities for women often results in incarceration far from home, making family visits impractical and costly.*
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Women with disabilities may face significant difficulties in accessing prison services and recreational
and other prison programs that fail to account for their disabilities® and “[They] can be routinely denied
participation in work programmes, sometimes significantly lengthening periods of imprisonment.”91 If they
participate in work programs they are often paid lower wages for the work or % may not be able to meet the
requirements of existing programs tailored for prisoners without disabilities.”® Those determining the
appropriateness of early release consider the ability of a prisoner to adapt to life outside, especially for women
with disabilities who may have specific needs that the board may not consider.** This problem is exacerbated
by the misclassification of women with disabilities as higher risk prisoners, making it much more difficult to
secure early release.*”

Discriminatory Termination of Parental Rights. Stereotypical views of women with disabilities may
result in termination of parental rights. Though disability laws may prohibit discrimination in social services,
such laws do not always extend to child custody and protection proceedings.” Parents with disabilities are no
more likely to maltreat their children than are parents without disabilities; however, sociocultural ambivalence
towards women with disabilities becoming parents persists.”” Women with a psychosocial, intellectual or
physical disability have also found that their disability raises issues during child custody battles. Due to a
wide-ranging list of prejudices, and the stereotypical notion that disabled women are unfit mothers, many
women have lost custody and even visitation rights with their children during divorce trials and are often
forced to relinquish their children from their custody by social welfare agencies.®® Although society’s fear that
women with disabilities will raise so-called “defective” children is for the most part groundless, nonetheless,
these erroneous concerns have resulted in discrimination against women with disabilities who wish to become
pregnant or have children. Women with disabilities are severely restricted, or negatively viewed, in regards to
their reproductive rights.” The removal of children or denials of custody may occur in two main situations: in
divorce and child custody proceedings; and by social service agencies in parental rights termination.

Women with disabilities may lose child custody in divorce proceedings with a non-disabled spouse.
Unfortunately, it is relatively common for everyday stereotypes and deeply rooted beliefs about women with
disabilities to be legitimized in family court and used against them in a divorce hearing or custody trial.*®
Many women with disabilities are well aware of the critical, judgmental and ill- informed scrutiny they
undergo as mothers. The fear of being perceived as an unfit mother by a court on the basis of their disability
and the breakdown of their relationship has frequently discouraged mothers from separating from an abusive
partner and obtaining the legal advice or assistance that may be in their best interest.’®* The result of this
longstanding exclusion of women with disabilities as mothers is that society has adopted a negative attitude
toward disabled women having legitimate legal capacity or authority over a non-disabled child conceived with
a non-disabled father. In many countries, statutes on child custody and divorce may use outdated notions of
disability and disability status. Thus, divorce proceedings and child custody hearings may focus on the
mother’s disability as opposed to her parenting behavior. In the United States, thirty-seven of fifty states
include disability-related grounds for termination of parental rights. The state codes use unclear definitions and

problem is particularly pronounced; many women prisoners must travel thousands of kilometers to their place of imprisonment).
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% QUEENSLAND WOMEN PRISONERS, SUPRA, (stating that it is a problem that is especially acute in the case of those with intellectual disabilities
that may go unrecognized by prison staff).
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terminology that emphasize disability status rather than behavior.!® Of the remaining states, each includes
language for termination based on neglectful parenting behavior that may be disproportionately influenced by
the mother’s disability status.'®

Given existing prejudices about the parenting capabilities of women with disabilities, they may experience
greater regulation and prejudice by social service agencies than women without disabilities.*** Statutes that
include disability as a possible cause for termination of parental rights may implicitly equate parental disability
with parental unfitness.'® In many cases, the child’s “best interests” are seen as primary to and at odds with
maternal rights of women with disabilities.’® Women with a psychosocial, developmental, or intellectual
disability may be at Earticular risk of parental rights termination'®” and litigation may reaffirm these pre-
existing prejudices.’®

In order to prevent disability discrimination in the termination of parental rights, key principles for statutes
include: freedom from discriminatory language; explicitly affirm that no part of the statute be used for anti-
disability discrimination; acknowledge that successful parenting can occur with accommodations; and require
multidisciplinary approaches to address this situation.

Therefore, the above selected examples of limitations on access to justice for women with disabilities and
the ways in which the justice system itself violates their human rights demonstrates how their actual
experiences contrasts with the human rights guaranteed by the international legal normative framework and
accentuates the urgent need to include issues of concern to women with disabilities in legal reform efforts
addressing access to justice for women. Women Enabled, Inc. looks forward to providing any assistance or
resources as the elaboration of this General recommendation proceeds and hope that the comments we have
shared will result in the inclusion of a substantive discussion of access to justice for women with disabilities.
Please contact Ms. Ortoleva at +1.202.359.3045 or WomenEnabled@gmail.com.

Stephanie Ortoleva
Stephanie Ortoleva, Esq., President, Women Enabled, Inc.
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which you draw to ensure that issues concerning access to justice for women with disabilities are addressed as
you embark on this urgently needed General Recommendation on Access to Justice.
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