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FOREWORD

The main purpose of this Manual is to serve as a practical tool for government officials in
the preparation and submission of reports required under the United Nations’ interna-
tional human rights treaties.

The Manual places the reporting process within the framework of both domestic policy-
making and a government’s international accountability on human rights issues. It thus in-
tends to assist States Parties in monitoring and implementing international human rights
standards.

The requirement to submit periodic reports to supervisory bodies is a common feature of
all the major human rights treaties. Reporting is at the heart of the international supervi-
sion of the domestic implementation of treaty obligations. A crucial element for the proper
functioning of the process is the submission of timely and comprehensive reports by States
Parties. In facilitating the preparation of such reports, the Manual aims to enhance the
functioning of the reporting process.

It is hoped that the Manual will prove useful not only as a guide for reporting officers in the
preparation of human rights reports, but also as a means for strengthening the respect for
and enjoyment of human rights in States Parties to international human rights treaties.

Given its purpose, the Manual familiarizes reporting officers with reporting under six major
international human rights treaties, namely the International Covenant on Economic, So-
cial and Cultural Rights, the International Covenant on Civil and Political Rights, the Inter-
national Convention on the Elimination of All Forms of Racial Discrimination, the
Convention on the Elimination of All Forms of Discrimination against Women, the Con-
vention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment, and the Convention of the Right of the Child. Two international instruments: the
International Convention on the Suppression and Punishment of the Crime of Apartheid
and the International Convention on the Protection of the Rights of all Migrant Workers
and Members of their Families are not dealt with in this Manual. The operation of the
former Convention was suspended by the United Nations Commission on Human Rights
in 1995 upon the establishment of a democratically elected government in South Africa.
The latter Convention was adopted by the General Assembly resolution 45/158 of 18 De-
cember 1990, but has not yet entered into force.

The introduction to the Manual provides an overview of the essential concepts on the cur-
rent human rights agenda, and the basis and framework for the reporting process. The four
chapters of Part One deal with various stages and aspects of reporting. Chapter I, on the
purposes of reporting, discusses the opportunities offered and functions served by report-



ing. Chapter Il covers issues related to proper planning and co-ordination of the prepara-
tory work, and provides some practical suggestions in this regard. Chapter Il discusses the
format and purpose of the dialogue between the expert bodies and representatives of the
reporting State, and necessary follow-up activities. Chapter IV on human rights informa-
tion and documentation provides practical ideas for the identification, organization and
analysis of sources of information. The possible role and contribution of non-governmental
groups to the reporting process is addressed repeatedly throughout Part One of the Man-
ual.

Part Two of the Manual consists of six chapters dealing with the above-mentioned conven-
tions. Each chapter follows a similar structure. The first section of each chapter discusses
the reporting process and requirements under the respective treaty. By presenting articles
of the convention, general guidelines and General Comments or Recommendations, as
appropriate, adopted by the supervisory body, and the author’s commentary, this section
is intended to deepen the understanding of the reporting officers regarding the substantive
provisions of the convention. At the same time, this section should guide the reporting offi-
cers in assembling the information required under each article. The second section of each
chapter reviews the procedure followed by the treaty monitoring body in the consideration
of reports, and outlines the follow-up required to implement further the convention at na-
tional level. It provides the reporting officers with insights into the functions and proce-
dures of the supervisory body. The third section highlights the key issues of periodic
reporting.

When using the Manual for the purpose of preparing a report under any of the six conven-
tions dealt with in Part Two, reporting officers should endeavour to study carefully the in-
troduction and Part One of the Manual. These chapters address issues important to the
reporting process itself. They are therefore complementary and relevant to each of the six
chapters of Part Two. They also provide practical ideas and suggestions on how to cope
with the task of reporting.

The bibliography annexed to the Manual is intended to assist in assembling a human rights
library for the purpose of reporting.

The authors have contributed to the Manual in their personal capacities. The editorial work
was carried out by the Board of Editors, consisting of the following individuals: Professor
Philip Alston; Professor Theo van Boven, Cecil Bernard; Hans Geiser, Enayat Housh-
mand, and Professor Fausto Pocar. The technical and substantive editing of the Revised
Manual was undertaken by Enayat Houshmand, former Director of the Implementation of
International Instruments and Procedures Branch of the United Nations’ Centre for Hu-
man Rights.
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The annex to the Manual titled “Report-writing procedures within the ILO”, written by
Mr. Alessandro Chiarabini, Programme Manager of International Labour Standards and
Human Rights, at the International Training Centre of the ILO, gives a general overview on
the control system about the application of International Labour Standards and underlines
the interaction with Human Rights Reporting procedures within the framework of the
United Nations.

The Board of Editors would like to express its gratitude to Ms. Adelina Guastavi, of the In-
ternational Training Centre of the ILO, who was responsible for coordinating the revision
of the Manual.

The Board of Editors






PREFACE

The promotion of the respect for human rights is one of the essential purposes of the
United Nations. The commitment to “promoting and encouraging respect for human
rights and for fundamental freedoms for all without distinction as to race, sex, language or
religion”, as stated in the Charter of the United Nations, has guided the Organization in its
efforts towards setting and implementing standards in the area of international human
rights.

The system of periodic reporting established within the context of all major international
human rights instruments is the central element in monitoring the full and effective national
implementation of international human rights standards. The reports submitted to inde-
pendent expert bodies are expected to provide comprehensive information on the meas-
ures taken by a government to fulfil its commitments resulting from the ratification of or
accession to a particular human rights convention. The reporting procedure establishes a
government’s international accountability with regard to its human rights responsibilities.

As a consequence of the entry into force of an increasing number of instruments requiring
States Parties to submit periodic reports and of a growing number of States becoming par-
ties to more than one instrument with reporting obligations, it was noted that an ever-
larger number of reports was not submitted on time, or did not comply with the guidelines
issued by the treaty bodies established to consider the reports.

The Manual on Human Rights Reporting, published jointly by the Centre for Human
Rights and UNITAR in 1992, has its origins in a series of training courses on human rights
reporting for government officials responsible for the preparation and drafting of reports
required under international human rights treaties. These courses were organized in the
past by UNITAR and, for the last three years, by the International Training Centre of the
ILO in cooperation with the United Nations Centre for Human Rights. The Manual incor-
porates the experience and expertise gained during these courses.

At their fifth meeting, held at the United Nations Office in Geneva from 19 to 23 Septem-
ber 1994, the Chairpersons of human rights treaty bodies recommended that the Manual
on Human Rights Reporting (HR/PUB/91/1) be revised, owing to the need to include a
new chapter relating to the Convention on the Rights of the Child and the operation of the
Committee on the Rights of the Child, as well as to reflect the numerous procedural and
other changes that have been adopted by the various committees since its publication.

By its resolution 50/170 of 22 December 1995, the General Assembly requested the
United Nations High Commissioner for Human Rights to ensure that the revision of the
Manual on Human Rights Reporting be completed as soon as possible. Furthermore, in



its resolution 51/87 of 12 December 1996, the Assembly requested the High Commis-
sioner to ensure that the revised Manual is made available in all official languages at the ear-
liest opportunity.

The Ford Foundation of New York has provided financial support for the preparation and
revision of this Manual. The UN Staff College Project and the Office of the High Commis-
sioner for Human Rights wish to express their gratitude to the Foundation.

The UN Staff College Project and the Office of the High Commissioner for Human Rights
are pleased to co-sponsor this Manual on human rights reporting under six international
human rights instruments. In a comprehensive manner, the Revised Manual addresses all
elements of relevance in the reporting process. It should provide valuable assistance to gov-
ernment officials in the preparation and submission of reports under international human
rights instruments. The Manual is accompanied by a Trainer’s Guide and a Pocket Guide
designed to support experts and training facilitators in the organization and implementa-
tion of training activities, while the Pocket Guide contains the full text of the six human
rights instruments in a user-friendly and easy to consult format.

The Manual on Human Rights Reporting, the Trainer’s Guide, the Pocket Guide and the
supporting documents together constitute the essential tools for an efficient implementa-
tion of training activities.

The UN Staff College Project and the Office of the High Commissioner for Human Rights
are confident that these elements will contribute to an ever more effective functioning of
the reporting system under these instruments.



INTRODUCTION
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THE INTERNATIONAL SYSTEM OF HUMAN RIGHTS
AN OVERVIEW

By Theo Van Boven

Ever since the end of the Second World War, promoting the respect for, and observance of,
human rights and fundamental freedoms everywhere in the world has been a major con-
cern of the international community. The United Nations has made a tremendous contri-
bution to the promotion and protection of human rights, and its achievements in the area
of standard-setting are without precedent. The full, truly universal and complete imple-
mentation of these standards, set forth in documents of different legal quality, is the chal-
lenge now faced by the family of nations.

This Manual deals with a specific and most important aspect of the promotion and protec-
tion of human rights, namely the international supervision of the implementation of legal
norms and standards adhered to by the States Parties with a commitment of compliance.
The reporting procedures contained in the major international instruments dealt with in
this Manual strengthen the principle of international accountability of governments in the
area of human rights.

This introductory chapter on the international system of human rights provides the frame
of reference for the subsequent discussion of the general aspects of the reporting process,
and of the procedures created under six major international human rights instruments. Its
purpose for the user of this Manual is to facilitate access to international human rights law
and to its concepts and mechanisms. Therefore, the following five aspects will be dealt with
in this overview: First, the scope of human rights will be examined; secondly, a categoriza-
tion of human rights is offered; thirdly, human rights will be brought in relation to peace
and development; fourthly, an inventory of human rights will be made; and fifthly, the vari-
ous international human rights procedures are summarized.



4 INTRODUCTION

(a) The scope of human rights

The Charter of the United Nations makes repeated reference to human rights and funda-
mental freedoms. In the present context, two of them shall be quoted. The preamble
states:

We the peoples of the United Nations determined... to reaffirm
faith in fundamental human rights, in the dignity and worth of
the human person, in the equal rights of men and women and of
nations large and small... .

The purposes of the United Nations are listed in Article 1 of the Charter, of which the third
paragraph reads:

To achieve international co-operation in solving international
problems of an economic, social, cultural, or humanitarian char-
acter, and in promoting and encouraging respect for human
rights and for fundamental freedoms for all without distinction
as to race, sex, language, or religion.

The Charter of the United Nations does not further define the content of human rights.
The framers of the Charter left this task to the Organization itself and it was decided that for
this purpose an International Bill of Human Rights should be drawn up. What finally
emerged was the Universal Declaration of Human Rights (1948), the International Cove-
nant on Economic, Social and Cultural Rights (1966), the International Covenant on Civil
and Political Rights and two Optional Protocols thereto, providing for the right of individ-
ual petition (1966), and aiming at the abolition of the death penalty (1989), which together
form the five constituent parts of the International Bill of Human Rights. These texts can be
considered the authoritative interpretation of the human rights clauses of the Charter of
the United Nations.

While the human rights provisions of the Charter of the United Nations should be read in
conjunction with the International Bill of Human Rights, the Charter provisions themselves
shed considerable light on the scope of human rights in connection with the system of pro-
motion and protection established by the United Nations. As the Charter puts it, the pro-
motion and encouragement of respect for human rights and fundamental freedoms is an
undertaking to be carried out for all. For too long human rights were, by and large, the at-
tributes of privileged people. They represented an exclusive notion. Most people of col-
oured skin, female sex, non-Christian faith, or foreign stock were excluded from and
deprived of the enjoyment of many human rights. As a matter of principle, the Charter
brings all human beings within the scope of human rights and this notion is reinforced by



The international system of human rights: an overview 5

later international instruments, in particular the Universal Declaration of Human Rights.
Ratione personae human rights are universal or all-inclusive.

A second characteristic of the Charter provisions on human rights is the emphasis on
equality or non-discrimination, which is reflected in the words without distinction as to
race, sex, language, or religion. This notion of equality or non-discrimination is closely
connected with the concept of universality inasmuch as they mutually reinforce each other.
The prevention and the elimination of discrimination has become a major objective in
United Nations activities in the field of human rights. Numerous instruments were drawn
up and a good number of supervisory mechanisms were devised with a view to combating
discrimination, with particular emphasis on discrimination in the field of race, religion, and
sex.

Thirdly, human rights are placed by the Charter in a system of international coopera-
tion. This implies that national borders put no limits to human rights but that by their na-
ture human rights represent transboundary values. The notion of international
cooperation implies also that human rights are a matter of legitimate international concern
and that whenever and wherever human rights are in serious jeopardy, the international
community is entitled to raise such issues. And not least, international cooperation entails
an obligation on the part of States to fulfil in good faith the undertakings they have assumed
on the basis of the Charter of the United Nations and other relevant international instru-
ments.

(b) Categories of human rights

Human rights can be classified into various categories. The most current distinction is that
between civil and political rights on the one hand, and economic, social and cul-
tural rights on the other. The Universal Declaration of Human Rights comprises these
two major categories of human rights in one document. However, when the other compo-
nent parts of the International Bill of Human Rights were elaborated, it was decided to split
these two categories of human rights into two separate documents, an International Cove-
nant on Civil and Political Rights, and an International Covenant on Economic, Social and
Cultural Rights. The rationale for this division was that the two sets of rights differed in na-
ture — one category of rights was subject to immediate application, whereas the other cate-
gory required progressive realization — and therefore different implementation measures
were called for.

It is, however, questionable whether a clear distinction can be made between civil and po-
litical rights and economic, social and cultural rights. At least there should be no misunder-
standing that both Covenants entail legal undertakings on the part of States Parties. The
preambles of both Covenants underline the conceptual interdependence of both catego-
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ries of human rights by explicitly recognizing that, in accordance with the Universal Decla-
ration of Human Rights, the ideal of free human beings enjoying freedom from fear and
want can only be achieved if conditions are created whereby everyone may enjoy their eco-
nomic, social and cultural rights as well as their civil and political rights. Moreover, many
United Nations pronouncements emphasize the indivisibility and interdependence of
all human rights. Thus, for example, the Declaration on the Right to Development
(1986) states:

All human rights and fundamental freedoms are indivisible and
interdependent; equal attention and urgent consideration
should be given to the implementation, promotion and protec-
tion of civil, political, economic, social and cultural rights.

In this overview, the broad range of human rights will not be spelled out in detail. By way of
general indication it is recalled that among the civil and political rights are counted: the
rights pertaining to the life, integrity, liberty and security of the human person; the rights
with respect to the administration of justice; the right to privacy; the rights to freedom of re-
ligion or belief and to freedom of opinion and expression; freedom of movement, the right
to assembly and association; and the right to political participation. Economic, social and
cultural rights include: the right to work; trade union freedoms; the right to an adequate
standard of living, including food, clothing and housing; the right to health care; the right to
education; and the right to take part in cultural life.

All these rights are contained in the Universal Declaration of Human Rights, and are fur-
ther defined in the subsequent component parts of the International Bill of Human Rights
and in a number of more specific international instruments. They all confirm the notion al-
ready included in the Charter of the United Nations and reaffirmed in the Universal Decla-
ration that all persons are entitled to these rights, without distinction of any kind, such as
race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status. The significance and scope of this principle of non-
discrimination is further highlighted by the provision contained in the Universal Declara-
tion of Human Rights that all persons are equal before the law and are entitled without any
discrimination to equal protection of the law.

Another distinction frequently referred to is that of individual and collective rights. In
the International Bill of Human Rights many human rights are formulated in a way that
makes the individual human being the main beneficiary: “Everyone has the right ...”. Some
human rights combine individual and collective aspects. For instance, freedom to manifest
religion or belief can be exercised either individually or in community with others. With re-
gard to other human rights, the collective aspects prevail. This applies for instance to the
rights of the family and trade union freedoms. But there are also rights which by their very
nature and their subject matter are rights of large collectivities. Cases in point are the rights
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of minorities, comprising considerable numbers of persons with common ethnic, religious
or linguistic ties, as well as people’s rights. The latter include the right to self-determination,
the right to development, the right to peace and security, and the right to a healthy environ-
ment. The right of peoples to self-determination is enshrined in Article 1 of both Cove-
nants and reaffirmed by the World Conference on Human Rights in the Vienna
Declaration and Programme of Action (1993); the right to development is spelled out in
the Declaration on the Right to Development and is also reaffirmed in the Vienna Declara-
tion and Programme of Action. It should be noted that human rights and peoples’ rights
are recognized in their dialectic relationship in the African Charter on Human and Peoples’
Rights (1981). This document was the first human rights treaty to contain an enumeration
of the rights of peoples.

(c) Human rights in relation to peace and development

Among the purposes of the United Nations, outlined in Article 1 of the Charter, the promo-
tion and encouragement of human rights and fundamental freedoms rank prominently to-
gether with the maintenance of international peace and security, the development of
friendly relations among nations based on respect for the principle of equal rights and self-
determination of peoples, and the achievement of international cooperation in solving in-
ternational problems of an economic, social, cultural or humanitarian character. It is
against this background that human rights should be viewed in relation to peace and devel-
opment.

The Human Rights Committee, established under the International Covenant on Civil and
Political Rights, and dealt with in the second part of this Manual, drew attention to the close
link between human rights, in particular the right to life, and the prevention of war. The
Committee stated that * ...war and other acts of mass violence continue to be a scourge of
humanity and take the lives of thousands of innocent human beings every year”. The Com-
mittee further observed: “Every effort they (i.e., the States Parties) make to avert the dan-
ger of war, especially thermo-nuclear war, and to strengthen international peace and
security would constitute the most important condition and guarantee for the safeguarding
of the right to life”. (General comment 6(16), see Part Two, Chapter Il, of this Manual).

At the same time there are more dimensions to the relationship between human rights and
peace, as was set out by the United Nations Secretary-General in his Agenda for Peace
(1992). Peace is an essential pre-condition for the realization of human rights and funda-
mental freedoms. Whenever peaceful relations between human beings, groups of persons,
peoples and nations are threatened, human rights tend to be jeopardized. Wars and armed
conflicts cause per se flagrant and passive violations of human rights. On the other hand,
under certain circumstances involving persistent patterns of gross violations of human
rights, action in favour of human rights may in itself result in disturbing peaceful relations.
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Many liberation struggles are human rights struggles and by implication this notion is well
reflected in the preamble of the Universal Declaration of Human Rights:

Whereas it is essential, if man is not to be compelled to have re-
course, as a last resort, to rebellion against tyranny and oppres-
sion, that human rights should be protected by the rule of law.

Therefore, no peace can be sustained without justice and without respect for human rights.

Article 55 of the Charter of the United Nations spells out areas of international economic
and social cooperation which, on the basis of Article 56 of the Charter, require joint and
separate action by the Organization and its members. Among these areas of international
cooperation are, in the words of Article 55, the promotion of:

a. higher standards of living, full employment, and conditions
of economic and social progress and development;

b. solutions of international economic, social, health and re-
lated problems, and international cultural and educational
co-operation; and

c. universal respect for, and observance of, human rights and
fundamental freedoms for all without distinction as to race,
sex, language, or religion.

Over the years the United Nations membership has sought to relate human rights to major
global issues, in efforts to find solutions for human rights concerns affecting the millions of
deprived, dispossessed, discriminated against, and marginalized. The approach, which is
reflected in the Proclamation of Teheran (1968) and many subsequent documents, is also
known as the structural approach. This approach proposes:

* to link human rights to major world-wide patterns and issues;

* to identify the root causes of human rights violations;

* to assess human rights in the light of concrete contexts and situations;

* to recognize the diversity of political and social systems, cultural and religious pluri-
formity, and different levels of development.

The structural approach to human rights is also clearly reflected in the Declaration on the
Right to Development. This declaration places due emphasis on the central position of the
human person in the development process and makes an important contribution to the
conceptual link between human rights and development. At the same time, the Declara-
tion can serve as a guide to national and international development policies. If taken seri-
ously, the Declaration may be instrumental in:
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* strengthening the relevance of human rights in the development process;

* recognizing the centrality of the human person and the human factor in develop-
ment efforts;

* providing a sound political, legal, social and moral basis and rationale for develop-
ment cooperation;

* serving as a yardstick in the development and human rights dialogue between de-
veloped and developing nations.

In this connection the World Conference on Human Rights stated in the Vienna Declara-
tion and Programme of action that, while development facilitates the enjoyment of all hu-
man rights, the lack of development may not be invoked to justify the abridgement of
internationally recognized human rights. The universal nature of these rights is beyond
question.

(d) Inventory of human rights instruments

Probably the greatest accomplishment of the United Nations system in the field of human
rights is the creation of a body of international human rights law as the product of many
years of international legislative work. The main foundation of this international corpus ju-
ris is the International Bill of Human Rights with its five constituent parts. The 1994 edi-
tion of the Compilation of International Human Rights Instruments, published by the
United Nations, lists no less than 95 texts of international conventions, declarations and
other documents.

In an inventory of human rights instruments, various categories can be distinguished, viz.:

* general and special instruments;
* global and regional instruments;
* legally binding instruments (treaties) and other instruments.

General instruments usually comprise a wide range of human rights. Although these in-
struments are not part of the formal constitutions of international organizations and institu-
tions, they are of a constitutional order in a broader sense and give content to the rule of
law in the framework of the United Nations or of regional structures of international coop-
eration. The most prominent of these general instruments are:

* The Universal Declaration of Human Rights (1948)

* The International Covenants on Human Rights (1966)

* The European Convention for the Protection of Human Rights and Fundamental
Freedoms (1950)

* The European Social Charter (1961)
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The American Declaration of the Rights and Duties of Men (1948)
* The American Convention on Human Rights (1969)

The African Charter on Human and Peoples’ Rights (1981)

The Arab Charter of Human Rights (1994).

As far as the special instruments are concerned, the above-mentioned United Nations
Compilation of International Human Rights Instruments makes a classification into the fol-
lowing categories:

* The right of self-determination

* Prevention of discrimination

* Rights of women

* Rights of the child

» Slavery, servitude, forced labour and similar institutions and practices

* Human rights in the administration of justice: protection of persons subjected to
detention or imprisonment

* Freedom of information

* Freedom of association

* Employment

* Marriage and the family, childhood and youth

* Social welfare, progress and development

* Right to enjoy culture; international cultural development and cooperation

* Nationality, statelessness, asylum and refugees

* War crimes and crimes against humanity, including genocide

* Humanitarian law.

It is noticeable that in connection with the scope and content of special instruments, three
objectives are of a particularly prominent nature, namely the elimination of discrimination,
the protection of vulnerable persons and groups, and the fight against large-scale evil prac-
tices. Instruments with a view to combating racism and racial discrimination, discrimina-
tion against women, discrimination based on religion or belief, discrimination in
employment, occupation and remuneration, and discrimination in education all rank high
on the agenda. Refugees, women, children, workers, detainees and prisoners, the handi-
capped, indigenous people, migrant workers and their families, all form categories of per-
sons whose rights and interests need special protection. Genocide, torture, slavery and
other forms of human exploitation are evil practices that fall within the area of interna-
tional crimes and crimes against humanity. Legal instruments have been drawn up specifi-
cally to combat these barbarisms.

The second major distinction made above concerns instruments elaborated by organiza-
tions of global vocation, such as the United Nations, the International Labour Organiza-
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tion (ILO), or the United Nations Educational, Scientific and Cultural Organization
(UNESCO), and instruments emerging from regional institutions or structures. As far as
the latter are concerned, the Council of Europe, the Organization of American States, the
Organization of African Unity and the League of Arab States have been active in develop-
ing comprehensive human rights standards. Equally, the Participating States in the Organi-
zation on Security and Cooperation in Europe (OSCE) have reached in the East-West
context a far-ranging consensus on human rights principles and their elaboration, as part
of their efforts to ensure the effective exercise of human rights and fundamental freedoms
and to facilitate contacts and communication between people. Initial fears that regional in-
struments may constitute a threat to the integrity and validity of global instruments have
largely faded away. The view now prevails, after many years of experience with the coexis-
tence of global and regional instruments, that they are complementary and that they mutu-
ally reinforce each other.

Another distinction concerns legally binding instruments (treaties) and other instru-
ments. It is undeniable that human rights standards, when enshrined in a treaty reinforced
with implementation provisions, gain a good deal of authority. This is particularly true for
treaties that are the result of solid preparation and that have been widely ratified on the ba-
sis of a firm commitment to compliance undertaken by States. Many of these human rights
treaties have established supervisory mechanisms, including reporting systems which aim
to give concrete expression to the accountability of the States Parties to these treaties.

However, more recent standard-setting initiatives — following the example of the Universal
Declaration of Human Rights and subsequent international instruments other than treaties
— tend to give preference to the non-treaty form, by way of declarations, bodies of princi-
ples, codes of ethics, guidelines, etc. Such instruments do not require ratification (which of-
ten cause long delays in the entry into force of a treaty instrument) and address themselves,
at least at the level of the United Nations, to all the members of the United Nations and, as
the case may be, to other actors of society at national and international levels. These other
instruments represent not only important political commitments by States, but they are
also ground rules for the conduct of international relations and, particularly in the field of
human rights, ground rules for the conduct of domestic policies.

(e) Supervisory procedures

International implementation procedures in the field of human rights serve a number of
joint or separate purposes. Some procedures may help States concerned to devise better
national policies aimed at the realization of human rights. Such procedures have an advi-
sory function. There are also procedures that may trigger off international action with a
view to rendering material or other forms of assistance to States. These procedures have
an assistance function. Again, other procedures which focus on non-compliance with in-



12 INTRODUCTION

ternational standards have as their main purpose the correction of a human rights situation
or certain aspects thereof. These procedures are characterized by their corrective func-
tion. But there are also procedures which serve to provide relief or remedies to victimized
persons or groups. These procedures have therefore a relief or remedy function. Most of
these procedures have in common that they may prevent certain situations from deterio-
rating or certain evils from being (again) inflicted upon persons or groups. This may be
called the preventive function of international control procedures. Much of the effective-
ness of these procedures depends on the quality and the expertise of the control mecha-
nisms and on the degree of political will on the part of the States concerned to cooperate in
good faith with the mechanisms of international supervision.

The type of supervisory procedure most commonly applied and accepted is the reporting
system. This system was introduced by the ILO on the basis of its original Constitution, and
expanded by amendments to it. States Parties to international labour conventions are un-
der an obligation to report periodically on the application of the international standards
they have accepted and member states of the ILO are even under an obligation to report,
when requested by the ILO’s Governing Body, on the position in regard to unratified con-
ventions and recommendations. Reports are prepared and submitted by national govern-
ments, but national organizations of employers and workers are entitled to make written
observations which, together with the reports of governments, are examined by the Com-
mittee of Experts on the Application of Conventions and Recommendations. The com-
ments of the Committee of Experts are discussed in a tripartite committee of the ILO
Conference (composed of representatives of governments and of employers’ and workers’
organizations), with representatives of the government concerned.

The reporting system can be considered a regular supervisory system. It is mainly non-
contentious in nature and based on the method of constructive dialogue. Committees of in-
dependent experts, established under the respective international human rights treaties
and often referred to as “treaty bodies”, are functioning as control mechanisms in order to
review and assess progress made and difficulties encountered with respect to the imple-
mentation of these treaties. The reporting system progressively found its way into a
number of important human rights treaties, in particular into the international instruments
dealt with in Part Two of this Manual, viz.:

* The International Covenant on Economic, Social and Cultural Rights;

* The International Covenant on Civil and Political Rights;

* The International Convention on the Elimination of All Forms of Racial Discrimi-
nation;

* The Convention on the Elimination of All Forms of Discrimination against
Women;
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* The Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment;
* The Convention on the Rights of the Child.

The most recent human rights treaty providing for a reporting system as a means of regular
international supervision is the International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families (1990) which has not yet entered into
force because the required number of ratifications or accessions has not yet been attained.
This Convention will therefore not be dealt with in this edition of the Manual. The pace of
ratifications of this Convention is regrettably slow.

Another human rights treaty which was dealt with in the first edition of this Manual but
which is no longer covered in this edition, is the International Convention on the Suppres-
sion and Punishment of the Crime of Apartheid. This Convention differs from other inter-
national instruments inasmuch as its supervisory mechanism is not a special treaty body
composed of independent experts but a group of three members of the Commission on
Human Rights appointed by the Chairman of the Commission. In the light of the establish-
ment of a united, non-racial and democratic government in South Africa, the Commission
on Human Rights decided in 1995 to remove from its agenda the implementation of the
International Convention on the Suppression and Punishment of the Crime of Apartheid
and to suspend the meetings of the Group of Three. The Commission on Human Rights
recognized that “the diligent application and monitoring of the International Convention
on the Suppression and Punishment of the Crime of Apartheid by the international com-
munity greatly assisted the dismantling of apartheid in South Africa”.

From the regular supervisory procedures should be distinguished the special proce-
dures. Such special procedures deal with a particular human rights situation prevailingin a
country or territory and causing special concern to responsible members of the interna-
tional community. This type of special procedures is often referred to as the “country ap-
proach”. The special procedures may also apply to certain practices affecting large
numbers of people in many countries or territories and giving rise to widespread interna-
tional concern. These special procedures represent the “thematic approach”.

Some special procedures are set in motion by petitions or complaints lodged under legal in-
struments. They are usually referred to as “communications” by these instruments and
are either available to individuals or groups of individuals regarding alleged violations of
rights by the State Party, or to States Parties claiming that another State Party is not fulfill-
ing its obligations under the relevant instrument, or to both. A common feature of most of
these complaints procedures is their quasi-judicial character with respect to the princi-
ples of due process of law. This implies that the supervisory body gives the opportunity to
all sides to present written and — as the case may be — oral evidence and information in sup-
port of their respective positions, and that the principle audiatur et altera pars is duly re-



14 INTRODUCTION

spected. It also implies that the supervisory body, if it is unable to reach a friendly
settlement, will express an opinion whether a breach of the convention has been incurred
by the State Party concerned or whether the State Party has failed to give effect to any of its
obligations under the convention. The various complaints procedures provided for in a
number of global and regional human rights conventions have by and large these quasi-
judicial features in common. Reference is made in this respect to the complaints proce-
dures which find their basis in the Constitution of the ILO, in the International Covenant on
Civil and Political Rights and the Optional Protocol thereto, in the International Conven-
tion on the Elimination of All Forms of Racial Discrimination, in the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, in the Euro-
pean Convention for the Protection of Human Rights and Fundamental Freedoms, and in
the American Convention on Human Rights. The World Conference on Human Rights
(1993) has recommended that where such complaints procedures are optional, States Par-
ties to human rights treaties should consider accepting all the available optional proce-
dures.

In addition to the special procedures of a quasi-judicial character, a whole series of other
special procedures have come into being as a result of other recommendations made and
decisions taken by policy organs of the United Nations, notably the Commission on Hu-
man Rights and its Sub-Commission on Prevention of Discrimination and Protection of Mi-
norities, and the General Assembly. The institution of these special procedures is a
response to widespread and strongly felt concerns on the part of large sectors of the United
Nations membership.

Thus, the Commission on Human Rights established in 1967 the Ad Hoc Working Group
of Experts on Southern Africa, whose mandate was renewed many times until it was termi-
nated in 1995 in view of the establishment of a united, non-racial and democratic govern-
ment in South Africa. Over the years many other country situations and territories have
been the subject of investigation and monitoring by Special Rapporteurs or Working
Groups because such situations appeared to reveal a consistent pattern of gross violations
of human rights. The findings of those Special Rapporteurs or Working Groups provided
the basis for pronouncements and recommendations by United Nations policy organs.
The current (1996) list of country-specific procedures relates to Afghanistan, Burundi,
Cuba, Equatorial Guinea, Irag, Iran, Myanmar, Palestinian territories occupied since 1967,
Rwanda, Sudan, Territory of the Former Yugoslavia, Zaire.
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While these procedures focus on a country or a territory, the practice also developed of
concentrating on certain phenomena that affect large numbers of people in many coun-
tries and therefore cause widespread concern. This practice is reflected in the so-called
thematic approach. Thus, in 1980 a Working Group was created by the Commission on
Human Rights to examine questions relevant to enforced or involuntary disappearances of
persons. In later years, other thematic mechanisms were created dealing with the integrity
of human life and the human person and having in common that they monitor and report
on flagrant practices in many countries and that in urgent cases of imminent threat they in-
tercede on a humanitarian basis with a view to obtaining immediate attention and relief. To
this category of thematic mechanisms belong, in addition to the Working Group on En-
forced or Involuntary Disappearances, the Special Rapporteur on Extrajudicial, Summary
or Arbitrary Executions, the Special Rapporteur on Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, and the Working Group on Arbitrary Detention. But
also other phenomena and practices causing serious and widespread concern led the Com-
mission on Human Rights to create additional thematic monitoring devices and proce-
dures. They deal respectively with contemporary forms of racism, racial discrimination and
xenophobia; freedom of opinion and expression; independence of judges and lawyers; in-
ternally displaced persons; mercenaries; religious intolerance; sale of children, child prosti-
tution and child pornography; toxic wastes and violence against women, its causes and
consequences. It should be noted that the World Conference on Human Rights (1993) un-
derlined in its Vienna Declaration and Programme of Action the importance of preserving
and strengthening the system of special procedures, rapporteurs, representatives, experts
and working groups and asked all States to cooperate fully with these procedures and
mechanisms. Similarly the World Conference recognized the important role of non-
governmental organizations in the promotion of all human rights. Among the many other
tasks non-governmental organizations undertake, they act as sources of information which
greatly contribute to the effective functioning of all human rights supervisory procedures
and control mechanisms.

Finally, in addition to regular and special procedures, a distinction can be made between
treaty-based control mechanisms and charter-based control mechanisms. In principle,
control mechanisms provided for in treaties are only operative with respect to States Par-
ties to these legal instruments. The States ratifying these treaties ipso facto accept to coop-
erate in good faith with these control mechanisms. The terms of reference of the
supervisory organs are defined in the treaties. These control procedures and mechanisms
are clearly founded on a legal basis. As a general rule, the treaty-based control mechanisms
have a permanent character. The charter-based control mechanisms and procedures owe
their existence to a decision, usually in the form of a resolution, of a policy organ which is a
representative body reflecting the membership of the organization. The legal basis of these
mechanisms and procedures is the constitution of the organization or, in the case of the
United Nations, its Charter. Taking into account the emphasis placed in the Charter of the
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United Nations on the promotion and encouragement of respect for human rights and for
fundamental freedoms as one of the main purposes of the Organization (Article 1) and the
pledge of cooperation all members of the Organization have undertaken in this respect (Ar-
ticle 56 in conjunction with Article 55), the inherent powers of the United Nations in the
area of human rights rest on a solid Charter basis.

It is clear from above inventory of supervisory procedures and control mechanisms that
there is a great variety in implementation tools and mechanisms. Many types of procedures
coexist: regular procedures and special procedures; (quasi-)judicial and political proce-
dures; country procedures and thematic procedures; treaty-based and charter-based pro-
cedures. Moreover, these various types of procedures also coexist between and within the
framework of the United Nations, its specialized agencies, and regional organizations such
as the Council of Europe, the Organization of American States and the Organization of Af-
rican Unity. In many instances, these coexisting procedures and mechanisms may be deal-
ing with the same right or the same set of rights, with the same situations or even with the
same cases. In order to maintain consistency in the interpretation of standards and in the
assessment of facts and information, and with a view to avoiding duplication and confu-
sion, there is much need for co-ordination between the various coexisting procedures and
mechanisms. This co-ordination should be a constant concern of international secretariats
and of the control mechanisms themselves, notably the chairpersons of all the treaty bod-
ies.

It should be understood, as a final remark, that international supervisory procedures and
control mechanisms can never be considered as substitutes for national mechanisms and
national measures with the aim of giving effect to human rights standards. Human rights
have to be implemented first and foremost at national and local levels. The primary respon-
sibility of States to realize human rights is vis-a-vis the people who live under the jurisdic-
tion of these States. However, with the internationalization of human rights and with the
recognition that the protection and promotion of human rights does not fall within the ex-
clusive domain of States, the international community can take a legitimate interest in the
compliance with internationally recognized standards of each and every State or of any
other actor exercising effective power. Consequently, although international control pro-
cedures are no substitute for means and methods of national implementation of human
rights, international procedures have an important subsidiary or supplemental role to play.
These international control mechanisms embody the public interest on the part of the in-
ternational community in the attainment of conditions in which, as the Universal Declara-
tion and the International Covenants put it, “the recognition of the inherent dignity and of
the equal and inalienable rights of all members of the human family is the foundation of
freedom, justice and peace in the world”.
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THE PURPOSES OF REPORTING

by Philip Alston

All governments today engage regularly in diplomatic and other exchanges about their do-
mestic human rights situations. Such discussions are now an accepted feature of interna-
tional relations even though on some occasions they may be conducted in an almost
adversarial manner and may lead to controversy at the highest political levels. For the most
part however, they are of a routine nature and are treated as part of the normal activities of
a government. In particular, the process of periodic reporting to international bodies has
come to be seen as a constructive and potentially rewarding means by which governments
can seek to achieve a variety of objectives. Before examining those objectives it is useful to
undertake a very brief historical review in order to trace the international community’s
evolving attitude to reporting.

(a) The evolution of reporting procedures

The United Nations followed up on the work of its predecessor, the League of Nations, by
making extensive use of both reporting and petition procedures in order to ensure that the
rights of the peoples of “trust” territories were being respected. It took a number of years,
however, before the concept of reporting was extended from colonial situations to the
situation in independent nations. The assumption underlying this extension was that the
United Nations should concern itself with human rights the world over, rather than only on
a selective basis. Initially, reporting was introduced on a global, but entirely voluntary, basis
and was linked to the provisions of the Universal Declaration of Human Rights. This sys-
tem, which was developed in the mid-1950’s, was important in establishing the principle
of accountability but, for a variety of reasons, proved to be rather unsatisfactory in practice.

The next step, which was undertaken originally in the context of the struggle against ra-
cism, was to develop a formalized system of reporting based on specific obligations laid
down in an international treaty. Thus the International Convention on the Elimination of
All Forms of Racial Discrimination of 1965 required States Parties to submit regular re-
ports to an international committee entrusted with the task of supervising or monitoring
their compliance with their treaty obligations. The two International Human Rights Cove-
nants of 1966 adopted a comparable approach as have a number of more recent interna-
tional human rights treaties dealt with in the second part of this Manual. The result of these
developments has been the emergence of a comprehensive reporting system applicable in
varying degrees (depending upon the number of treaties acceded to or ratified), to virtually



20 PART ONE

every State in the world today. It is characterized by: the voluntary undertaking of reporting
obligations by States; the spelling out of those obligations in treaty provisions; the creation
of independent expert committees to examine the reports; the development of an interpre-
tative role by those committees; and their adoption of conclusions in relation to each re-
port. The assumption underlying the entire procedure is that the primary aim is to assist
governments rather than just to criticize their performance.

At the same time as the reporting system was evolving the United Nations and the principal
regional human rights bodies were developing a wide range of other procedures for pro-
moting greater awareness of human rights and for responding to human rights violations.
These other developments have contributed significantly to efforts to ensure that the re-
porting process is able to focus primarily on the positive rather than the negative dimen-
sions of international human rights cooperation. Thus the reporting process assumes that
there is a need for a constructive dialogue between the State concerned on the one
hand, and an independent international group of experts on the other. Reporting is not
something that is imposed upon an unwilling State, nor is it something designed as an ad-
versarial process. Rather it is premised on the assumptions first that every State is an actual
or potential violator of human rights (no matter how good its intentions might be) and sec-
ond that a degree of routine international accountability is in the best interests of the State
itself, of its citizens, and of the international community.

(b) Making the most of reporting

The process of satisfying a State’s international reporting obligations should be seen as an
occasion for achieving a variety of objectives. Ideally, it will be considered to be an integral
part of a continuing process designed to promote and enhance respect for human rights
rather than as an isolated event absorbing precious bureaucratic resources solely to satisfy
the requirements of an international treaty. In other words, the process should be treated
as an opportunity rather than a chore or a formality. It is an opportunity to reaffirm a gov-
ernment’s commitment to respect the human rights of its own citizens and to reassert that
commitment in the domestic political forum. It is an opportunity for domestic stock-taking
and for the adoption of measures to remedy any shortcomings which have been identified.
And it is an opportunity to proclaim to the international community that the government
concerned is serious about its international commitments.

If the reporting process is taken seriously in this way it will inevitably be a time-consuming
and relatively resource-intense activity. Such costs, however, should be treated as invest-
ments rather than as unproductive expenditures. The system that is established in order to
oversee the reporting process should be carefully integrated into domestic policy- making
arrangements and should take account of the fact that the process should be designed to
satisfy both domestic and international objectives.
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(c) The functions served by reporting

The purposes of reporting can be identified in a more or less chronological order which
corresponds to the period from ratification of a treaty through to the consideration of the
report by the international monitoring body.

(1)  The initial review function

Either before, or immediately after, a State becomes a party to an international treaty it is
expected to review its domestic law and practice to ensure that it is in compliance with the
obligations contained in the treaty. Even where this has been done prior to ratification, the
obligation to submit an initial report to the relevant treaty body provides the State Party
with the occasion to undertake a comprehensive review of national legislation, administra-
tive rules and procedures, and practices in order to ensure the fullest possible conformity
with the provisions of the treaty.

In some cases the pre-ratification review will have been undertaken primarily by the For-
eign Ministry or its equivalent with relatively limited inputs from other ministries or from the
principal sectors of society. The preparation of the initial report might thus involve a con-
siderably expanded process of consultations. All of the supervisory committees attach par-
ticular importance to this first, or initial report, as it is technically known.

(i)  The monitoring function

Reporting on legislative developments can be done from a desk in a ministry, provided
only that the responsible official has access to the necessary documentation. But each and
every one of the supervisory committees has emphasized that reporting on the formal legal
(or de jure) situation is not enough. Accordingly, reports which do not go beyond describ-
ing the legal formalities of the situation are not well received by the committee members
and always lead to a very large number of requests for supplementary information to be
provided by the governmental representatives.

Reports must therefore strike a balance between the situation in theory and that in prac-
tice. This means that a detailed and soundly based review of current developments is re-
quired. Isolated examples, or anecdotal evidence, will not suffice. Thus, a pre-condition for
effective reporting is the existence of an adequate system for monitoring the situation with
respect to each of the rights on a regular basis. It cannot safely be asserted that torture
never occurs in prisons unless regular monitoring of the situation occurs. Similarly, it can-
not be said with any authority that everyone enjoys the right to adequate food unless a sys-
tem is in place to monitor the prevalence of hunger and malnutrition.
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The role of the monitoring function is not to show the government in a bad light. On the
contrary, monitoring is an indispensable first step towards identifying and subsequently
remedying any human rights problems that might exist. A report that does not, either ex-
plicitly or implicitly, demonstrate that at least some good faith efforts at monitoring have
been made risks being viewed with considerable scepticism.

Most of the supervisory bodies have expressly noted their wish to receive statistical infor-
mation along with the usual narrative description. This highlights the importance of disag-
gregating or breaking down the available information so as to provide a clear picture not
only of the country as a whole but of the different regions and groups within the country.
For example, the Committee on Economic, Social and Cultural Rights has requested that
“specific attention be given to any worse-off regions or areas and to any specific groups or
subgroups which appear to be particularly vulnerable or disadvantaged”. The Committee
went on to acknowledge that such monitoring is “potentially time-consuming and costly”
and noted that States which were unable to afford the type of monitoring suggested should
“note this fact in its report to the Committee and indicate the nature and extent of any in-
ternational assistance that it may need” for the purpose. In view of the recent emphasis
placed upon the availability of advisory services within the framework of the United Na-
tions’ human rights programme, it would seem eminently reasonable for such requests to
be made.

(i) The policy formulation function

Many human rights problems can be resolved merely by amending the relevant legislation,
by changing administrative practices or by issuing appropriate instructions to the authority
concerned. Others, however, are not susceptible of such rapid resolution and require the
formulation of a long-term set of policies designed to ensure full and lasting compliance
with treaty obligations. For example, efforts to eliminate some aspects of discrimination of
the grounds of race or sex might require changes in cultural traditions which cannot be
achieved overnight. In such instances the reporting process can act as a catalyst to the for-
mulation of carefully tailored policies designed to respond to the problems that have been
identified. The supervisory committees will not expect the impossible to be achieved over-
night but they will expect to see evidence of policies which seem likely to achieve the neces-
sary remedial action within a reasonable period of time.

(iv) The public scrutiny function

In his introduction to the Manual, Professor Theo van Boven observes that “international
supervisory procedures and control mechanisms can never be considered as substitutes for
national mechanisms and national measures...”. This is particularly true of the preparation
of a periodic report which should be seen as an important document destined for a domes-
tic as well as an international audience. Human rights treaties seek to promote and en-
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hance not only a government’s international accountability but also its accountability to its
own citizens. The preparation of the report thus provides an important occasion for con-
sultation of the appropriate social, economic, cultural and other sectors of society. In this
regard a variety of States from different regions of the world have begun to experiment
with different forms of consultation. Some have sought inputs from non-governmental
groups on particular issues, others have requested such groups to submit comments on the
draft reports and still others have entrusted the preparation of the reports to a group which
includes representatives of the non-governmental sector. Some States have also ensured
the widespread dissemination of their reports so that the public at large might comment
and thus contribute to an ongoing national policy debate.

This public scrutiny function can also be enhanced by ensuring easy access for the public at
large to the United Nations summary records which document the examination of the
State’s report by the appropriate treaty body.

(v) The evaluation function

The obligation to prepare successive periodic reports at specified intervals provides an
ideal opportunity for evaluating progress achieved over time. The supervisory committees
themselves tend to stress this element by making comparisons between the problems iden-
tified at the time of the examination of an earlier report and those observed when consider-
ing a subsequent report. Similarly, States which have set themselves targets or benchmarks
against which to assess their own progress can use the periodic reporting process as an oc-
casion for measuring progress (or a lack of it) and re-evaluating the suitability of the relevant
benchmarks.

(vi) The function of acknowledging problems

The principal human rights treaties with which the Manual is concerned generally request
States Parties to report not only on the progress that they have made but also on any “fac-
tors and difficulties” that have affected the realization of the rights in question. It is some-
times suggested that States cannot realistically be expected to acknowledge that they are
having problems in any areas and that reports will therefore inevitably only deal with the
“good news”. But this approach is clearly misplaced and the supervisory committees tend
to remain unconvinced by reports suggesting that all is well in the world. It must be ac-
cepted that no State can expect to have a perfect record in achieving respect for human
rights. Even where the situation is generally very positive there is always room for improve-
ment. The frank acknowledgement of problems, even if they are reckoned to be almost in-
tractable (or at least not readily capable of resolution), helps to establish the good faith of
the government not only in the eyes of the supervisory committee but also of its own citi-
zens. The reality is that a problem must first be diagnosed before a remedy can be found. In
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that respect human rights problems can be compared to drug addiction. Unless the exis-
tence of a problem is acknowledged, it will almost certainly not be solved.

(vii) The information exchange function

When the United Nations first moved in the mid-1950’s to establish human rights report-
ing procedures (on a voluntary basis) one of the objectives that was most commonly cited
was to collect information on common experiences (both good and bad) so that States
could learn from one another. Today, the information exchange function of reporting pro-
vides the essential foundation on the basis of which General Comments can be elabo-
rated by the supervisory committees. In other words, the reports serve to give the
committees a better feel for the types of issues that governments typically encounter in
seeking to translate the high-minded legal formulations contained in the treaties into real-
ity. The committees can then distil the wisdom of that collective experience into advice
which is made available to all interested parties.

(d) Concluding comments

The various objectives of reporting that have been identified above are not intended to be
exhaustive. There may well be other functions. Moreover, it should not be assumed that
they will all be of equal importance at all times. Indeed it is very likely that some will assume
greater importance than others as circumstances and governmental and popular percep-
tions of the process change.

The most important point is simply that reporting is part if a continuing process which it is
very much in the interests of the government concerned to take seriously. In any situations
where this is not the case it may be expected that public opinion, combined with the efforts
of the relevant supervisory committees, will sooner or later bring about the required change
in attitude.
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THE PREPARATION AND DRAFTING
OF A NATIONAL REPORT

By Cecil Bernard and Petter Wille

The ratification of or accession to any of the international human rights treaties dealt with
in this Manual requires States Parties to submit periodic reports on the implementation of
these instruments at the national level.

A variety of factors will determine the quality of both the form and substance of these re-
ports. In the previous chapter, Professor Philip Alston discussed the opportunities offered
and various functions served by the reporting process in the national context. This chapter
proposes to look at some of the structural and planning aspects that will influence a suc-
cessful preparation and drafting of reports.

(a) The need for a political commitment

The submission of reports to treaty monitoring bodies is a legal obligation incumbent upon
the governments of States Parties. Since this obligation by its nature requires positive ac-
tion, the political will to prepare an honest and comprehensive report, and to allocate the
necessary resources accordingly, is a prerequisite for its realization.

The political leadership may perceive the obligation to report to an international treaty
monitoring body on the country’s human rights performance as an impingement on sover-
eignty. It may see this obligation as a “crowbar”, by the use of which other States might
seek to obtain foreign policy leverage against the reporting State. It may fear that such re-
porting will lead to the provision of ammunition to be used by unsympathetic non-
governmental organizations (NGOs). These and similar considerations may lead to the
preparation of reports that contain information insufficient as a basis upon which the ex-
pert bodies can execute effectively the tasks entrusted to them under the various conven-
tions.

But such an approach would reflect a number of unfortunate misperceptions. The fact that
agovernment has ratified a particular human rights instrument is itself evidence of an initial
commitment by the political leadership to the international protection of human rights. It
affirms very clearly that the act of reporting is not considered by any State whatsoever to in-
fringe domestic sovereignty. Moreover, the reporting system is a way of showing NGOs
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and other interested parties that the government is cooperating with the relevant interna-
tional procedures and is not seeking to conceal anything.

A government should recognize the important functions which reporting may serve in the
national policy-making process, and should welcome the contribution which the non- judg-
mental, constructive dialogue with the expert bodies makes toward the promotion and pro-
tection of its citizens’ human rights. To this end, the political leadership should seek to
extend to its reporting officer(s) the independence and support needed critically to seek out
and to evaluate all information, favourable and less favourable, to prepare a comprehen-
sive and honest report under any of the human rights treaties dealt with in this Manual.

(b) The reality of limited resources

Serious reporting requires a considerable degree of care and attention to detail. This makes
it a time consuming and potentially costly process. The resources — both human and mate-
rial — invested in this process will affect the result. The government will have to provide the
persons in charge of preparing any given report with the necessary time, authority and ma-
terial resources to accomplish satisfactorily the task before them. Coping with the reality of
limited resources will pose a difficult challenge to many countries. Careful planning and
co-ordination of the reporting effort will help to maximize available resources.

Good information is an essential ingredient for any report. This Manual’s chapter on hu-
man rights information and documentation discusses the importance of an active and sys-
tematic collection of comprehensive human rights data, and suggests ways of approaching
this task.

The preparation of a report requires time. Staff who are given the responsibility for prepar-
ing a report should have their other duties lessened accordingly. Inadequate time dedicated
to report preparation will likely produce an unsatisfactory report. This in turn will make it
difficult to engage in a constructive dialogue with the expert body, and will limit the domes-
tic utility of the report as well. It is therefore in the government’s best interests to ensure
that the necessary time is provided to staff to carry out properly their reporting assign-
ments.

The preparation of any given report requires input from a variety of sources, including na-
tional and local government bodies, administrative agencies, non-governmental sources,
and others. The authority of a reporting officer will influence the way request for informa-
tion are handled. The government should send out a clear message that reporting is impor-
tant. Busy departments and officials will be more likely to respond to reporting related
requests if such requests are made not just by a junior civil servant, but by an official with
substantial support from political decision-makers. An additional benefit is that such a per-
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son is also likely to command the respect and cooperation of the NGOs whose role is be-
coming increasingly important in the preparation of reports.

(c) Adequate organization and co-ordination

The scope of each of the international human rights instruments dealt with in Part Two of
this Manual makes it unlikely that a single reporting officer, notwithstanding the knowledge
and experience he/she might have, will be able to accomplish satisfactorily the task of pre-
paring a report within an acceptable period of time. The goal, therefore, should be to es-
tablish a system to draw upon the pool of expertise available in all relevant areas of
government and beyond for the compilation of a specific report.

() Identifying the participants

It can be assumed that the general level of awareness of the precise requirements of inter-
national human rights standards among government officials and administrators not spe-
cifically assigned to such matters is fairly low in any country. By broadening the circle of
participants in the reporting process, a government can serve two purposes. On the one
hand, the substantive quality of the final product will benefit from the expertise and detailed
knowledge participants have of their areas of responsibility. On the other hand, the report-
ing process will help to broaden the understanding government administrators have re-
garding the impact of international human rights law on their respective areas. An
important criterion in the selection process would be the requirement that those persons
selected to undertake the task of preparing reports should evince a strong commitment to
the protection and strengthening of human rights. This should in turn facilitate and encour-
age the development of a positive administrative environment regarding the elimination of
any discrepancies between domestic law and practice and international human rights stan-
dards.

The reporting officer (or team) in charge of the preparation of a specific report should give
considerable thought to the identification of the participants that should be involved in the
task. Ms. Wiseberg points out in her chapter below that in order to gather relevant informa-
tion one must know who has what information and in what form. The reporting officer
might start with drawing up a list of all the governmental and administrative agencies, as
well as of any organization and individual resource persons outside the government who
might be able to contribute to the preparation of a specific report. The list will vary from
treaty to treaty, and may be different for initial and for periodic reports. The reporting offi-
cer should be thoroughly acquainted with the substantive rights covered by a treaty and
with its reporting requirements to be able to identify all important sources of information.

(i) Ensuring adequate co-ordination
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Since the preparation of any given report will most likely be a team effort, the lead respon-
sibility should be assigned clearly to one agency (Ministry) and to one person (or team).
Given the particularities of the treaties dealt with in this Manual, this responsibility may rest
with different agencies for each (or some) of the treaties. For reasons that will be discussed
later, these reporting units should not work in isolation from each other, but should main-
tain close channels of communication and cooperation.

Various approaches are possible for involving the necessary participants. Governments
might consider the establishment of a high-level interministerial task force, chaired by the
Minister of Foreign Affairs or Justice, to signal the importance accorded to the reporting
process. The task force would be in charge of co-ordinating the preparation of all human
rights reports the government has to submit. It could consist of representatives of the key
ministries involved in the preparation of reports (i.e. exterior, interior, justice, health,
women, etc.), and of representatives of major non-governmental and civic groups (i.e. la-
bour groups, professionals associations, research institutions, etc.). The task force would
meet regularly to co-ordinate reporting obligations, and could also be assigned to monitor
and discuss human rights matters in general, including human rights obligations arising in
the context of regional treaties.

The production of individual reports can be accomplished by different approaches. The
work can be divided and assigned to focal points in key departments, each with responsibil-
ity for a specific segment, and supervised by a central co-ordinator. One can multiply the
number of authors and designate a certain number of persons with different areas of exper-
tise to the project. The approach adopted will largely depend on the local circumstances,
and especially on the administrative organization of a country.

Whatever structure is chosen, the important point is to co-ordinate properly the work, to
assign clearly everybody’s task, and to ensure that a common approach to the substance of
a report is adopted. It is stressed throughout this Manual that it is not sufficient to report
only on the laws as written. The Committees are interested in the administrative practices,
in the application of the laws by the courts and tribunals, in programmes and policies to
achieve certain goals, and in “factors and difficulties” affecting the implementation of the
treaties. The authority of the reporting officer to seek the cooperation of the relevant re-
source persons and organizations, and a clear political and administrative commitment to
human rights reporting will be important assets in the preparatory work. The effectiveness
of the information gathering process will also depend on how well the reporting officer can
explain the meaning of international human rights obligations to those responsible for ad-
ministering a given sector of government activity, or NGO representatives, and on what
kind of information they should provide for a report.

(d) The burden of reporting
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With the expansion of the international (and regional) human rights regime, States Parties
are increasingly faced with numerous requests for reports on human rights matters. Such
requests may emanate from a variety of sources, and include the United Nations human
rights treaty bodies, its human rights policy-making organs, a number of specialized agen-
cies and in particular UNESCO and ILO, as well as regional human rights treaty bodies and
policy organs. In this context, it should only be stressed that the submission of any of the re-
ports required under the conventions dealt with in this Manual is a treaty obligation based
on the ratification of the respective treaty by a State. This obligation is fundamentally differ-
ent from the request for information emanating from other sources.

Efforts are under way at various level to address problems related to the coexistence of re-
porting obligations. The purpose of this Manual is to facilitate reporting under the six major
conventions dealt with in Part Two. Another measure is the harmonization and consolida-
tion of the reporting guidelines for the initial part of the reports of States Parties discussed
in the annex at the end of Part One in this Manual.

Reporting officers should be aware of such multiple reporting requirements, and how to
cope with situations of overlapping reporting obligations.

() Dealing with overlapping reporting requirements

Following the categorization given by Professor van Boven in the introduction to this Man-
ual, the two Covenants on Civil and Political Rights, and on Economic, Social and Cultural
Rights are general instruments covering a wide range of human rights. The other four in-
struments dealt with in this Manual are special, more narrowly focused instruments which
treat more in detail, or with greater specificity, issues also dealt with in the Covenants.

States that are parties to more than one of these instruments will likely find that informa-
tion prepared for one particular report might appropriately be used also for another re-
port. As a first step, reporting officers should have, or compile, an inventory of the
instruments their government has ratified (or proposes to ratify in the near future), includ-
ing information on reporting cycles, the dates individual reports are due, and the dates re-
ports have been submitted in the past. This inventory should necessarily include other
instruments that require periodic reporting, such as ILO conventions and recommenda-
tions as well as regional human rights treaties.

Based on this list, States Parties should seek to assess the nature and extent to which cer-
tain rights are dealt with in different instruments. Information gathered on these rights is
potentially useful for reporting to more than one body. In order to facilitate the determina-
tion of the nature and extent of overlapping among various rights, this Manual provides re-
porting officers also with relevant references to related articles in the six human rights
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instruments dealt with in Part Two. At the end of Part Two, a chart compiled for that pur-
pose should provide useful guidance.

Once the information is submitted to one body, a State Party should use precise cross-
referencing instead of re-submitting the same information. In fact, the Chairpersons of the
treaty bodies at their second meeting in 1988 urged States Parties to use appropriate refer-
ences rather than to repeat the same information. They reiterated this recommendation at
their third meeting held at Geneva in October 1990, stating that “States Parties, in drafting
their reports, may refer, annex or incorporate, wherever appropriate, information con-
tained in reports submitted to other treaty bodies, rather than repeat the same informa-
tion”. (Document A/45/636, par. 56). Such a cross-referencing procedure is even
expressly provided for in Article 17(3) of the Covenant on Economic, Social and Cultural
Rights, which states: “Where relevant information has previously been furnished to the
United Nations or to any specialized agency by any State Party to the present Covenant, it
will not be necessary to reproduce that information, but a precise reference to the informa-
tion so furnished will suffice”. The use of cross-referencing should not be understood as ex-
empting a State Party from its reporting obligations to any one treaty body, but as a way of
alleviating these obligations and of maximizing existing resources. States Parties should
have a clear interest in ensuring that material already submitted to one United Nations body
also is available in an appropriate form to another.

(i) Using previous government reports

A prerequisite for making full use of appropriate cross-referencing is awareness of previous
or parallel reporting efforts. As indicated above, the lead responsibility for the preparation
of individual reports may be assigned to different departments. Without appropriate co-
ordination among them, though, the various reporting officers might well remain unaware
of the efforts of other colleagues, and limited resources may be wasted by duplicating work.
An interministerial task force is well placed to ensure the required overall co-ordination.
Also, the value of a documentation collection or of a small documentation centre — as dis-
cusses Ms. Wiseberg below - should not be underestimated. As she points out, such a col-
lection must contain as a minimum all past reports the State Party has submitted to any
international or regional organization, and reporting officers should fully use these materi-
als in preparing their own reports. It is also recommended that reports of other states be
kept in the collection as they are a potential source of encouragement in that they may
highlight problems which are common to reporting officers and may offer solutions to
overcoming such problems. Of course General Comments, issued from time to time by su-
pervisory bodies should be readily available as reference tools for the team. Such General
Comments can be useful, not for their own sake, but as helpful sources of evidence of the
thinking of supervising bodies on specific issues. A good example would be the elaboration
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of the basic ingredients of the right to adequate housing as set out in General Comment
No. 4 issued by the Committee on Economic, Social and Cultural Rights.

The following few examples might serve as an indication of the importance of co-
ordinating reporting efforts and of keeping track of submitted documents. They should
also illustrate the usefulness of determining the nature and extent to which rights contained
in any of the conventions ratified by the reporting State are dealt with in more than one in-
strument.

Reports prepared for the ILO under the Convention concerning Equal Remuneration for
Men and Women Workers for Work of Equal VValue should contain information that is rele-
vant also under the Convention on the Elimination of All Forms of Discrimination against
Women. Information contained in reports prepared for the ILO on issues such as employ-
ment, conditions of work, social security, to name but a few, should be checked for its rele-
vance for the Committee on Economic, Social and Cultural Rights. Information on trade
union rights and the prohibition of forced labour will be of potential relevance to the ILO,
the Human Rights Committee, and the Committee on Economic, Social and Cultural
Rights. Under the Standard Minimum Rules for the Treatment of Prisoners (which are not
in treaty form, but were adopted by a resolution of the General Assembly in 1984) govern-
ments are periodically requested by the Secretary-General to report on their implementa-
tion and on difficulties encountered. This information will also be of interest to the Human
Rights Committee.

(i) Using reports prepared by international organizations

Intergovernmental bodies, such as the United Nations and its specialized agencies, regu-
larly prepare items and reports on a variety of issues that should be evaluated for their rele-
vance in human rights reporting. These documents, reports, surveys and statistical tables
are usually based on data gathered from governments and can be a very important source
of information in the preparation of reports to human rights treaty bodies.

Information prepared by specialized agencies, such as ILO, WHO, or UNESCO, can be
made available to the treaty bodies in two different ways. To varying degrees, the Commit-
tees themselves have sought the cooperation of some of the specialized agencies, primarily
by requesting information and documentation available at those agencies on matters of in-
terest to the respective treaty body. In addition, at their meeting in 1988, the Chairpersons
of the treaty bodies also recommended that the members of each of the treaty bodies be
supplied with relevant statistical information available from intergovernmental bodies in
connection with the consideration of States Parties’ reports. At a minimum, they request
copies of the Statistical Yearbook of the United Nations, the International Financial Statis-
tic prepared by the International Monetary Fund, the statistical tables appended to the
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World Development Report of the World Bank, and UNICEF’s report on the State of the
World’s Children.

Itis desirable that such and similar information also reach the Committees directly in the re-
ports submitted by States Parties. In fact, reporting officers that take advantage of these
materials in preparing the narrative and statistical parts of their reports will most likely im-
prove the overall quality of their document, and the reporting State will be credited for its
submission. The Committee on the Elimination of Discrimination against Women, for ex-
ample, has been using data from the Compendium of Statistics and Indicators on the Situa-
tion of Women, periodically prepared by the Statistical Office of the Department of
International Economic and Social Affairs, to better understand the situation of women in
States whose reports provided insufficient or no statistical information. The Compendium
contains a wealth of information which should not be overlooked by reporting officers. The
World Health Assembly of the WHO adopted in 1981 a Global Strategy for Health for All
by the Year 2000. It developed a complex system of monitoring and evaluating the effec-
tiveness and implementation of the strategies, based on periodic national reports on so-
called global indicators, and followed by regional and global reviews. The second (global)
report on monitoring progress in implementing strategies for health of all was issued in
1989. This system should be fully taken into account in preparing the relevant parts of re-
ports to the Committee on Economic, Social and Cultural Rights, the Committee on the
Elimination of Discrimination Against Women, the Committee on the Elimination of Ra-
cial Discrimination, as well as the Committee on the Rights of the Child.

(iv) Advisory services and technical assistance programme

The Office of the High Commissioner for Human Rights in Geneva is the main organiza-
tional entity for carrying out the United Nations human rights programme. Except for the
Committee on the Elimination of Discrimination against Women, which organizationally is
placed with the Division for the Advancement of Women at the United Nations Office in
New York, the Centre in Geneva also services the treaty bodies dealt with in this Manual.
For the purpose of this chapter, one of the subprogrammes of the Centre shall be briefly re-
viewed for the potential benefit of reporting officers.

The Centre’s programme on advisory services and technical assistance in the field of hu-
man rights focuses on providing practical assistance in implementing international human
rights conventions for those States which indicate a need for such assistance. Apart from
the regular budget which covers, inter alia, activities requested by United Nations policy-
making bodies, a voluntary fund was set up in 1987 to raise additional resources for imple-
menting projects approved under this programme. In general, these projects aim to create,
develop and strengthen the necessary regional and national infrastructures to meet inter-
national human rights standards. The programme consists mainly of expert services, fel-
lowships, training courses and seminars. Since 1994, the International Training Centre of
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the ILO in Turin, Italy, has been conducting an annual seminar/ workshop on Human
Rights Reporting in co-sponsorship with the United Nations Centre for Human Rights,
Geneva. These seminar/workshops are designed for training public servants whose work
brings, or is likely to bring them into contact with the drafting process.

The assistance provided to governments under the advisory services and technical assis-
tance programme is designed to complement the other parts of the United Nations human
rights programme and cannot substitute reporting, monitoring and investigating activities.
Such assistance should not be a pretext for a government to evade responsibility for ac-
countability on its human rights situation, and should not exempt it from scrutiny through
procedures established within the United Nations.

Based upon requests received from governments, the assistance provided so far can be
categorized as follows: (a) Establishment or strengthening of law faculties; (b) Development
of adequate law and human rights reference libraries for the administration of justice;
(c) Training activities, including training courses and workshops in the administration of jus-
tice; (d) Expert advice in the drafting of legal texts in conformity with the provisions of inter-
national human rights instruments; (e) Publication of official law journals; (f) Collection and
classification of legal material, including legislation and digests of court decisions.

Lastly, it should be pointed out that there exists the possibility, under the advisory services
programme, of obtaining expert input to assist in the preparation of a State Party’s report.

(e) The contribution of non-governmental organizations

International and local NGOs have established themselves as a major force in the protec-
tion and promotion of human rights. Their contributions in this regard range from activist
and “watchdog” functions, to non-partisan research and documentation work; and from
civil litigation to empowerment projects. Governments should explore ways to involve
NGOs and popular and representative groups in the reporting process.

The rationale for including popular or representative groups in the reporting process, and
the degree of their involvement, will differ with local circumstances. In the chapter below
on human rights information and documentation, Ms Wiseberg discusses the roles such
groups can assume in providing information for reports, and reflects on possible reasons
why governments seek non-governmental contributions in the preparation of reports. It
seems clear that the early involvement of groups outside the government in the reporting
process offers an opportunity for critical discussion between the government and its citi-
zens, thereby enabling the political leadership to identify more easily situations that consti-
tute violations of human rights, or that represent a “factor of difficulty” in implementing
rights contained in a treaty.
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Various States have set up mechanisms for involving popular or representative groups and
private individuals in the preparation of reports, or have established a practice of seeking
comments on draft reports prepared by the government. A summary of such activities
should be included in the final report submitted to the treaty body. The Committees wel-
come such information and it may be of potential benefit for other States Parties in their
own efforts to involve non-governmental groups in the reporting process.

Two examples presented to the Human Rights Committee shall serve as a case in point. (1)
Norway reported on the establishment of a Government’s Advisory Committee on Human
Rights, consisting of members of Parliament from various political parties, representatives
of government ministries, non-governmental organizations, and researchers in the field of
human rights. Its mandate includes the ability to comment on draft human rights reports. In
practice, it serves as a forum for the pooling of information and for consultation and co-
ordination; it allows the government and non-governmental organizations to engage in an
exchange of views. (2) Italy has reported on the establishment of an Interministerial Com-
mittee on Human Rights as a special mechanism for co-ordinating the contributions of the
main branches of the public administration to the preparation of all reports under all hu-
man rights treaties ratified by the government. Representatives of the public administra-
tions meet periodically to study and examine available information, new laws and court
decisions and to prepare draft reports, which in turn must be approved by the Interministe-
rial Committee before submission to the treaty bodies.

In order to improve the adequacy of information it receives on the legal and de facto imple-
mentation of conventions and recommendations, the ILO Committee of Experts on the
Application of Conventions and Recommendations has developed a methodology for
seeking information from non-governmental sources, in addition to government informa-
tion. In its report forms for ratified conventions, the Committee of Experts includes a series
of questions which, among other things, seek to elicit observations from employers’ and
workers’ organizations. This procedure and the above-mentioned examples may stimulate
reporting officers to seek similar contributions from entities outside the government when
preparing human rights reports.
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(f) The drafting process

Once the necessary information for a given report is assembled, the reporting officer (or
team) will begin the actual writing of the report. As was pointed out earlier, itisimportant to
follow a common approach to the substance of the report. In this regard, the guidelines on
the form and contents of reports should be followed closely to facilitate the production of a
consistent document. The various Committees have adopted such guidelines both to pro-
vide guidance to States in the preparation of reports and to assist the treaty bodies in super-
vising the implementation of international instruments at the national level.

Guidelines for reporting under the various specific instruments are discussed in detail in
Part Two of the Manual. However, some elements common to the drafting process under
any of the instruments should be mentioned.

In general, the guidelines suggest preparing reports in two parts. The first part should pro-
vide general background information on the reporting State, i.e. a comprehensive picture
of the circumstances that determine the implementation of international instruments. The
new consolidated guidelines for the initial part of the reports of States Parties (see the note
at the end of Part One of the Manual) aim to provide each Committee with a “country pro-
file” of the reporting State.

The second part of a report should contain specific information on the legal and de facto
situation in the reporting State with regard to the rights contained in any of the interna-
tional instruments. Since the key consideration of the treaty-monitoring bodies is the level
of the actual individual enjoyment of human rights within the local society, it will not be suf-
ficient only to quote the existing laws. Although laws and statutes are a necessary first in-
gredient for reports, they do not suffice for a proper assessment of the human rights
situation in a country.

Members of treaty bodies come from various geographical regions and from different
forms of civilization and legal systems. They look at legal texts and administrative rules and
regulations from their own backgrounds and perspectives, and may have limited knowl-
edge of local conditions in the reporting State. Laws and statutes must be accompanied by
appropriate narrative analysis regarding their actual application and, whenever possible,
by judicial decisions and court cases. Statistical data should be used extensively to enhance
the comprehensiveness and clarity of reports. Statistics are an excellent means to assess
progress made over time towards the achievement of specific goals set for the enjoyment
of human rights. To the same end, reports should also contain information on the pro-
grammes and projects established to promote these goals, on the structures to monitor
progress and compliance, and on means of redressing unsatisfactory situations. The infor-
mation should be assembled and presented on an article-by-article basis.
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In their consideration of reports, the treaty bodies look for details and not just for generali-
ties. Although too much detail can also cause difficulties for the treaty bodies due to lack of
time for a report to be considered, the opposite extreme — too little detail — is a more com-
mon problem encountered by the treaty bodies. Reporting officers should pay careful at-
tention to the guidelines and to other recommendations adopted by the Committees when
they start writing their reports. They should also undertake a comparative study of reports
the Committees have received from other countries. This will help to broaden one’s own
perspective, and to get a better sense of how to balance the various elements - legal and
statutory references, description of their practical application, court cases, programme
and policy initiatives, factors and difficulties encountered in the implementation, statistical
information — that determine the quality of a report.

During the drafting stage, the individual components of the report should be discussed as
widely as possible among the relevant government agencies, and especially among the ad-
ministrators in charge of individual sectors, to ensure the completeness and correctness of
the final report. The complete draft should be circulated among government officials,
non-governmental agencies, popular and representative groups, and other resource per-
sons, for their comments. Although such a process can be time consuming, it will contrib-
ute to the better awareness among the general public regarding the government’s
reporting obligations and its international accountability on human rights matters. The fi-
nal product submitted to the expert body should prove satisfactory to all parties concerned:
to the citizens of the reporting State, to the government that is fulfilling a treaty obligation,
to the team that prepared it, and to the expert body that considers it in a constructive dia-
logue with representatives of the reporting State.
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NATIONAL REPORTS:
THEIR SUBMISSION TO EXPERT BODIES
AND FOLLOW-UP

By Fausto Pocar, Cecil Bernard and Petter Wille

As Professor Alston points out in his chapter on the purpose of reporting, the preparation
of areport in itself fulfils important functions for the State that drafts it since its preparation
enables the authorities of the reporting State to engage in a thorough review of the legisla-
tive situation and practical realities regarding protection of the rights enshrined in the inter-
national instrument under review.

The core of the reporting procedure, at least from the perspective of the international su-
pervision of the implementation of human rights, consists of the consideration of the re-
port by the competent Committee. The Committees are entrusted with supervisory
activities that allow them to evaluate the information contained in reports in the light of the
experience acquired by each Committee in the examination of a large and continuously
growing number of reports. Based on this experience, the supervisory bodies can establish
whether and to what extent the situation in the reporting State actually meets the interna-
tionally required standards of protection and what measures are needed at the national
level in order to improve the situation and to bring it into line with international standards.

(a) Forms of presentation and adequate representation

The specific procedures for the presentation of a report vary according to the international
instrument concerned. They are dealt with in Part Two of the Manual. In general, however,
it has to be noted that the supervisory activities exercised by the Committees can be fruitful
only if two conditions are met: (1) a report must contain exhaustive information on a coun-
try’s human rights situation under a specific instrument and (2) any gaps in the information
provided in a report must be effectively filled during the consideration of the report.

As far as the first condition is concerned, one needs to distinguish between initial reports
and subsequent periodic reports submitted to the Committees. The initial report serves the
purpose of establishing a first contact between the reporting State and the individual Com-
mittee. It prepares the groundwork for the consideration of any future report submitted by
the same country. When considering an initial report, the Committees proceed to a first
general review of the measures taken by the State in the implementation of the interna-
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tional obligations assumed with ratification. During this review, the Committees identify
the major areas of concern that require improvement, and upon which the State Party
must focus its attention. If the consideration of the report is to fulfil its purpose, the initial
report must contain sufficient information about the legal framework within which the im-
plementation of the international instrument takes place, about the status of the instrument
in the domestic legal order, about the measures taken in law and in practice regarding the
enjoyment of each protected right, and about any factors and difficulties that affect the im-
plementation of the international instrument under review.

Subsequent reports — whose periodicity depends on specific treaty provisions or on deci-
sions taken by the various supervisory bodies — serve the purpose of reviewing in much
greater detail the measures adopted by the reporting State in the implementation of its in-
ternational obligations. Periodic reports need to pay particular attention to those areas
identified by the supervisory Committees as giving rise to special concern during consid-
eration of the initial report. The consideration of periodic reports should provide the Com-
mittees with the opportunity to appreciate the progress made since the submission of the
previous report, be it in general or as a result of the State’s cooperation with the Commit-
tee. Periodic reports should therefore not only update the information provided in previous
reports, but they should also specifically address the issues that were raised by members of
the Committees, but that were not fully answered by the reporting State’s representatives.
This highlights the importance of collecting information and documentation properly, as
will be discussed in detail in the chapter by Ms Wiseberg, below. All reports should also take
into account any General Comments or recommendations adopted by the Committees re-
garding any of the provisions of the international instrument in question.

Regarding the second condition necessary to engage in a fruitful dialogue, its quality also
depends on the effective elimination of any gaps and the discussion of any doubts during
the consideration of the report with the competent Committee. Indeed, it is a matter of cur-
rent practice — not opposed by the States Parties to the various instruments — that the su-
pervisory bodies hold an oral examination of any report in the presence and with the active
participation of representatives of the reporting State. The amount of time allocated to the
consideration of each State Party report varies from treaty body to treaty body, and de-
pends on a variety of factors, such as the total length of session determined by the treaty, or
by financial constraints.

Although the time factor plays an important role in ensuring a thorough examination of a
report, the effectiveness of the supervision clearly depends also on the quality of the dele-
gation sent by the State Party to introduce a report before a Committee. The representa-
tives should be in a position not merely to make general and political statements, but they
should also be able to update the report to cover the time period between its submission
and its consideration. The representatives should be competent to discuss in detail the is-
sues raised by a Committee on any matter dealt with in the international instrument under
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review. It is therefore desirable to send a sufficiently high-level delegation. At the same
time, the size of the delegation should be adequate to cover all aspects of a particular instru-
ment, and it should include persons that have taken part actively in the preparation of the
report. The members of the delegation should have sufficient experience to engage in a
constructive dialogue with a Committee on the issues and questions that arise from the im-
plementation of any given instrument in the specific national context.

(b) Consideration of reports by international human rights bodies

As was stated above, the consideration of reports takes place in public meetings of a Com-
mittee in the form of a discussion between the representatives of a reporting State and the
members of a Committee. The specifics of length and format depend on treaty provisions,
on procedural rules and on decisions taken by the Committees. They are dealt with in Part
Two of this Manual.

In general, it is usual practice that the consideration of a report starts with an introductory
statement by the State’s representatives in order to update the report or to make any other
additional comment. Subsequently, the examination of a report takes place in the form of
guestions Committee members put to the representatives, who provide answers and clari-
fications. The practice of several different supervisory bodies has been to communicate to
a State Party, in writing, the major issues upon which the discussion will concentrate, a few
days before the consideration of the report,. This procedure enables the delegation to
gather the necessary information and to make the discussion more fruitful and effective.

In order fully to appreciate the nature of the discussion, it must be stressed that the mem-
bers of the Committees are independent experts who serve on the Committees in their
personal capacities. Their ability to raise any issue or to ask any question is limited only by
the international instrument under whose authority they carry out their task. In particular,
experts are not required to confine their review only to information provided or statements
made by the State Party in the report or during its consideration. The members of the
Committees may bring into the discussion any issue as long as it falls within the scope of the
international instrument under review. Members can therefore use any information avail-
able to them, whether it comes from official national or international sources, or from un-
official sources such as the press or non-governmental organizations.

Depending on the procedures of each supervisory body, representatives answer questions
either immmediately, or at the end of the consideration of reports. Only exceptionally, when
a delegation does not have the necessary information at its disposal, an answer may be de-
ferred to a later stage and may be provided subsequently in writing. However, such a proce-
dure has so far not been the usual practice of any Committee.
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The consideration of a report is concluded by general remarks, by specific comments by
Committee members and by a written comment or concluding observations of the Com-
mittee as a whole.

(c) The essence of dialogue

The purpose of considering a report in a public discussion is to establish a constructive dia-
logue between the reporting State and the supervisory Committee in order to make the
Committee’s experience available to the State and to enable it to take advantage of this ex-
perience in carrying out the implementation of its international obligations.

At this point, one must stress that the Committees are neither courts nor quasi-judicial bod-
ies. The nature of their activity may be of a different quality with regard to the competence
of some treaty bodies to receive and to examine individual complaints or communications.
However, it has never been claimed that the treaty bodies may perform judicial or quasi-
judicial functions in the consideration of States Parties’ reports. The Committees, as a re-
sult of the dialogue, do not issue a judgement regarding the degree of implementation of
the provisions contained in the relevant instrument in the reporting State.

The purpose of the dialogue is rather to assist the reporting State in the implementation of
its treaty obligations. The dialogue should clarify the scope and the meaning of the treaty
obligations and should highlight those aspects that may have been neglected by the
authorities of the reporting State. It is in this spirit that the members of the Committees
raise issues of concern to them, ask their questions, and formulate their comments accord-
ingly at the end of the consideration of a report. And it is in the same spirit that the written
comments of the Committee as a whole are formulated at the conclusion of the considera-
tion of a report.

In essence, the same purpose guides some of the Committees in the elaboration of General
Comments. Such General Comments do not refer specifically or individually to the consid-
eration of any one report, but they deal with specific issues or individual articles of an inter-
national instrument. The General Comments reflect the experience acquired on such a
point by a Committee in its consideration of reports, and are intended on the one hand to
serve as guidelines for States Parties in the preparation of a report, and on the other hand
to serve as a reference in setting uniform standards of implementation of the rights en-
shrined in international instruments in a multitude of national contexts.

Finally, it should be mentioned that the supervisory bodies themselves may report on their
activities to various other United Nations bodies. Here, their comprehensive reports serve
as the basis for discussion, and for other purposes.
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(d) Necessary follow-up actions

After a Committee completes its examination of a report, the representatives who ap-
peared before the Committee will duly report the outcome of the dialogue to their govern-
ment, and adequate follow-up activities will have to be undertaken.

(i) Submitting supplementary information

The meetings of the Committee are recorded in summary records, documenting the dia-
logue between a Committee and the representatives of a reporting State. These summary
records are issued during or shortly after a session of a Committee and are subject to cor-
rection. It is desirable that a government review the responses provided by its representa-
tives during the dialogue with a Committee to ensure their accuracy. Otherwise inaccurate
statements may be on record and the government of the reporting State might subse-
quently be embarrassed.

The government of a reporting State needs to analyse carefully all requests made by a
Committee that further information be provided. The analysis should determine how
many questions remain unanswered and what kind of information is required.

Depending on the suggestions made by Committee members and the perception of the
situation in the reporting State, follow-up information may be provided in various formats
to a Committee. In effect, should a report be totally inadequate, a whole new report may be
suggested. Where such a suggestion is made by a supervisory body this may be an indica-
tion that the State Party needs assistance in the preparation of its reports. If that is the case
a request for such assistance can be made to the United Nations Centre for Human Rights
in Geneva.

A Committee may request a State to submit formally a supplementary report subsequent to
the consideration of a report. This may be the case when the dialogue with the representa-
tives of the State Party could not clarify satisfactorily questions asked or concerns raised by
members of the Committee with regard to major issues, whose urgent nature require that
they be addressed as quickly as possible. In such situations a Committee usually also indi-
cates the time frame for submitting the supplementary report.

A reporting State may also provide further information to a Committee in some other, less
formal, way. This may be the case in particular when a specific piece of information was
not available to the representatives in the course of the dialogue, or when the reporting
State wishes to clarify certain points which, in the course of consideration of the report,
were not fully elaborated.
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In general, the analysis of the dialogue will show that Committee members wish to obtain
detailed and specific information on certain matters in the next periodic report when it is
due. The request for such information is usually an indication that a Committee perceives a
matter as giving rise to concern, or as a potential area of concern upon which a govern-
ment needs to focus its attention. In this regard, a reporting State should endeavour to re-
view carefully its previous report and the summary records of the meeting with a
Committee before preparing the subsequent report. It goes without saying that the State
Party would be expected to address the issues which gave rise to the concern and to take
such steps to correct the situation as may be reasonable in the circumstances.

To the extent that supplementary information needs to be prepared, it is advisable to retain
the same team of officials who prepared the submitted report, by reason of their familiarity
with its content.

(i) Changes required in law, policy and practice

Since it is only exceptionally that the Committees receive written answers to the questions
asked during the dialogue, or that they request a supplementary report to be submitted, the
main thrust of the national review of the dialogue should focus on the legal and policy
changes that appear to be required as a result of the comments made by Committee mem-
bers. In fact, some of the comments made by a Committee may well point to the need for
legislative changes so that specific laws may be brought into conformity with a State’s obli-
gations under an international instrument. Similarly, changes in administrative regulations
may be called for. A government may need to introduce changes in policy and practice
which a Committee found not in full compliance with the standards set by an international
instrument. Since the dialogue established with a Committee is to benefit the citizens of the
reporting State in their enjoyment of human rights, a government, in good faith, should
see it as an obligation to act upon the issues raised by the supervisory bodies.

(iii) Necessary publicity

All those who participated in the preparation of a report should be informed in detail by the
government about the report’s presentation to a Committee. In particular, the legislature,
the various government bodies affected by a particular instrument, and groups and private
individuals outside the government who may have been involved in the preparatory phase
of a report should be informed of the outcome of the dialogue so that the necessary initia-
tives can be taken to respond to the concerns of a Committee within their various spheres
of responsibility.

Since the implementation of an international human rights instrument concerns each and
every individual under a State’s jurisdiction, the public at large should also be informed of a
State Party’s cooperation with a Committee, and of the outcome of this cooperation.
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The dissemination of both the report submitted to a Committee and the summary records
documenting its consideration represents an important aspect of the follow-up at the na-
tional level. Governments may hold press conferences, and they may in general encourage
the mass media to report on the State’s dialogue with a Committee. Reports and summary
records can be made available at libraries, and they can be forwarded to interested bodies
outside the government for dissemination and discussion among the public at large. The
reports and summary records issued by the United Nations are public documents, and ac-
cess to them should be encouraged. The Chairpersons of the treaty bodies recommended
in 1988 that the United Nations Information Centres in each country be directed to distrib-
ute copies of the reports, along with details of a Committee’s consideration of it, whenever
a report of that State Party is considered.

(e) The role of non-governmental organizations

NGOs play a crucial role in the promotion and protection of human rights. Their potential
contribution to the preparation of reports has already been discussed in the chapter above;
in the next chapter, Ms Wiseberg will discuss NGOs as important sources of information in
the preparation of reports. However, NGOs may also make a substantial contribution re-
garding the submission and consideration of reports and in the necessary follow-up stage at
the national level.

Some Committees formally invite non-governmental organizations in consultative status
with the Economic and Social Council to submit information, documentation and written
statements on issues of relevance to the Committees’ work: namely the Committee on
Economic, Social and Cultural Rights, the Committee against Torture and the Committee
on the Rights of the Child, in accordance with their rules of procedure. However, as will be
pointed out in Part Two of the Manual, all the Committees informally solicit the submission
of relevant information from NGOs, and members of the Committees regularly obtain in-
formation on an informal basis from a variety of sources, including non-governmental
ones. Information provided by NGOs has been a valuable asset in the work of the Commit-
tees. It also underlines the important functions of NGOs in ensuring the enjoyment of hu-
man rights for individuals.

It is desirable that NGOs also be briefed in detail by the authorities of the reporting State on
the results of the dialogue. In addition, NGOs are very well placed for disseminating infor-
mation on the reporting process among their members and for encouraging public debate.
NGOs can take up issues that are of particular importance to them, and appraise the public
of specific comments made by a Committee on matters regarding a State’s compliance (or
non-compliance) with international treaty obligations. Where a government may be slow
in implementing recommended changes in its law, policy and practice, NGOs such as law
associations can be of service to the public in influencing such changes.
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HUMAN RIGHTS INFORMATION
AND DOCUMENTATION

By Laurie S. Wiseberg

1. The Role of Information and Documentation

The pivotal importance of information and documentation in the field of human rights is
undisputed. Accurate, timely and comprehensive information is a pre-condition for the ac-
complishment of relevant work in this area. Of course, good information about the status
of human rights, and obstacles to their full realization or protection is not enough to pro-
duce change towards more rights concerning social orders; political will and education are
other key factors. Nonetheless, without accurate information, little progress can be
achieved.

The treaty-body reporting system is premised on this belief: that States Parties can improve
their capacity to protect and promote the rights of all individuals and groups under their ju-
risdiction, and especially the rights of those most vulnerable to abuse, by a frank and open
dialogue with human rights experts; and that such a dialogue must be grounded in a serious
and detailed examination of the status of human rights in their country, the national
mechanisms for protection and redress, and the obstacles that must be overcome to pro-
duce positive change.

Over the past decade, there have been enormous advances in our capacity to gather, man-
age and disseminate information as a result of the technological revolution in communica-
tions. Relatively low-priced computers can now handle and store vast quantities of
information; word-processing software has greatly facilitated the preparation and editing
of reports; the speed at which this information can be manipulated has increased dramati-
cally; large number of individuals can share both data and programmes if their computers
are connected together in a Local Area Network (LAN); scanners can transform printed in-
formation (books, drawings, photographs, microfiche) into electronic data; such informa-
tion can now be stored and duplicated on CD-ROMs (compact disks) allowing thousands of
users to read the data with low-cost CD-ROM drives; the optical disk, a further develop-
ment on the CD-ROM, enables millions of pages of text to be shared; numerous database
programmes allow us to organize and reorganize information in accordance with accord-
ing to specific needs; and high-speed modems permit us to exchange information with
computers in other offices, cities or countries.
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This process has been dramatically expanded by the “Internet” — an electronic highway
that connects computers all over the world and thus permits rapid exchange of information
regardless of geographical location. In addition, new protocols and programmes for for-
matting, searching and downloading (i.e., copying) information across the Internet — like
FTP (File Transfer Protocol), Gopher (a programme which permits one computer to query
another by a series of menus or choices) and the World Wide Web (WWW - a protocol
which permits the use of graphics and colour as well as text).

Moreover, new human rights documentation centres and networks have been established
in all corners of the world by governments, intergovernmental organizations (IGOs), uni-
versities, and non-governmental organizations (NGOs). Simultaneously, governments,
IGOs and NGOs have become more sophisticated in human rights fact-finding or monitor-
ing. They have also begun to develop indicators and benchmarks by which progress in re-
alization of human rights can be measured.

The obligations that States Parties assume when they adhere to international human rights
treaties is to provide information on the “legislative, administrative, judicial or other meas-
ures adopted to give effect to the rights enshrined in the treaty under consideration” and, as
the case may be, on the “factors or difficulties” affecting implementation. The quality of re-
ports and dialogues between experts and state representatives heavily depends on the qual-
ity of information States provide, which makes the process of collecting and analysing the
appropriate information and documentation an essential part of the reporting process.

The developments noted above, if appropriately exploited by governments, should greatly
facilitate their reporting obligations under the United Nations human rights instruments.

2. Why Devote Resources to Information Gathering
and Analysis?

From the outset, it is important to recognize that the gathering and analysis of information
is not a cost-free process. Resources, both human and material, must be devoted to the ac-
tivity. Any State Party which takes its reporting obligations seriously must be prepared to
assign personnel to this task, give them adequate time and the equipment necessary to
compile the data needed, and send a clear message to government agencies, administra-
tive bodies, and others who may have necessary information, that the preparation of these
reports is a priority concern of the government.

Given the multiplicity of governmental concerns, the paucity of resources which confronts
many developing countries, and the urgency of what are perceived as “the real issues” — to
feed, clothe, shelter and educate a country’s citizenry or to develop an economic base for
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sustainable development — it is legitimate to ask why scarce resources should be devoted to
this task. There are at least four compelling reasons.

First, in becoming a State Party to an international human rights instrument, a country as-
sumes reporting obligations. It thus has an international responsibility to gather the infor-
mation required by the treaty-body and to organize it according to the guidelines provided.

Second, a report submitted to a treaty-monitoring body, which is the State’s own descrip-
tion of its conformity to fundamental standards of individual dignity and worth, is submitted
to the glare of publicity and the force of international public opinion. Only a carefully pre-
pared report, based on solid, reliable and detailed information will stand up to such domes-
tic and international scrutiny. A good report can go a long way in demonstrating a State’s
commitment to international human rights principles, even if its performance falls short of
ideals.

Third, the same information that is sought by independent expert bodies in the reporting
process is essential for informed and effective national policy-making. The reporting pro-
cess should not be viewed as a burdensome obligation to be grudgingly met, but as an op-
portunity for gathering the kind of information critical to the realization of domestic human
rights objectives. Information is power; lack of information is powerlessness. No matter
how many other demands there are on scarce resources, some significant amount of those
resources should be devoted to the collection and analysis of information on the extent to
which there is, or is not, domestic compliance with international human rights standards.

Finally, the reports submitted to international treaty monitoring bodies can, if well pre-
pared and widely circulated, serve the ancillary function of educating government officials
and administrators on the one hand, and the general public on the other, about human
rights. They can stimulate debate and critical discussion about how to move forward in pro-
tecting and promoting human rights. Along with sound information and the political will to
effect change, human rights education is the single most critical factor for developing a hu-
man rights culture; and a human rights culture is the strongest bulwark we have against hu-
man rights violations. Helping people to know their rights is to help them to better protect
their human rights. Such follow-up activity is also a growing concern of the monitoring
bodies.
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3. Practical Aspects of Collection and Analysis
of Human Rights Information

The very moment a country ratifies or accedes to an international human rights treaty, the
process of a systematic information gathering and analysis should begin. The review of ex-
isting legislation and practice countries usually undertake before becoming party to an in-
ternational human rights instrument will already be a first step in the future preparation of
the initial report. Good reports are not something that can be haphazardly put together a
day, a week, or even a month before a report is due. Rarely will the information needed be
available if careful preparatory thought and work has not gone into establishing a process
for collecting, organizing, and analysing the data. A few simple guidelines can direct and fa-
cilitate that process.

(a) Clearly Understanding the Task

The person or team responsible for preparing a report should have a clear understanding
of what this entails, and what constitutes a good report. Therefore, they should be given
the time and training needed to become totally familiar with reporting cycles, guidelines,
and expert-government exchanges (the constructive dialogue). Studying this Manual is a
good starting point. Examining the reports of other governments, reading the summary
records of the dialogues between experts and government representatives, and reviewing
the General Comments of the relevant Committee is an important next step. Only on this
basis can they begin to collect and/or instruct others to collect and analyse the information
that will go into their own report.

The UN Centre for Human Rights is currently building electronic databases which will in-
clude, inter alia, reporting guidelines for all of the treaty bodies, States Parties’ reports, the
summary records of discussions with States Parties, comments of the Committees, and the
General Comments of the Committees on specific articles of the Conventions. A database
on the Convention on the Rights of the Child is already under construction and the others
will rapidly follow. Since this documentation is all information that is already in the public
domain, these databases are being mounted on a World Wide Web site and will be univer-
sally accessible. Governments should, therefore, ensure that those entrusted with prepar-
ing their reports have access to this resource.

(b) Thinking through the Information Gathering Process

In their consideration of reports, the treaty bodies seek detail, not just generalities; they
want information not merely about the laws on the books, but about administrative policies
and practices; and they are interested in an honest assessment of difficulties confronting a
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State Party in implementing international standards under diverse local conditions. They
want information not only on what steps have been taken, but also what steps have not
been taken (and why) to implement the rights.

Thus, once the responsibilities for the preparation of a report are clearly assigned, the per-
son in charge must think through who will have what relevant information and in what
form. One fact cannot be stressed too strongly: information does not just flow. It has to
be actively solicited and collected. It is therefore crucial to think clearly about how to
formulate specific questions to solicit the required information and to whom to address the
questions. It has to be made clear in what form one wants the responses: raw data? di-
gested and analysed information? descriptive information? statistical information? data
that is disaggregated according to gender, age, minorities, income? A realistic time frame
must be drawn up that allows adequate time for people to respond to information requests,
and for the data received to be analysed.

Equally important, when contacting government departments or others for information,
the context of the information gathering should be made clear to them. Those from whom
information will be solicited will probably have little or no understanding of United Nations
human rights reporting obligations. They will not understand why it is important to provide
the data requested; why they should devote scarce resources (time and staff) to what may
seem to them an academic or irrelevant exercise. The person or persons charged with the
information collection must, therefore, ensure that sufficient background information on
the process accompanies requests for information. Some basic training or education about
the UN human rights reporting system would be ideal; but, if that is not possible, the mate-
rials sent out should underline the importance of reporting process and the priority it
should be accorded.

(c) Sources of Information

I. Government Agencies and Administrative Bodies

The submission of reports under any of the international human rights treaties is a respon-
sibility incumbent upon the government. Reports are States Parties’ reports. Therefore,
the bulk of the information needed for the preparation of reports will most likely come
from government agencies and administrative bodies. The general guidelines issued by the
various treaty bodies and discussed under the individual instruments in the second part of
this Manual specify the information sought by the various treaty bodies.

Undoubtedly, different government agencies and administrative bodies (e.g., the courts,
the police, the department of correction or prisons, the department of labour, school
boards, an office on the status of women, the census bureau, etc.) may all have important



50 PART ONE

information for reporting on one or another human rights treaty. If a country is federally or-
ganized, with jurisdiction divided between the national and provincial/state governments
(as with Canada, Ethiopia, or India), it may be necessary to develop a system of information
gathering in which contributions are requested from both levels of government. In other
cases, particularly in small countries, a government may wish to involve local government
agencies.

ii. Resources of Non-Governmental Organizations, the Media,
and Scholarly Communities

In preparing a report, there are reasons for going beyond government sources to informa-
tion produced by the academic or scholastic community, the media, and by NGOs or citi-
zens’ groups.

First, government sources offer a government viewpoint. Even though the report pre-
sented to the treaty monitoring body is a government’s assessment of its own perform-
ance, in preparing that assessment it is useful to know how those outside government view
its performance. Scholars may have undertaken research and published findings of direct
relevance to the government’s human rights reports, and with a different perspective from
that of the government. Media reports, especially reports from the independent press, is
another important source, since the media is frequently the first to flag human rights prob-
lems and spotlight cases of importance.

Secondly, there are very likely to be areas where NGOs - including women'’s, labour, peas-
ant, indigenous, refugee, children’s, lawyers’, journalists’, teachers’, or even business or-
ganizations, as well as human rights groups — have information that is not available to
governmental bodies. Such citizens’ groups may be gathering information about human
rights abuses, or about problems or achievements in their own areas of concern. Mr.
Langis Sirois, from the Canadian Human Rights Directorate, an agency with responsibility
for preparing Canada’s human rights reports, wrote in response to a question about the
value of NGO information: “As you know, | have been involved in the preparation of these
reports for a number of years. | can recall numerous occasions when | contacted non-
governmental organizations to obtain information on their own activities for inclusion in
the reports. These were ad hoc consultations. | always found that they were very useful.”

In a number of countries, governments have begun to involve NGOs to a greater or lesser
extent in the report preparation process. Such involvement may range from informal con-
tacts, to a formal process of soliciting information, to actually having NGOs review and cri-
tique draft reports. In the latter instance, the logic is that a government may prefer criticism
to be voiced within the domestic arena rather than in the international one. The point,
however, is that it is advantageous for the government to know how its citizens evaluate its
compliance with international human rights standards.
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The person or persons in charge of preparing the government’s reports should exploit to
the full these sources of information. The reporting officer’s assessment of the situation
may differ from that of NGOs, scholars or the media, and he/she may wish to discount
some, or even all, of the analyses. However, he/she should not be ignorant of what the
non-governmental information is or pre-judge its value.

The case of Canada may be instructive in that, on four separate occasions, the government
formally asked NGOs to contribute to the process of preparing treaty-body reports. In
three of the cases — on the preparation of Canada’s third report on the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW), the fourth report on
the International Covenant on Civil and Political Rights (CCPR), and the third report on the
International Covenant on Economic, Social and Cultural Rights (CESCR) — formal letters
were sent to NGOs: to 42 national women’s organizations regarding CEDAW and to over
200 NGOs regarding CCPR and CESCR.

While there was some variation in the three letters sent to NGOs, each mailing included a
copy of the relevant Convention, Canada’s previous report under that Convention, a
specification of the articles to be covered, the relevant time period for the report in ques-
tion, and contact names and numbers should the NGO want further information. Moreo-
ver (as in the 1995 letter to NGOs concerning the CESCR), NGOs were told:

All comments will be taken into consideration in the preparation
of the... report, and will also be relayed to the federal depart-
ments and agencies which are responsible for the subject matter
covered. While your specific input may not be reflected in the of-
ficial text, we will forward to the Committee..., under separate
cover, the complete texts of all submissions received from non-
governmental organizations. Also, any organization may for-
ward its comments directly to the Committee... [with the address
provided].

The government also invited NGOs to bring to its attention any other organizations which
might be interested in submitting comments, or to share this letter with them. The idea was
to get the widest possible input from the NGO community.

Lest governments fear that such invitations to NGOs will bring a flood of information and
documentation that they may be ill-equipped to handle, it should be noted that there were
only three NGO responses for the CEDAW report, four for the CCPR, and 10 for the
CSECR. NGOs, like government officials, need to be convinced that there is value in ex-
pending time and effort to provide input to the process.



52 PART ONE

In the fourth case, which concerned the preparation of Canada’s initial report on the Con-
vention on the Rights of the Child (CRC), the Children’s Bureau, which was responsible for
the preparation of the report along with the Department of Justice, organized consulta-
tions with the Canadian Coalition for the Rights of Children, an umbrella group of more
than 45 NGOs with domestic and international perspectives on children’s issues; and it
also held consultations with national Aboriginal organizations. As reported in Canada’s
May 1994 report to CRC, the input from the NGOs and Aboriginal groups was incorpo-
rated “to the extent possible” in those sections of the report which dealt with “Factors, Dif-
ficulties and Progress” and “Priorities and Goals”; and, in addition, the submissions of the
Aboriginal and non-governmental organizations were distributed to more than 40 federal
government departments and agencies, for their consideration in future policy formula-
tion.

Since the Canadian government’s concern is for still greater NGO involvement in the pro-
cess, human rights reporting officers are currently exploring how they might use the Inter-
net to solicit information from a wider audience. Thus, in the coming months, the
Canadian Human Rights Directorate will be experimenting with mounting information
about the reporting process on a World Wide Web site or a conference as a means of at-
tracting NGO participation in report preparation.

iii. Libraries, Documentation Centres, and On-Line Sources of Information

In developing countries, which are also — almost by definition — information-poor coun-
tries, a government can greatly expand its information base by utilizing information col-
lected by others. Universities almost always have better libraries than government
ministries. A number of NGOs have established documentation centres or databases on
human rights, or collect information relevant to human rights work. Frequently, they are
better placed to collect information, particularly as it pertains to inadequacies in the protec-
tion of human rights, than are government ministries.

The government should build on these efforts, not try to duplicate or undermine them.
One good practical point of departure for a person charged with reporting to international
treaty bodies would be to compile an inventory of organizations and individuals that are
likely to have relevant material. Such a listing should be as precise as possible about what
type of information can be accessed, where, and under what conditions. The value of pre-
paring such a directory is that it provides institutional memory and continuity; if personnel
changes, as it invariably does, the new people responsible do not have to reinvent the
wheel.

There is also an enormous amount of information currently available “on-line” on the
Internet, some of which may be relevant to governments in the preparation of their re-
ports. Admittedly, governments in the North are only beginning to tap into this informa-
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tion for human rights reporting, and governments in the South, with less sophisticated
equipment and fewer trained personnel, may take longer to exploit them. Yet there is no
doubt that governments, international organizations and NGOs will all need to review their
information-gathering strategies in light of recent developments in communications. The
following quotation, from a 1995 research proposal on “International Human Rights and
the Internet...”, suggests the magnitude of the changes occurring.

The capacity to mobilize information and develop global net-
works has expanded dramatically in recent years with the advent
of new communications and information technologies. Comput-
ers and faxes were the first wave in these developments, but the
recent explosion of the Internet, and in particular the World
Wide Web, promises a qualitatively new stage. While there has
been a good deal of hype surrounding the Internet, it is indeed
an information and communications revolution. Like radio and
TV, the Internet is an entirely new form of communication. Most
contemporary political theory assumes that information is
costly to acquire, difficult to retrieve, and expensive to distrib-
ute. The Internet explodes all three assumptions.

Several factors have contributed to the increased usability and usefulness of the Internet.
The firstis the development of the World Wide Web (WWW), a communication language or
protocol which is capable of displaying graphics and pictures in full detail and colour (and
increasingly, with multi-media features including audio and moving images). Even more im-
portantly, the WWW is capable of presenting hypertext, or hyperlinked information. To
the user, hypertext documents provide an endless web of linked information that can be fol-
lowed in countless directions with a simple “point-and-click”. Hyperlink capacity means
that you can readily move between documents regardless of where they are located —
whether that is a computer in a nearby city, or acomputer on the other side of the world.

The second factor contributing to the usability and usefulness of the Internet, directly re-
lated to the first, is the development of HyperText Markup Language (HTML). HTML is a
simple coding language used to both prepare documentation for WWW presentation, and
also to create the hypertext which links information together. Thus, the WWW in general,
and a Website in particular, is actually a collection of HTML documents. Evidence that
HTML is relatively easy to learn and that it is being embraced by millions of individuals is
given by Matthew Gray, of the Massachusetts Institute of Technology (MIT), who notes that
the number of WWW sites has increased from 130 in June 1993 to over 230,000 in June
1996. While the rate of the Web’s growth has been slowing, it “continues to be exponen-
tial”: for the second half of 1993, the Web had a doubling period of under three months;
today the doubling is still under six months! In effect, HTML has made it possible for indi-
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viduals, organizations, government bodies, commercial entities — indeed, anyone who
wishes to do so — to publish their information and documentation.

A third factor that has enhanced the usability and effectiveness of the Web’s massive body
of information has been the development of WWW browsers, programs which display the
contents of a WWW page. Browsers, such as Netscape, Mosaic and Internet Explorer, are
capable of displaying both text and images, and some can even play sound and video. A
browser serves as the gateway to the WWW, and it is also (in some cases) the means for ob-
taining a printed version of a page that is viewed on-line. Overall, since their first limited
network use in March 1991 and their commercial licensing in 1994, WWW browsers in-
creasingly simplify the task of “surfing” or “browsing” the WWW. Supported by a good
WWW browser, minimal computer literacy is required to access information on-line.

Finally, in terms of making the Web’s massive information collections more manageable, a
fourth factor has enhanced the usability and usefulness of the Internet. The development of
“search engines” — programs which routinely index a collection of Web pages — have pro-
vided Web users with the ability to tailor their search for information. Search engines on
the WWW are used as Web-wide indexes (or catalogues) of every existing Website, and they
are also used as limited, local indexing of any particular site or collection of Web pages.

Overall, it is important to note that the progress of the Internet, in terms of its usability and
effectiveness, is showing no signs of slowing. For instance, new Internet directions include
Java and Shockwave, sophisticated programs for presentation of information on the
WWW which enable professional designers to imbue the WWW with elements of interac-
tivity and media. In fact, even television on the Internet has now arrived.

To help individuals and organizations navigate through this vast sea of information —
some of it highly valuable, a lot of it unreliable or irrelevant — a number of human rights or-
ganizations have begun to develop directories of on-line human rights information sources.
In 1995, Human Rights Internet (HRI), an international NGO in consultative status with
ECOSOC, published a resource entitled “Selected Online Human Rights Information
Sources.” This has now been vastly expanded and is being maintained on-line on HRI’s
Home Page ttp://www.hri.ca>. The American Association for the Advancement of Sci-
ence (AAAS) has developed a similar resource ttp://www.aaas.org/spp/shr/shr.htm as
has Project Diane, a cooperative Web Site of several North American universities
ttp:www.elsinore.cis.yale.edu/dianaweb/diane.htm which have focused their energies on
mounting UN human rights documents on the Web.

Moreover, the Office of the United Nations High Commissioner for Refugees (UNHCR),
the International Labour Office (ILO) and the UN Library in Geneva all developed CD-
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ROMs with important bibliographic and full-text human rights information,2 and these, as
well as other UN agencies — the Department of Humanitarian Affairs (DHA), UNICEF,
WHO, UNESCO, the UNDP amongst them — have mounted gophers or World Wide Web
sites on the Internet. The Office of the High Commissioner for Human Rights WWW site
became operational on 10 December 1996. Any of these sites can be accessed through
the UN’s Home Page on the Internet ttp://www.un.org.

Atthe end of 1992, the United Nations began putting its official documentation on an opti-
cal disk and making this available not only to UN offices, but also to government missions
to the UN. Hopefully, this too will eventually be accessible on the Internet.

This suggests that training human rights reporting officers in how to effectively use such
tools will become increasingly important and an essential investment for governments, in-
tergovernmental organizations and NGOs. With a relatively low-cost investment in appro-
priate equipment and training, governments can go a long way towards closing the
information gap that currently exists between North and South, as well as facilitating the
reporting process.

4. Creating an Information Management System

The reporting officer who is seeking information for the purpose of human rights report-
ing, or is instructing others to collect specific information over time, should always keep in
mind that he or she is the expert in the human rights reporting requirements. Therefore, it
is his or her responsibility to seek out all the sources, ask the right questions and give pre-
cise instructions for useful and complete information to be assembled. Paper (or electronic
data) in itself is not information. To be useful, data needs to be collected purposefully, sys-
tematically organized and seriously analysed. For example, if the data provided by a gov-
ernment agency — whether about education, health care, job opportunities, or conditions
in prisons — is not disaggregated by gender, the human rights officer should go back to the
source and insist on disaggregated data or the reasons why this is not possible. In their ini-
tial request for information, they should make it clear that all human rights reporting must

2. The UNHCR’s CD-ROM, called “REFWORLD?, is a collection of databases developed by the UNHCR Centre for
Documentation on Refugees (CDR) which contains authoritative information on refugees including current country
reports, legal and policy-related documents and literature references. The ILO’s CD-ROM, called “ILOLEX”, is a
computerized version of the International Labour Code in full text concerning human rights, employment policy,
working conditions, industrial relations, occupational safety and health, and social security. The UN Library in
Geneva, in cooperation with the UN Centre for Human Rights, has published “Human Rights on CD-ROM”, which is
a bibliographic database for United Nations Documents and Publications from 1980-the present. It also contains the
full text of 95 human rights treaties.
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infused with a concern for women’s human rights and, therefore, that the data should be
broken down by gender.

International human rights treaties cover a wide range of rights and detailed reporting re-
quires information from a multiplicity of sources. If this information is to be of value to gov-
ernments, concerted effort must be made to collect relevant documentation and to
organize it systematically, in such a manner that it is readily retrievable when needed. The
steady accumulation of specific information over time will facilitate reporting obligations,
and make it less necessary for reporting officers to scurry frantically to find what exists,
where it exists, and how to get it.

Therefore, it may be useful for the office charged with human rights reporting to develop a
small documentation centre which would contain, at the very least, copies of all relevant
treaties (most likely the United Nations Centre for Human Rights’ Compilation of Interna-
tional Instruments), guidelines and other communications issued by the various treaty
bodies, reports submitted by other countries to the treaty bodies which could broaden the
understanding of and perspective on human rights reporting, the annual reports of the
various treaty bodies to the General Assembly of the United Nations and, of course, all past
reports of one’s own government under all relevant treaties, including reports submitted to
regional treaty bodies, the ILO, etc.

If resources are available, it may be useful to expand this small collection to include a
number of academic document collections or key studies bearing on the interpretation of
human rights treaties and on various aspects of international human rights law, a few major
international human rights journals or annual reports, important domestic legislation on
human rights, key reports of both national and international material on regional systems
of human rights promotion and protection. The bibliography annexed to this Manual
might provide some suggestions in this regard.

The officers charged with reporting might also open vertical files on issues to be covered in
forthcoming reports. As items cross their desks or come to their attention, they can sort the
material into appropriate files.

Even if this collection initially involves only a bookshelf or two and a filing drawer in some-
one’s office, there is a value in cataloguing the small collection. Unless this is done, the ten-
dency exists for people, intentionally or otherwise, to walk off with important documents
that are subsequently lost, or for the collection to disappear as personnel changes. If at all
possible, such cataloguing should be done in a computer database, since this maximizes in-
formation retrieval as the collection grows.

For similar reasons, it would be valuable to electronically store past reports to the various
treaty bodies in a full-text database or, at the very least, to maintain them in one computer
“directory” as word-processed documents. To the official reports, one might add notes
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about the dialogue with the experts, the questions they asked, the additional information
they requested, their General Comments. In this way, the government begins to build an
easily accessible record of their reporting process.

As reporting officers begin to use the new communications technologies described above,
accessing the Internet or CD-ROMs for important information, they might want to main-
tain electronic files of downloaded data that will be of use to them, or to others who take up
their responsibilities after they move on to other jobs. Data in electronic form needs to be
organized and maintained with the same care and attention as information on paper. In
this way, scarce resources can be maximized and, as time goes on, the reporting process
can become easier, building as it will from a base of experience.

5. Conclusion

Organizing information well will also facilitate the sharing of that information. For exam-
ple, if different government departments are linked together on a LAN, everyone on that
Local Area Network can access the human rights directory or database, without the need
to photocopy multiple copies of relevant documents each time a new report is due. Alter-
natively, if government departments have electronic mail (E-mail) facilities, documents can
be sent directly to department computer stations in a matter of seconds; and should offi-
cials want paper copies of some of the material, they can print them in their own offices.
Another alternative, for still wider dissemination, is to post this information on a confer-
ence or gopher or World Wide Web site on the Internet. It is, perhaps, important to note
that one can establish private, as well as public conferences; that is, a site on the Internet
that can only be accessed by people with the appropriate password. With other security
features, such as encryption and firewalls, highly confidential information can be shared
while ensuring that only those who have a right to the information can read it.

In a similar manner, governments might want to consider distributing copies of their re-
ports under the various international human rights conventions on the World Wide Web or
through a variety of electronic networks that can be accessed by different sectors of their
population.3 In some countries, for example, special educational electronic networks have
been established — such as Schoolnet in Canada - to link up schools and school children na-

3. While people at universities usually have direct and free access to the Internet, others (including NGOs) usually need to
go through an information provider; these may be non-profit providers, such as APC (the Association of Progressive
Communicators), which charge only a modest fee for such access, or commercial providers, which charge
considerably more. The APC network (which is called Web in Canada; IGC in the USA; Greenet in Europe; Sangonet
in South Africa; Alternex in Brazil; etc.) has numerous human rights conferences and is now mounting WWW sites as
well.
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tionwide. Such networks make it possible to widely disseminate information, such as a
State Party’s report to a treaty body, with very little cost on the part of the government.
Since one of the obligations of States’ parties is to disseminate the reports they prepare for
the treaty bodies with their own citizens, this may be one cost-effective way for doing so, at
least for that part of the citizenry that has access to computers and computer networks.

Regardless, however, of the level of technology available to different States Parties, ap-
proaching the question of reporting under the international human rights instruments
needs a systematic approach. That means giving serious thought to the gathering, organiz-
ing, analysis and dissemination of human rights information, and making available re-
sources to effectively carry out the necessary work. While that is only one step on the long
road to improving the human rights situation, itis a prerequisite for any meaningful change
in a pro-human rights direction.
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ANNEX
CONSOLIDATED GUIDELINES FOR THE INITIAL
PART OF THE REPORTS OF STATES PARTIES

The supervisory bodies established under the human rights treaties dealt with in this Man-
ual all have adopted general guidelines on the form and contents of the reports that States
Parties are required to submit. Some of the treaty bodies have adopted separate guidelines
for the preparation of initial and of second and subsequent periodic reports. In general, the
various guidelines recommend that reports be prepared in two parts. The initial, or gen-
eral, part should provide the supervisory body with basic information about the reporting
State and the framework within which certain rights are protected, including constitu-
tional, legal, administrative and judicial aspects. The second part should provide informa-
tion with regard to the substantive articles of the instrument under consideration. The
chapters dealing with the six major instruments in Part Two of the Manual use as their point
of reference the individual guidelines adopted by each Committee as they applied in May
1990.

It was mentioned earlier that various efforts are under way to address problems related to
the coexistence of reporting obligations for States that are parties to several international
human rights treaties. One such effort is the consolidation and harmonization of the guide-
lines with respect to the initial part of States Parties’ reports. (See General Assembly reso-
lution 43/115, and document A/44/668.)

The Chairpersons of the treaty bodies held a second meeting in October 1988 to consider
issues regarding the functioning of the reporting procedures, as well as questions regarding
the rationalization and co-ordination of these procedures. One of the matters the Chair-
persons identified as requiring urgent action was the possible consolidation of the initial
parts of the respective guidelines of the various treaty bodies. (See document A/44/98.)

Subsequently, the treaty bodies individually discussed and amended draft-consolidated
guidelines for the initial part of the reports of States Parties and by February 1990, all the
treaty bodies had commented on the proposal and submitted suggestions. The third meet-
ing of persons chairing the human rights treaty bodies, held in Geneva in October 1990,
recommended that the “consolidated guidelines for the initial part of State Party reports
under the various treaties, as drawn up in consultation with all the treaty bodies, should be
added to the relevant guidelines as soon as possible”. (Document A/45/636, Para. 65.)

The adoption of the consolidated guidelines for the initial part of the reports of States Par-
ties expected to alleviate the reporting burdens of states that are parties to more than one
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international human rights instrument. They allow a state party to fulfil its reporting obliga-
tions with regard to the initial, or general, part of the reports required under the interna-
tional human rights treaties by submitting the same core document to the various treaty
bodies. As a consequence, the consolidated guidelines replace the current initial, or gen-
eral, parts of the guidelines adopted by the treaty bodies.

Although the final text of the consolidated guidelines for the initial part of the reports of
States Parties has not yet been formally added to the guidelines of each individual treaty
body at the time of the preparation of this Manual, it appears appropriate to inform report-
ing officers of the impending change in reporting procedures regarding the initial part of
reports under the six instruments dealt with in Part Two. The reporting requirements with
respect to the second part of reports, i.e. information requested under the substantive pro-
visions of the individual conventions, are not affected by the consolidation of the guide-
lines and the future submission to the treaty bodies of a core document, or “country
profile”, by reporting States.

Text of the consolidated guidelines for the initial part of
the reports of States Parties

Land and people

1. This section should contain information about the main ethnic and
demographic characteristics of the country and its population, as well
as such socio-economic and cultural indicators as per capita income,
gross national product, rate of inflation, external debt, rate of unem-
ployment, literacy rate and religion. It should also include informa-
tion on the population by mother tongue, life expectancy, infant
mortality, maternal mortality, fertility rate, percentage of population
under 15 and over 65, percentage of population in rural and in urban
areas and percentage of households headed by women. As far as possi-
ble, States should make efforts to provide all data disaggregated by
sex.

General political structure
2. This section should describe briefly the political history and frame-
work, the type of government and the organization of the executive,

legislative and judicial organs.

General legal framework within which human rights are protected
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This section should contain information on:

(a)

(b)

Which judicial, administrative or other competent authorities
have jurisdiction affecting human rights;

What remedies are available to an individual who claims that any
of his rights have been violated; and what systems of compensa-
tion and rehabilitation exists for victims;

Whether any of the rights referred to in the various human rights
instruments are protected either in the constitution or by a sepa-
rate bill of rights and, if so, what provisions are made in the con-
stitution or bill of rights for derogations and in what
circumstances;

How human rights instruments are made part of the national le-
gal system;

Whether the provisions of the various human rights instruments
can be invoked before, or directly enforced by, the courts, other
tribunals or administrative authorities or whether they must be
transformed into internal laws or administrative regulations in
order to be enforced by the authorities concerned;

Whether there exists any institution or national machinery with
responsibility for overseeing the implementation of human
rights.

Information and publicity

4.

This section should indicate whether any special efforts have been
made to promote awareness among the public and the relevant
authorities of the rights contained in the various human rights instru-
ments. The topics to be addressed should include the manner and ex-
tent to which the texts of the various human rights instruments have
been disseminated; whether such texts have been translated into the
local language or languages, what government agencies have respon-
sibility for preparing reports and whether they normally receive infor-
mation or other input from external sources, and whether the
contents of the reports are the subject of public debate.
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THE INTERNATIONAL COVENANT ON
ECONOMIC, SOCIAL AND CULTURAL RIGHTS

By Philip Alston

The International Covenant on Economic, Social and Cultural Rights (hereinafter, the
“Covenant”) was adopted by the General Assembly of the United Nations pursuant to
Resolution 2200A (XXI) of 16 December 1966. It entered into force on 3 January 1976,
in accordance with Article 27. As of 30 September 1996 the Covenant had been ratified,
or acceded to, by 135 States.

A. THE REPORTING PROCESS

(a) The Covenant and its reporting requirements

The Covenant is the twin sibling of the International Covenant on Civil and Political Rights.
Each of the Covenants elaborates upon some of the rights contained in the Universal Dec-
laration of Human Rights and there is some overlap in content between the two. Most im-
portantly, however, the preamble to the Covenant recognizes that the human rights ideal
can only be achieved “if conditions are created whereby everyone may enjoy his economic,
social and cultural rights, as well as his civil and political rights”. (The preamble to the Cove-
nant on Civil and Political Rights expresses the identical sentiment but reverses the order in
which the two sets of rights are listed). Thus, this Covenant cannot be viewed in isolation
from the other and both the means and the objectives laid down in the Covenant on Civil
and Political Rights should be borne in mind in reporting on the Covenant on Economic,
Social and Cultural Rights.

Under Article 2(1) of the Covenant, each State Party “undertakes to take steps... with a
view to achieving progressively the full realization of the rights recognized...”. The obliga-
tion is made subject to the availability of resources, but the scope of that qualification is lim-
ited (as discussed below, in connection with Article 2). Moreover, Article 2(2) of the
Covenant, which requires States to guarantee that the relevant rights will be exercised
without discrimination, is not subject to resource constraints. In other words, if the re-
sources are available to enable any degree of enjoyment of a given right, then it must be un-
der circumstances that do not discriminate. Similarly, Article 3 which provides for
affirmative measures to ensure the equal rights of men and women, is not made subject to
the availability of resources.
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Before considering the nature of the reporting obligation it is appropriate to note that the
body which monitors compliance with States Parties’ obligations under the Covenantis the
Committee on Economic, Social and Cultural Rights (hereinafter referred to as “the Com-
mittee”). It does so under the aegis of the Economic and Social Council which is the body
formally entrusted with that responsibility under the Covenant. Before the Committee be-
gan its work in 1987, the Council was assisted in its task by the Sessional Working Group
of Governmental Experts (hereinafter referred to as “the Sessional Working Group”).

The principal obligation of States Parties to the Covenant is to implement its provisions at
the national level. The obligation to report to an international body, which is the focus of
this Manual, is essentially a means of promoting the implementation of that obligation. Ar-
ticle 16(1) states, in the following terms, the obligation to report.

Text of Article 16(1)

The States Parties to the present Covenant undertake to submit in confor-
mity with this part of the Covenant reports on the measures which they
have adopted and the progress made in achieving the observance of the
rights recognized herein.

The nature of the reports to be submitted is further elaborated upon in Article 17(2) which
provides that “[rleports may indicate factors and difficulties affecting the degree of fulfil-
ment of obligations under the present Covenant”. Taken together, these provisions make it
clear that States Parties’ reports are required to deal not only with the progress made but
also with cases where appropriate progress has not been made. The Committee has made
this clear on a number of occasions, and particularly when States’ reports have sought to
portray only the positive developments in the countries concerned. Such reports are not
considered to satisfy the requirements of the Covenant.

In 1976, shortly after the Covenant came into force, the Economic and Social Council in-
stituted a three-phase reporting cycle according to which States Parties were required to
report, initially at three-yearly intervals, on different clusters of rights (Articles 6-9, 10-12
and 13-15). This system meant that a complete initial reporting cycle took nine years. The
cycle for subsequent, or periodic, reports took only six years to complete but meant that a
State Party was required to submit a report under the Covenant every two years. This pro-
gramme of reporting was considered by the Committee to be unduly burdensome upon
States and to reflect an excessively compartmentalized approach to the rights recognized
in the Covenant.



Human rights reporting under six major international human rights instruments 67

A new reporting cycle was thus introduced (Economic and Social Council resolution
1988/4) as a result of which States Parties are now requested to submit an initial report,
dealing with the entire Covenant, within two years of the Covenant’s entry into force for
the State concerned. Every five years thereafter a single, comprehensive, periodic report is
required. From 1988 to 1994 the Committee indicated that, in order to facilitate a smooth
transition to the new system, it would continue to consider reports drawn up on the old ba-
sis which dealt with only three of the rights recognized in the Covenant. As of 1 January
1995, however, the Committee has indicated that only comprehensive reports should
henceforth be submitted.

These arrangements are without prejudice to the Committee’s ability to request a State
Party to submit additional information to supplement that already provided in a report by
the State concerned.

(b) Guidelines for reporting under the Covenant

General guidelines dealing with both the form and contents of reports were established
shortly after the Covenant’s entry into force in 1976. However, in the light of its experi-
ence and after extensive discussions the Committee adopted new guidelines at its fifth ses-
sion. At its fourteenth session the Committee decided to undertake a further review of
these guidelines in order to ensure that full account is taken of the implications to be drawn
from the programmes adopted by the Beijing, Copenhagen, Cairo and other relevant in-
ternational conferences as well as the consequences of the various General Comments
adopted by the Committee since 1990. This procedure might be expected to lead to a revi-
sion of the guidelines as from 1997 or 1998.

The guidelines are intended to provide guidance to States Parties in the preparation of
their reports. By following them as closely as possible, reporting officers will minimize the
risk that their reports are deemed to be inadequate in scope and insufficient in detail. The
guidelines also provide a uniformly applicable framework within which the Committee can
work and enable it to demonstrate a consistency of approach from one report to another.
Finally, the guidelines are designed to reduce the amount of duplication of information re-
quested by the various treaty bodies.

The Committee’s guidelines do not distinguish between initial and periodic reports. The
same information is requested in relation to each, although it is unnecessary to repeat in a
periodic report information already provided in a previous report and which remains en-
tirely valid. In such a situation a reference to the relevant paragraph(s) of the earlier report
would suffice.
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The guidelines are divided into two parts. The first, or general, part requests a country pro-
file dealing with matters such as information about the land and its people, the general po-
litical structure, the economic, social and cultural characteristics of the country and the
general legal framework within which human rights are protected. This part of the guide-
lines is now common to the reporting guidelines prepared for all of the United Nations hu-
man rights treaty bodies and should be reproduced in the core country document which is
made available to each of the relevant treaty bodies. (For the text of the Consolidates
Guidelines for the initial part of the reports of States Parties, see: Annex to Part One of the
Manual). Part One of the guidelines is as follows.

Text of Part One of the Reporting Guidelines regarding the form and
contents of reports to be submitted by States Parties under Articles 16 and 17
of the International Covenant on Economic, Social and Cultural Rights

GENERAL PART OF THE REPORT

1. Country profile

(a) Land and people

This section should contain information on the main geographic, eth-
nic, linguistic, demographic and religious characteristics of the coun-
try and its population.

(b) General political structure

This section should briefly describe the political history and frame-
work, the type of government and the organization of the executive,
legislative and judicial organs.

(c) Economic, social and cultural characteristics

This section should include information on such indicators as gross
national product (GNP), per capita income, functional distribution of
income (i.e., relation of labour/capital income proportion in the public
and private sectors of economy), rate of inflation, balances of trade
and payment, external debt, rate of unemployment and literacy rate.

(d) General legal framework within which human rights
are protected
This section should include information on:

— Which judicial, administrative or other competent authorities have
jurisdiction affecting human rights;
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— What remedies are available to an individual who claims that any of
his/her rights have been violated; and what systems of compensa-
tion exist for victims;

— Whether any of the rights referred to in the various conventions are
protected either in the Constitution or by separate legislation and,
if so, whether provisions exist in the Constitution or such specific
legislation for derogations and under what circumstances;

— Whether the provisions of the various international human rights
instruments can be invoked before, and directly enforced by, the
course, other tribunals or administrative authorities or whether
they have to be transformed into internal laws or administrative
regulations in order to be enforced by the authorities concerned.

2. Information and publicity concerning the Covenant on Economic,
Social and Cultural Rights and the country’s reports to the Committee

(@ Inwhat manner and to what extent has the text of the Covenant been
disseminated? Has it been translated into local languages and how
have copies of such translations been distributed? Is assistance from
the United Nations required in this regard (if so, please specify)?

(b)  What government agencies prepared the report? Were inputs sought
or received from any sources other than from the Government?

(c) How widely available is the report at the domestic level? Has its con-
tent been the subject of public debate?

3. Legal status and specific implementation of the Covenant on Economic,
Social and Cultural Rights

(In so far as not fully dealt with under section 1 (d) above.)

(@ In what manner has the right to self-determination been imple-
mented?

(b)  What is the status of the Covenant in domestic law? Are any of the
rights contained in the Covenant directly applicable by courts and
other authorities? Give details of such application.

(c)  Which of the rights stipulated in the Covenant are recognized in the
Constitution or other legislation? Attach the texts of such provisions
and give details of their application by courts and other authorities.
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(d)  Which of the rights are specifically subject to non-discrimination pro-
visions in national law? Attach the text of such provisions.

(e) Has the ratification of the Covenant given rise to any modification of
the relevant domestic law?

(f) Towhat extent and in what manner are non-nationals not guaranteed
the rights recognized in the Covenant? What justification is there for
any difference?

4. The role of international cooperation in the implementation the Covenant
on Economic Social and Cultural Rights

If your State participates in development cooperation, is any effort made to
ensure that it is used, on a priority basis, to promote the realization of eco-
nomic, social and cultural rights?

Part Two of the Guidelines then deals, on an article-by-article basis, with each of the sub-
stantive rights recognized in Articles 6 to 15 of the Covenant. (For the text of the guide-
lines, see under the relevant articles in section (c) below: “Reporting on the substantive
provisions”). There are four matters to which the Committee has attached particular im-
portance in relation to reporting on these articles. The first is that matters which have been
adequately dealt with under arrangements for reporting to other United Nations agencies
or other human rights treaty bodies need not necessarily be treated again in extenso in re-
ports required under the Covenant. Detailed cross-referencing to the relevant reports and,
if appropriate, comments on the outcome of consideration of that report may be sufficient.
This is designed to reduce the burden of having to report on virtually identical issues to a
number of different bodies and accords with the provision of Article 17(3) of the Covenant.

Text of Article 17(3)

Where relevant information has previously been furnished to the United
Nations or to any specialized agency by any State Party to the present Cove-
nant, it will not be necessary to reproduce that information, but a precise
reference to the information so furnished will suffice.

By the same token, this arrangement does not in any way preclude a matter on which a re-
port has been submitted to another appropriate body from being taken up and examined in
detail by the Committee. Various elements — such as the passage of time, the availability of
new information, a perceived difference in approach between the relevant provision of the
Covenant and that of another instrument, or a particular interest in an issue by the Com-
mittee — might lead the Committee to undertake such an examination.
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The second matter to which the Committee has attached particular importance is the need
to report not only on relevant factors but also on any difficulties encountered in securing re-
alization of the rights recognized in the Covenant. The guidelines emphasize that this re-
quires a detailed description not only of the legal and administrative situation but also of the
de facto situation. Negative developments, frustrated aspirations and other difficulties
should be reported upon, in addition to information on positive developments. Indeed, the
Committee has tended to look much more favourably upon reports which are frank and
recognize shortcomings in performance or achievement than on reports which identify
only items of ‘good news’.

The third matter is the provision of appropriate statistics, wherever available. If they are
not available the Committee should also be informed of that fact. The Committee has
noted that such information should be presented in context so as to provide an indication
of both the progress already achieved as well as of the goals which have yet to be achieved.

The fourth matter concerns the identification of appropriate benchmarks in relation to
specific rights. The purpose of such benchmarks, to be set by each State Party in relation to
rights such as the rights to work, health, housing, food and education, is to provide a basis
upon which the progress made in each country can be assessed both by the people of the
country concerned and by the Committee.

In order to promote a better understanding of the various provisions of the Covenant, the
Committee has developed two approaches, of which reporting officers, in particular,
should be aware. The first is the adoption, from time to time, of General Comments. The
purposes of these comments, which are in most respects comparable to the purposes
served by those adopted by the Human Rights Committee, are discussed further below.
The second is the general discussion that the Committee seeks to hold at each of its ses-
sions, in which it focuses on a particular right, such as the right to food, or the right to hous-
ing, or some other specific matter. These discussions are reported upon in the
Committee’s reports and are intended to shed light on some of the issues that arise in con-
sidering the requirements associated with specific provisions of the Covenant. They pro-
vide an opportunity for wide-ranging expert inputs to be made into the work of the
Committee and often constitute the starting point for the drafting of a General Comment.
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(c) Reporting on the substantive provisions

ARTICLE 1

Text of Article 1

1. Allpeoples have the right of self-determination. By virtue of that right
they freely determine their political status and freely pursue their eco-
nomic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural
wealth and resources without prejudice to any obligations arising out
of international economic co-operation, based upon the principle of
mutual benefit, and international law. In no case may a people be de-
prived of its own means of subsistence.

3. The States Parties to the present Covenant, including those having re-
sponsibility for the administration of Non-Self-Governing and Trust
Territories, shall promote the realization of the right of self-
determination, and shall respect that right, in conformity with the
provisions of the Charter of the United Nations.

Commentary

This article is identical to Article 1 of the ICCPR. Thus, if a detailed report on itis presented
to the Human Rights Committee by a State Party, reference to that report should be made.
States Parties which have not ratified the ICCPR will need to report on this right and, in
that regard, might take account of the issues identified in General Comment No. 12(21) on
Article 1 of the ICCPR (see Professor Pocar’s chapter in this Manual).

At the same time, however, it should be noted that the right to self-determination, as stated
in this article, encompasses not only political self-determination but also the right to “freely
pursue... economic, social and cultural development”. Similarly, Article 1(2) expressly pro-
hibits the deprivation of a people’s own means of subsistence. These provisions may have
a particular significance in the context of the Covenant and, to the extent that they are not
adequately dealt with in reporting under the other Covenant, should clearly be addressed in
reports under the ICESCR.



Human rights reporting under six major international human rights instruments

73

ARTICLE 2

Text of Article 2

1.

Each State Party to the present Covenant undertakes to take steps, in-
dividually and through international assistance and co-operation, es-
pecially economic and technical, to the maximum of its available
resources, with a view to achieving progressively the full realization of
the rights recognized in the present Covenant by all appropriate
means, including particularly the adoption of legislative measures.

The States Parties to the present Covenant undertake to guarantee
that the rights enunciated in the present Covenant will be exercised
without discrimination of any kind as to race, colour, sex, language,
religion, political or other opinion, national or social origin, property,
birth or other status.

Developing countries, with due regard to human rights and their na-
tional economy, may determine to what extent they would guarantee
the economic rights recognized in the present Covenant to non-
nationals.

Text of General Comment No. 3 (1990)

The nature of States Parties’ obligations (Article 2, Paragraph 1)

1.

Article 2 is of particular importance to a full understanding of the
Covenant and must be seen as being a dynamic relationship with all of
the other provisions of the Covenant. It describes the nature of the
general legal obligations undertaken by States Parties to the Cove-
nant. Those obligations include both what may be termed (following
the work of the International Law Commission) obligations of con-
duct and obligations of result. While great emphasis has sometimes
been placed on the difference between the formulations used in this
provision and that contained in the equivalent Article 2 of the Cove-
nant on Civil and Political Rights, it is not always recognized that
there are also significant similarities. In particular, while the Covenant
provides for progressive realization and acknowledges the constraints
due to the limits of available resources, it also imposes various obliga-
tions which are of immediate effect. Of these, two are of particular im-
portance in understanding the precise nature of States Parties’
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obligations. One of these ... is the “undertaking to guarantee” that
relevant rights “will be exercised without discrimination...”.

The other is the undertaking in Article 2(1) “to take steps”, which in it-
self, is not qualified or limited by other considerations. The full mean-
ing of the phrase can also be gauged by noting some of the different
language versions. In English the undertaking is “to take steps”, in
French it is “to act” (“s’engager a agir”) and in Spanish it is to “adopt
measures” (“a adoptar medidas”). Thus while the full realization of
the relevant rights may be achieved progressively, steps towards that
goal must be taken within a reasonably short time after the Cove-
nant’s entry into force for the States concerned. Such steps should be
deliberate, concrete and targeted as clearly as possible towards meet-
ing the obligations recognized in the Covenant.

The means which should be used in order to satisfy the obligation to
take steps are stated in Article 2(1) to be “all appropriate means, in-
cluding particularly the adoption of legislative measures”. The Com-
mittee recognizes that in many instances legislation is highly desirable
and in some cases may even be indispensable. For example, it may be
difficult to combat discrimination effectively in the absence of a sound
legislative foundation for the necessary measures. In fields such as
health, the protection of children and mothers, and education, as well
as in respect of the matters dealt with in Articles 6 to 9, legislation
may also be an indispensable element for many purposes.

The Committee notes that States Parties have generally been consci-
entious in detailing at least some of the legislative measures that they
have taken in this regard. It wishes to emphasize, however, that the
adoption of legislative measures, as specifically foreseen by the Cove-
nant, is by no means exhaustive of the obligations of States Parties.
Rather, the phrase “by all appropriate means” must be given its full
and natural meaning. While each State Party must decide for itself
which means are the most appropriate under the circumstances with
respect to each of the rights, the “appropriateness” of the means cho-
sen will not always be self-evident. It is therefore desirable that States
Parties’ reports should indicate not only the measures that have been
taken but also the basis on which they are considered to be the most
“appropriate” under the circumstances. However, the ultimate deter-
mination as to whether all appropriate measures have been taken re-
mains for the Committee to make.
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Among the measures which might be considered appropriate, in addi-
tion to legislation, is the provision of judicial remedies with respect to
rights which may, in accordance with the national legal system, be
considered justifiable. The Committee notes, for example, that the
enjoyment of the rights recognized, without discrimination, will
often be appropriately promoted, in part, through the provision of ju-
dicial or other effective remedies. Indeed, those States Parties which
are also parties to the International Covenant on Civil and Political
Rights are already obligated (by virtue of Articles 2(1), 2(3), 3 and 26
of that Covenant) to ensure that any person whose rights or freedoms
(including the right to equality and non-discrimination) recognized in
that Covenant are violated, “shall have an effective remedy” (Arti-
cle 2(3)(a)). In addition, there are a number of other provisions, includ-
ing Articles 3, 7(a)(i), 8, 10(3), 13(2)(a), 13(3), 13(4) and 15(3) which
would seem to be capable of immediate application by judicial and
other organs in many national legal systems. Any suggestion that the
provisions indicated are inherently non-self-executing would seem to
be difficult to sustain.

Where specific policies aimed directly at the realization of the rights
recognized in the Covenant have been adopted in legislative form, the
Committee would wish to be informed, inter alia, as to whether such
laws create any right of action on behalf of individuals or groups who
feel that their rights are not being fully realized. In cases where consti-
tutional recognition has been accorded to specific economic, social
and cultural rights, or where the provisions of the Covenant have been
incorporated directly into national law, the Committee would also
wish to receive specific information as to any instances in which exist-
ing constitutional provisions relating to economic, social and cultural
rights have been weakened or significantly changed.

Other measures which may also be considered “appropriate” for the
purposes of Article 2(1) include, but are not limited to, administrative,
financial, educational and social measures.

The Committee notes that the undertaking “to take steps... by all ap-
propriate means including particularly the adoption of legislative
measures” neither requires nor precludes any particular form of gov-
ernment or economic system being used as the vehicle for the stepsin
guestion, provided only that it is democratic and that all human rights
are thereby respected. Thus, in terms of political and economic sys-
tems the Covenant is neutral and its principles cannot accurately be
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10.

described as being predicated exclusively upon the need for, or the de-
sirability of, a socialist or capitalist system, or a mixed, centrally
planned, or laissez-faire economy, or upon any other particular ap-
proach. In this regard, the Committee reaffirms that the rights recog-
nized in the Covenant are susceptible of realization within the context
of awide variety of economic and political systems, provided only that
the interdependence and indivisibility of the two sets of human rights,
as affirmed inter alia in the preamble to the Covenant, is recognized
and reflected in the system in question. The Committee also notes the
relevance in this regard of other human rights and in particular the
right to development.

The principal obligation of result reflected in Article 2(1) is to take
steps “with a view to achieving progressively the full realization of the
rights recognized” in the Covenant. The term “progressive realiza-
tion” is often used to describe the intent of this phrase. The concept of
progressive realization constitutes a recognition of the fact that full re-
alization of all economic, social and cultural rights will generally not
be able to be achieved in a short period of time. In this sense, the obli-
gation differs significantly from that contained in Article 2 of the
Covenant on Civil and Political Rights which embodies an immediate
obligation to respect and ensure all of the relevant rights. Neverthe-
less, the fact that realization over time, or in other words progres-
sively, is foreseen under the Covenant should not be misinterpreted as
depriving the obligation of all meaningful content. It is on the one
hand a necessary flexibility device, reflecting the realities of the real
world and the difficulties involved for any country in ensuring full re-
alization of economic social and cultural rights. On the other hand,
the phrase must be read in the light of the overall objective, indeed the
raison d’étre of the Covenant which is to establish clear obligations for
States Parties in respect of the full realization of the rights in ques-
tion. It thus imposes an obligation to move as expeditiously and effec-
tively as possible towards that goal. Moreover, any deliberately
retrogressive measures in that regard would require the most careful
consideration and would need to be fully justified by reference to the
totality of the rights provided for in the Covenant and in the context
of the full use of the maximum available resources.

On the basis of the extensive experience gained by the Committee, as
well as by the body that preceded it, over a period of more than a dec-
ade of examining States Parties’ reports, the Committee is of the view
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11.

12.

13.

that a minimum core obligation to ensure the satisfaction of, at the
very least, minimum essential levels of each of the rights is incumbent
upon every State Party. Thus, for example, a State Party in which any
significant number of individuals is deprived of essential foodstuffs,
of essential primary health care, of basic shelter and housing, or of the
most basic forms of education is, prima facie, failing to discharge its
obligations under the Covenant. If the Covenant were to be read in
such a way as not to establish such a minimum core obligation, it
would be largely deprived of its raison d’étre. By the same token, it
must be noted that any assessment as to whether a State has dis-
charged its minimum core obligation must also take account of re-
source constraints applying within the country concerned. Article 2(1)
obligates each State Party to take the necessary steps “to the maxi-
mum of its available resources” in order for a State Party to be able to
attribute its failure to meet even its minimum core obligations to a
lack of available resources, it must demonstrate that every effort has
been made to use all resources that are at its disposition in an effort to
satisfy, as a matter of priority, those minimum obligations.

The Committee wishes to emphasize, however, that even where the
available resources are demonstrably inadequate, the obligation re-
mains for a State Party to strive to ensure the widest possible enjoy-
ment of the relevant rights under the prevailing circumstances.
Moreover, the obligations to monitor the extent of the realization, or
more especially of the non-realization, of economic, social and cul-
tural rights, and to devise strategies and programmes for their promo-
tion, are not in any way eliminated as a result of resource constraints.
The Committee has already dealt with these issues in its General Com-
ment No. 1.

Similarly, the Committee underlines the fact that even in times of se-
vere resources constraints whether caused by a process of adjustment,
of economic recession, or by other factors, the vulnerable members of
society can and indeed must be protected by the adoption of relatively
low-cost targeted programmes. In support of this approach the Com-
mittee takes note of the analysis prepared by UNICEF under the title
of Adjustment With a Human Face: Protecting the Vulnerable and
Promoting Growth, the analysis by the United Nations Development
Programme in its Human Development Report 1990 and the analysis
by the World Bank in the World Development Report 1990.
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14.

A final element of Article 2(1), to which attention must be drawn, is
that the undertaking given by all States Parties is “to take steps, indi-
vidually and through international assistance and cooperation, espe-
cially economic and technical...”. The Committee notes that the
phrase “to the maximum of its available resources” was intended by
the drafters of the Covenant to refer to both the resources existing
within a State and those available from the international community
through international cooperation and assistance. Moreover, the es-
sential role of such cooperation in facilitating the full realization of
the relevant rights is further underlined by the specific provisions con-
tained in Articles 11, 15, 22 and 23. With respect to Article 22, the
Committee has already drawn attention, in General Comment No. 2,
to some of the opportunities and responsibilities that exist in relation
to international cooperation. Article 23 also specifically identifies
“the furnishing of technical assistance” as well as other activities, as
being among the means of “international action for the achievement
of the rights recognized...”.

The Committee wishes to emphasize that in accordance with Articles
55 and 56 of the United Nations Charter, with well-established princi-
ples of international law, and with the provisions of the Covenant it-
self, international cooperation for development and thus for the
realization of economic, social and cultural rights is an obligation of
all States. Itis particularly incumbent upon those States which areina
position to assist others in this regard. The Committee notes in par-
ticular the importance of the Declaration on the Right to Develop-
ment and the need for States Parties to take full account of all of the
principles recognized therein. It emphasized that, in the absence of an
active programme of international assistance and cooperation on the
part of all those States that are in a position to undertake one, the full
realization of economic, social and cultural rights will remain an un-
fulfilled aspiration in many countries. In this respect, the Committee
also recalls the terms of its General Comment No. 2.
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Excerpts* from text of General Comment No. 5 (1994)

Persons with disabilities

.  MEANS OF IMPLEMENTATION

13. The methods to be used by States Parties in seeking to implement
their obligations under the Covenant towards persons with disabilities
are essentially the same as those available in relation to other obliga-
tions (see General Comment No. 1, 1989). They include the need to
ascertain, through regular monitoring, the nature and scope of the
problems existing within the State; the need to adopt appropriately
tailored policies and programmes to respond to the requirements thus
identified; the need to legislate where necessary and to eliminate any
existing discriminatory legislation; and the need to make appropriate
budgetary provisions or, where necessary, seek international coopera-
tion and assistance. In the latter respect, international cooperation in
accordance with Articles 22 and 23 of the Covenant is likely to be a
particularly important element in enabling some developing coun-
tries to fulfil their obligations under the Covenant.

14. In addition, it has been consistently acknowledged by the interna-
tional community that policy-making and programme implementa-
tion in this area should be undertaken on the basis of close
consultation with, and involvement of, representative groups of the
persons concerned. For this reason, the Standard Rules recommend
that everything possible be done to facilitate the establishment of na-
tional coordinating committees, or similar bodies, to serve as a na-
tional focal point on disability matters. In doing so, Governments
should take account of the 1990 Guidelines for the Establishment
and Development of National Coordinating Committees on Disability
or Similar Bodies.

* The remaining parts of the General Comment are included below in relation to each of the specific articles to which they
refer.
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THE OBLIGATION TO ELIMINATE DISCRIMINATION ON THE GROUNDS
OF DISABILITY

15.

16.

17.

18.

Both de jure and de facto discrimination against persons with disabili-
ties have a long history and take various forms. They range from in-
vidious discrimination, such as the denial of educational
opportunities, to more “subtle” forms of discrimination such as segre-
gation and isolation achieved through the imposition of physical and
social barriers. For the purposes of the Covenant, “disability-based
discrimination” may be defined as including any distinction, exclu-
sion, restriction or preference, or denial of reasonable accommoda-
tion based on disability which has the effect of nullifying or impairing
the recognition, enjoyment or exercise of economic, social or cultural
rights. Through neglect, ignorance, prejudice and false assumptions,
as well as through exclusion, distinction or separation, persons with
disabilities have very often been prevented from exercising their eco-
nomic, social or cultural rights on an equal basis with persons without
disabilities. The effects of disability-based discrimination have been
particularly severe in the fields of education, employment, housing,
transport, cultural life, and access to public places and services.

Despite some progress in terms of legislation over the past decade, the
legal situation of persons with disabilities remains precarious. In order
to remedy past and present discrimination, and to deter future dis-
crimination, comprehensive anti-discrimination legislation in relation
to disability would seem to be indispensable in virtually all States Par-
ties. Such legislation should not only provide persons with disabilities
with judicial remedies as far as possible and appropriate, but also pro-
vide for social-policy programmes which enable persons with disabili-
ties to live an integrated, self-determined and independent life.

Anti-discrimination measures should be based on the principle of
equal rights for persons with disabilities and the non-disabled, which,
in the words of the World Programme of Action concerning Disabled
Persons, “implies that the needs of each and every individual are of
equal importance, that these needs must be made the basis for the
planning of societies, and that all resources must be employed in such
away as to ensure, for every individual, equal opportunity for partici-
pation. Disability policies should ensure the access of [persons with
disabilities] to all community services”.
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Because appropriate measures need to be taken to undo existing dis-
crimination and to establish equitable opportunities for persons with
disabilities, such actions should not be considered discriminatory in
the sense of Article 2(2) of the International Covenant on Economic,
Social and Cultural Rights as long as they are based on the principle of
equality and are employed only to the extent necessary to achieve that
objective.

Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

3. The rights of older persons in relation to the International Covenant
on Economic, Social and Cultural Rights

9. The terminology used to describe older persons varies considerably,
even in international documents. It includes: “older persons”, “the
aged”, “the elderly”, “the third age”, “the ageing” and, to denote per-
sons more than 80 years of age, “the fourth age”. The Committee
opted for “older persons” (in French, personnes agées; in Spanish,
personas mayores), the term employed in General Assembly resolu-
tions 47/5 and 48/98. According to the practice in the United Nations
statistical services, these terms cover persons aged 60 and above
(Eurostat, the statistical service of the European Union, considers
“older persons” to mean persons aged 65 or above, since 65 is the
most common age of retirement and the trend is towards later retire-
ment still).

10. The International Covenant on Economic, Social and Cultural Rights
does not contain any explicit reference to the rights of older persons,
although Article 9 dealing with “the right of everyone to social secu-
rity, including social insurance”, implicitly recognizes the right to old-
age benefits. Nevertheless, in view of the fact that the Covenant’s pro-
visions apply fully to all members of society, it is clear that older per-
sons are entitled to enjoy the full range of rights recognized in the
Covenant. This approach is also fully reflected in the Vienna Interna-

* The remaining parts of the General Comment are included below in relation to each of the specific articles to which they
refer.
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11.

12.

13.

14.

tional Plan of Action on Ageing. Moreover, in so far as respect for the
rights of older persons requires special measures to be taken, States
Parties are required by the Covenant to do so to the maximum of their
available resources.

Another important issue is whether discrimination on the basis of age
is prohibited by the Covenant. Neither the Covenant nor the Universal
Declaration of Human Rights refers explicitly to age as one of the pro-
hibited grounds. Rather than being seen as an intentional exclusion,
this omission is probably best explained by the fact that, when these
instruments were adopted, the problem of demographic ageing was
not as evident or as pressing as it is now.

This is not determinative of the matter, however, since the prohibition
of discrimination on the grounds of “other status” could be inter-
preted as applying to age. The Committee notes that while it may not
yet be possible to conclude that discrimination on the grounds of age
is comprehensively prohibited by the Covenant, the range of matters
in relation to which such discrimination can be accepted is very lim-
ited. Moreover, it must be emphasized that the unacceptableness of
discrimination against older persons is underlined in many interna-
tional policy documents and is confirmed in the legislation of the vast
majority of States. In the few areas in which discrimination continues
to be tolerated, such as in relation to mandatory retirement ages or ac-
cess to tertiary education, there is a clear trend towards the elimina-
tion of such barriers. The Committee is of the view that States Parties
should seek to expedite this trend to the greatest extent possible.

Accordingly, the Committee on Economic, Social and Cultural Rights
is of the view that States Parties to the Covenant are obligated to pay
particular attention to promoting and protecting the economic, social
and cultural rights of older persons. The Committee’s own role in this
regard is rendered all the more important by the fact that, unlike the
case of other population groups such as women and children, no com-
prehensive international convention yet exists in relation to the rights
of older persons and no binding supervisory arrangements attach to
the various sets of United Nations principles in this area.

By the end of its thirteenth session, the Committee and, before that,
its predecessor, the Sessional Working Group of Governmental Ex-
perts, had examined 144 initial reports, 70 second periodic reports
and 20 initial and periodic global reports on Articles 1 to 15. This ex-
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15.

amination made it possible to identify many of the problems that may
be encountered in implementing the Covenant in a considerable
number of States Parties that represent all the regions of the world
and have different political, socio-economic and cultural systems. The
reports examined to date have not provided any information in a sys-
tematic way on the situation of older persons with regard to compli-
ance with the Covenant, apart from information, of varying
completeness, on the implementation of Article 9 relating to the right
to social security.

In 1993, the Committee devoted a day of general discussion to this is-
sue in order to plan its future activity in this area. Moreover, it has, at
recent sessions, begun to attach substantially more importance to in-
formation on the rights of older persons and its questioning has elic-
ited some very valuable information in some instances. Nevertheless,
the Committee notes that the great majority of States Parties’ reports
continue to make little reference to this important issue. It therefore
wishes to indicate that, in future, it will insist that the situation of
older persons in relation to each of the rights recognized in the Cove-
nant should be adequately addressed in all reports. The remainder of
this General Comment identifies the specific issues which are relevant
in this regard.

4. General obligations of States Parties

16.

17.

Older persons as a group are as heterogeneous and varied as the rest
of the population and their situation depends on a country’s eco-
nomic and social situation, on demographic, environmental, cultural,
and employment factors and, at the individual level, on the family
situation, the level of education, the urban or rural environment and
the occupation of workers and retirees.

Side by side with older persons who are in good health and whose fi-
nancial situation is acceptable, there are many who do not have ade-
guate means of support, even in developed countries, and who feature
prominently among the most vulnerable, marginal and unprotected
groups. In times of recession and of restructuring of the economy,
older persons are particularly at risk. As the Committee has previ-
ously stressed (General Comment No. 3 (1990), Para. 12), even in
times of severe resource constraints, States Parties have the duty to
protect the vulnerable members of society.
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18. The methods that States Parties use to fulfil the obligations they have
assumed under the Covenant in respect of older persons will be basi-
cally the same as those for the fulfilment of other obligations (see Gen-
eral Comment No. 1 (1989)). They include the need to determine the
nature and scope of problems within a State through regular monitor-
ing, the need to adopt properly designed policies and programmes to
meet requirements, the need to enact legislation when necessary and
to eliminate any discriminatory legislation and the need to ensure the
relevant budget support or, as appropriate, to request international
cooperation. In the latter connection, international cooperation in ac-
cordance with Articles 22 and 23 of the Covenant may be a particu-
larly important way of enabling some developing countries to fulfil
their obligations under the Covenant.

19. In this context, attention may be drawn to Global target No. 1,
adopted by the General Assembly in 1992, which calls for the estab-
lishment of national support infrastructures to promote policies and
programmes on ageing in national and international development
plans and programmes. In this regard, the Committee notes that one
of the United Nations Principles for Older Persons which Govern-
ments were encouraged to incorporate into their national pro-
grammes is that older persons should be able to form movements or
associations of older persons.

Commentary

The provisions of this article are probably the most complex in the entire Covenant. They
are of major importance since they spell out the nature of the general obligation incumbent
upon all States Parties with respect to each and every one of the substantive obligations
recognized in the Covenant.

A number of features of Article 2(1) deserve to be emphasized. The first is the time frame
involved. States Parties are required “to take steps... with a view to achieving progres-
sively...” the various rights. This has sometimes led commentators to suggest that the obli-
gation is entirely open-ended and relates only to some unspecified future aspirations. The
Committee has indicated that this interpretation is entirely unwarranted. Several of the
rights (dealt with below) are of immediate application and the relevant formulations used to
express them indicate that the concept of progressive realization is not applicable in those
cases. Most importantly, however, is the fact that the obligation “to take steps” is itself an
immediate one. In other words, States Parties are required, no matter what their resource
or other constraints might be, to take, immediately, whatever steps they can towards the
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achievement of the relevant objectives. At a minimum, this might involve the drawing up of
a detailed plan of action for the progressive achievement of the right.

The objective laid down in the Covenant is “full realization”, even though it may be
achieved progressively. States Parties are thus required to report on the progress they have
or have not made towards that goal.

One of the key elements distinguishing the ICESCR from its counterpart, the ICCPR, is the
reference in Article 2(1) to resource availability. The obligation to achieve progress towards
full realization applies “to the maximum of... available resources”. While budgetary ques-
tions are unquestionably matters for the State Party itself to determine, reports should nev-
ertheless indicate what constraints exist as a result of the unavailability of resources and
provide details of efforts that have been made to ensure respect for subsistence rights for all
at an absolute minimum. The phrase “its available resources” refers to both the resources
of the State Party itself and to those which are available to it from the international commu-
nity “through international assistance and cooperation”. In this respect it should be re-
called that the Committee has specifically drawn attention, in its General Comment No. 2
(1990), “to the important opportunity provided to States Parties, in accordance with Arti-
cle 22 of the Covenant, to identify in their reports any particular needs they might have for
technical assistance or development co-operation”.

The type of steps that a State Party should take in order to satisfy its obligations under the
Covenant is a matter for the Government to determine in the light of all the relevant cir-
cumstances. The basic obligation is to take steps “by all appropriate means”. These might
include constitutional, legislative, administrative, judicial, economic, social, or educational
measures or a combination thereof. While the article indicates that “the adoption of legisla-
tive measures” should clearly be considered, there is no obligation to legislate except in
cases where existing legislation is contrary to the letter or spirit of the Covenant or where
legislation appears to be an indispensable step in the process of implementation. To date,
the Committee has placed considerable emphasis upon practical measures and has not at-
tached particular importance to legislation, except perhaps in the matter of non-
discrimination. Although the provision of an effective remedy, and of judicial remedies
whenever appropriate, as required by Article 2(3) of the ICCPR, is not explicitly stated to
be necessary under the ICESCR, the Committee has shown a consistent interest in ascer-
taining whether or not any of the rights recognized in the Covenant may be vindicated in
the courts. Such information should thus be provided as appropriate.

Avrticle 2(2), which deals with non-discrimination, is one of the provisions of the Covenant
that is not subject to the regime of progressive realization referred to in Article 2(1). In-
stead, the undertaking in Article 2(2) is to “guarantee” non-discrimination on all of the
grounds listed. Moreover, the grounds specified are not exhaustive since the provision also
prohibits discrimination as to “other status”. While the Committee has not undertaken a
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systematic examination of the different types of discrimination that might be covered by
the phrase “other status” it has attached particular importance to efforts to eliminate dis-
crimination against persons with disabilities and against older persons. In both cases it has
used the terminology and definitions that are widely accepted within the relevant fora of
the United Nations. In two separate General Comments it has indicated that compliance
with the Covenant requires extensive measures to be taken for these purposes and that
States Parties should include in their reports information on the measures taken and the
problems persisting in these areas. It may be noted that General Recommendation No. 18
(Tenth Session, 1991) adopted by the Committee on the Elimination of Discrimination
against Women also deals with “disabled women*.

Inits General Comment No. 5 (1994) dealing with persons with disabilities, the Committee
notes that both the General Assembly and the Commission on Human Rights have called
upon it to monitor the compliance of States Parties with their obligation to ensure the full
enjoyment of the relevant rights by persons with disabilities. It notes, however, that very lit-
tle attention has so far been given to this issue in States’ reports. The Covenant does not
refer explicitly to persons with disabilities but since its provisions apply fully to all members
of society, this group is clearly covered. In addition, the Committee notes that most recent
international human rights instruments do address this group specifically. They include the
Convention on the Rights of the Child (art. 23); the African Charter on Human and Peo-
ples’ Rights (art. 18(4)); and the Additional Protocol to the American Convention on Hu-
man Rights in the Area of Economic, Social and Cultural Rights (art. 18).

By way of definition, the Committee follows the approach adopted in the Standard Rules
on the Equalization of Opportunities for Persons with Disabilities adopted by the General
Assembly in 1993 which extend to all persons “disabled by physical, intellectual or sensory
impairment, medical conditions or mental illness. Such impairments, conditions or ill-
nesses may be permanent or transitory in nature.” The General Comment draws signifi-
cantly upon the consensus reflected in the Standard Rules.

In addition, in so far as special treatment is necessary, States Parties are required to take
appropriate measures, to the maximum extent of their available resources, to enable such
persons to seek to overcome any disadvantages, in terms of the enjoyment of the rights
specified in the Covenant, flowing from their disability. Moreover, the requirement con-
tained in Article 2(2) of the Covenant that the rights “enunciated... will be exercised with-
out discrimination of any kind”” based on certain specified grounds “or other status” clearly
applies to discrimination on the grounds of disability.

The Committee notes that while the means chosen to promote the full realization of the
rights of this group will inevitably differ significantly from one country to another, there is
no country in which a major policy and programme effort is not required. Both developed
and developing countries are thus required to take appropriate measures. This begins with
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an obligation to abstain from taking measures which might have a negative impact on per-
sons with disabilities. It also covers an obligation to take positive action to reduce structural
disadvantages and to give appropriate preferential treatment to people with disabilities.
The Committee notes that this almost invariably means that additional resources will need
to be made available for this purpose and that a wide range of specially tailored measures
will be required. The General Comment also suggests that States Parties are obliged to en-
sure that not only the public sphere but also the private sphere are, within appropriate lim-
its, subject to regulation to ensure the equitable treatment of persons with disabilities.
Privatization of services and facilities thus does not eliminate the obligations of govern-
ments.

In its General Comment No. 6 (1995) dealing with the economic, social and cultural rights
of older persons, the Committee takes note of the extent of the phenomenon of ageing of
the world’s population and details the specific measures to be taken to ensure the rights of
that group.

While the word “discrimination” is not defined in the Covenant, its meaning may be ascer-
tained by reference to the usage developed in the context of other international human
rights treaties. For that purpose, the relevant provisions include Article 2(1) of the ICCPR
(see Human Rights Committee General Comment 18(37), reproduced in the section of
this Manual dealing with Article 26 of the ICCPR), Article 1 of the ICERD and Article 1 of
the CEDAW. In the light of those provisions, “discrimination” for the purposes of the
Covenant may be understood to cover any distinction, exclusion, restriction or preference
which is based on any ground such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status, and which has the pur-
pose or effect of nullifying or impairing the recognition, enjoyment or exercise by all per-
sons, on an equal footing, of all of the rights set forth in the Covenant.

Measures of affirmative action taken with a view to eliminating discrimination do not con-
travene the Covenant. This issue is dealt with in connection with Article 3 below.

While it is for each State Party itself to determine which measures are appropriate in order
to implement this guarantee, the Committee assumes that more than legislation is required
to achieve this objective. Thus States Parties’ reports should indicate not only the constitu-
tional, legislative and administrative measures that have been adopted but also the appro-
priate policy measures that have been undertaken. The Committee has also consistently
requested States Parties to inform it of any problems of discrimination that may still exist
and which may be practised by public authorities, by the community at large, or by private
persons or bodies.

Related articles of other international instruments deal with non-discrimination and equal-
ity before the law. Thus, when assembling information on the issues raised in Articles 2(2)
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and 3 of the Covenant, reporting officers should consider the usefulness of any existing in-
formation on Articles 2(1), 3 and 26 of the ICCPR, Articles 2(1) and 5 of the ICERD, Arti-
cles 2 and 9-16 of the CEDAW, and Articles 2 and 23 among others of the CRC. In this
regard note might be taken of General Recommendation X1V (1993) adopted by the Com-
mittee on the Elimination of Racial Discrimination. Such information might then be cross-
referenced in the report under the Covenant.

Article 2(3) of the Covenant deals with possible limitations upon the rights of non-
nationals. In general, the Covenant does not distinguish between nationals and non-
nationals. This provision is the only exception in that regard and applies only to “develop-
ing countries”, as understood in the context of United Nations activities generally. Those
countries can only apply restrictions to “economic rights” and may not do so in respect of
either social or cultural rights. Moreover, such restrictions can only be imposed with due re-
gard to human rights and must be shown to be indispensable as a result of the condition of
the national economy. The fact that no State Party has yet sought to justify such measures
in accordance with the Covenant may attest to the difficulty of doing so.

ARTICLE 3

Text of Article 3

The States Parties to the present Covenant undertake to ensure the equal
right of men and women to the enjoyment of all economic, social and cul-
tural rights set forth in the present Covenant.

Excerpts* from text of General Comment No. 5 (1994)

Persons with disabilities

19. Persons with disabilities are sometimes treated as genderless human
beings. As a result, the double discrimination suffered by women with
disabilities is often neglected. Despite frequent calls by the interna-
tional community for particular emphasis to be placed upon their
situation, very few efforts have been undertaken during the decade.
The neglect of women with disabilities is mentioned several times in
the report of the Secretary-General on the implementation of the

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.

** The footnotes contained in the full text of the General Comment have been omitted for present purposes.



Human rights reporting under six major international human rights instruments 89

World Programme of Action. The Committee therefore urges States
Parties to address the situation of women with disabilities, with high
priority being given in future to the implementation of economic, so-
cial and cultural rights-related programmes.

Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

20. In accordance with Article 3 of the Covenant[...] the Committee con-
siders that States Parties should pay particular attention to older
women who, because they have spent all or part of their lives caring
for their families without engaging in a remunerated activity entitling
them to an old-age pension, and who are also not entitled to awidow’s
pension, are often in critical situations.

21. To deal with such situations and comply fully with Article 9 of the
Covenant and Paragraph 2 (h) of the Proclamation on Ageing, States
Parties should institute non-contributory old-age benefits or other as-
sistance for all persons, regardless of their sex, who find themselves
without resources on attaining an age specified in national legislation.
Given their greater life expectancy and the fact that it is more often
they who have no contributory pensions, women would be the princi-
pal beneficiaries.

Commentary

This provision emphasizes the special importance attached to the obligation to ensure the
equal right of men and women to the enjoyment of all economic, social and cultural rights.
As with Article 2(2), the obligation to “ensure” this result is immediate and is not subject to
progressive achievement. The provision has been interpreted as requiring measures of
what may be termed a negative as well as a positive nature. While the former are designed
to eliminate instances of discrimination, the latter must be designed to promote the posi-
tive enjoyment of equal rights. Such positive measures may include affirmative action de-
signed to diminish or eliminate conditions which cause or help to perpetuate
discrimination prohibited by the Covenant. As long as such action is needed to correct de
facto discrimination, it may be considered to constitute legitimate differentiation under the
Covenant.

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.
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The positive measures needed in order to give effect to Article 3 require more than the en-
actment of legislation. Thus reports should provide information as to the situation of
women in practice in regard to the enjoyment of all of the rights recognized in the Cove-
nant. In view of the very strong commitment made by the World Conference on Human
Rights in Vienna in 1993, to ensuring the equal status of women and full respect for all of
their human rights, it is of particular importance that States Parties to the Covenant should
provide focused and disaggregated information, including statistical and other data, which
shows not only the de jure but also the de facto status of girls and women within each soci-
ety. This applies in relation to each and every one of the substantive rights contained in the
Covenant.

ARTICLE 4

Text of Article 4

The States Parties to the present Covenant recognize that, in the enjoy-
ment of those rights provided by the State in conformity with the present
Covenant, the State may subject such rights only to such limitations as are
determined by law only in so far as this may be compatible with the nature
of these rights and solely for the purpose of promoting the general welfare
in a democratic society.

Commentary

Although Articles 5 and 8 of the Covenant also deal in part with the circumstances under
which limitations upon the enjoyment of economic, social and cultural rights may be per-
missible, Article 4 is applicable to all of the rights recognized in the Covenant. Unlike the
ICCPR none of the rights are specifically stated to be non-derogable. Nevertheless, the
specific requirements that must be met in order to justify the imposition of limitations in ac-
cordance with Article 4 will be difficult to satisfy in most cases.

Any limitations must, in the first place, be “determined by law” in accordance with the ap-
propriate national procedures and must not be arbitrary or unreasonable or retroactive.
The limitations must also “be compatible with the nature” of these rights. Thus, for exam-
ple, a limitation which purported to prevent access to food by part of the population would
be unlikely to be considered to be compatible with the basic concept of human dignity on
which the Covenant is grounded. Moreover, the limitation must be able to be justified as be-
ing designed to promote “the general welfare in a democratic society” which would not be
the case, for example, if a limitation simply discriminated against one segment of society in
favour of another.
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States Parties should include in their reports full details of any limitations imposed, along
with information on the extent to which the requirements of Article 4 have been satisfied.
The duration of such limitations should always be kept to a minimum and reports should
contain information on that question. To date this provision has rarely, if ever, been in-
voked by a reporting State Party.

ARTICLE 5

Text of Article 5

1. Nothing in the present Covenant may be interpreted as implying for
any State, group or person any right to engage in any activity or to per-
form any act aimed at the destruction of any of the rights or freedoms
recognized herein, or at their limitation to a greater extent than is pro-
vided for in the present Covenant.

2. No restriction upon or derogation from any of the fundamental hu-
man rights recognized or existing in any country in virtue of law, con-
ventions, regulations or custom shall be admitted on the pretext that
the present Covenant does not recognize such rights or that it recog-
nizes them to a lesser extent.

Commentary

This article is identical to Article 5 of the ICCPR. It has the same significance in each of the
Covenants and it is therefore appropriate to refer here to the analysis provided by Profes-
sor Pocar in his chapter on the ICCPR in this Manual with respect to the latter provision.

This article is of a general nature and has a general scope. Paragraph 1 is aimed at prevent-
ing any misinterpretations of any of the articles of the Covenant which might cause the de-
struction or limitation of the rights and freedoms to an extent greater than allowed by the
Covenantitself. Paragraph 2 deals with possible conflicts that may arise between the Cove-
nant and other rules applicable in the State Party, whether such rules have been adopted
directly by the State Party or are the result of other international agreements. The Cove-
nant recognizes the priority of those provisions which provide the greatest amount of pro-
tection.

To the extent that this article contains criteria for the interpretation of the provisions of the
Covenant, it does not require specific and separate implementation at the national level,
except for the fact that the criteria themselves must be valid under domestic law regarding
the application of any rule related to the scope of the Covenant.
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Reporting should indicate how, in general, these criteria for interpretation become appli-
cable in the reporting State. Moreover, reports should refer to these criteria under any arti-
cle whose application may in practice lead to a misinterpretation of the article itself, or to a
conflict with domestic law in the sense indicated above. Again, as in the case of Article 4 of
the Covenant, the provisions of Article 5 have rarely, if ever, been invoked by a reporting
State Party.

ARTICLE 6

Text of Article 6

1. The States Parties to the present Covenant recognize the right to
work, which includes the right of everyone to the opportunity to gain
his living by work which he freely chooses or accepts, and will take ap-
propriate steps to safeguard this right.

2. The steps to be taken by a State Party to the present Covenant to
achieve the full realization of this right shall include technical and vo-
cational guidance and training programmes, policies and techniques
to achieve steady economic, social and cultural development and full
and productive employment under conditions safeguarding funda-
mental political and economic freedoms to the individual.

Text of the guidelines on Article 6 of the Covenant

1. If your State is a party to any of the following conventions:

— International Labour Organization (ILO) Employment Policy Con-
vention, 1964 (No. 122)

— ILO Discrimination (Employment and Occupation) Convention,
1958 (No. 111)

— International Convention on the Elimination of All forms of Racial
Discrimination

— Convention of the Elimination of All Forms of Discrimination
against Women,

and has already submitted reports to the supervisory committee(s)
concerned which are relevant to the provisions of Article 6, you may
wish to refer to the respective parts of those reports rather than repeat
the information here. However, all matters which arise under the pres-
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ent Covenant and are not covered fully in those reports should be
dealt with in the present report.

2. (a

Please supply information on the situation, level and trends of
employment, unemployment and underemployment in your
country, both in the aggregate and as they affect particular cate-
gories of workers such as women, young persons, older workers
and disabled workers. Please compare the respective situation
10 years ago and 5 years ago. Which persons, groups, regions or
areas do you consider particularly vulnerable or disadvantaged
with regard to unemployment?

Please describe the principal policies pursued and measures
taken with a view to ensuring that there is work for all who are
available for and seeking work.

Please indicate what measures have been adopted to ensure that
work is as productive as possible.

Please indicate what measures have been adopted to ensure that
there is freedom of choice of employment and that conditions of
employment do not infringe upon fundamental political and
economic freedoms of the individual.

Please describe the technical and vocational training pro-
grammes that exist in your country, and their effective operation
and their practical availability.

Please state whether particular difficulties have been encoun-
tered in attaining the objectives of full, productive and freely
chosen employment, and indicate how far these difficulties have
been overcome.

Please indicate whether there exist in your country any distinc-
tions, exclusions, restrictions or preferences, be itin law or in ad-
ministrative practices or in practical relationships between
persons or groups of persons, made on the basis of race, colour,
sex, religion, political opinion, nationality or social origin, which
have the effect of nullifying or impairing the recognition, enjoy-
ment or exercise of equality of opportunity or treatment in em-
ployment or occupation. What steps are taken to eliminate such
discrimination?

Please supply information on the actual situation in your coun-
try regarding vocational guidance and training, employment
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and occupation of persons according to their race, colour, sex,
religion, and national origin.

(c) Please indicate the main cases in which a distinction, exclusion
or preference based on any of the above-named conditions is not
considered in your country as discrimination, owing to the inher-
ent requirements of a particular job. Please indicate any difficul-
ties in application, disputes or controversies which have arisenin
relation to such conditions.

4. Please indicate what part of the working population of your country
hold more than one full-time job in order to secure an adequate stan-
dard of living for themselves and their families. Describe this develop-
ment over time.

5. Incase of subsequent reports, give a short review of changes, if any, in
national legislation, court decisions, as well as administrative rules,
procedures and practices during the reporting period affecting the
right to work.

6. Please indicate the role of international assistance in the full realiza-
tion of the right enshrined in Article 6.

Excerpts* from text of General Comment No. 5 (1994)

Persons with disabilities**

20. The field of employment is one in which disability-based discrimina-
tion has been prominent and persistent. In most countries the unem-
ployment rate among persons with disabilities is two to three times
higher than the unemployment rate for persons without disabilities.
Where persons with disabilities are employed, they are mostly en-
gaged in low-paid jobs with little social and legal security and are often
segregated from the mainstream of the labour market. The integra-
tion of persons with disabilities into the regular labour market should
be actively supported by States.

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.

** The footnotes contained in the full text of the General Comment have been omitted for present purposes.
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21.

22.

23.

24.

The “right of everyone to the opportunity to gain his living by work
which he freely chooses or accepts” (art. 6(1)) is not realized where the
only real opportunity open to disabled workers is to work in so-called
“sheltered” facilities under substandard conditions. Arrangements
whereby persons with a certain category of disability are effectively
confined to certain occupations or to the production of certain goods
may violate this right. Similarly, in the light of Principle 13(3) of the
Principles for the Protection of Persons with Mental IlIness and for
the Improvement of Mental Health Care, “therapeutical treatment” in
institutions which amounts to forced labour is also incompatible with
the Covenant. In this regard, the prohibition on forced labour con-
tained in the International Covenant on Civil and Political Rights is
also of potential relevance.

According to the Standard Rules, persons with disabilities, whether in
rural or urban areas, must have equal opportunities for productive
and gainful employment in the labour market. For this to happen itis
particularly important that artificial barriers to integration in general,
and to employment in particular, be removed. As the International La-
bour Organization has noted, it is very often the physical barriers that
society has erected in areas such as transport, housing and the work-
place which are then cited as the reason why persons with disabilities
cannot be employed. For example, as long as workplaces are designed
and built in ways that make them inaccessible to wheelchairs, employ-
ers will be able to “justify” their failure to employ wheelchair users.
Governments should also develop policies which promote and regu-
late flexible and alternative work arrangements that reasonably ac-
commodate the needs of disabled workers.

Similarly, the failure of Governments to ensure that modes of trans-
portation are accessible to persons with disabilities greatly reduces the
chances of such persons finding suitable, integrated jobs, taking ad-
vantage of educational and vocational training, or commuting to fa-
cilities of all types. Indeed, the provision of access to appropriate and,
where necessary, specially tailored forms of transportation is crucial
to the realization by persons with disabilities of virtually all the rights
recognized in the Covenant.

The “technical and vocational guidance and training programmes” re-
quired under Article 6(2) of the Covenant should reflect the needs of
all persons with disabilities, take place in integrated settings, and be
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planned and implemented with the full involvement of representa-
tives of persons with disabilities.

Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

22. Article 6 of the Covenant requires States Parties to take appropriate
steps to safeguard the right of everyone to the opportunity to gain a
living by work which is freely chosen or accepted. In this regard, the
Committee, bearing in mind that older workers who have not reached
retirement age often encounter problems in finding and keeping jobs,
stresses the need for measures to prevent discrimination on grounds
of age in employment and occupation.

Commentary

The right to work is of fundamental importance not only for its own sake but also because it
can be the key to the enjoyment of many other rights for the individual concerned. This ar-
ticle consists of two parts. The first deals with the right to work per se, while the second fo-
cuses on various specific steps by which States Parties can contribute to the full realization
of the right.

The reporting guidelines provide that States Parties to the Covenant that are also Parties to
ILO Conventions No. 122 of 1964 (the Employment Policy Convention) and No. 111 of
1958 (the Discrimination (Employment and Occupation) Convention) need not submit
comprehensive reports on this article to the Committee. In such cases it is sufficient for the
State to refer the Committee to any comments made by the ILO Committee of Experts on
the Application of Conventions and Recommendations (hereinafter referred to as “the ILO
Committee of Experts”) in response to reports which have, or should have, been submitted
to the ILO by the Government.

In the case of a State Party to the Covenant which has not ratified ILO Convention No.
122, information is sought on levels of employment, unemployment and underemploy-
ment. In order to put such information into context, the figures should be disaggregated ac-
cording to categories such as women, young persons, older persons, those with disabilities
and, where applicable, members of minority groups and indigenous peoples; and the per-

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.
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sons, groups, regions or areas which are considered to be particularly vulnerable or disad-
vantaged with respect to employment should be identified.

Information is also sought as to the general strategy that has been adopted in order to im-
prove the employment situation. Since the right to work may be negated in the absence of
freedom to choose or accept work, information is requested as to legislative or other provi-
sions designed to promote such freedom. Similarly, reports should provide detailed infor-
mation on any constraints that have been placed upon the free movement of workers from
one job to another and from one location to another. In this regard, Paragraph 1 empha-
sizes the need for a worker to enjoy freedom to choose or accept a job, and Paragraph 2
emphasizes that Government policies and programmes should operate under conditions
which safeguard fundamental political and economic freedoms to the individual.

Paragraph 2 identifies a number of specific steps which States Parties are required to take
with a view to promoting realization of the right to work. Thus, even where States report
the existence of significant levels of unemployment and underemployment and attribute
these problems to, for example, an intractable economic situation, detailed information is
still required as to the specific steps that have been taken to improve the situation. In pro-
viding details on the steps that have been taken in accordance with the requirements of
Paragraph 2, reporting States should also indicate the extent to which these programmes
and policies have been specifically designed to address the particular problems of groups
subject to any form of discrimination or who are otherwise particularly disadvantaged. In
view of the importance attached by the Committee to measures to eliminate and remedy
any forms of discrimination, especially in relation to women, persons with disabilities, and
older persons, and of the centrality of the rights dealt with in Article 6, these issues should
be accorded particular attention in reporting on Article 6.

ARTICLE 7

Text of Article 7

The States Parties to the present Covenant recognize the right of everyone
to the enjoyment of just and favourable conditions of work which ensure, in
particular:

(@ Remuneration which provides all workers, as a minimum, with:

(i)  Fair wages and equal remuneration for work of equal value with-
out distinction of any kind, in particular women being guaran-
teed conditions of work not inferior to those enjoyed by men,
with equal pay for equal work;
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(d)

(i) A decent living for themselves and their families in accordance
with the provisions of the present Covenant;

Safe and healthy working conditions;

Equal opportunity for everyone to be promoted in his employment to
an appropriate higher level, subject to no considerations other than
those of seniority and competence;

Rest, leisure and reasonable limitation of working hours and periodic
holidays with pay, as well as remuneration for public holidays.

Text of the guidelines on Article 7 of the Covenant

1.

If your State is a party to any of the following ILO Conventions:
— Minimum Wage-fixing Convention, 1970 (No. 131)

— Equal Remuneration Convention, 1951 (No. 100)

— Weekly Rest (Industry) Convention, 1921 (No. 14)

Weekly Rest (Commerce and Offices) Convention, 1957 (No. 106)
Holidays with Pay Convention (Revised), 1970 (No. 132)

Labour Inspection Convention, 1947 (No. 81)

Labour Inspection (Agriculture) Convention, 1969 (No. 129)
Occupational Safety and Health Convention, 1981 (No. 155),

and has already submitted reports to the ILO Committee of Experts
which are relevant to the provisions of Article 7, you may wish to refer
to the respective parts of those reports rather than repeat the informa-
tion here. However, all matters which arise under the present Cove-
nant and are not covered fully in those reports should be dealt with in
the present report.

(@) Please supply information on the principal methods used for fix-
ing wages.

(b) Please indicate whether a system of minimum wages has been es-
tablished, and specify the groups of wage earners to which it ap-
plies, the number of persons covered by each group as well as the
competent authority for determining these groups. Are there
any wage earners remaining outside the protection of the system
of minimum wages in law or in fact?
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(iii)

(iv)

(v)

Do these minimum wages have the force of law and in
which ways are they secured against erosion?

To what extent and by which methods are the needs of
workers and their families as well as economic factors
taken into consideration and reconciled with each other in
determining the level of minimum wages? What standards,
goals and benchmarks are relevant in this respect?

Please describe briefly the machinery set up for fixing,
monitoring and adjusting minimum wages.

Please supply information on the development of average
and minimum wages 10 years ago, 5 years ago and at pres-
ent, set against the respective development of the cost of
living.

Please indicate whether, in practice, the system of mini-
mum wages is supervised effectively.

Please indicate whether there exists in your country any inequal-
ity in remuneration for work of equal value, infringements of the
principle of equal pay for equal work, or conditions of work for
women which are inferior to those enjoyed by men.

(i)

(i)

What steps are taken to eliminate such discrimination?
Please describe the successes and failures of these steps
with regard to the various groups that are discriminated
against.

Please indicate what methodes, if any, have been adopted to
promote an objective appraisal of jobs on the basis of the
work to be performed.

Please indicate the income distribution of employees, both in the
public and private sectors, taking into account both remunera-
tion and non-monetary benefits. If available, give data on the re-
muneration of comparable jobs in the public and private sectors.

3. What legal, administrative or other provisions exist that prescribe
minimum conditions of occupational health and safety? How are
these provisions enforced in practice and in which areas do they not

apply?
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(@) Please indicate which categories of workers, if any, are excluded
from existing schemes by law and what other categories benefit
from such schemes only insufficiently or not at all.

(b) Please provide statistical or other information on how the
number, nature and frequency of occupational accidents (par-
ticularly with fatal results) and diseases have developed over
time (10 years ago, 5 years ago as compared with the present).

Please supply information on the actual realization in your country of
the principle of equal opportunity for promotion.

(@  Which groups of workers are currently deprived of such equal
opportunity? In particular, what is the situation of women in this
respect?

(b)  What steps are being taken to eliminate such inequality? Please
describe the successes and failures of these steps with regard to
the various disadvantaged groups.

Please describe the laws and practices in your country regarding rest,
leisure, reasonable limitations of working hours, periodic holidays
with pay and remuneration for public holidays.

(@) Indicate the factors and difficulties affecting the degree of reali-
zation of these rights.

(b) Indicate which categories of workers are excluded by law or in
practice, or both, from the enjoyment of which of these rights.
What measures are contemplated or currently taken to remedy
this situation?

In case of subsequent reports, give a short review of changes, if any, in
national legislation, court decisions, or administrative rules, proce-
dures and practices during the reporting period affecting the right to
just and favourable conditions of work.

Please indicate the role of international assistance in the full realiza-
tion of the right enshrined in Article 7.

Excerpts* from text of General Comment No. 5 (1994)

Persons with disabilities

25.
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The right to “the enjoyment of just and favourable conditions of
work” (art. 7) applies to all disabled workers, whether they work in
sheltered facilities or in the open labour market. Disabled workers
may not be discriminated against with respect to wages or other condi-
tions if their work is equal to that of non-disabled workers. States Par-
ties have a responsibility to ensure that disability is not used as an
excuse for creating low standards of labour protection or for paying
below minimum wages.

Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

23.

24.

The right “to the enjoyment of just and favourable conditions of
work” (Covenant, art. 7) is of special importance for ensuring that
older workers enjoy safe working conditions until their retirement. In
particular, it is desirable to employ older workers in circumstances in
which the best use can be made of their experience and know-how.

In the years preceding retirement, retirement preparation pro-
grammes should be implemented, with the participation of represen-
tative organizations of employers and workers and other bodies
concerned, to prepare older workers to cope with their new situation.
Such programmes should, in particular, provide older workers with in-
formation about: their rights and obligations as pensioners; the op-
portunities and conditions for continuing an occupational activity or
undertaking voluntary work; means of combating detrimental effects
of ageing; facilities for adult education and cultural activities, and the
use of leisure time.

Commentary

This provision, which is complementary to the right to work recognized in the preceding
article, seeks to ensure that those who do work have the right to do so under just and fa-
vourable conditions. Since many of the specific issues dealt with in this article are the sub-
ject of detailed ILO standards, the reporting guidelines seek to avoid duplication in

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.
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reporting. The Conventions in question are No. 14 of 1921, No. 81 of 1947, No. 100 of
1951, No. 106 of 1957, No. 131 of 1970, No. 132 of 1970, and No. 155 of 1981. Thus
any State that has ratified some or all of these Conventions can cross-refer in its report to
information already provided to the ILO Committee of Experts and can provide a response
to any comments made by that Committee. However, since many States have not ratified
all of these ILO Conventions there will still be a need to respond to issues raised in the
guidelines with respect to matters not dealt with in the ratified Conventions.

With respect to conditions of work, the first specific issue dealt with in the Covenant con-
cerns wages. In particular, reporting States should indicate whether there is a system of
minimum wages and, if so, how it works and who it covers. The relationship between the
minimum wage and the minimum amount of money needed to satisfy the basic needs of a
worker and his or her family is of particular interest to the Committee. The legal status of
any minimum wage entitlement should also be indicated, to enable the Committee to as-
sess the extent to which such a system appears to recognize that a human right is involved.

Another issue dealt with in Article 7(a)(i) is that of discrimination or “distinction of any kind”
in employment conditions. In particular, the provision seeks to ensure that women are “be-
ing guaranteed conditions of work not inferior to those enjoyed by men”, and that all work-
ers, and especially women, are receiving equal pay for equal work. In other words, gender
is an impermissible basis on which to pay higher salaries to men than to women who are
doing the same, or ‘equal’, work.

One of the oldest concerns of international standards in the labour field is to ensure that
workers enjoy conditions that are both safe and healthy. Legislative measures alone will
not ensure such conditions and States Parties should indicate how such measures are pro-
moted by other policies and programmes. In terms of the legal position, reports should in-
dicate whether there are any categories of workers who are excluded from existing
occupational safety and health schemes or are only partially covered. In terms of the situa-
tion in practice, reports should indicate the nature and frequency of occupational accidents
and diseases and provide comparable figures over time to show the evolution of the situa-
tion.

The principle of equal opportunity for promotion is designed to ensure that extraneous and
inappropriate factors, such as sexual favours or racial origins, do not prejudice the possibil-
ity that the average worker might be promoted. Given the difficulty of measuring such
problems in terms of legislative activity, the report should place particular emphasis upon
evaluating the actual situation with regard to women, minorities and any other groups that
might be disadvantaged in this regard.

By contrast, information on legal and administrative provisions with respect to Article 7(d)
—relating to rest, leisure, reasonable working hours, periodic holidays with pay, and remu-
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neration for public holidays — would be of considerable value. In particular, reports should
indicate whether there are any categories of workers who are not covered by appropriate
provisions.

The right to just and favourable conditions of work is also protected by Article 5(e)(i) of the
ICERD and Article 11(1)(d and f), (2) and (3) of CEDAW. These provisions should be keptin
mind by reporting officers in determining whether the State Party report might, in part,

cross-refer to information already provided elsewhere.

ARTICLE 8

Text of Article 8

1.

The States Parties to the present Covenant undertake to ensure:

(a)

(d)

The right of everyone to form trade unions and join the trade un-
ion of his choice, subject only to the rules of the organization
concerned, for the promotion and protection of his economic
and social interests. No restrictions may be placed on the exer-
cise of this right other than those prescribed by law and which are
necessary in a democratic society in the interests of national se-
curity or public order or for the protection of the rights and free-
doms of others;

The right of trade unions to establish national federations or
confederations and the right of the latter to form or join interna-
tional trade-union organizations;

The right of trade unions to function freely subject to no limita-
tions other than those prescribed by law and which are necessary
in a democratic society in the interests of national security or
public order or for the protection of the rights and freedoms of
others;

The right to strike, provided that it is exercised in conformity
with the laws of the particular country.

This article shall not prevent the imposition of lawful restrictions on
the exercise of these rights by members of the armed forces or of the
police or of the administration of the State.

Nothing in this article shall authorize States Parties to the Interna-
tional Labour Organization Convention of 1948 concerning Freedom
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of Association and Protection of the Right to Organize to take legisla-
tive measures which would prejudice, or apply the law in such a man-
ner as would prejudice, the guarantees provided for in that
Convention.

Text of the guidelines on Article 8 of the Covenant

1.

If your State is a party to any of the following conventions:
— International Covenant on Civil and Political Rights

— ILO Freedom of Association and Protection of the Right to Organ-
ize Convention, 1948 (No. 87)

— ILO Right to Organise and Collective Bargaining Convention, 1949
(No. 98)

— ILO Labour Relations (Public Service) convention, 1978 (No. 151),

and has already submitted reports to the supervisory committee(s)
concerned which are relevant to the provisions of Article 8, you may
wish to refer to the respective parts of those reports rather than repeat
the information here. However, all matters which arise under the pres-
ent Covenant and are not covered fully in those reports should be
dealt with in the present report.

Please indicate what substantive or formal conditions, if any, must be
fulfilled in order to join and form the trade union of one’s choice.

(@) Please specify whether there exist any special legal provisions re-
garding the establishment of trade unions by certain categories
of workers and, eventually, what these special provisions are,
how they have been applied in practice, as well as the number of
persons subjected to them.

(b)  Arethere any restrictions placed upon the exercise of the right to
join and form trade unions by workers? Please provide a detailed
account of the legal provisions prescribing such restrictions and
their application in practice over time.

(c) Please supply information on how your Government secures the
right of trade unions to federate and join international trade un-
ion organizations. What legal and practical restrictions are
placed upon the exercise of this right?

(d) Please indicate in detail what conditions or limitations are
placed upon the right of trade unions to function freely. Which
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trade unions have been adversely affected in practice by these
conditions or limitations? What measures are being taken to pro-
mote free collective bargaining?
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(e) Please supply data on the number and structure of trade unions
established in your country, and on their respective member-
ship.

3. Pleaseindicate whether in your country workers are granted the possi-
bility to strike as a matter of constitutional or legal right. If your an-
swer is in the negative, what other legal or factual approach is used to
guarantee the exercise of this right?

(@ What restrictions are placed upon the exercise of the right to
strike? Please provide a detailed account of the legal provisions
governing such restrictions and their application in practice over
time.

(b) Please indicate whether there exist any special legal provisions
regarding the exercise of the right to strike by certain categories
of workers and what these special provisions are, how they have
been applied in practice, as well as the number of workers sub-
jected to them.

4. Please indicate whether any restrictions are placed upon the exercise
of the rights mentioned in Paragraphs 2 and 3 above by members of
the armed forces, the police or the administration of the State. How
have such restrictions been applied in actual practice?

5. Incase of subsequent reports, give a short review of changes, if any, in
national legislation, court decisions, as well as administrative rules,
procedures and practices during the reporting period affecting the
rights enshrined in Article 8.

Excerpts* from text of General Comment No. 5 (1994)

Persons with disabilities**

26. Trade union-related rights (art. 8) apply equally to workers with dis-
abilities and regardless of whether they work in special work facilities
or in the open labour market. In addition, Article 8, read in conjunc-
tion with other rights such as the right to freedom of association,

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.

** The footnotes contained in the full text of the General Comment have been omitted for present purposes.



Human rights reporting under six major international human rights instruments 107

serves to emphasize the importance of the right of persons with dis-
abilities to form their own organizations. If these organizations are to
be effective in “the promotion and protection of [the] economic and
social interests” (art. 8(1) (a)) of such persons, they should be con-
sulted regularly by government bodies and others in relation to all
matters affecting them; it may also be necessary that they be sup-
ported financially and otherwise so as to ensure their viability.

27. The International Labour Organization has developed valuable and
comprehensive instruments with respect to the work-related rights of
persons with disabilities, including in particular Convention No. 159
(1983) concerning vocational rehabilitation and employment of per-
sons with disabilities. The Committee encourages States Parties to the
Covenant to consider ratifying that Convention.

Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

25. The rights protected by Article 8 of the Covenant, namely, trade un-
ion rights, including after retirement age, must be applied to older
workers.

Commentary

The right to form and join trade unions, which is also recognized in Article 22 of the
ICCPR, is to be ‘ensured’ by States Parties and is thus not subject to the principle of pro-
gressive realization. Its inclusion in the present Covenant provides a perfect example of the
inter-dependence of the two sets of rights and of the artificiality of attempts to treat each set
as if it were entirely different in nature from the other.

In its reporting guidelines the Committee notes that States Parties to the Covenant, which
are also parties to the ICCPR and/or to ILO Conventions No. 87 of 1958 or No. 98 of
1949, might wish to cross-refer to reports provided thereunder rather than repeating the
same information again in this context. Similarly, reporting officers might also wish to take
account of the fact that Article 5(e)(ii) of the ICERD also deals with trade union rights.

However, even States that are parties to all of those other instruments will still need to pro-
vide information on a number of matters in respect to which the provisions of the ICESCR
are different. In particular, this applies to the right to strike recognized in Article 8(1)(d)
which is not explicitly provided for in either the ICCPR or the relevant ILO Conventions.
Thus all reporting States should indicate whether the right to strike enjoys constitutional,
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legislative or other protection, and if so whether any groups are excluded from coverage. In
so far as restrictions may be placed upon the exercise of the right to strike, reports should
indicate their basis and nature and give details of their application during the period under
review. If the right to strike of members of the armed forces, the police, public officials or
employees of publicly owned undertakings is restricted in any way, details should be pro-
vided in the report. Information should cover the situation both in law and in practice.

In the case of States Parties that have not already provided information on the right to form
and join trade unions, through reports submitted under the ICCPR or the relevant ILO
Conventions, a significant range of information of both a legal and practical nature should
be included in reporting under this article.

Information should be provided as to the conditions which must be met before individuals
are allowed to join or form a trade union of their own choice. If there is only one or a very
small number of trade unions in the country this would be a prima facie indication that sig-
nificant constraints, of a formal or informal nature or both, exist. Information addressing
this issue should thus be included in the report. The situation, both in legal and practical
terms, of public sector and other special categories of employees with respect to the right
to form and join trade unions should also be spelled out. The Covenant specifies that the
exercise of this right must not be subject to restrictions unless they satisfy various criteria
that are specified not only in Article 4 of the Covenant but also Article 8(1)(a). Thus, the re-
strictions must be: (1) prescribed by law and not by extra-legal or otherwise unconstitutional
means; and (2) necessary in a democratic society in order to achieve a very limited range of
objectives. Those objectives are: (1) to protect national security; (2) to protect public order;
(3) to protect the rights and freedoms of others. The key word here is “necessary”. In other
words, itis not enough for a reporting State simply to invoke one or other of these justifica-
tions. Rather, the State’s report must demonstrate that the restrictions imposed were nec-
essary and were in proportion to the threat identified. The same requirements apply to any
restrictions imposed by a Government upon the right of trade unions to function freely.

Finally, reports under this article should supply information on how the Government has
sought to ensure the right of trade unions to federate and join international trade union or-
ganizations and whether any legal or practical restrictions have been imposed in this re-
gard.
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ARTICLE 9

Text of Article 9

The States Parties to the present Covenant recognize the right of everyone
to social security, including social insurance.

Text of the guidelines on Article 9 of the Covenant

1.

If your State is a party to the ILO Social Security (Minimum Stan-
dards) Convention, 1952 (No. 102) or to other relevant subsequent
ILO Conventions (Nos. 121, 128, 130, 168), and has already submit-
ted reports to the supervisory committee(s) concerned which are rele-
vant to the provisions of Article 9, you may wish to refer to the
respective parts of those reports rather than repeat the information
here. However, all matters which arise under the present Covenant
and are not covered fully in those reports should be dealt with in the
present report.

Please indicate which of the following branches of social security exist
in your country:

Medical care

Cash sickness benefits

Maternity benefits

Old-age benefits

Invalidity benefits

Survivors’ benefits

Employment injury benefits

Unemployment benefits

Family benefits

Please describe for each branch existing in your country the main fea-
tures of the schemes in force, indicating the comprehensiveness of the
coverage provided, both in the aggregate and with respect to different
groups within the society, the nature and level of benefits, and the
method of financing the schemes.
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4. Please indicate what percentage of your GNP as well as of your na-
tional and/or regional budget(s) is spent on social security. How does
this compare with the situation 10 years ago? What reasons are there
for any changes?

5. Please indicate whether in your country the formal (public) social se-
curity schemes described are supplemented by any informal (private)
arrangements. If such is the case, please describe these arrangements
and the inter-relationships between them and the formal (public)
schemes.

6. Please indicate whether in your country there are any groups which do
not enjoy the right to social security at all or which do so to a signifi-
cantly lesser degree than the majority of the population. In particular,
what is the situation of women in that respect? Please give specifics on
such non-enjoyment of social security.

(@) Please indicate what measures are regarded as necessary by your
Government in order to realize the right to social security for the
groups mentioned above.

(b) Please explain the policy measures your Government has taken,
to the maximum of its available resources, to implement the
right to social security for these groups. Give a calendar and
time-related benchmarks for measuring your achievements in
this regard.

(c) Please describe the effect of these measures on the situation of
the vulnerable and disadvantaged groups in point, and report
the successes, problems and shortcomings of such measures.

7. Incase of subsequent reports, give a short review of changes, if any, in
national legislation, court decisions, as well as administrative rules,
procedures and practices during the reporting period affecting the
right to social security.

8. Please indicate the role of international assistance in the full realiza-
tion of the right enshrined in Article 9.



Human rights reporting under six major international human rights instruments

111

Excerpts* from text of General Comment No. 5 (1994)

Persons with disabilities

28.

29.

Social security and income-maintenance schemes are of particular im-
portance for persons with disabilities. As stated in the Standard
Rules, “States should ensure the provision of adequate income sup-
port to persons with disabilities who, owing to disability or disability-
related factors, have temporarily lost or received a reduction in their
income or have been denied employment opportunities”. Such sup-
port should reflect the special needs for assistance and other expenses
often associated with disability. In addition, as far as possible, the sup-
port provided should also cover individuals (who are overwhelmingly
female) who undertake the care of a person with disabilities. Such per-
sons, including members of the families of persons with disabilities,
are often in urgent need of financial support because of their assis-
tance role.

Institutionalization of persons with disabilities, unless rendered nec-
essary for other reasons, cannot be regarded as an adequate substitute
for the social security and income-support rights of such persons.

Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

26.

27.

Article 9 of the Covenant provides generally that States Parties “rec-
ognize the right of everyone to social security”, without specifying the
type or level of protection to be guaranteed. However, the term “social
security” implicitly covers all the risks involved in the loss of means of
subsistence for reasons beyond a person’s control.

In accordance with Article 9 of the Covenant and the provisions con-
cerning implementation of the ILO social security conventions — Con-
vention No. 102 concerning Social Security (Minimum Standards)
(1952) and Convention No. 128 concerning Invalidity, Old-Age and
Survivors’ Benefits (1967) — States Parties must take appropriate

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.

** The footnotes contained in the full text of the General Comment have been omitted for present purposes.
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measures to establish general regimes of compulsory old-age insur-
ance, starting at a particular age, to be prescribed by national law.

28. In keeping with the recommendations contained in the two ILO Con-
ventions mentioned above and Recommendation No. 162, the Com-
mittee invites States Parties to establish retirement age so that it is
flexible, depending on the occupations performed and the working
ability of elderly persons, with due regard to demographic, economic
and social factors.

29. In order to give effect to the provisions of Article 9 of the Covenant,
States Parties must guarantee the provision of survivors’ and or-
phans’ benefits on the death of the breadwinner who was covered by
social security or receiving a pension.

30. Furthermore, as already observed in Paragraphs 20 and 21, in order
fully to implement the provisions of Article 9 of the Covenant, States
Parties should, within the limits of available resources, provide non-
contributory old-age benefits and other assistance for all older per-
sons, who, when reaching the age prescribed in national legislation,
have not completed a qualifying period of contribution and are not en-
titled to an old-age pension or other social security benefit or assis-
tance and have no other source of income.

Commentary

If a State Party to the Covenant is also a party to ILO Convention No. 102 of 1952 it need
not provide the Committee with information which would otherwise be pertinent in report-
ing under this article and which has already been provided to the ILO. In such cases, how-
ever, it should inform the Committee of the nature of any comments made by the ILO
Committee of Experts in regard to that information.

Although this article is the briefest in the entire Covenant, an adequate report by a State
Party should address a number of different issues. A statement to the effect that a social se-
curity scheme exists and an indication of some of the benefits available is insufficient. The
report should first indicate which of the following types of social security schemes exist in
the country concerned: medical care; cash sickness benefits; maternity benefits; old-age
benefits; invalidity benefits; survivor’s benefits; employment injury benefits; unemploy-
ment benefits; and family benefits. For each of those categories the report should indicate
the type and extent of the scheme’s coverage, particularly as a proportion of the total
number of people that should, ideally, be covered. The report should clearly indicate the
number of people who are not covered by any of the various types of social security. In this
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regard, the Committee will be particularly interested in the situation of the most vulnerable
and disadvantaged groups in society such as, for example, rural women, and indigenous
and minority groups.

Particularly in the case of developing countries, many of these categories might be of very
limited relevance. But in such cases, reports should provide information as to informal ar-
rangements that might provide de facto coverage to parts of the population. The coverage
and adequacy of such arrangements should be described and an indication given of the pro-
portion of the population considered to be without the protection of any form of social se-
curity.

With respect to the right to social security, reporting officers might wish to consult or refer
to information provided in other reports pertaining to Article 5(e)(iv) of the ICERD, Articles
11(1)(e) and 13(a) of the CEDAW, and Article 26 of the CRC. In relation to the CEDAW
Convention, reference might also be made to General Recommendation No. 16 (Tenth
Session, 1991) adopted by the Committee on the Elimination of Discrimination against
Women.

ARTICLE 10

Text of Article 10
The States Parties to the present Covenant recognize that:

1. The widest possible protection and assistance should be accorded to
the family, which is the natural and fundamental group unit of soci-
ety, particularly for its establishment and while it is responsible for
the care and education of dependent children. Marriage must be en-
tered into with the free consent of the intending spouses.

2. Special protection should be accorded to mothers during a reasonable
period before and after childbirth. During such period working moth-
ers should be accorded paid leave or leave with adequate social secu-
rity benefits.

3. Special measures of protection and assistance should be taken on be-
half of all children and young persons without any discrimination for
reasons of parentage or other conditions. Children and young persons
should be protected from economic and social exploitation. Their em-
ployment in work harmful to their morals or health or dangerous to
life or likely to hamper their normal development should be punish-
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able by law. States should also set age limits below which the paid em-
ployment of child labour should be prohibited and punishable by law.

Text of the guidelines on Article 10 of the Covenant

1.

If your State is a party to any of the following conventions:

International Covenant on Civil and Political Rights

Convention on the Rights of the Child

Convention on the Elimination of all Forms of Discrimination
against Women

ILO Maternity Protection Convention (Revised), 1952 (No. 103)
ILO Minimum Age Convention, 1973 (No. 138),

or to any other ILO convention on the protection of children or young
persons in relation to employment and work, and if your Government
has already submitted reports to the supervisory committee(s) con-
cerned which are relevant to the provisions of Article 10, you may
wish to refer to the respective parts of those reports rather than repeat
the information here. However, all matters which arise under the pres-
ent Covenant and are not covered fully in these reports should be
dealt with in the present report.

Please indicate what meaning is given in your society to the term
“family”.

Please indicate the age at which in your country children are deemed
to attain their majority for different purposes.

Please supply information on the ways and means, both formal and
informal, employed in your country to grant assistance and protec-
tion to the family. In particular:

(@ How does your country guarantee the right of men and, particu-
larly, women to enter into marriage with their full and free con-
sent and to establish a family? Please indicate and eventually
give specifics about cases where the measures taken were not
successful in abolishing practices adversely affecting the enjoy-
ment of this right.

(b) Bywhat measures does your country facilitate the establishment
of a family as well as maintain, strengthen and protect it, par-
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)

ticularly while it is responsible for the care and education of de-
pendent children? Despite these measures, are there families
which do not enjoy the benefit of such protection and assistance
at all or which do to a significantly lesser degree than the major-
ity of the population? Please give specifics of these situations.
Are extended families or other forms of familial organization
recognized in determining the availability or applicability of
these measures, particularly with respect to government bene-
fits?

With regard to shortcomings visible under subparagraphs (a) or
(b), what measures are contemplated to remedy the situation?

5. Please provide information on your system of maternity protection.

(@)

In particular:
(i)  Describe the scope of the scheme of protection;

(i) Indicate the total length of maternity leave and of the peri-
od of compulsory leave after confinement;

(ii) Describe the cash, medical and other social security bene-
fits granted during these periods;

(iv) Indicate how these benefits have been developed over time.

Please indicate whether there are in your society groups of
women who do not enjoy any maternity protection at all or
which do so to a significantly lesser degree than the majority.
Please give specifics of these situations. What measures are be-
ing taken or contemplated to remedy this situation? Please de-
scribe the effect of these measures on the situation of the
vulnerable and disadvantaged groups in point, and report on
successes, problems and shortcomings of such measures.

6. Please describe the special measures of protection and assistance on
behalf of children and young persons, especially measures to protect
them from economic and social exploitation or to prevent their em-
ployment in work harmful to their morals or health or dangerous to
life or likely to hamper their normal development.

(a)

What are the age limits in your country below which the paid em-
ployment of child labour in different occupations is prohibited?
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(b) Please specify how many children, and of which age groups, en-
gage in paid employment, and to what extent.

(c) Please specify to what extent children are being employed in
their families’ households, farms or businesses.

(d) Please indicate whether there are in your country any groups of
children and young persons which do not enjoy the measures of
protection and assistance at all or which do to a significantly
lesser degree than the majority. In particular, what is the respec-
tive situation of orphans, children without living biological par-
ents, young girls, children who are abandoned or deprived of
their family environment, as well as physically or mentally
handicapped children?

() How are the persons mentioned in the preceding paragraph in-
formed of their respective rights?

(f)  Please give specifics on any difficulties and shortcomings. How
have such adverse situations developed over time? What meas-
ures are being taken to remedy these situations? Please describe
the effect of these measures over time and report on successes,
problems and shortcomings.

7. In case of subsequent reports, give a short review of the changes, if
any, in national legislation, court decisions as well as administrative
rules, procedures and practices during the reporting period affecting
the rights enshrined in Article 10.

8. Please describe the role of international assistance in the full realiza-
tion of the right enshrined in Article 10.

Excerpts* from text of General Comment No. 5 (1994)

Persons with disabilities**

30. In the case of persons with disabilities, the Covenant’s requirement
that “protection and assistance” be rendered to the family means that
everything possible should be done to enable such persons, when they

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.

** The footnotes contained in the full text of the General Comment have been omitted for present purposes.
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31.

32.

so wish, to live with their families. Article 10 also implies, subject to
the general principles of international human rights law, the right of
persons with disabilities to marry and have their own family. These
rights are frequently ignored or denied, especially in the case of per-
sons with mental disabilities. In this and other contexts, the term
“family” should be interpreted broadly and in accordance with appro-
priate local usage. States Parties should ensure that laws and social
policies and practices do not impede the realization of these rights.
Persons with disabilities should have access to necessary counselling
services in order to fulfil their rights and duties within the family.

Women with disabilities also have the right to protection and support
in relation to motherhood and pregnancy. As the Standard Rules
state, “persons with disabilities must not be denied the opportunity to
experience their sexuality, have sexual relationships and experience
parenthood”. The needs and desires in question should be recognized
and addressed in both the recreational and the procreational con-
texts. These rights are commonly denied to both men and women with
disabilities world-wide. Both the sterilization of, and the performance
of an abortion on, a woman with disabilities without her prior in-
formed consent are serious violations of Article 10(2).

Children with disabilities are especially vulnerable to exploitation,
abuse and neglect and are, in accordance with Article 10(3) of the
Covenant (reinforced by the corresponding provisions of the Conven-
tion on the Rights of the Child), entitled to special protection.

Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

31.

On the basis of Article 10, Paragraph 1, of the Covenant and Recom-
mendations 25 and 29 of the Vienna International Plan of Action on
Ageing, States Parties should make all the necessary efforts to sup-
port, protect and strengthen the family and help it, in accordance with
each society’s system of cultural values, to respond to the needs of its
dependent ageing members. Recommendation 29 encourages Gov-
ernments and non-governmental organizations to establish social

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.
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services to support the whole family when there are elderly people at
home and to implement measures especially for low-income families
who wish to keep elderly people at home. This assistance should also
be provided for persons living alone or elderly couples wishing to re-
main at home.
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Commentary

This article deals with a wide range of issues including: the family; marriage; maternity pro-
tection; and children’s rights. States Parties to the Covenant might thus have furnished
relevant information to a variety of other treaty supervisory bodies in connection with the
following instruments: the ICCPR, especially Articles 23 and 24; the Convention on the
Rights of the Child; ILO Conventions No. 103 of 1952 and No. 138 of 1973; and the CE-
DAW, especially Articles 11, 12, 13 and 16. The relevant information need not be repro-
duced in reporting on Article 10 of the ICESCR. Instead, reference may be made to those
other reports and an indication given as to the comments, if any, made by the relevant su-
pervisory bodies thereon.

In so far as the relevant information has not been provided elsewhere, information is re-
quired by the Committee on the following issues. The first concerns the family. For that
purpose the State Party should report on how the concept and scope of the ‘family’ is con-
strued or defined in their own society and legal system. Information should then be pro-
vided on the ways and means by which “the widest possible protection and assistance” is
accorded to the family. An assessment of the extent to which the family continues to func-
tion as the fundamental group unit of society should also be given. This is particularly perti-
nent in light of the many threats that have emerged in recent decades to the position of the
family within many societies.

The next issue concerns the existence of any constraints, of a formal or informal nature, on
the ability of intending spouses to exercise their free consent in regard to marriage. In par-
ticular, the situation of young women should be addressed and information provided as to
the continued existence of any practices that adversely affect them in this respect.

With respect to the provision of special protection to mothers during a reasonable period
before and after childbirth, information should be provided on both formal and informal ar-
rangements. The latter would consist of practices that are widely followed within a commu-
nity, perhaps involving no governmental or public role, which help to provide the type of
protection required.

The Covenant does not assume that all of the measures to be taken to protect this right, or
any of the other rights recognized in the Covenant, should necessarily be undertaken or
funded, in the first instance, by the Government. However, when the range of community-
based and other measures that do exist fall significantly short of the requirements of the
Covenant, the Government does have a responsibility to do whatever it can to ensure that
the discrepancy is somehow reduced or eliminated.
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Reports should also indicate what formal maternity protection arrangements exist and
provide the relevant details. Information as to the number and proportion of women not
covered thereby is of particular importance.

The provision in Paragraph 3 with respect to children and young persons is more far-
reaching than might appear at first. While all of the specific issues identified in this provi-
sion relate to questions of labour conditions and forms of exploitation, the first sentence is
much more general in nature and far broader in scope. It requires “special measures of pro-
tection and assistance” to be taken on behalf of all children and young persons and also re-
quires that these be taken without any discrimination. It is clear that all of the rights in the
Covenant apply to children, even though some of them may be less relevant at times than
others. Nevertheless, because the Covenant requires special protection for children and
young persons and because they are often far more vulnerable than other groups, reports
should make a particular point of indicating the extent to which children enjoy, or are de-
prived of, the various rights recognized in the Covenant. Again, where a State Party to the
Covenant has also reported on these matters in a relatively recent report under the CRC, a
cross-reference to that information should suffice.

The Covenant does not specify any precise age at which an individual ceases to be classi-
fied as either a child or a young person. This is to be determined by each State Party in the
light of the relevant economic, social and cultural conditions. Reports should indicate the
relevant age limits specified by national law in this respect.

In addition to the specific rights referred to in the Covenant, other measures may well be
necessary in order to satisfy the Covenant’s recognition that special measures of protec-
tion and assistance, in general, are required. Thus, for example, where particular threats to
children and young persons have been identified, the necessary measures should be de-
scribed and progress indicated. Reporting States should provide information on the extent
to which children under their jurisdiction are discriminated against in the enjoyment of their
rights.

Finally, reports should provide specific information on the measures that have been taken
to satisfy the requirements: to protect children and young persons from economic and so-
cial exploitation; to punish by law the employment of children and young persons in work
harmful to their morals or health or dangerous to life or likely to hamper their normal devel-
opment; and to set age limits below which the paid employment of child labour is prohib-
ited and punishable by law. In addition to dealing with the situation in law, information on
the situation in practice is also required.
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ARTICLE 11

Text of Article 11

1.

The States Parties to the present Covenant recognize the right of eve-
ryone to an adequate standard of living for himself and his family, in-
cluding adequate food, clothing and housing, and to the continuous
improvement of living conditions. The States Parties will take appro-
priate steps to ensure the realization of this right, recognizing to this
effect the essential importance of international co-operation based on
free consent.

The States Parties to the present Covenant, recognizing the funda-
mental right of everyone to be free from hunger, shall take, individu-
ally and through international co-operation, the measures, including
specific programmes, which are needed:

(a)

To improve methods of production, conservation and distribu-
tion of food by making full use of technical and scientific knowl-
edge, by disseminating knowledge of the principles of nutrition
and by developing or reforming agrarian systems in such a way
as to achieve the most efficient development and utilization of
natural resources;

Taking into account the problems of both food-importing and
food-exporting countries, to ensure an equitable distribution of
world food supplies in relation to need.

Text of the guidelines on Article 11 of the Covenant

1.

(a)

Please supply information on the current standard of living of
your population, both intake aggregate and with respect to dif-
ferent socio-economic, cultural and other groups within the soci-
ety. How has the standard of living changed over time (e.g.,
compared with 10 years ago, 5 years ago) with regard to these dif-
ferent groups? Has there been a continuous improvement of liv-
ing conditions for the entire population or for what groups?

In case your Government has recently submitted reports rele-
vant to the situation with respect to all or some of the rights con-
tained in Article 11 to the United Nations or a specialized
agency, you may wish to refer to the relevant parts of those re-
ports rather than repeat the information here.
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(c) Please indicate the per capita GNP for the poorest 40 per cent of
your population. Is there a “poverty line” in existence in your
country and, if so, what is the basis for this line?

(d) Please indicate your country’s Physical Quality of Life Index.

2. The right to adequate food

(@) Please provide a general overview of the extent to which the right
to adequate food has been realized in your country. Describe the
sources of information that exist in this regard, including nutri-
tional surveys and other monitoring arrangements.

(b) Please provide detailed information (including statistical data
broken down in terms of different geographical areas) on the ex-
tent to which hunger and/or malnutrition exists in your country.
This information should deal in particular with the following is-
sues:

(i)  The situation of especially vulnerable or disadvantaged
groups including:

— landless peasants

— marginalized peasants
— rural workers

— rural unemployed

— urban unemployed

— urban poor

— migrant workers

— indigenous peoples

— children

— elderly people

— other especially affected groups;

(i)  Any significant differences in the situation of men and
women within each of the above groups;

(i) The changes that have taken place over the past five years
with respect to the situation of each of the above groups.
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During the reporting period, have there been any changes in na-
tional policies, laws and practices negatively affecting the access
to adequate food by these groups or sectors, or within the worse-
off regions? If so, please describe these changes and evaluate
their impact.

Please indicate what measures are considered necessary by your
Government to guarantee access to adequate food for each of
the vulnerable or disadvantaged groups mentioned above and
for the worse-off areas, and for the full implementation of the
right to food for both men and women. Indicate the measures
taken and specify time-related goals and nutritional benchmarks
for measuring achievements in this regard.

Please indicate in what ways measures taken to improve meth-
ods of production, conservation and distribution of food by mak-
ing full use of technical and scientific knowledge have
contributed towards, or have impeded the realization of, the
right to adequate food. Please describe the impact of these meas-
ures in terms of ecological sustainability and the protection and
conservation of food producing resources.

Please indicate what measures are taken to disseminate knowl-
edge of the principles of nutrition and specify whether any sig-
nificant groups or sectors within society seem to lack such
knowledge.

Please describe any measures of agrarian reform taken by your
Government to ensure that the agrarian system is efficiently util-
ized in order to promote food security at household level without
negatively affecting human dignity both in the rural and urban
settings taking into account Articles 6 and 8 of the Covenant.
Describe the measures taken:

()  To legislate to this effect;
(i)  To enforce existing laws to this effect;

(i) To facilitate monitoring through governmental and non-
governmental organizations.

Please describe and evaluate the measures taken by your Gov-
ernment in order to ensure an equitable distribution, in terms of
both production and trade, of world food supplies in relation to
need, taking into account the problems of both food-importing
and food-exporting countries.
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3.

The right to adequate housing

(@)

(b)

Please furnish detailed statistical information about the housing
situation in your country.

Please provide detailed information about those groups within
your society that are vulnerable and disadvantaged with regard
to housing. Indicate, in particular:

()  The number of homeless individuals and families;

(i)  The number of individuals and families currently inade-
gquately housed and without ready access to basic amenities
such as water, heating (if necessary), waste disposal, sanita-
tion facilities, electricity, postal services, etc. (in so far as
you consider these amenities relevant in your country). In-
clude the number of people living in over-crowded, damp,
structurally unsafe housing or other conditions which af-
fect health;

(iii)  The number of persons currently classified as living in “ille-
gal” settlements or housing;

(iv) The number of persons evicted within the last five years
and the number of persons currently lacking legal protec-
tion against arbitrary eviction or any other kind of eviction;

(v)  The number of persons whose housing expenses are above
any government-set limit of affordability, based upon abil-
ity to pay as a ratio of income;

(vi) The number of persons on waiting lists for obtaining ac-
commodation, the average length of waiting time and
measures taken to decrease such lists as well as to assist
those on such lists in finding temporary housing;

(vii) The number of persons in different types of housing tenure
by: social or public housing; private rental sector; owner-
occupiers; “illegal” sector; and other;

Please provide information on the existence of any laws affect-
ing the realization of the right to housing, including:

(i)  Legislation which gives substance to the right to housing in
terms of defining the content of this right;

(i)  Legislation such as housing acts, homeless person acts,
municipal corporation acts, etc.;
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(iii)

(iv)

(vi)

(vii)

(viii)

(ix)

()

(xi)

Legislation relevant to land use, land distribution; land al-
location, land zoning, land ceilings, expropriations includ-
ing provisions for compensation; land planning, including
procedures for community participation;

Legislation concerning the rights of tenants to security of
tenure, to protection from eviction; to housing finance and
rental control (or subsidy), housing affordability, etc.;

Legislation concerning building codes, building regula-
tions and standards and the provision of infrastructure;

Legislation prohibiting any and all forms of discrimination
in the housing sector, including groups not traditionally
protected;

Legislation prohibiting any form of eviction;

Any legislative repeal or reform of existing laws which de-
tracts from the fulfilment of the right to housing;

Legislation restricting speculation on housing or property,
particularly when such speculation has a negative impact
on the fulfilment of housing rights for all sectors of society;

Legislative measures conferring legal title to those living in
the “illegal” sector;

Legislation concerning environmental planning and health
in housing and human settlements.

Please provide information on all other measures taken to fulfil
the right to housing, including:

(i)

(iii)

(iv)

Measures taken to encourage “enabling strategies”
whereby local community-based organizations and the “in-
formal sector” can build housing and related services. Are
such organizations free to operate? Do they receive govern-
ment funding?

Measures taken by the State to build housing units and to
increase other construction of affordable, rental housing;

Measures taken to release unutilized, under-utilized or
mis-utilized land;

Financial measures taken by the State including details of
the budget of the Ministry of Housing or other relevant
Ministry as a percentage of the national budget;
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(v) Measures taken to ensure that international assistance for
housing and human settlements is used to fulfil the needs
of the most disadvantaged groups;

(vi) Measures taken to encourage the development of small
and intermediate urban centres, especially at the rural
level;

(vii) Measures taken during, inter alia, urban renewal pro-
grammes, redevelopment projects site upgrading, prepara-
tion for international events (Olympics, exhibitions,
conferences, etc.), “beautiful city campaigns”, etc., which
guarantee protection from eviction or guaranteed rehous-
ing based on mutual agreement, by any persons living on or
near affected sites;

(e) During the reporting period, have there been any changes in na-
tional policies, laws and practices negatively affecting the right
to adequate housing? If so, please describe the changes and
evaluate their impact.

4. Please give specifics on any difficulties or shortcomings encountered
in the fulfilment of the rights enshrined in Article 11 and on the meas-
ures taken to remedy these situations (if not already described in the
present report).

5. Please indicate the role of international assistance in the full realiza-
tion of the rights enshrined in Article 11.

Text of General Comment No. 4 (1991)

The right to adequate housing

1. Pursuant to Article 11(1) of the Covenant, States Parties “recognize
the right of everyone to an adequate standard of living for himself and
his family, including adequate food, clothing and housing, and to the
continuous improvement of living conditions”. The human right to
adequate housing, which is thus derived from the right to an adequate
standard of living, is of central importance for the enjoyment of all
economic, social and cultural rights.

2. The Committee has been able to accumulate a large amount of infor-
mation pertaining to this right. Since 1979, the Committee and its
predecessors have examined 75 reports dealing with the right to ade-
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gquate housing. The Committee has also devoted a day of general dis-
cussion to the issue at each of its third (see E/1989/22, Para. 312) and
fourth sessions (E/1990/23, Para. 281-285). In addition, the Commit-
tee has taken careful note of information generated by the Interna-
tional Year of Shelter for the Homeless (1987) including the Global
Strategy for Shelter to the Year 2000 adopted by the General Assem-
bly initsresolution 42/191 of 11 December 1987. The Committee has
also reviewed relevant reports and other documentation of the Com-
mission on Human Rights and the Sub-Commission on Prevention of
Discrimination and Protection of Minorities.

Although a wide variety of international instruments address the dif-
ferent dimensions of the right to adequate housing, Article 11(1) of
the Covenant is the most comprehensive and perhaps the most impor-
tant of the relevant provisions.

Despite the fact that the international community has frequently reaf-
firmed the importance of full respect for the right to adequate hous-
ing, there remains a disturbingly large gap between the standards set
in Article 11(1) of the Covenant and the situation prevailing in many
parts of the world. While the problems are often particularly acute in
some developing countries which confront major resource and other
constraints, the Committee observes that significant problems of
homelessness and inadequate housing also exist in some of the most
economically developed societies. The United Nations estimates that
there are over 100 million persons homeless world-wide and over 1
billion inadequately housed. There is no indication that this number is
decreasing. It seems clear that no State Party is free of significant
problems of one kind or another in relation to the right to housing.

In some instances, the reports of States Parties examined by the Com-
mittee have acknowledged and described difficulties in ensuring the
right to adequate housing. For the most part, however, the informa-
tion provided has been insufficient to enable the Committee to obtain
an adequate picture of the situation prevailing in the State concerned.
This General Comment thus aims to identify some of the principal is-
sues which the Committee considers to be important in relation to this
right.

The right to adequate housing applies to everyone. While the refer-
ence to “himself and his family” reflects assumptions as to gender
roles and economic activity patterns commonly accepted in 1966
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when the Covenant was adopted, the phrase cannot be read today as
implying any limitations upon the applicability of the right to indi-
viduals or to female-headed households or other such groups. Thus,
the concept of “family” must be understood in a wide sense. Further,
individuals, as well as families, are entitled to adequate housing re-
gardless of age, economic status, group or other affiliation or status
and other such factors. In particular, enjoyment of this right must, in
accordance with Article 2(2) of the Covenant, not be subject to any
form of discrimination.

7. In the Committee’s view, the right to housing should not be inter-
preted in a narrow or restrictive sense which equates it with, for exam-
ple, the shelter provided by merely having a roof over one’s head or
views shelter exclusively as a commodity. Rather it should be seen as
the right to live somewhere in security, peace and dignity. This is ap-
propriate for at least two reasons. In the first place, the right to hous-
ing is integrally linked to other human rights and to the fundamental
principles upon which the Covenant is premised. Thus “the inherent
dignity of the human person” from which the rights in the Covenant
are said to derive requires that the term “housing” be interpreted so as
to take account of a variety of other considerations, most importantly
that the right to housing should be ensured to all persons irrespective
of income or access to economic resources. Secondly, the reference in
Article 11(1) must be read as referring not just to housing but to ade-
guate housing. As both the Commission on Human Settlements and
the Global Strategy for Shelter to the Year 2000 have stated: “Ade-
guate shelter means... adequate privacy, adequate space, adequate se-
curity, adequate lighting and ventilation, adequate basic
infrastructure and adequate location with regard to work and basic fa-
cilities — all at a reasonable cost”.

8. Thus the concept of adequacy is particularly significant in relation to
the right to housing since it serves to underline a number of factors
which must be taken into account in determining whether particular
forms of shelter can be considered to constitute “adequate housing”
for the purposes of the Covenant. While adequacy is determined in
part by social, economic, cultural, climatic, ecological and other fac-
tors, the Committee believes that it is nevertheless possible to identify
certain aspects of the right that must be taken into account for this
purpose in any particular context. They include the following:
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Legal security of tenure. Tenure takes a variety of forms, in-
cluding rental (public and private) accommodation, cooperative
housing, lease, owner-occupation, emergency housing and infor-
mal settlements, including occupation of land or property. Not-
withstanding the type of tenure, all persons should possess a
degree of security of tenure which guarantees legal protection
against forced eviction, harassment and other threats. States
Parties should consequently take immediate measures aimed at
conferring legal security of tenure upon those persons and
households currently lacking such protection, in genuine consul-
tation with affected persons and groups;

Availability of services, materials, facilities and infra-
structure. An adequate house must contain certain facilities es-
sential for health, security, comfort and nutrition. All
beneficiaries of the right to adequate housing should have sus-
tainable access to natural and common resources, safe drinking
water, energy for cooking, heating and lighting, sanitation and
washing facilities, means of food storage, refuse disposal, site
drainage and emergency services;

Affordability. Personal or house hold financial costs associ-
ated with housing should be at such a level that the attainment
and satisfaction of other basic needs are not threatened or com-
promised. Steps should be taken by States Parties to ensure that
the percentage of housing-related costs is, in general, commen-
surate with income levels. States Parties should establish hous-
ing subsidies for those unable to obtain affordable housing, as
well as forms and levels of housing finance which adequately re-
flect housing needs. In accordance with the principle of afforda-
bility, tenants should be protected by appropriate means against
unreasonable rent levels or rent increases. In societies where
natural materials constitute the chief sources of building materi-
als for housing, steps should be taken by States Parties to ensure
the availability of such materials;

Habitability. Adequate housing must be habitable, in terms of
providing the inhabitants with adequate space and protecting
them from cold, damp, heat, rain, wind or other threats to
health, structural hazards, and disease vectors. The physical
safety of occupants must be guaranteed as well. The Committee
encourages States Parties to comprehensively apply the Health
Principles of Housing prepared by WHO which view housing
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as the environmental factor most frequently associated with
conditions for disease in epidemiological analyses; i.e. inade-
guate and deficient housing and living conditions are invariably
associated with higher mortality and morbidity rates;

(e) Accessibility. Adequate housing must be accessible to those
entitled to it. Disadvantaged groups must be accorded full and
sustainable access to adequate housing resources. Thus, such
disadvantaged groups as the elderly, children, the physically dis-
abled, the terminally ill, HIV-positive individuals, persons with
persistent medical problems, the mentally ill, victims of natural
disasters, people living in disaster-prone areas and other groups
should be ensured some degree of priority consideration in the
housing sphere. Both housing law and policy should take fully
into account the special housing needs of these groups. Within
many States Parties, increasing access to land by landless or im-
poverished segments of the society should constitute a central
policy goal. Discernible governmental obligations need to be de-
veloped aiming to substantiate the right of all to a secure place to
live in peace and dignity, including access to land as an entitle-
ment;

() Location. Adequate housing must be in a location which allows
access to employment options, health-care services, schools,
child-care centres and other social facilities. This is true both in
large cities and in rural areas where the temporal and financial
costs of getting to and from the place of work can place excessive
demands upon the budgets of poor households. Similarly, hous-
ing should not be built on polluted sites nor in immediate prox-
imity to pollution sources that threaten the right to health of the
inhabitants;

(@ Cultural adequacy. The way housing is constructed, the
building materials used and the policies supporting these must
appropriately enable the expression of cultural identity and di-
versity of housing. Activities geared towards development or
modernization in the housing sphere should ensure that the cul-
tural dimensions of housing are not sacrificed, and that, inter
alia, modern technological facilities, as appropriate are also en-
sured.

9. Asnoted above, the right to adequate housing cannot be viewed in iso-
lation from other human rights contained in the two International
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10.

11.

Covenants and other applicable international instruments. Reference
has already been made in this regard to the concept of human dignity
and the principle of non-discrimination. In addition, the full enjoy-
ment of other rights — such as the right to freedom of expression, the
right to freedom of association (such as for tenants and other
community-based groups), the right to freedom of residence and the
right to participate in public decision-making — is indispensable if the
right to adequate housing is to be realized and maintained by all
groups in society. Similarly, the right not to be subjected to arbitrary
or unlawful interference with one’s privacy, family, home or corre-
spondence constitutes a very important dimension in defining the
right to adequate housing.

Regardless of the state of development of any country, there are cer-
tain steps which must be taken immediately. As recognized in the
Global Strategy for Shelter and in other international analyses, many
of the measures required to promote the right to housing would only
require the abstention by the Government from certain practices and
acommitment to facilitating “self-help” by affected groups. To the ex-
tent that any such steps are considered to be beyond the maximum re-
sources available to a State Party, it is appropriate that a request be
made as soon as possible for international cooperation in accordance
with Articles 11(1), 22 and 23 of the Covenant, and that the Commit-
tee be informed thereof.

States Parties must give due priority to those social groups living in
unfavourable conditions by giving them particular consideration.
Policies and legislation should correspondingly not be designed to
benefit already advantaged social groups at the expense of others.
The Committee is aware that external factors can affect the right to a
continuous improvement of living conditions, and that in many States
Parties overall living conditions declined during the 1980s. However,
as noted by the Committee in its General Comment 2 (1990)
(E/1990/23, annex l11), despite externally caused problems, the obliga-
tions under the Covenant continue to apply and are perhaps even
more pertinent during times of economic contraction. It would thus
appear to the Committee that a general decline in living and housing
conditions, directly attributable to policy and legislative decisions by
States Parties, and in the absence of accompanying compensatory
measures, would be inconsistent with the obligations under the Cove-
nant.
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12. While the most appropriate means of achieving the full realization of
the right to adequate housing will inevitably vary significantly from
one State Party to another, the Covenant clearly requires that each
State Party take whatever steps are necessary for that purpose. This
will almost invariably require the adoption of a national housing strat-
egy which, as stated in Paragraph 32 of the Global Strategy for Shel-
ter, “defines the objectives for the development of shelter conditions,
identifies the resources available to meet these goals and the most
cost-effective way of using them and sets out the responsibilities and
time frame for the implementation of the necessary measures”. Both
for reasons of relevance and effectiveness, as well as in order to ensure
respect for other human rights, such a strategy should reflect exten-
sive genuine consultation with, and participation of, all of those af-
fected, including the homeless, the inadequately housed and their
representatives. Furthermore, steps should be taken to ensure coordi-
nation between ministries and regional and local authorities in order
to reconcile related policies (economics, agriculture, environment, en-
ergy, etc.) with the obligations under Article 11 of the Covenant.

13. Effective monitoring of the situation with respect to housing is an-
other obligation of immediate effect. For a State Party to satisfy its ob-
ligations under Article 11(1) it must demonstrate, inter alia, that it
has taken whatever steps are necessary, either alone or on the basis of
international cooperation, to ascertain the full extent of homeless-
ness and inadequate housing within its jurisdiction. In this regard, the
revised general guidelines regarding the form and contents of reports
adopted by the Committee (E/C.12/1991/1) emphasize the need to
“provide detailed information about those groups within... society
that are vulnerable and disadvantaged with regard to housing”. They
include, in particular, homeless persons and families, those inade-
guately housed and without ready access to basic amenities, those liv-
ing in “illegal” settlements, those subject to forced evictions and
low-income groups.

14. Measures designed to satisfy a State Party’s obligations in respect of
the right to adequate housing may reflect whatever mix of public and
private sector measures are considered appropriate. While in some
States public financing of housing might most usefully be spent on di-
rect construction of new housing, in most cases experience has shown
the inability of Governments to fully satisfy housing deficits with pub-
licly built housing. The promotion by States Parties of “enabling
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15.

16.

17.

18.

19.

strategies”, combined with a full commitment to obligations under
the right to adequate housing, should thus be encouraged. In essence,
the obligation is to demonstrate that, in aggregate, the measures be-
ing taken are sufficient to realize the right for every individual in the
shortest possible time in accordance with the maximum of available
resources.

Many of the measures that will be required will involve resource allo-
cations and policy initiatives of a general kind. Nevertheless, the role
of formal legislative and administrative measures should not be un-
derestimated in this context. The Global Strategy for Shelter (para.
66-67) has drawn attention to the types of measures that might be
taken in this regard and to their importance.

In some States, the right to adequate housing is constitutionally en-
trenched. In such cases, the Committee is particularly interested in
learning of the legal and practical significance of such an approach.
Details of specific cases and of other ways in which entrenchment has
proved helpful should thus be provided.

The Committee views many component elements of the right to ade-
guate housing as being at least consistent with the provision of domes-
tic legal remedies. Depending on the legal system, such areas might
include, but are not limited to: (a) legal appeals aimed at preventing
planned evictions or demolitions through the issuance of court-
ordered injunctions; (b) legal procedures seeking compensation fol-
lowing an illegal eviction; (c) complaints against illegal actions carried
out or supported by landlords (whether public or private) in relation to
rent levels, dwelling maintenance, and racial or other forms of dis-
crimination; (d) allegations of any form of discrimination in the alloca-
tion and availability of access to housing; and (e) complaints against
landlords concerning unhealthy or inadequate housing conditions. In
some legal systems it would also be appropriate to explore the possi-
bility of facilitating class action suits in situations involving signifi-
cantly increased levels of homelessness.

In this regard, the Committee considers that instances of forced evic-
tion are prima facie incompatible with the requirements of the Cove-
nant and can only be justified in the most exceptional circumstances,
and in accordance with the relevant principles of international law.
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Finally, Article 11(1) concludes with the obligation of States Parties to
recognize “the essential importance of international cooperation
based on free consent”. Traditionally, less than 5 per cent of all inter-
national assistance has been directed towards housing or human set-
tlements, and often the manner by which such funding is provided
does little to address the housing needs of disadvantaged groups.
States Parties, both recipients and providers, should ensure that a sub-
stantial proportion of financing is devoted to creating conditions lead-
ing to a higher number of persons being adequately housed.
International financial institutions promoting measures of structural
adjustment should ensure that such measures do not compromise the
enjoyment of the right to adequate housing. States Parties should,
when contemplating international financial cooperation, seek to indi-
cate areas relevant to the right to adequate housing where external fi-
nancing would have the most effect. Such requests should take full
account of the needs and views of the affected groups.

Excerpts* from text of General Comment No. 5 (1994)

Persons with disabilities

33. Inaddition to the need to ensure that persons with disabilities have ac-
cess to adequate food, accessible housing and other basic material
needs, it is also necessary to ensure that “support services, including
assistive devices” are available “for persons with disabilities, to assist
them to increase their level of independence in their daily living and to
exercise their rights”. The right to adequate clothing also assumes a
special significance in the context of persons with disabilities who
have particular clothing needs, so as to enable them to function fully
and effectively in society. Wherever possible, appropriate personal as-
sistance should also be provided in this connection. Such assistance
should be undertaken in a manner and spirit which fully respect the
human rights of the person(s) concerned. Similarly, as already noted
by the Committee in Paragraph 8 of General Comment No. 4 (Sixth
session, 1991), the right to adequate housing includes the right to ac-
cessible housing for persons with disabilities.

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.

** The footnotes contained in the full text of the General Comment have been omitted for present purposes.
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Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

32.

33.

Of the United Nations Principles for Older Persons, Principle 1, which
stands at the beginning of the section relating to the independence of
older persons, provides that: “Older persons should have access to
adequate food, water, shelter, clothing and health care through the
provision of income, family and community support and self-help”.
The Committee attaches great importance to this principle, which de-
mands for older persons the rights contained in Article 11 of the
Covenant.

Recommendations 19 to 24 of the Vienna International Plan of Ac-
tion on Ageing emphasize that housing for the elderly must be viewed
as more than mere shelter and that, in addition to the physical, it has
psychological and social significance which should be taken into ac-
count. Accordingly, national policies should help elderly persons to
continue to live in their own homes as long as possible, through the
restoration, development and improvement of homes and their adap-
tation to the ability of those persons to gain access to and use them
(Recommendation 19). Recommendation 20 stresses the need for ur-
ban rebuilding and development planning and law to pay special at-
tention to the problems of the ageing, assisting in securing their social
integration, while Recommendation 22 draws attention to the need to
take account of the functional capacity of the elderly in order to pro-
vide them with a better living environment and facilitate mobility and
communication through the provision of adequate means of trans-
port.

Commentary

This provision is of central importance to the overall objectives of the Covenant. Although
paragraph 2 is devoted exclusively to an elaboration of aspects of the right to adequate
food, the article as a whole is much more wide-ranging. It covers the right to an adequate
standard of living, the right to the continuous improvement of living conditions, and the
rights to adequate food, clothing and housing.

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.
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In the past, reporting States have tended to provide relatively little information on some of
these issues, especially the right to an adequate standard of living and the right to adequate
housing. In addition, much of the statistical and other information provided has been
rather uninformative because of the lack of an adequate contextual explanation or of suffi-
cient details. For example, per capita food intake measured in calories is useful for certain
purposes but does not, of itself, say anything about the extent of enjoyment by individuals
of their right to adequate food. To be meaningful to the Committee, such information
needs to be broken down according to specific groups of the population (e.g. women, chil-
dren, minority groups etc.) and to indicate the extent to which the national average con-
ceals major problems of undernutrition and malnutrition. The situation of women is, in
almost all cases, worse than that of men. Where this is true, the Committee calls upon
States Parties to report in particular detail on the gender dimension of the enjoyment of
each of the rights and on the measures which have been taken, or are planned, in order to
overcome existing discrimination and inequality.

Since the guidelines are detailed and specific with respect to each of the rights dealt with in
Article 11(1) itis not useful to repeat them here. Nevertheless, it may be noted that, in gen-
eral terms, at least the following types of information are required in connection with each
right:

(@) anassessment of the present position with particular emphasis on the situation of the
most vulnerable and disadvantaged members of the society. The report should also
give details of the means by which the Government has obtained the information re-
quired to provide an accurate and detailed description. For example, the report
should describe a national nutrition survey if one has been undertaken regularly, or
indicate how, in the absence of such surveys, the Government ascertains the exact
nature of the nutritional status of the population. The same would apply to descrip-
tions of the situation with respect to the standard of living and housing.

(b) an indication of progress achieved over time with respect to each of the rights. For
example, a comparison of the situation ten and five years ago with the existing situa-
tion is extremely useful. Once reporting under the Covenant is sufficiently detailed,
this information should automatically be available to the Committee on the basis of
each State Party’s five-yearly periodic reports.

(c) anidentification of the principal problems that have prevented full realization of each
right. While this need not be exhaustive, its purpose is to demonstrate that the Gov-
ernment has sought to analyse the problems that exist.

(d) a general indication of the type of policies envisaged in order to address existing
shortcomings in the realization of each right. While the particular policy and pro-
gramme measures to be adopted are matters for the State Party alone to decide, the
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Committee needs to know that Government policies have in fact been formulated in
an attempt to promote the progressive realization of the rights in question. Of par-
ticular importance in this regard is the identification by the State Party of specific
benchmarks against which the realization of each of the rights recognized in Article
11 can be assessed.

In reporting on the right to adequate clothing, the issue of major interest to the Committee
is whether or not there are significant numbers of persons who do not have access to the
clothing they require not only for survival but as part of the enjoyment of an adequate stan-
dard of living.

In reporting on the right to adequate housing, reporting officers might wish to make use of
information compiled and policies pursued in connection with the adoption of a “national
shelter strategy”. The guidelines for the preparation of such a strategy were endorsed by
the General Assembly and are contained in an Annex to General Assembly resolution
43/181 of 20 December 1988. It is also important in this regard for reports to address the
specific issues identified in General Comment No. 4 (1991).

The most important point to note about paragraph 2 is that the various measures listed,
such as the improvement of methods of production, are only of interest to the Committee
in so far as they are linked to enhanced realization of the right to food. Thus, for example,
there may be many motives involved in reforming agrarian systems or promoting use of
scientific knowledge. But these issues need only be dealt with in a State Party’s report to
the extent that they have had a demonstrable impact on the enjoyment of the right to ade-
quate food.

Reporting officers should note that the rights dealt with in Article 11 are also protected by
other international instruments. They include Article 6(1) of ICCPR, Articles 11(2) and
14(2) (g) and (h) of CEDAW, Article 5(e|(iii) of ICERD, and Article 27 of the CRC.

ARTICLE 12

Text of Article 12

1. The States Parties to the present Covenant recognize the right of eve-
ryone to the enjoyment of the highest attainable standard of physical
and mental health.

2. The steps to be taken by the States Parties to the present Covenant to
achieve the full realization of this right shall include those necessary
for:
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(@ The provision for the reduction of the stillbirth-rate and of infant
mortality and for the healthy development of the child;

(b)  The improvement of all aspects of environmental and industrial
hygiene;

(c) The prevention, treatment and control of epidemic, endemic,
occupational and other diseases;

(d) The creation of conditions which would assure to all medical
service and medical attention in the event of sickness.

Text of the guidelines on Article 12 of the Covenant

1. Please supply information on the physical and mental health of your
population, both in the aggregate and with respect to different groups
within your society. How has the health situation changed over time
with regard to these groups? In case your Government has recently
submitted reports on the health situation in your country to the World
Health Organization (WHO) you may wish to refer to the relevant
parts of these reports rather than repeat the information here.

2. Please indicate whether your country has a national health policy.
Please indicate whether a commitment to the WHO primary health-
care approach has been adopted as part of the health policy of your
country. If so, what measures have been taken to implement primary
health care?

3. Please indicate what percentage of your GNP as well as of your na-
tional and/or regional budget(s) is spent on health. What percentage of
those resources is allocated to primary health care? How does this
compare with 5 years ago and 10 years ago?

4. Please provide, where available, indicators as defined by WHO, relat-
ing to the following issues:

(@ Infant mortality rate (in addition to the national value, please
provide the rate by sex, urban/rural division, and also, if possible,
by socio-economic or ethnic group and geographical area. Please
include national definitions of urban/rural and other subdivi-
sions);

(b) Population access to safe water (please disaggregate urban/ ru-
ral);
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Population access to adequate excrete disposal facilities (please
disaggregate urban/rural);

Infants immunized against diphtheria, pertussis, tetanus, mea-
sles, poliomyelitis and tuberculosis (please disaggregate urban/
rural and by sex);

Life expectancy (please disaggregate urban/rural, by socio-
economic group and by sex);

Proportion of the population having access to trained personnel
for the treatment of common diseases and injuries, with regular
supply of 20 essential drugs, within one hour’s walk or travel;

Proportion of pregnant women having access to trained person-
nel during pregnancy and proportion attended by such person-
nel for delivery. Please provide figures on the maternity
mortality rate, both before and after childbirth,

Proportion of infants having access to trained personnel for
care.

(Please provide breakdowns by urban/rural and socio-economic
groups for indicators (f) to (h)).

5. Canitbediscerned from the breakdown of the indicators employed in
paragraph 4, or by other means, that there are any groups in your
country whose health situation is significantly worse than that of the
majority of the population? Please define these groups as precisely as
possible and give specifics. Which geographical areas in our country if
any, are worse off with regard to the health of their population?

(a)

During the reporting period, have there been any changes in na-
tional policies, laws and practices negatively affecting the health
situation of these groups or areas? If so, please describe these
changes and their impact.

Please indicate what measures are considered necessary by your
Government to improve the physical and mental health situa-
tion of such vulnerable and disadvantaged groups or in such
worse-off areas.
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(c) Please explain the policy measures your Government has taken,
to the maximum of available resources, to realize such improve-
ment. Indicate time-related goals and benchmarks for measur-
ing your achievements in this regard.

(d) Please describe the effect of these measures on the heath situa-
tion of the vulnerable and disadvantaged groups or worse-off ar-
eas under consideration, and report on the successes, problems
and shortcomings of these measures.

(e) Please describe the measures taken by your government in order
to reduce the stillbirth rate and infant mortality and to provide
for the healthy development of the child.

(f)  Please list the measures taken by your government to improve
all aspects of environmental and industrial hygiene.

() Please describe the measures taken by your government to pre-
vent, treat and control epidemic, endemic, occupational and
other diseases.

(h) Please describe the measures taken by your Government to as-
sure to all medical service and medical attention in the event of
sickness.

()  Please describe the effect of the measures listed in subpara-
graphs (e) to (h) on the situation of the vulnerable and disadvan-
taged groups in your society and in any worse-off areas. Report
on difficulties and failures as well as on positive results.

Please indicate the measures taken by your Government to ensure
that the rising costs of health care for the elderly do not lead to in-
fringements of these persons’ right to health.

Please indicate what measures have been taken in your country to
maximize community participation in the planning, organization, op-
eration and control of primary health care.

Please indicate what measures have been taken in your country to pro-
vide education concerning prevailing health problems and the meas-
ures of preventing and controlling them.

Please indicate the role of international assistance in the full realiza-
tion of the right enshrined in Article 12.
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Excerpts* from text of General Comment No. 5 (1994)

Persons with disabilities

34. According to the Standard Rules, “States should ensure that persons

with disabilities, particularly infants and children, are provided with
the same level of medical care within the same system as other mem-
bers of society”. The right to physical and mental health also implies
the right to have access to, and to benefit from, those medical and so-
cial services — including orthopaedic devices — which enable persons
with disabilities to become independent, prevent further disabilities
and support their social integration. Similarly, such persons should be
provided with rehabilitation services which would enable them “to
reach and sustain their optimum level of independence and function-
ing”. All such services should be provided in such a way that the per-
sons concerned are able to maintain full respect for their rights and
dignity.

Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

34. With aview to the realization of the right of elderly persons to the en-

35.

joyment of a satisfactory standard of physical and mental health, in
accordance with Article 12, paragraph 1, of the Covenant, States Par-
ties should take account of the content of Recommendations 1 to 17
of the Vienna International Plan of Action on Ageing, which focus en-
tirely on providing guidelines on health policy to preserve the health
of the elderly and take a comprehensive view, ranging from preven-
tion and rehabilitation to the care of the terminally ill.

Clearly, the growing number of chronic, degenerative diseases and
the high hospitalization costs they involve cannot be dealt with only
by curative treatment. In this regard, States Parties should bear in
mind that maintaining health into old age requires investments dur-
ing the entire life span, basically through the adoption of healthy life-
styles (food, exercise, elimination of tobacco and alcohol, etc.).

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.

** The footnotes contained in the full text of the General Comment have been omitted for present purposes.
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Prevention, through regular checks suited to the needs of the elderly,
plays a decisive role, as does rehabilitation, by maintaining the func-
tional capacities of elderly persons, with a resulting decrease in the
cost of investments in health care and social services.

Commentary

Under this article, reporting States should focus in particular on two issues. The first is the
overall level of physical and mental health of the population. The second concerns the de-
gree of access to health care that is available to the population. The reporting guidelines
place particular emphasis upon the provision of statistical information based on generally
accepted indicators of health, as defined by the WHO. If this information is already avail-
able in reports provided to the WHO, reference may be made to that information provided
that it is accessible to the Committee.

In addition to such information, however, the guidelines also indicate the importance of
providing information about any groups whose health situation is significantly worse than
that of the majority of the population. As is the case with the other provisions of the Cove-
nant, the Committee’s concern is to ascertain details of the situation in practice as well as
to obtain an indication of the policies and programmes that are being pursued with a view
to improving the existing levels of realization of the right. In this regard, the identification of
benchmarks or time-specific goals for improvement can assist the Committee in evaluating
the extent of a State Party’s compliance with its obligations under the Covenant.

It will be recalled that the World Conference on Human Rights specifically recognized “the
importance of the enjoyment by women of the highest standard of physical and mental
health throughout their life span”. The Conference also reaffirmed “a woman’s right to ac-
cessible and adequate health care and the widest range of family planning services”. It is of
particular importance therefore that reporting on Article 12 should provide a detailed
breakdown of the situation of women in relation to all key issues. An indication should also
be given of any measures aimed at redressing the existing inequities and inadequacies in
this regard.

Finally, it might be observed that the specific measures listed under sections (a) to (d) of
paragraph 2 are not necessarily exhaustive of the measures that might need to be taken to
ensure progressive realization of the right to physical and mental health. In this regard, par-
ticular attention should be given in reporting to the health and related threats posed by pol-
lution and other environmental problems. While the Covenant does not explicitly
recognize a right to environmental well-being as such, it is clear that the right to health en-
compasses many aspects of a right to a safe and healthy environment. Thus, the Commit-
tee has consistently sought appropriate information from States Parties whose reports
have been deficient in that regard. The situation in relation to HIV/AIDS is also of particu-
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lar relevance in this respect. Information should focus on the number of persons affected,
the measures taken to provide them with appropriate care, preventive measures and meas-
ures to ensure non-discrimination in relation to those infected by the virus.

The right to health is also dealt with in Articles 12 and 14(2)(b) of CEDAW, Article 5(e)(iv) of
ICERD, and Article 24 of the CRC.

ARTICLE 13

Text of Article 13

1. The States Parties to the present Covenant recognize the right of eve-
ryone to education. They agree that education shall be directed to the
full development of the human personality and the sense of its dig-
nity, and shall strengthen the respect for human rights and funda-
mental freedoms. They further agree that education shall enable all
persons to participate effectively in a free society, promote under-
standing, tolerance and friendship among all nations and all racial,
ethnic or religious groups, and further the activities of the United Na-
tions for the maintenance of peace.

2. The States Parties to the present Covenant recognize that, with a view
to achieving the full realization of this right:

(@ Primary education shall be compulsory and available free to all;

(b) Secondary education in its different forms, including technical
and vocational secondary education, shall be made generally
available and accessible to all by every appropriate means, and
in particular by the progressive introduction of free education;

(c) Higher education shall be made equally accessible to all, on the
basis of capacity, by every appropriate means, and in particular
by the progressive introduction of free education;

(d) Fundamental education shall be encouraged or intensified as far
as possible for those persons who have not received or com-
pleted the whole period of their primary education;

(e) The development of a system of schools at all levels shall be ac-
tively pursued, an adequate fellowship system shall be estab-
lished, and the material conditions of teaching staff shall be
continuously improved.
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The States Parties to the present Covenant undertake to have respect
for the liberty of parents and, when applicable, legal guardians to
choose for their children schools, other than those established by the
public authorities, which conform to such minimum educational stan-
dards as may be laid down or approved by the State and to ensure the
religious and moral education of their children in conformity with
their own convictions.

No part of this article shall be construed so as to interfere with the lib-
erty of individuals and bodies to establish and direct educational insti-
tutions, subject always to the observance of the principles set forth in
paragraph 1 of this article and to the requirement that the education
given in such institutions shall conform to such minimum standards
as may be laid down by the State.

Text of the guidelines on Article 13 of the Covenant

1.

With a view to achieving in your country the full realization of the
right of everyone to education:

(@ How does your government discharge the obligation to provide
for primary education that is compulsory and available free to
all? (If primary education is not compulsory and/or free of
charge, see especially Article 14).

(b) Is secondary education, including technical and vocational sec-
ondary education, generally available and accessible to all? To
what extent is such secondary education free of charge?

(c) To what extent is general access to higher education realized in
your country? What are the costs of such higher education? Is
free education established or being introduced progressively?

(d)  What efforts have you made to establish a system of fundamen-
tal education for those persons who have not received or com-
pleted the whole period of their primary education?

In case your Government has recently submitted reports relevant to
the situation with respect to the right contained in Article 13 to the
United Nations or a specialized agency, you may wish to refer to the
relevant parts of those reports rather than repeat the information
here.
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2. What difficulties have you encountered in the realization of the right
to education, as spelt out in paragraph 1? What time-related goals and
benchmarks has your Government set in this respect?

3. Please provide statistics on literacy, enrolment in fundamental educa-
tion with information on rural areas, adult and continuing education,
drop-out rates at all levels of education as well as graduating rates at
all levels (please disaggregate, if possible, according to sex, religion,
etc.). Also provide information on measures taken to promote literacy
with data on the scope of programmes, target population, financing
and enrolment, as well as graduation statistics by age group, sex, etc.
Please report on the positive results of these measures as well as on
the difficulties and failures.

4. Please provide information on the percentage of your budget (or, if
necessary, regional budgets) spent on education. Describe your sys-
tem of schools, your activity in building new schools, the vicinity of
schools, particularly in rural areas, as well as the schooling schedules.

5. Towhat extent is equal access to the different levels of education and
to measures to promote literacy enjoyed in practice? For instance:

(@ What is the ratio of men and women making use of the different
levels of education and taking part in these measures?

(b)  Withregard to the practical enjoyment of the right to these levels
of education and measures to promote literacy, are there any
particularly vulnerable and disadvantaged groups? Indicate, for
instance, to what extent young girls, children of low-income
groups, children in rural areas, children who are physically or
mentally disabled, children of immigrants and of migrant work-
ers, children belonging to linguistic, racial, religious or other mi-
norities, and children of indigenous people, enjoy the right to
literacy and education spelt out in Article 12.

(c) What actions is your Government taking or contemplating in or-
der to introduce or guarantee equal access to all levels of educa-
tion within your country, for instance in the form of
anti-discriminatory measures, financial incentives, fellowships,
positive or affirmative action? Please describe the effect of such
measures.
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(d) Please describe the linguistic facilities provided to this effect,
such as the availability of teaching in the mother tongue of the
students.

6. Please describe the conditions of teaching staff at all levels in your
country, having regard to the Recommendation concerning the Status
of Teachers adopted on 5 October 1966 by the Special Intergovern-
mental Conference on the Status of Teachers, convened by UNESCO.
How do teachers’ salaries compare to salaries of (other) civil servants?
How has this ratio developed over time? What measures does your
country take or contemplate to improve the living conditions of teach-
ing staff?

7. What proportion of schools at all levels in your country is not estab-
lished and administered by the Government? Have any difficulties
been encountered by those wishing to establish or to gain access to
those schools?

8. During the reporting period, have there been any changes in national
policies, laws and practices negatively affecting the right enshrined in
Article 13? If so, please describe these changes and evaluate their im-
pact.

9. Please indicate the role of international assistance in the full realiza-
tion of the right enshrined in Article 13.

Excerpts* from text of General Comment No. 5 (1994)

Persons with disabilities

35. School programmes in many countries today recognize that persons
with disabilities can best be educated within the general education sys-
tem. Thus the Standard Rules provide that “States should recognize
the principle of equal primary, secondary and tertiary educational op-
portunities for children, youth and adults with disabilities, in inte-
grated settings”. In order to implement such an approach, States
should ensure that teachers are trained to educate children with dis-

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.

** The footnotes contained in the full text of the General Comment have been omitted for present purposes.
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abilities within regular schools and that the necessary equipment and
support are available to bring persons with disabilities up to the same
level of education as their non-disabled peers. In the case of deaf chil-
dren, for example, sign language should be recognized as a separate
language to which the children should have access and whose impor-
tance should be acknowledged in their overall social environment.

Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

36. Article 13, paragraph 1, of the Covenant recognizes the right of every-
one to education. In the case of the elderly, this right must be ap-
proached from two different and complementary points of view: (a)
the right of elderly persons to benefit from educational programmes;
and (b) making the know-how and experience of elderly persons avail-
able to younger generations.

37. With regard to the former, States Parties should take account of: (a)
the recommendations in Principle 16 of the United Nations Principles
for Older Persons to the effect that older persons should have access
to suitable education programmes and training and should, therefore,
on the basis of their preparation, abilities and motivation, be given ac-
cess to the various levels of education through the adoption of appro-
priate measures regarding literacy training, life-long education,
access to university, etc.; and (b) Recommendation 47 of the Vienna
International Plan of Action on Ageing which, in accordance with the
concept of life-long education promulgated by the United Nations
Educational, Scientific and Cultural Organization (UNESCO), recom-
mends informal, community-based and recreation-oriented pro-
grammes for the elderly in order to develop their sense of self-reliance
and the community’s sense of responsibility. Such programmes
should enjoy the support of national Governments and international
organizations.

38. With regard to the use of the know-how and experience of older per-
sons, as referred to in the part of the recommendations of the Vienna
International Plan of Action on Ageing dealing with education (para.

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.
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74-76), attention is drawn to the important role that elderly and old
persons still play in most societies as the transmitters of information,
knowledge, traditions and spiritual values and to the fact that this im-
portant tradition should not be lost. Consequently, the Committee at-
taches particular importance to the message contained in
Recommendation 44 of the Plan: “Educational programmes featur-
ing the elderly as the teachers and transmitters of knowledge, culture
and spiritual values should be developed”.

Commentary

This article deals with the right to education in all of its different dimensions. Information is
thus sought with respect to primary, secondary, higher (tertiary) and fundamental (some-
times referred to as ‘adult’) education. There is a very important difference, however, in the
nature of the obligation with respect to primary education. Under Article 13(2)(a), the State
Party is required to recognize that primary education shall be compulsory and available free
to all. The fact that this obligation is of immediate application is underscored by the provi-
sion in Article 14 (see below) which requires any State Party that has not satisfied this obli-
gation to take very precise measures towards that goal. This immediacy contrasts with the
element of progressive realization that is specifically mentioned with respect to each of the
other educational levels.

Reports should provide any available statistical information and make use of indicators de-
vised in that regard by UNESCO. If reports have been made under the Convention Against
Discrimination in Education, adopted by UNESCO in 1960, appropriate cross-references
should be provided. The information required under Article 13, however, extends consid-
erably beyond the range of issues dealt with in that Convention.

Reports under Article 13 should pay particular attention to the situation of vulnerable and
disadvantaged groups within society (e.g. children of low-income groups, children in rural
areas, children who are physically or mentally disabled, children of immigrants or of mi-
grant workers, children belonging to linguistic, racial, religious or other minorities, and
children of indigenous people). Such information should deal not only with the legal or ad-
ministrative situation but also with the situation in practice. The situation of the girl child in
relation to access to education at all levels, and the possibility in practice of taking advan-
tage of opportunities that exist in theory, is of particular interest to the Committee. A full
breakdown of gender differentials in regard to all forms of education is thus sought by the
Committee.

In reporting on progress towards the various goals set in Article 13(2), States Parties could
usefully take account of the principles and objectives laid down in the World Declaration on
Education for All and the accompanying Framework for Action to Meet Basic Learning
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Needs, adopted by the World Conference held in Jomtien, Thailand in March 1990. In that
regard, paragraph 6 of the Framework notes the importance of “time-bound targets”
which “convey a sense of urgency and serve as a reference against which indices of imple-
mentation and accomplishment can be compared”. This approach would seem to be par-
ticularly apposite in the context of implementing Article 13 of the Covenant.

Paragraphs 3 and 4 of this article underscore the interdependence of the two sets of rights
by emphasizing that efforts to ensure realization of the right to education must not be pur-
sued at the expense of certain other rights. Reports on these provisions should deal not
only with the relevant legal and administrative provisions but also with the situation in prac-
tice. Some explanation would seem to be useful in situations in which no non-government
schools have ever been established.

The right to education is also dealt with in Articles 5(e)(v) of ICERD, Articles 5(a) and (b), 10
and 14(2)(d) of CEDAW, and Articles 28 and 29 of CRC.

ARTICLE 14

Text of Article 14

Each State Party to the present Covenant which, at the time of becoming a
Party, has not been able to secure in its metropolitan territory or other terri-
tories under its jurisdiction compulsory primary education, free of charge,
undertakes, within two years, to work out and adopt a detailed plan of ac-
tion for the progressive implementation, within a reasonable number of
years, to be fixed in the plan, of the principle of compulsory education free
of charge for all.

Text of the guidelines on Article 14 of the Covenant

If compulsory and free primary education in your country is not currently
enjoyed, please provide details on the required plan of action for the pro-
gressive implementation, within a reasonable number of years fixed in this
plan, of this principle. What particular difficulties have you encountered in
the realization of this plan of action? Please indicate the role of interna-
tional assistance in this respect.

Commentary

This article need only be reported upon by those States Parties to the Covenant which have
not yet been able to secure primary education on a compulsory basis and free of charge for
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all citizens. This would thus cover any State which has moved from such a system to one in
which some charges now apply, whatever the reasons for that regressive move might be.
The requirement that such education be “free of charge” cannot be circumvented by the in-
troduction of other “user fees” such as compulsory charges for school-building funds or
other such mandatory contributions to the basic service.

The report under this article should provide the specifics of the “detailed plan of action”
that has been worked out. That plan should reflect a step-by-step approach designed to en-
sure that, within a reasonable number of years, the requisite goal has been met. The as-
sumption underlying this provision is that every State, no matter how tight its financial
situation might be or how low its present level of primary school facilities, must make im-
mediate and carefully planned moves to ensure the availability of primary education, as a
matter of right, to all. As the Framework for Action to Meet Basic Learning Needs (see Arti-
cle 13 above) states “observable and measurable targets assist in the objective evaluation of
progress”.

ARTICLE 15

Text of Article 15

1. The States Parties to the present Covenant recognize the right of eve-
ryone:

(@ To take part in cultural life;
(b)  Toenjoy the benefits of scientific progress and its applications;

(c) To benefit from the protection of the moral and material inter-
ests resulting from any scientific, literary or artistic production
of which he is the author.

2. The steps to be taken by the States Parties to the present Covenant to
achieve the full realization of this right shall include those necessary
for the conservation, the development and the diffusion of science
and culture.

3. The States Parties to the present Covenant undertake to respect the
freedom indispensable for scientific research and creative activity.

4. The States Parties to the present Covenant recognize the benefits to
be derived from the encouragement and development of interna-
tional contacts and co-operation in the scientific and cultural fields.
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Text of the guidelines on Article 15 of the Covenant

1.

Please describe the legislative and other measures in, or adopted by
your State to realize the right of everyone to take part in the cultural
life which he or she considers pertinent, and to manifest his or her
own culture. In particular, provide information on the following:

(@)

(b)

(h)
(i)

Availability of funds for the promotion of cultural development
and popular participation in cultural life including popular sup-
port for private initiative;

The institutional infrastructure established for the implementa-
tion of policies to promote popular participation in culture, such
as cultural centres, museums, libraries, theatres, cinemas, and
in traditional arts and crafts;

Promotion of cultural identity as a factor of mutual appreciation
among individuals, groups, nations and regions;

Promotion of awareness and enjoyment of the cultural heritage
of national ethnic groups and minorities and of indigenous peo-
ples;

Role of mass media and communications media in promoting
participation in cultural life;
Preservation and presentation of mankind’s cultural heritage;

Legislation protecting the freedom of artistic creation and per-
formance, including the freedom to disseminate the results of
such activities, as well as an indication of any restrictions or limi-
tations imposed on the freedom,;

Professional education in the field of culture and art;

Any other measures taken for the conservation, development
and diffusion of culture.

Please report on positive effects as well as on difficulties and failures,
particularly concerning indigenous and other disadvantaged and par-
ticularly vulnerable groups.

Please describe the legislative and other measures taken to realize the
right of everyone to enjoy the benefits of scientific progress and its ap-
plications, including those aimed at the conservation, development
and diffusion of science. In particular, provide information on the fol-
lowing:
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(@ Measures taken to ensure the application of scientific progress
for the benefit of everyone, including measures aimed at the
preservation of mankind’s natural heritage and at promoting a
healthy and pure environment and information on the institu-
tional infrastructures established for that purpose,

(b)  Measures taken to promote the diffusion of information on sci-
entific progress;

(c) Measures taken to prevent the use of scientific and technical
progress for purposes which are contrary to the enjoyment of all
human rights, including the rights to life, health, personal free-
dom, privacy and the like;

(d) Any restrictions which are placed upon the exercise of this right,
with details of the legal provisions prescribing such restrictions.

3. Please describe the legislative and other measures taken to realize the
right of everyone to benefit from the protection of the moral and ma-
terial interests resulting from any scientific, literary or artistic work of
which he or she is the author. In particular, supply information on the
practical measures aimed at the full implementation of this right, in-
cluding provision of the necessary conditions for scientific, literary
and artistic activities, and the protection of intellectual property
rights resulting from such activities. What difficulties have affected
the degree of realization of this right?

4. Whatsteps has your Government taken for the conservation, develop-
ment and diffusion of science and culture? Please describe in particu-
lar:

(@) Measures at the constitutional level, within the national educa-
tional system and by means of the communications media;

(b)  All other practical steps taken to promote such conservation, de-
velopment and diffusion.

5. Please describe the legal, administrative and judicial system designed
to respect and protect the freedom indispensable for scientific re-
search and creative activity, in particular:

(@ Measures designed to promote enjoyment of this freedom in-
cluding the creation of all necessary conditions and facilities for
scientific research and creative activity;
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(b) Measures taken to guarantee the freedom of exchange of scien-
tific, technical and cultural information, views and experience
between scientists, writers, creative workers, artists and other
creative individuals and their respective institutions;

(c) Measures taken to support learned societies, academies of sci-
ence, professional associations, unions of workers and other or-
ganizations and institutions engaged in scientific research and
creative activities.

What difficulties have affected the degree of realization of this free-
dom?

Please describe the legislative and other measures by which your Gov-
ernment encourages and develops international contacts and co-
operation in the scientific and cultural fields, including measures
taken for:

(@) the fullest utilization, by all the States concerned, of the facili-
ties afforded by their adherence to regional and international
conventions, agreements and other instruments in the scientific
and cultural fields;

(b) Participation by scientists, writers, artists and others involved in
scientific research or creative activity in international scientific
and cultural conferences, seminars, symposiums, etc.

What factors and difficulties have affected the development of inter-
national co-operation in these fields?

During the reporting period, have there been any changes in national
policies, laws and practices negatively affecting the rights enshrined
in Article 15? If so, please describe these changes and evaluate their
impact.

In case your Government has recently submitted reports relevant to
the situation with respect to the rights contained in Article 15 to the
United Nations or a specialized agency, you may wish to refer to the
relevant parts of those reports rather than repeat the information
here.

Please indicate the role of international assistance in the full realiza-
tion of the right enshrined in Article 15.
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Excerpts* from text of General Comment No. 5 (1994)

Persons with disabilities

36. The Standard Rules provide that “States should ensure that persons
with disabilities have the opportunity to utilize their creative, artistic
and intellectual potential, not only for their own benefit, but also for
the enrichment of their community, be they in urban or rural areas...
States should promote the accessibility to and availability of places for
cultural performances and services...”. The same applies to places for
recreation, sports and tourism.

37. Theright to full participation in cultural and recreational life for per-
sons with disabilities further requires that communication barriers be
eliminated to the greatest extent possible. Useful measures in this re-
gard might include “the use of talking books, papers written in simple
language and with clear format and colours for persons with mental
disability, [and] adapted television and theatre for deaf persons”.

38. In order to facilitate the equal participation in cultural life of persons
with disabilities, Governments should inform and educate the general
public about disability. In particular, measures must be taken to dispel
prejudices or superstitious beliefs against persons with disabilities, for
example those that view epilepsy as a form of spirit possession or a
child with disabilities as a form of punishment visited upon the family.
Similarly, the general public should be educated to accept that per-
sons with disabilities have as much right as any other persons to make
use of restaurants, hotels, recreation centres and cultural venues.

Excerpts* from text of General Comment No. 6 (1995)

The economic, social and cultural rights of older persons

39. In Article 15, paragraphs 1 (a) and (b), of the Covenant, States Parties
recognize the right of everyone to take part in cultural life and to enjoy
the benefits of scientific progress and its applications. In this respect,
the Committee urges States Parties to take account of the recommen-

* The remaining parts of the General Comment are included elsewhere in this chapter in relation to each of the specific
articles to which they refer.

** The footnotes contained in the full text of the General Comment have been omitted for present purposes.
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40.

41.

42.

dations contained in the United Nations Principles for Older Persons,
and in particular of Principle 7: “Older persons should remain inte-
grated in society, participate actively in the formulation and imple-
mentation of policies that directly affect their well-being and share
their knowledge and skills with younger generations”; and Principle
16: “Older persons should have access to the educational, cultural,
spiritual and recreational resources of society”.

Similarly, Recommendation 48 of the Vienna International Plan of
Action on Ageing encourages Governments and international organi-
zations to support programmes aimed at providing the elderly with
easier physical access to cultural institutions (museums, theatres, con-
cert halls, cinemas, etc.).

Recommendation 50 stresses the need for Governments, non-
governmental organizations and the ageing themselves to make ef-
forts to overcome negative stereotyped images of older persons as suf-
fering from physical and psychological disabilities, incapable of
functioning independently and having neither role nor status in soci-
ety. These efforts, in which the media and educational institutions
should also take part, are essential for achieving a society that champi-
ons the full integration of the elderly.

With regard to the right to enjoy the benefits of scientific progress and
its applications, States Parties should take account of Recommenda-
tions 60, 61 and 62 of the Vienna International Plan of Action and
make efforts to promote research on the biological, mental and social
aspects of ageing and ways of maintaining functional capacities and
preventing and delaying the start of chronic illnesses and disabilities.
In this connection, it is recommended that States, intergovernmental
organizations and non-governmental organizations should establish
institutions specializing in the teaching of gerontology, geriatrics and
geriatric psychology in countries where such institutions do not exist.

Commentary

The reporting guidelines relating to this article are detailed and relatively specific. The most
important point to note from a reporting perspective is that three very different issues are
dealt with in the article and each must be addressed in some detail in States Parties’ reports.
Perhaps the most neglected of the rights dealt with in this article is the right of everyone to
take partin cultural life. This is the only provision in the Covenant that explicitly addresses
this issue. Given the constantly growing awareness of the importance of cultural identity,
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especially for groups such as minorities, indigenous peoples, immigrants, and others
whose cultural roots and traditions differ from those of the majority, this right is often of the
greatest importance. While general information on positive programs and activities in the
cultural field is relevant here, the Committee is especially concerned to identify the extent
to which the right is not currently enjoyed by different groups within each society.

With respect to the other issues dealt with in Article 15, past experience shows that there is
a tendency for States Parties’ reports to list a few pieces of legislation and some interna-
tional exchange agreements and assume that the reporting requirements are thereby satis-
fied. However, as is also the case with the other provisions of the Covenant, States Parties
should bear in mind the importance of indicating the factors and difficulties, if any, which
continue to constrain the full realization of each of these rights.

These rights are also dealt with in Article 27 of ICCPR, Article 5(e)(vi) of ICERD, Article
13(c) of CEDAW, and Articles 30 and 31 of CRC.

B. CONSIDERATION OF THE REPORTS BY THE
COMMITTEE ON ECONOMIC, SOCIAL
AND CULTURAL RIGHTS

(a) The Committee: its composition

As noted earlier, the Covenant does not expressly provide for the creation of a Committee
to assist the Economic and Social Council in its work under the Covenant. Initially the
Council sought to fulfil its mandate on the basis of the work of a Sessional Working Group.
This was composed, in the first instance, of delegates to the Council, and subsequently of
Governmental Experts. However, the Council concluded that these arrangements were
unsatisfactory and opted instead to establish a committee which would, for all practical pur-
poses, parallel that established to monitor compliance under the ICCPR (i.e. the Human
Rights Committee).

The relevant arrangements were adopted by the Council in 1985 and, after thorough re-
views in 1990 and 1995, were again endorsed by the Council. As of 1996 the Council was
considering ways and means by which the formal legal, and not just the de facto, status of
the Committee could be brought into conformity with that of the other bodies expressly
created by the relevant treaty instruments.

Excerpts from Economic and Social Council resolution 1985/17 of 28 May 1985
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(b)

The Committee shall have eighteen members who shall be ex-
perts with recognized competence in the field of human rights,
serving in their personal capacity, due consideration being given
to equitable geographical distribution and to the representation
of different forms of social and legal systems; to this end, fifteen
seats will be equally distributed among the regional groups,
while the additional three seats will be allocated in accordance
with the increase in the total number of States Parties per re-
gional group;

The members of the Committee shall be elected by the Council
by secret ballot from a list of persons nominated by States Par-
ties to the International Covenant on Economic, Social and Cul-
tural Rights under the following conditions:

(i)  The members of the Committee shall be elected for a term
of four years and shall be eligible for re-election at the end
of their term, if renominated,;

(i)  One half of the membership of the Committee shall be re-
newed every second year, bearing in mind the need to main-
tain the equitable geographical distribution mentioned in
subparagraph (b) above;

(i) The first elections shall take place during the Council’s
first regular session of 1986; immediately after the first
elections, the President of the Council shall choose by lot
the names of nine members whose term shall expire at the
end of two years;

(iv. The terms of office of members elected to the Committee
shall begin on 1 January following their election and expire
on 31 December following the election of members that are
to succeed them as members of the Committee;

(v)  Subsequent elections shall take place every second year
during the first regular session of the Council;

(vi) At least four months before the date of each election to the
Committee the Secretary-General shall address a written
invitation to the States Parties to the Covenant to submit
their nominations for membership of the Committee
within three months, the Secretary-General shall prepare a
list of the persons thus nominated, with an indication of
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the States Parties which have nominated them, and shall
submit it to the Council no later than one month before the
date of each election;

(d) The Committee shall meet annually for a period of up to three
weeks, taking into account the number of reports to be exam-
ined by the Committee, with the venue alternating between Ge-
neva and New York;

() The members of the Committee shall receive travel and subsis-
tence expenses from United Nations resources;

(f)  The Committee shall submit to the Council a report on its activi-
ties, including a summary of its consideration of the reports sub-
mitted by States Parties to the Covenant, and shall make
suggestions and recommendations of a general nature on the ba-
sis of its consideration of those reports and of the reports submit-
ted by the specialized agencies, in order to assist the Council to
fulfil, in particular, its responsibilities under Articles 21 and 22
of the Covenant;

(@ The Secretary-General shall provide the Committee with sum-
mary records of its proceedings, which shall be made available to
the Council at the same time as the report of the Committee; the
Secretary-General shall further provide the Committee with the
necessary staff and facilities for the effective performance of its
functions, bearing in mind the need to give adequate publicity to
its work.

Candidates for membership of the Committee may only be nominated by States which are
parties to the Covenant. The election, however, takes place in the Economic and Social
Council, all of the members of which are entitled to vote. Despite the role thus played by
States which are both parties and non-parties to the Covenant, the members of the Com-
mittee do not in any way represent the State whose nationality they bear. They are elected
as independent experts and serve in their personal capacities.

The Committee elects from among its members a Bureau composed of a Chairperson,
three Vice-Chairpersons and a Rapporteur. They serve a term of two years and are eligible
for re-election. The Committee has always met in Geneva, partly because of financial diffi-
culties within the United Nations and partly because of an increasing tendency to centralize
the activities of the various human rights treaty bodies in Geneva, rather than New York.
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(b) The Committee: its methods of work

The Committee normally holds two three-week sessions per year, in May and in
November-December, in Geneva. The procedures for the examination of States’ reports,
in conformity with Part IV of the Covenant and with the relevant resolutions and decisions
of the Economic and Social Council, are reflected in the Committee’s Rules of Procedure
as well as in the practices that have evolved since its first session in 1987. In general, the
Committee has endeavoured to follow procedures that are comparable to those adopted
by the other treaty bodies, with appropriate modifications to reflect the special nature of
the tasks entrusted to it.

Consideration of the report of each State Party takes place in an open, or public, session of
the Committee and in the presence of one or more representatives of the State Party con-
cerned. The reporting State is notified in advance of the session at which its report will be
considered and of the date on which that consideration is expected to commence. Last-
minute requests by States to defer the presentation of a report which has been scheduled
for consideration at a particular session are extremely disruptive for all concerned and have
caused major problems for the Committee in the past. Accordingly, the Committee’s pol-
icy as from its eighth session is not to grant such requests and to proceed with its considera-
tion of all scheduled reports, even in the absence of a representative of the State
concerned.

The representatives of the State Party are entitled to make an opening and closing state-
ment to the Committee (see sub-section (d) below) and to respond to the various questions
posed during the consideration of the report. In view of the importance of that role, from
the viewpoint of both the Committee and the State concerned, it is desirable that the expe-
rience, status and expertise of the representatives should enable them to deal with the full
range of rights recognized in the Covenant.

Each session is normally preceded by a pre-sessional working group which meets for a pe-
riod of five days. The principal purpose of the working group is to identify in advance the
questions which might most usefully be discussed with the representatives of the reporting
States. The aim is to improve the efficiency of the system and to facilitate the task of States
representatives by providing advance notice of the principal issues which might arise in the
examination of the reports. It is generally accepted that the complex nature and diverse
range of many of the issues raised in connection with the implementation of the Covenant
constitute a strong argument in favour of providing States Parties with the possibility of
preparing in advance to answer some of the principal questions arising out of their reports.
Such an arrangement also enhances the likelihood that the State Party will be able to pro-
vide precise and detailed information.
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In terms of working methods, the working group usually decides, in the interests of effi-
ciency, to allocate to each of its members initial responsibility for undertaking a detailed re-
view of a specific number of reports and for putting before the group a preliminary list of
issues. The decision as to how the reports should be allocated for this purpose is based in
part on the preferred areas of expertise of the member concerned. Each draft is then re-
vised and supplemented on the basis of observations by the other members of the group
and the final version of the list is adopted by the group as a whole. This procedure is applied
equally to both initial and periodic reports.

In preparation for the pre-sessional working group, the Committee has asked the secretar-
iat to place at the disposal of its members a country analysis as well as all pertinent docu-
ments containing information relevant to each of the reports to be examined. For this
purpose the Committee has invited all concerned individuals, bodies and non-
governmental organizations to submit relevant and appropriate documentation to the sec-
retariat. It has also asked the secretariat to ensure that certain types of information are
regularly placed in the relevant files.

In order to ensure that the Committee is as well informed as possible, it provides opportu-
nities for non-governmental organizations to submit relevant information to it. They may
do this in writing at any time, in accordance with the appropriate Economic and Social
Council procedures. The Committee’s pre-sessional working group is also open to the sub-
mission of information in person or in writing from any non-governmental organization,
provided that it relates to matters on the agenda of the working group. In addition, the
Committee sets aside part of the first afternoon at each of its sessions to enable representa-
tives of non-governmental organizations to provide oral information. Such information
should: (a) focus specifically on the provisions of the International Covenant on Economic,
Social and Cultural Rights; (b) be of direct relevance to matters under consideration by the
Committee; (c) be reliable; and (d) not be abusive. The relevant meeting is open and pro-
vided with interpretation services, but is not covered by summary records.

The Committee has requested the secretariat to ensure that any written information for-
mally submitted to it by individuals or non-governmental organizations in relation to the
consideration of a specific State Party report be made available as soon as possible to the
representative of the State concerned.

The Committee has agreed that every effort should be made to limit the overall number of
questions included in the list of written questions drawn up by the Working Group and to
ensure that they are all pertinent to issues arising out of the Covenant. The list of issues thus
drawn up is transmitted directly to the permanent mission of the State concerned with a
note stating, inter alia, the following:
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“The listis not intended to be exhaustive and it should not be in-
terpreted as limiting or in any other way prejudging the type and
range of questions which members of the Committee might wish
to ask. However, the working group believes that the construc-
tive dialogue which the Committee wishes to have with the repre-
sentatives of the State Party can be facilitated by making the list
available in advance of the Committee’s session”.

In order to improve the dialogue that the Committee seeks, it strongly urges each State
Party to provide in writing its replies to the list of issues and to do so sufficiently in advance
of the session at which its report will be considered to enable the replies to be translated and
made available to all members of the Committee. In cases in which government represen-
tatives have arrived at the Committee with the written answers, rather than providing them
in advance, the dialogue is unlikely to be a satisfactory one and the task for the representa-
tives becomes much more difficult. It also increases the likelihood that the Committee’s dis-
satisfaction will be reflected in its concluding observations.

In order to allow sufficient time for the relevant processes, the pre-sessional working group
is actually held at the end of the preceding session with a view to preparing as far in ad-
vance as possible for the next session and in order to reduce travel and related costs.

In addition, the Committee has stated that in cases in which a State Party’s report is “very
significantly overdue” it will consider the situation concerning the implementation of the
Covenant in the absence of the report. It has indicated that it considers that a situation of
persistent non-reporting by States Parties risks bringing the entire supervisory procedure
into disrepute, thereby undermining one of the foundations of the Covenant. For that rea-
son, it decided in 1990 to begin to consider the situation concerning the implementation of
the Covenant in respect of each State Party whose initial or periodic reports were very sig-
nificantly overdue. The Committee subsequently adopted a four step procedure in such
cases. The first consists of the identification of those States Parties whose reports are very
much overdue, primarily on a chronological basis. The second step involves notification of
that State Party whose situation the Committee intends to consider at a specified future
session. In situations in which the State Party concerned indicates that a report will shortly
be provided to the Committee, the Chairperson of the Committee is authorized to defer
consideration of the situation for one session, but not longer. The third step is to proceed,
in the absence of any report, to its consideration of the status of economic, social and cul-
tural rights in that country in the light of all available information. The consideration is
based upon the preparation of a draft set of concluding observations by a country rap-
porteur who consults all available sources. The final step is the adoption of concluding ob-
servations.
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In a significant number of cases in which this procedure has been invoked, States Parties
with long overdue reports have responded promptly and provided the Committee with a
report. In those cases in which no such report has been provided, the Committee has
shown that it will undertake an intensive examination of the situation and will not hesitate
to adopt a highly critical approach if that appears to be warranted.

On occasion, the Committee has been presented with information by non-governmental
sources which alleges violations of the Covenant in relation to a State Party whose report is
not at that time under consideration by the Committee. The Committee’s practice in such
cases has been to make a preliminary assessment as to whether the information seems
credible and as to whether the seriousness of the matters involved attains a certain thresh-
old which would be appropriate to trigger its concern. Where such criteria are met, the
Committee will ask the State Party to comment on the information, in the context of either
areport already under preparation, or of an overdue report which the Committee suggests
be prepared and submitted as soon as possible.

An up-to-date overview of the present working methods of the Committee is included in
each of the Committee’s reports and a State Party’s representative is well advised to refer
to it prior to presenting a report to the Committee.

(c) Constructive dialogue

The discussion that takes place between the members of the Committee and the represen-
tatives of the State Party is designed to achieve a constructive and mutually rewarding dia-
logue. The process is not in any way an adversarial one and its principal objectives are to
assist States Parties in fulfilling their obligations under the Covenant and to create a deeper
awareness and understanding of its provisions. Through this dialogue the Committee seeks
to obtain a complete picture of the situation in the country concerned, which in turn en-
ables the Committee to make whatever comments they believe appropriate for the most
effective implementation of the obligations contained in the Covenant.

In engaging in a dialogue with the State Party concerned the Committee seeks to take ac-
count of all available sources of information that might assist it in its task. Thus, in addition
to the information contained in the reports before it, the Committee also makes use of in-
formation emanating from the various United Nations bodies and organs in the human
rights and development fields and welcomes constructive information provided by non-
governmental organizations.

(d) Presentation and examination of reports
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The procedures followed by the Committee have evolved considerably since its first session
in 1987. As a result, they have now become reasonably well settled, although some further
modifications may be appropriate in the light of experience. The following description of
the procedure reflects that used by the Committee at its fourteenth session, in 1996.

The representative of the State Party is invited to introduce the report by making brief in-
troductory comments and giving a brief introduction to any written replies already submit-
ted by the State to the list of issues drawn up by the pre-sessional working group. The
Committee then proceeds on an article-by-article basis with the members of the Commit-
tee posing questions and, where relevant, representatives of the specialized agencies pro-
viding additional information. The representative is then encouraged to reply immediately
to any questions that can be so answered and to defer until the next meeting or the next
day, as the case may be, the answers to more complex questions such as those requiring re-
search or the obtaining of additional information from the capital. Once this dialogue on an
article-by-article basis has been completed, a further period of time is made available to the
representative to respond, as precisely as possible, to the questions not answered earlier.
Committee members are free to intervene at any point to seek additional clarification. It is
generally understood that questions that cannot be adequately dealt with in this manner
can be responded to by providing the Committee with additional information in writing af-
ter the session.

The final phase of the Committee’s examination of the report consists of the drafting and
adoption of the Committee’s concluding observations. Within a day or so of the comple-
tion of the dialogue with the State Party’s representatives, the Committee sets aside a brief
period, in closed session, to enable its members to express their preliminary views. The
member with primary responsibility in relation to the State Party concerned will then pre-
pare, with the assistance of the secretariat, a draft set of concluding observations for con-
sideration by the Committee. The agreed structure of the concluding observations is as
follows: introduction; positive aspects; factors and difficulties impeding the implementa-
tion of the Covenant; principal subjects of concern; and suggestions and recommenda-
tions. At a later stage, the Committee then discusses the draft, again in private session,
with a view to adopting it by consensus.

The concluding observations are formally adopted in public session on the final day. As
soon as this occurs they are considered to have been made public and are available to all in-
terested parties. They are then forwarded to the State Party concerned and included in the
Committee’s report. If it so wishes, the State Party may address any of the Committee’s
concluding observations in the context of any additional information that it provides to the
Committee.

The outcome of the Committee’s deliberations is very similar to that of the other treaty
bodies. As noted above, the Committee as a whole formulates concluding observations ad-
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dressed directly to each individual reporting State. These comments are then published in
the Committee’s report to the Economic and Social Council, as well as being widely distrib-
uted by all other appropriate means.

In situations in which the Committee considers that additional information is necessary to
enable it to continue its dialogue with the State Party concerned, there are several options
that might be pursued: (a) the Committee might note that specific issues should be ad-
dressed in a detailed manner in the State Party’s next periodic report, which would nor-
mally be due in five years’ time; (b) the Committee might take note specifically of the State
Party’s stated intention to submit additional information in writing, particularly in response
to questions posed by the members of the Committee; (c) the Committee might specifically
request that additional information, relating to matters that it would identify, be submitted
to the Committee within six months, thus enabling it to be considered by the pre-sessional
working group. In general, the working group could recommend one or another of the fol-
lowing responses to the Committee: (i) that it take note of such information; (ii) that it adopt
specific concluding observations in response to that information; (iii) that the matter be
pursued through a request for further information; or (iv) that the Committee’s Chairper-
son be authorized to inform the State Party, in advance of the next session, that the Com-
mittee would take up the issue at its next session and that, for that purpose, the
participation of a representative of the State Party in the work of the Committee would be
welcome; (d) the Committee might determine that the receipt of additional information is
urgent and request that it be provided within a given time-limit (perhaps two to three
months). In such a case, the Chairperson, in consultation with the members of the Bureau,
may be authorized to follow up the matter with the State Party if no response is received or
if the response is patently unsatisfactory.

In situations in which the Committee considers that it is unable to obtain the information it
requires on the basis of the above-mentioned procedures, it may decide to adopt a different
approach instead. In particular, the Committee may, as has already been done in connec-
tion with two States Parties, request that the State Party concerned accept a mission con-
sisting of one or two members of the Committee. Such a decision will only be taken once
the Committee has satisfied itself that there is no adequate alternative approach available
to itand that the information in its possession warrants such an approach. The purposes of
such an on-site visit are: (a) to collect the information necessary for the Committee to con-
tinue its constructive dialogue with the State Party and to enable it to carry out its functions
in relation to the Covenant; and (b) to provide a more comprehensive basis upon which the
Committee might exercise its functions in relation to Articles 22 and 23 of the Covenant
concerning technical assistance and advisory services. The Committee will state specifi-
cally the issue(s) with respect to which its representative(s) will wish to gather information
from all available sources. The representative(s) will also have the task of considering
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whether the programme of advisory services administered by the Centre for Human Rights
could be of assistance in connection with the specific issue at hand.

At the conclusion of the visit, the representative(s) will report to the Committee. In the light
of the report presented by its representative(s), the Committee then formulates its own
conclusions. Those conclusions relate to the full range of functions carried out by the Com-
mittee, including those relating to technical assistance and advisory services. In a case
where the State Party concerned does not accept the proposed mission, the Committee
would consider making whatever recommendations might be appropriate to the Economic
and Social Council.

In addition, the Committee adopts General Comments which are of a more general na-
ture and do not address the situation in any specific State. The objectives of these General
Comments are: to make the experience gained so far through the examination of these re-
ports available for the benefit of all States Parties in order to assist and promote their fur-
ther implementation of the Covenant; to draw the attention of the States Parties to
insufficiencies disclosed by a large number or reports; to assist the States Parties, the inter-
national organizations and the specialized agencies concerned in achieving progressively
and effectively the full realization of the rights recognized in the Covenant. Whenever nec-
essary, the Committee may, in the light of the experience of the States Parties and of the
conclusions which it has drawn therefrom, revise and update its General Comments.

The Committee has so far adopted the following General Comments: General Comment
No. 1 (1989) on reporting by States Parties; General Comment No. 2 (1990) on interna-
tional technical assistance measures; General Comment No. 3 (1990) on the nature of
States Parties’ obligations; General Comment No. 4 (1991) on the right to adequate hous-
ing; General Comment No. 5 (1994) on the rights of persons with disabilities; and General
Comment No. 6 (1995) on the economic, social and cultural rights of older persons.

Mention should also be made of the day of general discussion. At each session, the
Committee devotes one day, usually the Monday of the third week, to a general discussion
of a particular right or of a particular aspect of the Covenant. The purpose is twofold: the
day assists the Committee in developing in greater depth its understanding of the relevant
issues; and it enables the Committee to encourage inputs into its work from all interested
parties. The following issues have been the focus of discussion: the right to adequate food
(third session); the right to housing (fourth session); economic and social indicators (sixth
session); the right to take part in cultural life (seventh session); the rights of the ageing and
elderly (eighth session); the right to health (ninth session); the role of social safety nets
(tenth session); human rights education (eleventh session); the interpretation and practical
application of the obligations incumbent on States Parties (twelfth session); and a draft op-
tional protocol to the Covenant (thirteenth session).
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The most readily accessible outcome of the work of the Committee is the Report that it
adopts at the end of each session for transmission to the Economic and Social Council. The
report contains, inter alia, the concluding observations made by the Committee, a section
dealing with its methods of work, a section summarizing the proceedings of the day of gen-
eral discussion that is usually devoted to a specific right, and the text of any General Com-
ments adopted by the Committee.

One distinctive feature of the Committee’s mandate to which attention should be drawn is
contained in Article 22 of the Covenant.

Text of Article 22

The Economic and Social Council may bring to the attention of other or-
gans of the United Nations, their subsidiary organs and specialized agen-
cies concerned with furnishing technical assistance any matters arising out
of the reports referred to in this part of the present Covenant which may as-
sist such bodies in deciding, each within its field of competence, on the ad-
visability of international measures likely to contribute to the effective
progressive implementation of the present Covenant.

One of the Committee’s tasks is to advise the Council on measures which should be recom-
mended in this regard. It has adopted the following General Comment on this issue.

Text of General Comment No. 2 (1990)

International technical assistance measures

1. Article 22 of the Covenant establishes a mechanism by which the Eco-
nomic and Social council may bring to the attention of relevant
United Nations bodies any matters arising out of reports submitted
under the Covenant “which may assist such bodies in deciding, each
within its field of competence, on the advisability of international
measures likely to contribute to the effective progressive implementa-
tion of the... Covenant”. While the primary responsibility under Arti-
cle 22 is vested in the Council, it is clearly appropriate for the
Committee on Economic, Social and Cultural Rights to play an active
role in advising and assisting the Council in this regard.
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Recommendations in accordance with Article 22 may be made to any
“organs of the United Nations, their subsidiary organs and specialized
agencies concerned with furnishing technical assistance”. The Com-
mittee considers that this provision should be interpreted so as to in-
clude virtually all United Nations organs and agencies involved in any
aspect of international development cooperation. It would therefore
be appropriate for recommendations in accordance with Article 22 to
be addressed, inter alia, to the Secretary-General, subsidiary organs of
the council such as the commission on Human rights, the commission
on social Development and the Commission on the Status of Women,
other bodies such as UNDP, UNICEF and CDP, agencies such as the
World Bank and IMF, and any of the other specialized agencies such as
ILO, FAO, UNESCO and WHO.

Article 22 could lead either to recommendations of a general policy
nature or to more narrowly focused recommendations relating to a
specific situation. In the former context, the principal role of the Com-
mittee would seem to be to encourage greater attention to efforts to
promote economic, social and cultural rights within the framework of
international development cooperation activities undertaken by, or
with the assistance of, the United Nations and its agencies. In this re-
gard, the Committee notes that the Commission on Human Rights, in
its resolution 1989/13 of 2 March 1989, invited it “to give considera-
tion to means by which the various United Nations agencies working
in the field of development could best integrate measures designed to
promote full respect for economic, social and cultural rights in their
activities”.

As a preliminary practical matter, the Committee notes that its own
endeavours would be assisted, and the relevant agencies would also be
better informed, if they were to take a greater interest in the work of
the Committee. While recognizing that such an interest can be dem-
onstrated in a variety of ways, the Committee observes that atten-
dance by representatives of the appropriate United Nations bodies at
its first four sessions has, with the notable exceptions of ILO,
UNESCO and WHO, been very low. Similarly, pertinent materials
and written information had been received from only a very limited
number of agencies. The Committee considers that a deeper under-
standing of the relevance of economic, social and cultural rights in the
context of international development cooperation activities would be
considerably facilitated through greater interaction between the Com-



mittee and the appropriate agencies. At the very least, the day of gen-
eral discussion on a specific issue, which the Committee undertakes at
each of its sessions, provides an ideal context in which a potentially
productive exchange of views can be undertaken.

On the broader issues of the promotion of respect for human rights in
the context of development activities, the Committee has so far seen
only rather limited evidence of specific efforts by United Nations bod-
ies. It notes with satisfaction in this regard the initiative taken jointly
by the Centre for Human Rights and UNDP in writing to United Na-
tions Resident Representatives and other field-based officials, inviting
their “suggestions and advice, in particular with respect to possible
forms of cooperation in ongoing projects [identified] as having a hu-
man rights dimension or in new ones in response to a specific Govern-
ment’s request”. The Committee has also been informed of
long-standing efforts undertaken by ILO to link its own human rights
and other international labour standards to its technical cooperation
activities.

With respect to such activities, two general principles are important.
The first is that the two sets of human rights are indivisible and inter-
dependent. This means that efforts to promote one set of rights
should also take full account of the other. United Nations agencies in-
volved in the promotion of economic, social and cultural rights should
do their utmost to ensure that their activities are fully consistent with
the enjoyment of civil and political rights. In negative terms this
means that the international agencies should scrupulously avoid in-
volvement in projects which, for example, involve the use of forced la-
bour in contravention of international standards, or promote or
reinforce discrimination against individuals or groups contrary to the
provisions of the Covenant, or involve large-scale evictions or dis-
placement of persons without the provision of all appropriate protec-
tion and compensation. In positive terms, it means that, wherever
possible, the agencies should act as advocates of projects and ap-
proaches which contribute not only to economic growth or other
broadly defined objectives, but also to enhanced enjoyment of the full
range of human rights.

The second principle of general relevance is that development coop-
eration activities do not automatically contribute to the promotion of
respect of economic, social and cultural rights. Many activities under-
taken in the name of “development” have subsequently been recog-
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nized as ill-conceived and even counter-productive in human rights
terms. In order to reduce the incidence of such problems, the whole
range of issues dealt with in the Covenant should, wherever possible
and appropriate, be given specific and careful consideration.

Despite the importance of seeking to integrate human rights concerns
into development activities, it is true that proposals for such integra-
tion can too easily remain at a level of generality. Thus, in an effort to
encourage the operationalization of the principle contained in Article
22 of the Covenant, the Committee wishes to draw attention to the
following specific measures which merit consideration by the relevant
bodies:

(@ Asa matter of principle, the appropriate United Nations organs
and agencies should specifically recognize the intimate relation-
ship which should be established between development activities
and efforts to promote respect for human rights in general, and
economic, social and cultural rights in particular. The Commit-
tee notes in this regard the failure of each of the first three
United Nations Development Decade Strategies to recognize
that relationship and urges the fourth such strategy, to be
adopted in 1990, should rectify that omission;

(b) Consideration should be given by United Nations agencies to the
proposal, made by the Secretary-General in a report of 1979(*)
that a “human rights impact statement” be required to be pre-
pared in connection with all major development cooperation ac-
tivities;

(c) The training or briefing given to project and other personnel em-
ployed by the United Nations agencies should include a compo-

nent dealing with human rights standards and principles.

(d) Every effort should be made, at each phase of a development
project, to ensure that the rights contained in the Covenants are
duly taken into account. This would apply, for example, in the
initial assessment of the priority needs of a particular country, in
the identification of particular projects, in project design, in the
implementation of the project, and in its final evaluation.

* The international dimensions of the right to development as a human right in relation with other human rights
based on international co-operation, including the right to peace, taking into account the requirements of the new

international economic order and the fundamental human needs” (E/CN.4/1334, para. 314).
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9. A matter which has been of particular concern to the Committee in
the examination of the reports of States Parties is the adverse impact
of the debt burden and of the relevant adjustment measures on the en-
joyment of economic, social and cultural rights in many countries.
The Committee recognizes that adjustment programmes will often be
unavoidable and that these will frequently involve a major element of
austerity. Under such circumstances, however, endeavours to protect
the most basic economic, social and cultural rights become more,
rather than less, urgent. States Parties to the Covenant, as well as the
relevant United Nations agencies, should thus make a particular ef-
fort to ensure that such protection is, to the maximum extent possi-
ble, built in to programmes and policies designed to promote
adjustment. Such an approach, which is sometimes referred to as “ad-
justment with a human face” or as promoting “the human dimension
of development” requires that the goal of protecting the rights of the
poor and vulnerable should become a basic objective of economic ad-
justment. Similarly, international measures to deal with the debt cri-
sis should take full account of the need to protect economic, social
and cultural rights through, inter alia, international cooperation. In
many situations, this might point to the need for major debt-relief ini-
tiatives.

10. Finally, the Committee wishes to draw attention to the important op-
portunity provided to States Parties, in accordance with Article 22 of
the Covenant, to identify in their reports any particular needs they
might have for technical assistance or development cooperation.

(e) Follow-up

The report of the Committee is submitted to the Economic and Social Council for consid-
eration. In addition, it is widely circulated to other United Nations bodies, to the members
of the other human rights treaty bodies and to the public at large. The summary records of
the Committee’s proceedings, including its dialogue with the representatives of States Par-
ties, are also made available to the public. In this way, the results of each State Party’s ex-
change with the Committee is given wide circulation.

This aspect, however, is considerably less significant in the long run than the process which
reporting should ideally set in train at the national level. The Committee has gone to con-
siderable lengths to emphasize that a genuine and sustained exchange of views at the na-
tional level about the implementation of the Covenant is ultimately of the greatest
importance. States Parties are thus urged to ensure the widest possible dissemination of
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the Covenant in all appropriate languages and to inform the Committee of its efforts in this
respect. In addition, the Committee has very warmly welcomed the use of procedures at
the national level whereby governments encourage inputs to the reports from a diverse
range of sources including, in particular, the principal social partners within the country.

By way of follow-up at the national level, it is essential that governments give careful con-
sideration to each of the issues raised in the course of the examination of their reports by
the Committee. Wherever appropriate, legislative, administrative or policy measures
ought to be taken to ensure that the Covenant is being adequately reflected in national law
and practice.

C. PERIODIC REPORTS

Unlike several of the other human rights treaty bodies, the Committee on Economic, So-
cial and Cultural Rights has not adopted a distinct procedure for dealing with periodic, or
follow-up reports, as distinct from the initial reports submitted by States Parties. This re-
flects the Committee’s principal concern with practice rather than legal formalities and the
speed with which the situation can change in this area.

Nevertheless, the Committee has indicated that it does not expect States Parties to repeat
in a subsequent report information provided in an initial report in so far as the situation re-
mains unchanged. However, while this may well apply to some of the legal and other ar-
rangements that exist within a country, it is not likely to be the case that the situation in
practice will have remained unchanged over a five year period. Periodic reports are thus
expected to be almost as detailed as initial reports. The Committee has attached particular
importance to its wish to receive information detailing the change over time since the last
report. In addition, periodic reports should attach particular emphasis to providing infor-
mation in relation to matters which were highlighted by the Committee in its examination
of the State’s previous report. This applies to all issues dealt with at length but especially to
those matters on which the Committee, in its concluding observations, has requested the
State Party to report in the context of its next periodic report.
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THE INTERNATIONAL COVENANT ON
CIVIL AND POLITICAL RIGHTS

By Fausto Pocar

The International Covenant and Civil and Political Rights (hereinafter, the “Covenant” or
“ICCPR”) was adopted by the General Assembly of the United Nations with resolution
2200 A(XXI) of 16 December 1966. It entered into force on 23 March 1976, in accor-
dance with Article 49. As of 30 September 1996, 135 States had ratified, acceded to or
declared to succeed to, the Covenant.

A. THE REPORTING PROCESS

(a) The Covenant and its reporting requirements

Under Article 2(1) of the Covenant, each State Party undertakes to respect and to ensure
to all individuals within its territory and subject to its jurisdiction the rights recognized, and
specifically listed and dealt with, in Part Il of the Covenant, without distinction of any kind,
such as race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth, or other status. The Covenant itself addresses the implementation
of this fundamental international treaty obligation of States Parties in the subsequent para-
graphs of Article 2. It points out that each State Party has to take the necessary steps, in ac-
cordance with its constitutional processes and the provisions of the Covenant, to adopt
legislative and other measures required to give effect to the rights recognized in the Cove-
nant. Such measures shall in any case include effective remedies for victims of violations of
their rights and freedoms, possibly in a judicial form and enforceable by competent authori-
ties when granted.

In connection with this provision, and parallel to it, the Covenant requires States Parties to
submit reports on the measures adopted by them on the progress made in the enjoyment
of the rights defined in the Covenant, and on any factors and difficulties that may affect the
implementation of the Covenant. This obligation is set forth in Article 40, which also de-
scribes the main characteristics of the monitoring system based on reporting.
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Text of Article 40

1. The States Parties to the present Covenant undertake to submit re-
ports on the measures they have adopted which give effect to the
rights recognized herein and on the progress made in the enjoyment
of those rights:

(@  Within one year of the entry into force of the present Covenant,
for the States Parties concerned;

(b) Thereafter whenever the Committee so requests.

2. All reports shall be submitted to the Secretary-General of the United
Nations, who shall transmit them to the Committee for consideration.
Reports shall indicate the factors and difficulties, if any, affecting the
implementation of the present Covenant.

3. The Secretary-General of the United Nations may, after consultation
with the Committee, transmit to the specialized agencies concerned
copies of such parts of the reports as may fall within their field of com-
petence.

4. The Committee shall study the reports submitted by the States Parties
to the present Covenant. It shall transmit its reports, and such Gen-
eral Comments as it may consider appropriate, to the States Parties.
The Committee may also transmit to the Economic and Social Coun-
cil these comments along with the copies of the reports it has received
from States Parties to the present Covenant.

5. States Parties to the present Covenant may submit to the Committee
observations on any comments that may be made in accordance with
paragraph 4 of this article.

According to Article 40(1) to (3), each State Party is required to submit within one year of
its entry into force an initial report covering the rights enshrined in the Covenant. Subse-
guent reports are due upon request by the Human Rights Committee (hereinafter, the
“Committee”). Therefore, the submission of any report constitutes a treaty obligation. Re-
garding the initial report, this obligation is explicitly stated in the Covenant; in regard to
subsequent reports, it derives from the powers conferred upon the Committee by the
Covenant.

In exercising its powers, the Committee has decided in principle to establish aspecific
periodicity for the submission of States’ reports. Based on a decision adopted by the
Committee in 1981 and amended in 1982 (United Nations document



Human rights reporting under six major international human rights instruments 173

CCPR/C/19/Rev. 1), States Parties which have submitted their initial reports before July
1981 are requested to submit subsequent reports every five years after the consideration of
their initial reports. Other States Parties are required to submit subsequent reports to the
Committee every five years from the date when the initial report was due. The date of the
submission of a State Party’s next periodic report may be deferred in cases where a state
party, following the examination of its report and at the request of the Committee, submits
additional information, provided that such additional information is considered at a meet-
ing with representatives of the reporting State. This decision is without prejudice to the
power of the Committee to request a subsequent report whenever it deems appropriate.

Indeed, in recent years the Committee has requested special reports (restricted, as the case
may be, to certain provisions of the Covenant) from States Parties where serious situations
of emergency or major violations of human rights were reported to occur.

As to the substance of the reporting obligation undertaken by States Parties, Article 40
gives only general indications. It refers to measures adopted to give effect to the protected
rights, to progress made in their enjoyment, and to any factors or difficulties affecting the
implementation of the Covenant.

(b) Guidelines for reporting under the Covenant

The Committee has prepared general guidelines regarding the form and contents of re-
ports. These guidelines are intended to provide guidance to the States Parties in their re-
porting activities and to avoid general and incomplete presentations. They are further
designed to ensure that reports are presented in a uniform manner and that they offer a
complete picture of the situation in each State regarding the implementation of the rights
contained in the Covenant. This formal structure provides a uniform character to the re-
ports, and enable the Committee to better perform its supervisory duties in its considera-
tion of reports, and at the same time offers an opportunity to other States Parties fully to
appreciate how the obligations under the Covenant are carried out by each State Party.

The Committee has issued separate general guidelines for initial and for subsequent re-
ports. They follow the same structural pattern, but differ to a certain extent in the emphasis
they place on reporting under the individual provisions of the Covenant.

The guidelines were amended several times and their last version is contained in the Com-
mittee’s annual report issued in 1995 (document A/50/40, Annex VII); according to
them, the reports should be divided in two parts, the first one describing the information
about the reporting State, the second one describing the measures taken in relation to spe-
cific provisions of the Covenant.
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The general part of the report - both initial and periodic — should be prepared in ac-
cordance with the consolidated guidelines for the initial part of the reports of States Parties
to be submitted under the various international human rights instruments, including the
Covenant, as contained in document HRI/1991/1. The information required for this core
document of each State Party is described in the annex to Part One of the Manual.

According to these common guidelines applicable to all United Nations human rights
treaty bodies, this core document should be of a general nature and provide background in-
formation on the context within which civil and political rights are ensured in the reporting
State. To this end, the status of the Covenant in the domestic legal order needs to be clari-
fied. The Committee seeks information on how the Covenant becomes part of the national
legislation, namely either by means of corresponding provisions in the constitution or a
separate Bill of Rights and in internal laws, or through its direct applicability, granting
rights to individuals that can be invoked directly before and enforced by State courts and
other authorities. Moreover, specific information should be provided on the remedies avail-
able in domestic law to individuals claiming a violation of their rights as contained in the
Covenant. Finally, this part of the report should describe any other step taken by the
State’s authorities to implement the Covenant and the role of national institutions in super-
vising and implementing the protected rights.

The second part of each report should observe the following guidelines:

(1) Initial Reports

The part of the report relating specifically to parts I, Il and Il of the
Covenant should describe in relation to the provisions of each article:

(@) The legislative, administrative or other measures in force in re-
gard to each right;

(b)  Any restrictions or limitations, even of a temporary nature, im-
posed by law or practice or any other manner on the enjoyment
of the right;

(c) Any other factors or difficulties affecting the enjoyment of the
right by persons within the jurisdiction of the State, including
any factors affecting the equal enjoyment by women of that
right;

(d) Any other information on the progress made in the enjoyment of
the right.

The report should be accompanied by copies of the principal legisla-
tive and other texts referred to in the report. These will be made avail-
able to members of the Committee. It should be noted however that,
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(i)

for reasons of expense, they will not normally be reproduced for gen-
eral distribution with the report except to the extent that the report-
ing State specifically requests. It is desirable, therefore, that when a
text is not actually quoted in or annexed to the report itself, the report
should contain sufficient information to be understood without refer-
ence to it.

Periodic reports

Information relating to each of the articles in parts I, 1l and Il of the
Covenant should concentrate especially on:

(@ The completion of the information before the Committee as to
the measures adopted to give effect to rights recognized in the
Covenant, taking account of questions raised in the Committee
on the examination of any previous report and including in par-
ticular additional information as to questions not previously an-
swered or not fully answered;

(b) Information taking into account General Comments which the
Committee may have made under Article 40(4) of the Covenant;

(c) Changes made or proposed to be made in the laws and practices
relevant to the Covenant;

(d) Actiontaken as aresult of experience gained in cooperation with
the Committee;

(e) Factors affecting and difficulties experienced in the implementa-
tion of the Covenant, including any factors affecting the equal
enjoyment by women of rights referred to in the Covenant;

(f)  The progress made since the last report in the enjoyment of
rights recognized in the Covenant.

If a State Party to the Covenant is also a party to the Optional Protocol
and if, in the period under review, the Committee has issued views
finding that the State Party has violated provisions of the Covenant,
the report should include a section explaining what action has been
taken relating to the communication concerned. In particular, the
State Party should indicate what remedy it has afforded the author of
the communication whose rights the Committee found to have been
violated.

It should be noted that the reporting obligation extends not only to the relevant laws and
other norms, but also to the practices of the courts and administrative organs of the State
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Party and other relevant facts likely to show the degree of actual enjoyment of rights recog-
nized by the Covenant.

As shown in the guidelines, the second part of the report should then be devoted, on an
article-by-article basis, to the description of measures taken to realize each specific right set
forth in the Covenant. In this respect, a detailed description should be made of any restric-
tions affecting the enjoyment of each protected right, as well as any other difficulty encoun-
tered by the State in implementing them. In order to get a complete and comprehensive
picture of the actual level of implementation reached by the State Party, the information
provided to the Committee should refer not only to measures adopted in the legislative
field, but also to the judicial and administrative practice and even, as the case may be, to ac-
tivities of bodies other than State organs, as far they are relevant to the enjoyment of any
specific right. Since the State Party is under an obligation both to respect and to ensure the
rights under the Covenant, negative as well as positive measures taken by the authorities
are relevant and, as far as applicable, should be dealt with under each article. For the Com-
mittee, it is important to obtain a clear understanding of the legal and the de facto situation
in the reporting State.

The Committee recently also decided to adopt certain measures to follow up on its views
on communications under the Optional Protocol to the Covenant. Accordingly, States
Parties to whom views finding that a violation has occurred have been addressed by the
Committee, are expected to include the appropriate information in their reports to the
Committee.

State reports should always follow the format recommended by the Committee in its guide-
lines.

The differences in the requirements for initial and subsequent periodic reports lie in general
in the request for more detailed and specific information in subsequent reports, in particu-
lar regarding changes and developments that occurred during the five-year period since the
consideration or the submission of the previous report. It is essential for the reporting State
to respond to the issues raised by the Committee during the consideration of previous re-
ports and to address the questions that had remained unanswered on that occasion. Any
action taken by the State Party as a follow-up to the examination of previous reports also
needs to be included. Such information will serve the double purpose of providing the
Committee with a thorough picture of the situation in the reporting State, and of testing
the effectiveness of the Committee’s procedures. It also contributes to the constructive dia-
logue, which is at the heart of the consideration of reports under Article 40 of the Cove-
nant between the Committee and the reporting State.

The Committee has adopted a number of General Comments in accordance with Article
40(4) of the Covenant. These General Comments reflect the experience gained by the
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Committee in the consideration of reports. At the same time, they are intended to assist
States Parties in fulfilling their reporting obligations. Therefore, States Parties should pay
particular attention to these General Comments when preparing reports. (For more details
on General Comments, see below).

(c) Reporting on the substantive provisions

ARTICLE 1

Text of Article 1

1. All peoples have the right of self-determination. By virtue of that right
they freely determine their political status and freely pursue their eco-
nomic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural
wealth and resources without prejudice to any obligations arising out
of international economic co-operation, based upon the principle of
mutual benefit, and international law. In no case may a people be de-
prived of its own means of subsistence.

3. The States Parties to the present Covenant, including those having re-
sponsibility for the administration of Non-Self-Governing and Trust
Territories, shall promote the realization of the right of self-
determination, and shall respect that right, in conformity with the
provisions of the Charter of the United Nations.

Text of General Comment 12(21)

(General comments of the Committee are numbered chronologically by
their order of adoption —in the above case, “12". The second number (in pa-
rentheses) indicates the Committee’s session at which the General Com-
ment was adopted).

1. Inaccordance with the purposes and principles of the Charter of the
United Nations, Article 1 of the International Covenant on Civil and
Political Rights recognizes that all peoples have the right of self-
determination. The right of self-determination is of particular impor-
tance because its realization is an essential condition for the effective
guarantee and observance of individual human rights and for the pro-
motion and strengthening of those rights. It is for that reason that
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States set forth the right of self-determination in a provision of posi-
tive law in both Covenants and placed this provision as Article 1 apart
from and before all of the other rights in the two Covenants.

2. Article 1 enshrines an inalienable right of all peoples as described in
its paragraphs 1 and 2. By virtue of that right they freely “determine
their political status and freely pursue their economic, social and cul-
tural development”. The article imposes on all States Parties corre-
sponding obligations. This right and the corresponding obligations
concerning its implementation are interrelated with other provisions
of the Covenant and rules of international law.

3. Although the reporting obligations of all States Parties include Article
1, only some reports give detailed explanations regarding each of its
paragraphs. The Committee has noted that many of them completely
ignore Article 1, provide inadequate information in regard to it or con-
fine themselves to a reference to election laws. The Committee con-
siders it highly desirable that States Parties’ reports should contain
information on each paragraph of Article 1.

4. Withregard to paragraph 1 of Article 1, States Parties should describe
the constitutional and political processes which in practice allow the
exercise of this right.

5. Paragraph 2 affirms a particular aspect of the economic content of the
right of self-determination, namely the right of peoples, for their own
ends, freely to “dispose of their natural wealth and resources without
prejudice to any obligations arising out of international economic co-
operation, based upon the principle of mutual benefit, and interna-
tional law. In no case may a people be deprived of its own means of
subsistence”. This right entails corresponding duties for all States and
the international community. States should indicate any factors or
difficulties which prevent the free disposal of their natural wealth and
resources contrary to the provisions of this paragraph and to what ex-
tent that affects the enjoyment of other rights set forth in the Cove-
nant.

6. Paragraph 3, in the Committee’s opinion, is particularly importantin
that it imposes specific obligations on States Parties, not only in rela-
tion to their own peoples but vis-a-vis all peoples which have not been
able to exercise or have been deprived of the possibility of exercising
their right to self-determination. The general nature of this paragraph
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is confirmed by its drafting history. It stipulates that “The States Par-
ties to the present Covenant, including those having responsibility for
the administration of Non-Self-Governing and Trust Territories, shall
promote the realization of the right of self-determination, and shall
respect that right, in conformity with the provisions of the Charter of
the United Nations”. The obligations exist irrespective of whether a
people entitled to self-determination depends on a State Party to the
Covenant or not. It follows that all States Parties to the Covenant
should take positive action to facilitate realization of and respect for
the right of peoples to self-determination. Such positive action must
be consistent with the States’ obligations under the Charter of the
United Nations and under international law: in particular, States
must refrain from interfering in the internal affairs of other States
and thereby adversely affecting the exercise of the right to self-
determination. The reports should contain information on the per-
formance of these obligations and the measures taken to that end.

7. Inconnection with Article 1 of the Covenant, the Committee refers to
other international instruments concerning the rights of all peoples to
self-determination, in particular the Declaration on Principles of In-
ternational Law concerning Friendly Relations and Cooperation
among States in accordance with the Charter of the United Nations,
adopted by the General Assembly on 24 October 1970 (General As-
sembly resolution 2625(XXV)).

8. The Committee considers that history has proved that the realization
of and respect for the right of self-determination of peoples contrib-
utes to establishment of friendly relations and cooperation between
States and to strengthening international peace and understanding.

Reporting officers should bear in mind that the right to self-determination is protected by
an identical Article 1 in the ICESCR.
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ARTICLE 2

Text of Article 2

1. Each State Party to the present Covenant undertakes to respect and
to ensure to all individuals within its territory and subject to its juris-
diction the rights recognized in the present Covenant, without distinc-
tion of any kind, such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other
status.

2. Where not already provided for by existing legislative or other meas-
ures, each State Party to the present Covenant undertakes to take the
necessary steps, in accordance with its constitutional pro-cesses and
with the provisions of the present Covenant, to adopt such legislative
or other measures as may be necessary to give effect to the rights rec-
ognized in the present Covenant.

3. Each State Party to the present Covenant undertakes:

(@ To ensure that any person whose rights or freedoms as herein
recognized as violated shall have an effective remedy, notwith-
standing that the violation has been committed by persons act-
ing in an official capacity;

(b) Toensure that any person claiming such a remedy shall have his
right thereto determined by competent judicial, administrative
or legislative authorities, or by any other competent authority
provided for by the legal system of the State, and to develop the
possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such
remedies when granted.

Text of General Comment 3(13)

1. The Committee notes that Article 2 of the Covenant generally leaves
it to the States Parties concerned to choose their method of imple-
mentation in their territories within the framework set out in that arti-
cle. It recognizes, in particular, that the implementation does not
depend solely on constitutional or legislative enactments, which in
themselves are often not per se sufficient. The Committee considers it
necessary to draw the attention of States Parties to the fact that the
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obligation under the Covenant is not confined to the respect of hu-
man rights, but that the States Parties have also undertaken to ensure
the enjoyment of these rights to all the individuals under their jurisdic-
tion. This aspect calls for specific activities by the States Parties to en-
able individuals to enjoy their rights. This is obvious in a number of
articles (e.g. Article 3 which is dealt with in General Comment 4(13)),
but in principle this undertaking relates to all rights set forth in the
Covenant.

In this connection, it is very important that individuals should know
what their rights under the Covenant (and the Optional Protocol, as
the case may be) are and also that all administrative and judicial
authorities should be aware of the obligations which the State Party
has assumed under the Covenant. To this end, the Covenant should
be publicized in all official languages of the State and steps should be
taken to familiarize the authorities concerned with its contents as part
of their training. It is desirable also to give publicity to the State Par-
ty’s cooperation with the Committee.

Text of General Comment 15(27), paragraphs 1 to 7

The position of aliens under the Covenant

1.

Reports from States Parties have often failed to take into account that
each State Party must ensure the rights in the Covenant to “all indi-
viduals within its territory and subject to its jurisdiction” (Article 2,
para. 1). In general, the rights set forth in the Covenant apply to every-
one, irrespective of reciprocity, and irrespective of his or her national-
ity or statelessness.

Thus, the general rule is that each one of the rights of the Covenant
must be guaranteed without discrimination between citizens and ali-
ens. Aliens receive the benefit of the general requirement of non-
discrimination in respect of the rights guaranteed in the Covenant, as
provided in Article 2 thereof. This guarantee applies to aliens and citi-
zens alike. Exceptionally, some of the rights recognized in the Cove-
nant are expressly applicable only to citizens (Article 25), while
Article 13 applies only to aliens. However, the Committee’s experi-
ence in examining reports show that in a number of countries, other
rights that aliens should enjoy under the Covenant are denied to them
or are subject to limitation that cannot always be justified under the
Covenant.
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3. A few constitutions provide for equality of aliens with citizens. Some
constitutions adopted more recently carefully distinguish fundamen-
tal rights that apply to all and those granted to citizens only, and deal
with each in detail. In many States, however, the constitutions are
drafted in terms of citizens only when granting relevant rights. Legis-
lation and case law may also play an important part in providing for
the rights of aliens. The Committee has been informed that, in some
States, fundamental rights, though not guaranteed to aliens by the
Constitutions or other legislation, will also be extended to them as re-
quired by the Covenant. In certain cases, however, there has clearly
been a failure to implement Covenant rights without discrimination in
respect of aliens.

4. The Committee considers that States Parties should give attention in
their reports to the position of aliens, both under their law and in ac-
tual practice. The Covenant gives aliens all the protection regarding
rights guaranteed therein, and its requirements should be observed by
States Parties in their legislation and in practice as appropriate. The
position of aliens would thus be considerably improved. States Parties
should ensure that the provisions of the Covenant and the rights un-
der it are made known to aliens within their jurisdiction.

5. The Covenant does not recognize the right of aliens to enter or reside
in the territory of a State Party. It is in principle a matter for the State
to decide who it will admit to its territory. However, in certain circum-
stances an alien may enjoy the protection of the Covenant even in re-
lation to entry or residence, for example, when considerations of
non-discrimination, prohibition of inhuman treatment and respect for
family life arise.

6. Consent for entry may be given subject to conditions relating, for ex-
ample, to movement, residence and employment. A State may also
impose general conditions upon an alien who is in transit. However,
once aliens are allowed to enter the territory of a State Party they are
entitled to the rights set out in the Covenant.

7. Aliens thus have an inherent right to life, protected by law, and may
not be arbitrarily deprived of life. They must not be subjected to tor-
ture or to cruel, inhuman or degrading treatment or punishment; nor
may they be held in slavery or servitude. Aliens have the full right to
liberty and security of the person. If lawfully deprived of their liberty,
they shall be treated with humanity and with respect for the inherent
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dignity of their person. Aliens may not be imprisoned for failure to
fulfil a contractual obligation. They have the right to liberty of move-
ment and free choice of residence; they shall be free to leave the coun-
try. Aliens shall be equal before the courts and tribunals, and shall be
entitled to a fair and public hearing by a competent, independent and
impartial tribunal established by law in the determination of any
criminal charge or of rights and obligations in a suit at law. Aliens
shall not be subjected to retrospective penal legislation, and are enti-
tled to recognition before the law. They may not be subjected to arbi-
trary or unlawful interference with their privacy, family, home or
correspondence. They have the right to freedom of thought, con-
science and religion, and the right to hold opinions and to express
them. Aliens receive the benefit of the right of peaceful assembly and
of freedom of association. They may marry when at a marriageable
age. Their children are entitled to those measures of protection re-
quired by their status as minors. In those cases where aliens constitute
a minority within the meaning of Article 27, they shall not be denied
the right, in community with other members of their group, to enjoy
their own culture, to profess and practice their own religion and to use
their own language. Aliens are entitled to equal protection by the law.
There shall be no discrimination between aliens and citizens in the ap-
plication of these rights. This rights of aliens may be qualified only by
such limitations as may be lawfully imposed under the Covenant.

Commentary

Article 2 concerns the implementation of the Covenant at the national level. It contains a
general obligation for States Parties to respect and to ensure the rights recognized in the
Covenant without any distinctions on the grounds enumerated in Article 2.

The scope of the non-discrimination clause contained in this article, and of similar clauses
in some other articles of the Covenant, is comprehensively discussed in General Comment
18(37), which accordingly should be taken into account when reporting on any of the pro-
visions of the Covenant. (For the text of General Comment 18(37) see below under Article
26). Furthermore, in its General Comment 15 (27) the Committee has pointed out that al-
most all the rights and freedoms contained in the Covenant must be granted both to nation-
als and to aliens. As a consequence, States Parties should expressly report how the
guestion of nationality is being dealt with when describing the measures they have adopted
to ensure that the enjoyment of the rights enshrined in the Covenant takes place without
any discrimination prohibited by Article 2.
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The choice of steps that have to be taken to implement the Covenant at the national level is
left to each State Party to decide according to its constitutional system. Such steps may
consist of legislative or other measures. When describing such steps in their reports, States
Parties should bear in mind that the obligation set forth in Article 2 is of both a negative and
a positive nature: on the one hand, Article 2 contains the obligation to respect the free ex-
ercise of the rights and freedoms set forth in the Covenant; on the other hand, Article 2
contains the obligation to ensure the exercise of these rights and freedoms through the
creation of favourable conditions for their full enjoyment by all individuals under the juris-
diction of the State Party.

Paragraph 3 of Article 2 deserves special attention. This paragraph concerns the develop-
ment of remedies, especially judicial remedies, for situations in which a right or freedom
recognized in the Covenant s being violated. Reports should comprehensively describe the
remedies that are available to victims, their practical application and the results of their ap-
plication during the reporting period. Since a person’s awareness of his/her rights and of
the remedies against violations is a prerequisite for their effective protection, reporting
States should provide information on the measures taken to promote such awareness, in-
cluding the training of public authorities, of judges and lawyers, or the dissemination of in-
formation on the Covenant and on any remedies, either directly by the government or
through special agencies or bodies.

Other international instruments deal in related articles with non-discrimination, equality
before the law, and the pursuit of general policies in these areas. Therefore, when assem-
bling information in accordance with Articles 2(1), 3, and 26 of the Covenant, reporting
officers should assess the usefulness of any existing information on Articles 2(2) and 3 of
ICESCR, 2(1) and 5(a) of ICERD, 2, 9-16 and 15(1) of CEDAW and 2(1) and 2(2) of CRC
for purposes of reporting under the ICCPR.

ARTICLE 3

Text of Article 3

The States Parties to the present Covenant undertake to ensure the equal
right of men and women to the enjoyment of all civil and political rights set
forth in the present Covenant.

Text of General Comment 4(13)

1. Article 3 of the Covenant requiring, as it does, States Parties to ensure
the equal right of men and women to the enjoyment of all civil and po-
litical rights provided for in the Covenant, has been insufficiently
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dealt with in a considerable number of States’ reports and has raised a
number of concerns, two of which may be highlighted.

Firstly, Article 3, as Article 2(1) and 26 in so far as those articles pri-
marily deal with the prevention of discrimination on a number of
grounds, among which sex is one, requires not only measures of pro-
tection but also affirmative action designed to ensure the positive en-
joyment of rights. This cannot be done simply by enacting laws.
Hence, more information has generally been required regarding the
role of women in practice with a view to ascertaining what measures,
in addition to purely legislative measures of protection, have been or
are being taken to give effect to the precise and positive obligations
under Article 3 and to ascertain what progress is being made or what
factors or difficulties are being met in this regard.

Secondly, the positive obligation undertaken by States Parties under
that article may itself have an inevitable impact on legislation or ad-
ministrative measures specifically designed to regulate matters other
than those dealt with in the Covenant but which may adversely affect
rights recognized in the Covenant. One example, among others, is the
degree to which immigration laws which distinguish between a male
and a female citizen may or may not adversely affect the scope of the
right of the woman to marriage to non-citizens or to hold public office.

The Committee, therefore, considers that it might assist States Par-
ties if special attention were given to a review by specially appointed
bodies or institutions of laws or measures which inherently draw a dis-
tinction between men and women in so far as those laws or measures
adversely affect the rights provided for in the Covenant and, secondly,
that States Parties should give specific information in their reports
about all measures, legislative or otherwise, designed to implement
their undertaking under this article.

This Committee considers that it might help the States Parties in im-
plementing this obligation, if more use could be made of existing
means of international cooperation with a view to exchanging experi-
ence and organizing assistance in solving the practical problems con-
nected with the assurance of equal rights for men and women.
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Commentary

The provision of this article of the Covenant, in addressing one of the grounds for discrimi-
nation identified in Article 2(1), is intended to stress the need for the protection of women
in society in order to enable them to enjoy civil and political rights on an equal footing with
men. The article, by referring to “equality” instead of mere “non-discrimination”, also in-
tends to indicate that substantive affirmative action may be especially necessary in the area
covered by Article 3. Therefore, States Parties should report in particular on the legislative,
administrative or other measures they have taken to implement in concrete terms the prin-
ciple of equality of men and women in the enjoyment of the rights set forth in the Cove-
nant. In this context, reports should provide details about the activities of bodies established
in various countries at governmental or quasi-governmental levels to undertake the review
of legislation and practice affecting the enjoyment of rights by women. In order to allow the
Committee fully to appreciate the role of such bodies and, in general, the impact of actions
taken by the State in this respect, detailed information should be provided about the partici-
pation of women in the political and economic life of the country. Available statistics show-
ing the ratio between men and women elected to parliamentary bodies and appointed to
public service, or engaged in the professions, i.e. lawyers, physicians, engineers, archi-
tects, etc., are very desirable. Numbers of male and female students enrolled in secondary
and higher education are also important indicators under this article. Similarly, a thorough
account would be required of the continuing existence of any laws discriminating against
women in the reporting State, and of steps taken to bring such laws into line with the prin-
ciple of equality regarding both the professional and private lives of women. Concerning
the latter, reports should give due consideration to family matters and especially to equal
rights between spouses and between spouses and children. Related areas, such as the im-
pact of marriage on women’s and children’s nationality, also should be addressed in States
Parties’ reports.

See also Articles 2(1) and 26 as well as Article 23 of this Covenant and the relevant cross
references under Article 2, in particular Articles 2 and 15(1) of CEDAW.

ARTICLE 4

Text of Article 4

1. Intime of public emergency which threatens the life of the nation and
the existence of which is officially proclaimed, the States Parties to the
present Covenant may take measures derogating from their obliga-
tions under the present Covenant to the extent strictly required by the
exigencies of the situation, provided that such measures are not incon-
sistent with their other obligations under international law and do not
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involve discrimination solely on the ground of race, colour, sex, lan-
guage, religion or social origin.

No derogation from Articles 6, 7, 8 (paragraph 1 and 2), 11, 15, 16
and 18 may be made under this provision.

Any State Party to the present Covenant availing itself of the right of
derogation shall immediately inform the other States Parties to the
present Covenant, through the intermediary of the Secretary-General
of the United Nations, of the provisions from which it has derogated
and of the reasons by which it was actuated. A further communication
shall be made, through the same intermediary, on the date on which it
terminates such derogation.

Text of General Comment 5(13)

1.

Article 4 of the Covenant has posed a number of problems for the
Committee when considering reports from some States Parties. When
a public emergency which threatens the life of a nation arises and it is
officially proclaimed, a State Party may derogate from a number of
rights to the extent strictly required by the situation. The State Party,
however, may not derogate from certain specific rights and may not
take discriminatory measures on a number of grounds. The State
Party is also under an obligation to inform the other States Parties im-
mediately, through the Secretary-General, of the derogations it has
made including the reasons therefor and the date on which the dero-
gations are terminated.

States Parties have generally indicated the mechanism provided in
their legal systems for the declaration of a state of emergency and the
applicable provisions of the law governing derogations. However, in
the case of a few States which had apparently derogated from Cove-
nant rights, it was unclear not only whether a state of emergency had
been officially declared but also whether rights from which the Cove-
nant allows no derogation had in fact not been derogated from and,
furthermore, whether the other States Parties had been informed of
the derogations and of the reasons for the derogations.

The Committee holds the view that measures taken under Article 4
are of an exceptional and temporary nature and may only last as long
as the life of the nation concerned is threatened and that, in times of
emergency, the protection of human rights becomes all the more im-
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portant, particularly those rights from which no derogations can be
made. The Committee also considers that it is equally important for
States Parties, in times of public emergency, to inform the other
States Parties of the nature and extent of the derogations they have
made and of the reasons therefor and, further, to fulfil their reporting
obligations under Article 40 of the Covenant by indicating the nature
and extent of each right derogated from, together with the relevant
documentation.

Commentary

According to the Covenant’s provision and its analysis by the Committee, a report should
give two kinds of information.

First, the constitutional mechanism by which a state of emergency can be declared in the
country has to be described, indicating the powers the executive branch will have under
such circumstances. The report should address the role of State authorities, such as military
and police, during the period of emergency. In addition, the report should specify what
mechanisms are available to review the correct exercise of extraordinary powers of such
authorities during a period of emergency.

Secondly, a report has to indicate whether any state of emergency has been declared dur-
ing the time span it covers. It has to describe the precise content of the official act of decla-
ration and, as the case may be, the act of termination of the state of emergency — bearing in
mind that the Secretary-General of the United Nations already ought to have been notified
of such acts.

The report also needs to specify the measures adopted regarding any particular right en-
shrined in the Covenant, taking into account that certain rights cannot be derogated from.
Regarding each derogable right, the report should indicate the scope of the derogation
from it and should clarify the reasons why such a derogation, and the extent thereof, was or
is necessary to face the situation of emergency in the country. In this context, attention
must be paid to the practical impact a derogation has on the exercise of each right, on the
remedies available to the individual to obtain redress in case of abuse, and on any other
consequence such derogations have during the existence and after the formal termination
of the state of emergency.

States Parties to the Second Optional Protocol to the Covenant, aiming at the abolition of
the death penalty, should note that in accordance with Article 6 of the Protocol the list of ir-
revocable rights is to include the right not to be executed. (As of this writing, the Protocol is
in force for 28 States. See also under Article 6 of the Covenant).
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Situations of public emergencies, the limitation of rights and the derogation from rights are
dealt with in related articles of other international instruments as well. They therefore may
be of relevance for reporting under this Covenant. These articles are: Articles 4 and 5 of
ICESCR, Articles 2(2) and (3) of CAT and Articles 13(2), 14(3), 15(2) and 37 of CRC. See
also Articles 5 and 20 below.

ARTICLE 5

Text of Article 5

1. Nothing in the present Covenant may be interpreted as implying for
any State, group or person any right to engage in any activity or per-
form any act aimed at destruction of any of the rights and freedom
recognized herein or at their limitation to a greater extent than is pro-
vided for in the present Covenant.

2. There shall be no restriction upon or derogation from any of the fun-
damental human rights recognized or existing in any State Party to
the present Covenant pursuant to law, conventions, regulations or
custom on the pretext that the present Covenant does not recognize
such rights or that it recognizes them to a lesser extent.

Commentary

This article is of a general nature and has a general scope. Paragraph 1 is aimed at prevent-
ing any misinterpretations of any of the articles of the Covenant which might cause the de-
struction or limitation of the rights and freedoms to an extent greater than allowed by the
Covenantitself. Paragraph 2 deals with possible conflicts that may arise between the Cove-
nant and other rules applicable in the State Party, whether such rules have been adopted
directly by the State Party or are the result of other international agreements. The Cove-
nant recognizes the priority of those provisions which provide the greatest amount of pro-
tection.

To the extent that this article contains criteria for the interpretation of the provisions of the
Covenant, it does not require specific and separate implementation at the national level,
except for the fact that the criteria themselves must be valid under domestic law regarding
the application of any rule related to the scope of the Covenant.

Reports should therefore indicate how in general this criteria for interpretation should be-
come applicable in the reporting State. Moreover, reports should refer to these criteria un-
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der any article whose application may in practice lead to a misinterpretation of the article
itself, or to a conflict with domestic law in the sense indicated above.

See also Article 4 above.

ARTICLE 6

Text of Article 6

1. Every human being has the inherent right to life. This right shall be
protected by law. No one shall be arbitrarily deprived of his life.

2. Incountries which have not abolished the death penalty, sentence of
death may be imposed only for the most serious crimes in accordance
with the law in force at the time of the commission of the crime and
not contrary to the provision of the present Covenant and to the Con-
vention on the Prevention and Punishment of the Crime of Genocide.
This penalty can only be carried out pursuant to a final judgement
rendered by a competent court.

3. Whendeprivation of life constitutes the crime of genocide, it is under-
stood that nothing in this article shall authorize any State Party to the
present Covenant to derogate in any way from any obligation as-
sumed under the provisions of the Convention on the Prevention and
Punishment of the Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek pardon or com-
mutation of the sentence. Amnesty, pardon or commutation of the
sentence of death may be granted in all cases.

5. Sentence of death shall not be imposed for crimes committed by per-
sons below eighteen years of age and shall not be carried out on preg-
nant women.

6. Nothingin this article shall be invoked to delay or to prevent the aboli-
tion of capital punishment by any State Party to the present Cove-
nant.

The Committee, at different sessions, has adopted two General Comments on this article.
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Text of General Comment 6(16)

1.

The right to life enunciated in Article 6 of the Covenant has been dealt
with in all States reports. It is the supreme right from which no deroga-
tion is permitted even in time of public emergency which threatens the
life of the nation (Article 4). However, the Committee has noted that
quite often the information given concerning Article 6 was limited to
only one or other aspect of this right. It is a right which should not be
interpreted narrowly.

The Committee observes that war and other acts of mass violence con-
tinue to be a scourge of humanity and take the lives of thousands of in-
nocent human beings every year. Under the Charter of the United
Nations, the threat or use of force by any State against another State,
except in exercise of the inherent right of self-defence, is already pro-
hibited. The Committee considers that States have the supreme duty
to prevent wars, acts of genocide and other acts of mass violence caus-
ing arbitrary loss of life. Every effort they make to avert the danger of
war, especially thermo-nuclear war, and to strengthen international
peace and security would constitute the most important condition
and guarantee for the safeguarding of the right to life. In this respect,
the Committee notes, in particular, a connection between Article 6
and Article 20, which states that the law shall prohibit any propa-
ganda for war (para. 1) or incitement to violence (para. 2) as therein
described.

The protection against arbitrary deprivation of life which is explicitly
required by the third sentence of the Article 6(1) is of paramount im-
portance. The Committee considers that States Parties should take
measures not only to prevent and punish deprivation of life by crimi-
nal acts, but also to prevent arbitrary killing by their own security
forces. The deprivation of life by the authorities of the State is matter
of the utmost gravity. Therefore, the law must strictly control and
limit the circumstances in which a person may be deprived of his life
by such authorities.

States Parties should also take specific and effective measures to pre-
vent the disappearance of individuals, something which unfortu-
nately has become all too frequent and leads too often to arbitrary
deprivation of life. Furthermore, States should establish effective fa-
cilities and procedures to investigate thoroughly cases of missing and



192 PART TWO

disappeared persons in circumstances which may involve a violation
of the right to life.

5. Moreover, the Committee has noted that the right to life has been too
often narrowly interpreted. The expression “inherent right to life”
cannot properly be understood in a restrictive manner, and the protec-
tion of this right requires that States adopt positive measures. In this
connection, the Committee considers that it would be desirable for
States Parties to take all possible measures to reduce infant mortality
and to increase life expectancy, especially in adopting measures to
eliminate malnutrition and epidemics.

6. While it follows from Article 6(2) to (6) that States Parties are not
obliged to abolish the death penalty totally they are obliged to limit its
use and, in particular, to abolish it for other than the “most serious
crimes”. Accordingly, they ought to consider reviewing their criminal
laws in this light and, in any event, are obliged to restrict the applica-
tion of the death penalty to the “most serious crimes”. The article also
refers generally to abolition in terms which strongly suggest (paras
2(2) and (6)) that abolition is desirable. The Committee concludes that
all measures of abolition should be considered as progress in the en-
joyment of the right to life within the meaning of Article 40, and
should as such be reported to the Committee. The Committee notes
that a number of States have already abolished the death penalty or
suspended its application. Nevertheless, States’ reports show that
progress made towards abolishing or limiting the application of the
death penalty is quite inadequate.

7. The Committee is of the opinion that the expression “most serious
crimes” must be read restrictively to mean that the death penalty
should be a quite exceptional measure. It also follows from the ex-
press terms of Article 6 that it can only be imposed in accordance with
the law in force at the time of the commission of the crime and not
contrary to the Covenant. The procedural guarantees therein pre-
scribed must be observed, including the right to a fair hearing by an in-
dependent tribunal, the presumption of innocence, the minimum
guarantees for the defence, and the right to review by a higher tribu-
nal. These rights are applicable in addition to the particular right to
seek pardon or commutation of the sentence.
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Commentary

As the right to life is of paramount importance, the individual provisions of Article 6 de-
serve the utmost attention by States Parties when they report to the Committee.

Whereas many of the provisions of Article 6 expressly refer to the death penalty, para-
graph 1 has amore general scope and covers any action States Parties might take to create
conditions guaranteeing to all human beings under their jurisdiction the enjoyment of the
right to life, as well as to protect them against arbitrary deprivation of life.

Paragraph 1 is drafted in general terms. This explains the emphasis put by the Committee
in its General Comments on the need to avert the danger of war and in particular, of nu-
clear war, including the danger inherent in the production and possession of nuclear weap-
ons. In this connection, attention is drawn also to General Comment 14(23), the text of
which is not reproduced in this Manual, where the Committee recommended that the
“production, testing, possession and use of nuclear weapons should be prohibited and rec-
ognized as crimes against humanity”. States Parties should therefore describe in their re-
ports the measures they have adopted, or are adopting, to reduce the threat of war, which
is in itself contradictory to the enjoyment of the right to life, as well as of any other human
right.

In order to allow the Committee fully to appreciate the efforts undertaken to create favour-
able conditions for the enjoyment of the right to life, States Parties should describe any
positive action they are taking to increase life expectancy through reduction of infant mor-
tality or elimination of malnutrition and epidemics, as well as to prevent nuclear disasters
and environmental pollution.

Paragraph 1 refers to the protection of life by law and it obligates States to prevent the arbi-
trary deprivation of life. Reporting States are therefore required to give full information
about measures available to prevent any arbitrary deprivation of life and to punish those re-
sponsible in case it does occur. Reports should cover both ordinary laws and special laws
that regulate particular acts (e.g. terrorist activities) as well as existing provisions to com-
pensate all victims of such wrongful activities, be they committed by civil servants or by pri-
vate individuals. Furthermore, since it can occur that public authorities or officials commit
arbitrary killings, States Parties’ reports shall explain in detail the rules and regulations gov-
erning the use of firearms by the police and security forces. Reports should also indicate
whether any violations of these rules and regulations occurred and, if so, whether any lives
were lost as a result of the excessive use of force by the military, the police, or other law en-
forcement agencies. Consequently, the Committee seeks information on any investiga-
tions that have been carried out to establish the responsibility of, and to punish those found
responsible for such acts. The Committee further seeks information on measures that have
been taken to prevent the recurrence of further abuses.
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The phenomenon of the disappearance of persons, which often results in the arbitrary
deprivation of life, deserves special consideration. Reports shall provide detailed accounts
of actions taken to prevent disappearances and of procedures established and, as the case
may be, followed to investigate complaints regarding missing persons effectively, espe-
cially when such complaints allegedly involve security forces or other public authorities.

Regarding the death penalty, it must be recalled that, although the Covenant does not pre-
scribe the abolition of capital punishment, it imposes a set of obligations on States Parties
still using it. Article 6(2) indicates that the use of the death penalty must be restricted as far
as possible, and draws the attention of States Parties to the desirability of abolishing it. In
general terms, States are therefore required to provide information on their current do-
mestic situation and on any initiatives and plans aiming at further reducing or totally abol-
ishing capital punishment. In addition, and since according to Article 6 this type of penalty
cannot be imposed except for the “most serious crimes” and may be imposed only in ac-
cordance with the law in force at the time of the commission of the crime, reporting States
shall clearly indicate the crimes punishable by the death penalty and whether its application
in such cases is mandatory or not. Furthermore, information must be provided as to which
courts are competent to impose capital punishment and as to the procedures observed, in
particular taking into account all the guarantees set forth in Article 14 of the Covenant as
minimum requirements for a fair trial. Consideration must also be given to the right to ap-
peal a death sentence and to the additional right to seek pardon or commutation of the sen-
tence, both of which have to be provided for under the domestic legal order. The State must
also grant special protection to persons who commit a crime carrying the death penalty
when they are under eighteen years of age. Such persons cannot be sentenced to death;
nor can a death sentence be carried out on pregnant women. Reports are required to pro-
vide specific information on these points.

Reports must discuss the actual application of the death penalty by providing information
on how many death sentences have been pronounced and for what crimes, and on how
many sentences have been carried out and for what crimes, during the time period covered
by the report. Reports also must indicate how many individuals remain on death row, and
how many, if any, sentences have been commuted.

Finally it shall be mentioned that with resolution 44/128, the General Assembly of the
United Nations at its forty-fourth session adopted and opened for signature, ratification
and accession the Second Optional Protocol to the Covenant on Civil and Political Rights,
aimed at the abolition of the death penalty, ten ratifications being required for it to enter
into force. As of this writing, 28 States have ratified the Protocol.

Text of Article 1 of the Second Optional Protocol

1.
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No one within the jurisdiction of a State Party to the present Protocol
shall be executed.

2. Each State Party shall take all necessary measures to abolish the
death penalty within its jurisdiction.

Text of Article 2 of the Second Optional Protocol

1. Noreservation is admissible to the present Protocol, except for a res-
ervation made at the time of ratification or accession that provides for
the application of the death penalty in time of war pursuant to a con-
viction for a most serious crime of a military nature committed during
wartime.

2. The State Party making such a reservation shall at the time of ratifica-
tion or accession communicate to the Secretary-General of the United
Nations the relevant provisions of its national legislation applicable
during wartime.

3. The State Party having made such a reservation shall notify the
Secretary-General of the United Nations of any beginning or ending
of a state of war applicable to its territory.

According to its Article 3, States Parties to the Second Optional Protocol shall include in
their reports to the Committee information on the measures that they have adopted to give
effect to the Second Optional Protocol. The information thus provided shall include in par-
ticular a description of the steps taken to abolish the death penalty in domestic law, of the
changes in the procedures that used to allow for the death penalty to be imposed before the
entry into force of the Second Optional Protocol, and of the steps taken to commute the
sentences of convicted persons on death row.

Reporting officers should bear in mind Article 12 of ICESCR, Article 12 of CEDAW and
Article 24 of CRC which deal with the right to enjoy the highest standard of physical and
mental health, as well as Articles 6 and 37(a) of CRC. Information gathered for reporting
on those provisions may be of relevance also for the right to life of Article 6 of this Cove-
nant.
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ARTICLE 7

Text of Article 7

No one shall be subjected to torture or to cruel, inhuman or degrading treat-
ment or punishment. In particular, no one shall be subjected without his
free consent to medical or scientific experimentation.

Text of General Comment 20 (44)

1. This General Comment replaces General Comment No. 7 (16) reflect-
ing and further developing it.

2. The aim of the provisions of Article 7 of the International Covenant
on Civil and Political Rights is to protect both the dignity and the
physical and mental integrity of the individual. It is the duty of the
State Party to afford everyone protection through legislative and
other measures as may be necessary against the acts prohibited by Ar-
ticle 7, whether inflicted by people acting in their official capacity,
outside their official capacity or in a private capacity. The prohibition
in Article 7 is complemented by the positive requirements of Article
10, paragraph 1, of the Covenant, which stipulates that “All persons
deprived of their liberty shall be treated with humanity and with re-
spect for the inherent dignity of the human person”.

3. The test of Article 7 allows no limitation. The Committee reaffirms
that, even in situations of public emergency such as those referred to
in Article 4 of the Covenant, no derogation from the provision of Arti-
cle 7 is allowed and its provisions must remain in force. The Commit-
tee likewise observes that no justification or extenuating
circumstances may be invoked to excuse a violation of Article 7 for
any reasons, including those based on an order from a superior officer
or public authority.

4. The Covenantdoes not contain any definition of the concepts covered
by Article 7, nor does the Committee consider it necessary to draw up
a list of prohibited acts or to establish sharp distinctions between the
different kinds of punishment or treatment; the distinctions depend
on the nature, purpose and severity of the treatment applied.

5. The prohibition in Article 7 relates not only to acts that cause physical
pain but also to acts that cause mental suffering to the victim. In the
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Committee’s view, moreover, the prohibition must extend to corporal
punishment, including excessive chastisement ordered as punish-
ment for a crime or as an educational or disciplinary measure. It is ap-
propriate to emphasize in this regard that Article 7 protects, in
particular, children, pupils and patients in teaching and medical insti-
tutions.

The Committee notes that prolonged solitary confinement of the de-
tained or imprisoned person may amount to acts prohibited by Article
7. As the Committee has stated in its General Comment No. 6(16), Ar-
ticle 6 of the Covenant refers generally to abolition of the death pen-
alty in terms that strongly suggest that abolition is desirable.
Moreover, when the death penalty is applied by a State Party for the
most serious crimes, it must not only be strictly limited in accordance
with Article 6 but it must be carried out in such a way as to cause the
least possible physical and mental suffering.

Article 7 expressly prohibits medical or scientific experimentation
without the free consent of the person concerned. The Committee
notes that the reports of States Parties generally contain little infor-
mation on this point. More attention should be given to the need and
means to ensure observance of this provision. The Committee also ob-
serves that special protection in regard to such experiments is neces-
sary in the case of persons not capable of giving valid consent, and in
particular those under any form of detention or imprisonment. Such
persons should not be subjected to any medical or scientific experi-
mentation that may be detrimental to their health.

The Committee notes that it is not sufficient for the implementation
of Article 7 to prohibit such treatment or punishment or to make it a
crime. States Parties should inform the Committee of the legislative,
administrative, judicial and other measures they take to prevent and
punish acts of torture and cruel, inhuman and degrading treatment in
any territory under their jurisdiction.

In the view of the Committee, States Parties must not expose individu-
als to the danger of torture or cruel, inhuman or degrading treatment
or punishment upon return to another country by way of their extradi-
tion, expulsion or refoulement. States Parties should indicate in their
reports what measures they have adopted to that end.
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10. The Committee should be informed how States Parties disseminate,
to the population at large, relevant information concerning the ban
on torture and the treatment prohibited by Article 7. Enforcement
personnel, medical personnel, police officers and any other persons
involved in the custody or treatment of any individual subjected to any
form of arrest, detention or imprisonment must receive appropriate
instruction and training. States Parties should inform the Committee
of the instruction and training given and the way in which the prohibi-
tion of Article 7 forms an integral part of the operational rules and
ethical standards to be followed by such persons.

11. In addition to describing steps to provide the general protection
against acts prohibited under Article 7 to which anyone is entitled, the
States Parties should provide detailed information on safeguards for
the special protection of particularly vulnerable persons. It should be
noted that keeping under systematic review interrogation rules, in-
structions, methods and practices, as well as arrangements for the
custody and treatment of persons subjected to any form of arrest, de-
tention or imprisonment, is an effective means of preventing cases of
torture and ill-treatment. To guarantee the effective protection of de-
tained persons, provisions should be made for detainees to be held in
places officially recognized as places of detention and for their names
and places of detention to be kept in registers readily available and ac-
cessible to those concerned, including relatives and friends. To the
same effect, the time and place of all interrogations should be re-
corded, together with the names of all judicial or administrative pro-
ceedings. Provisions should also be made against incommunicado
detention. In that connection, States Parties should ensure that any
places of detention be free from any equipment liable to be used for
inflicting torture or ill-treatment. The protection of the detainee also
requires that prompt and regular access be given to doctors and law-
yers and, under appropriate supervision when the investigation so re-
quires, to family members.

12. Itis important for the discouragement of violations under Article 7
that the law must prohibit the use of admissibility in judicial proceed-
ings of statements or confessions obtained through torture or other
prohibited treatment.

13. States Parties should indicate when presenting their reports the provi-
sions of their criminal law which penalize torture and cruel, inhuman
and degrading treatment or punishment, specifying the penalties ap-
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14.

15.

plicable to such acts, whether committed by public officials or other
persons acting on behalf of the State, or by private persons. Those
who violate Article 7, whether by encouraging, ordering, tolerating or
perpetrating prohibited acts, must be held responsible. Conse-
guently, those who have refused to obey orders must not be punished
or subjected to any adverse treatment.

Article 7 should be read in conjunction with Article 2, paragraph 3, of
the Covenant. In their reports, States Parties should indicate how
their legal system effectively guarantees the immediate termination of
all the acts prohibited by Article 7 as well as appropriate redress. The
right to lodge complaints against maltreatment prohibited by Article
7 must be recognized in the domestic law. Complaints must be investi-
gated promptly and impartially by competent authorities so as to
make the remedy effective. The reports of States Parties should pro-
vide specific information on the remedies available to victims of mal-
treatment and the procedures that complainants must follow, and
statistics on the number of complaints and how they have been dealt
with.

The Committee has noted that some States have granted amnesty in
respect of acts of torture. Amnesties are generally incompatible with
the duty of States to investigate such acts; to guarantee freedom from
such acts within their jurisdiction; and to ensure that they do not oc-
cur in the future. States may not deprive individuals of the right to an
effective remedy, including compensation and such full rehabilitation
as may be possible.

Commentary

According to this article, as the Committee has commented, a report should first describe
the place accorded to the prohibition of torture and inhuman treatment in the domestic le-
gal structure. In particular, the Committee seeks information on how torture is defined,
whether and to what extent it constitutes a crime, what sanctions are provided by penal and
administrative laws in case of its commission, whether the law voids any declaration or con-
fession obtained through torture, and what kind of compensation the law provides for the
victims of such acts. Since the Covenant also prohibits cruel or inhuman punishment, a ref-
erence to existing laws in this area is also required. States Parties that still use the death
penalty must include information on regulations concerning the treatment of persons on

death row.
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The Committee noted that cases of torture occur notwithstanding the existence of penal
laws prohibiting torture or similar practices. This makes it of utmost importance for the
Committee to receive detailed reports on the practice followed in the treatment of detain-
ees, including measures taken to train law enforcement officials. Reports should be very
specific regarding time limits that prison authorities must abide by when resorting to spe-
cial security measures or to solitary confinement of prisoners in special security cells. Infor-
mation is required on safeguards against detention incommunicado and against abuses of
such practices by prison governors, and on measures adopted to ensure the right of detain-
ees to receive visits and to maintain contacts with the outside world. Since effective protec-
tion largely depends on the existence of a machinery of control, reports should also give a
full account of such machinery. For that purpose, States Parties’ reports should specify on
the one hand what control mechanisms have been instituted to ensure that persons ar-
rested or detained are not subjected to torture or other ill-treatment, and the procedures —
which should be independent and impartial — under which complaints about ill-treatment of
individuals by the police, the security forces, or prison officials can be filed and are investi-
gated. On the other hand, reports should specify whether any complaints regarding torture
or ill-treatment have been made during the reporting period. If so, reports should indicate
how such allegations have been investigated by the authorities and with what results. In this
context, the issue of expulsion of persons to countries where the expelled might be ex-
pected to be subjected to torture should also be addressed.

The Committee has pointed out that Article 7 protects not only detainees from ill-
treatment by public authorities or by persons acting outside or without any official author-
ity, but also in general any person. This point is of particular relevance in situations con-
cerning pupils and patients in educational and medical institutions, whether public or
private. Therefore, reporting States should address the issue of correctional methods in
schools and other educational institutions, including the use of corporal punishment. They
should further address the conditions and procedures for providing medical and particu-
larly psychiatric care. Information should be provided on detention in psychiatric hospitals,
on measures taken to prevent abuses in this field, on appeals available to persons interned
in a psychiatric institution and on any complaints registered during the reporting period.

Finally, the second part of Article 7 prohibits medical or scientific experimentation upon
people without their free consent. In this regard, reports should contain a detailed descrip-
tion of the laws and practices governing experimentation on human beings. In particular,
reports should describe existing control mechanisms (1) to verify that the individual’s con-
sent has been given freely, and (2) to ensure that experimentation on individuals not capa-
ble of expressing such consent is made impossible.
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ARTICLE 8

Text of Article 8

1. Noone shall be held in slavery; slavery and the slave-trade in all their
forms shall be prohibited.

2. No one shall be held in servitude.

3. (a) No one shall be required to perform forced or compulsory la-
bour;

(b) Paragraph 3(a) shall not be held to preclude, in countries where
imprisonment with hard labour may be imposed as a punish-
ment for a crime, the performance of hard labour in pursuance
of a sentence to such punishment by a competent court;

(c) For the purpose of this paragraph the term “forced or compul-
sory labour” shall not include:

(i)  Any work or service, not referred to in subparagraph (b),
normally required of a person who is under detention in
consequence of a lawful order of a court, or of a person dur-
ing conditional release from such detention;

(i)  Any service of a military character and, in countries where
conscientious objection is recognized, any national service
required by law of conscientious objectors;

(iii) Any service exacted in cases of emergency or calamity
threatening the life or well-being of the community;

(iv)  Anywork or service which forms part of normal civil obliga-
tions.

Commentary

Since slavery has been abolished and the slave-trade is forbidden world-wide, this provision
is meant to combat any resurgent form of slavery and especially to prohibit any form of ser-
vitude in which a person may be held in modern society. This provision covers any situa-
tion in which a person is compelled to depend on another person, as it may happen
particularly in situations such as prostitution, drug trafficking, or some forms of psychiatric
abuse. Consequently, a report should address these issues and provide information on any
legal or practical measures taken to prevent and combat such and similar forms of servitude
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and the exploitation they represent. Such measures should cover situations involving publi-
c authorities, as well as situations involving relationships only between private individuals.

Article 8 goes into more detail in the provision concerning forced or compulsory labour.
After stating its prohibition in principle, paragraph 3 goes on to state that such a prohibi-
tion does not preclude the existence of hard labour as a measure of punishment, provided
that its imposition is based on a sentence pronounced by a competent court. Reports
should indicate whether such forms of punishment may be imposed under domestic law
and what the actual practice is. The performance of hard labour must always be consistent
with other provisions of the Covenant, and in particular with Articles 7 and 10. Therefore,
reports should also analyse the conditions under which hard labour is performed and dis-
cuss the administration of institutions established for this purpose, such as colony-
settlements, corrective labour colonies, etc. It should be kept in mind that the administra-
tion of such colonies must be in compliance with United Nations Standard Minimum Rules
for the Treatment of Prisoners.

Reports should further provide information about the existence of services listed in para-
graph 3(c) which may be required from individuals without resulting in forced or compul-
sory labour within the meaning of this provision. Thus, in addition to describing the
existence of forced labour as a punishment for crime, reports should describe any kind of
work or service that may be imposed as an ordinary consequence of a court order on per-
sons under detention and on persons on conditional release. Furthermore, reports should
discuss compulsory military service and, if applicable, national civil service for conscien-
tious objectors; services required in cases of emergency or calamity threatening the life of
the community; and works or services which are part of normal civil obligations.

Although these services are not prohibited under the provision contained in paragraph 3,
the fact that they constitute exceptions to the general rule implies that they shall be inter-
preted narrowly, and that in any case they shall be applied without discrimination and in a
manner consistent with other provisions of the Covenant. Their detailed description en-
ables the Committee to comment on the use of such practices and their conformity with
the Covenant in the reporting State.

When preparing information for Articles 6, 7, and 8 of this Covenant, reporting officers
should evaluate existing information on related rights in other instruments. Of particular in-
terest are: Article 6 of CEDAW (on traffic in women), Articles 1 and 16 of CAT (on torture
and other cruel, inhuman or degrading treatment or punishment), and Articles 6, 11, 32 to
36 and 37(a) of CRC (on the right to life, physical and moral integrity, slavery, forced la-
bour and traffic in persons).
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ARTICLE 9

Text of Article 9

1.

Everyone has the right to liberty and security of person. No one shall
be subjected to arbitrary arrest or detention. No one shall be deprived
of his liberty except on such grounds and in accordance with such pro-
cedure as are established by law.

Anyone who is arrested shall be informed, as the time of arrest, of the
reasons for his arrest and shall be promptly informed of any charges
against him.

Anyone arrested or detained on a criminal charge shall be brought
promptly before a judge or other officer authorized by law to exercise
judicial power and shall be entitled to trial within a reasonable time or
to release. It shall not be the general rule that persons awaiting trial
shall be detained in custody, but release may be subject to guarantees
to appear for trial, at any other stage of the judicial proceedings and,
should occasion arise, for execution of the judgement.

Anyone who is deprived of his liberty by arrest or detention shall be
entitled to take proceedings before a court, in order that the court may
decide without delay on the lawfulness of his detention and order his
release if the detention is not lawful.

Anyone who has been victim of unlawful arrest or detention shall have
an enforceable right to compensation.

Text of General Comment 8 (16)

1.

Article 9 which deals with the right to liberty and security of persons
has often been somewhat narrowly understood in reports by States
Parties, and they have therefore given incomplete information. The
Committee points out that paragraph 1 is applicable to all depriva-
tions of liberty, whether in criminal cases or in other cases such as, for
example, mental illness, vagrancy, drug addiction, educational pur-
poses, immigration control, etc. It is true that some of the provisions
of Article 9 (part of paragraph 2 and the whole of paragraph 3) are
only applicable to persons against whom criminal charges are
brought. But the rest, and in particular the important guarantee laid
down in paragraph 4, i.e. the right to control by a court of the legality
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of the detention, applies to all persons deprived of their liberty by ar-
rest or detention. Furthermore, States Parties have in accordance
with Article 2(3) also to ensure that an effective remedy is provided in
other cases in which an individual claims to be deprived of his liberty
in violation of the Covenant.

2. Paragraph 3 of Article 9 requires that in criminal cases any person ar-
rested or detained has to be brought “promptly” before a judge or
other officer authorized by law to exercise judicial power. More precise
time limits are fixed by law in most States Parties and, in the view of
the Committee, delays must not exceed a few days. Many States have
given insufficient information about the actual practice in this re-
spect.

3. Another matter is the total length of detention pending trial. In cer-
tain categories of criminal cases in some countries, this matter has
caused some concern within the Committee, and members have ques-
tioned whether their practices have been in conformity with the enti-
tlement “to trial within a reasonable time or to release” under
paragraph 3. Pre-trial detention should be an exception and as short
as possible. The Committee would welcome information concerning
mechanisms existing and measures taken with a view to reducing the
duration of such detention.

4. Alsoif so-called preventive detention is used, for reasons of public se-
curity, it must be controlled by these same provisions, i.e. it must not
be arbitrary, and must be based on grounds and procedures estab-
lished by law (para. 1), information on the reasons must be given
(para. 2) and court control of the detention must be available (para. 4)
as well as compensation in the case of a breach (para. 5). And if, in ad-
dition, criminal charges are brought in such cases, the full protection
of Article 9(2) and (3), as well as Article 14, must also be granted.

Commentary

According to the wording of paragraph 1 and in the Committee’s General Comment
thereon, this provision refers to all cases of deprivation of liberty, whether in a criminal or
any other case. Therefore, reports should first describe the circumstances under which a
person may be deprived of his or her liberty. Such circumstances must be established by
law and in any case must not be arbitrary, i.e. inconsistent with the provisions of the Cove-
nant, or unreasonable. In this context, any kind of deprivation of liberty provided for by law
and as occurring in practice has to be addressed. To this end, reports should indicate the
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procedures that ensure the respect for the guarantees set forth in the provisions of the
Covenant in cases of deprivation of liberty. The Committee has stressed that some of these
guarantees apply to any kind of deprivation of liberty, whereas others specifically apply to
persons against whom criminal charges are being brought.

Regarding the guarantees required for any kind of deprivation of liberty, reports have to de-
scribe how soon and under what conditions person deprived of his liberty is informed of the
reasons of his arrest, how soon that person can contact a lawyer, and if his family is noti-
fied. These guarantees have the double purpose of averting the danger of disappearances
and of enabling the detained person to exercise a remedy against his detention. Paragraph
4 of Article 9 stresses the importance of such a remedy and specifies that it has to consist of
a prompt and effective judicial proceeding, leading to the release of the detained person in
case of unlawful detention. In addition, reports should describe (1) the law that in such cases
regulates proceedings before the courts, and (2) any complaints that actually have oc-
curred, including their eventual resolution.

Regarding the guarantees to which persons against whom criminal charges are being
brought are entitled, two time limits come into consideration and should be referred to in
reports. The first is the time frame within which an arrested person must be brought before
a judge, and the second, the length of time for which the same person may be detained
while awaiting trial. In the first case, action must occur promptly and not be delayed by
more than a few days. Pre-trial detention must be reasonable and shall not be the rule. Re-
ports should therefore describe procedures and remedies (such as habeas corpus, am-
paro, and similar appeals) established to ensure that a person is promptly brought before a
judge, as well as measures taken to reduce as far as possible the length of pre-trial deten-
tion, including a description of existing remedies available during such a detention, and of
measures for a release dependent upon certain guarantees, in which case the need for
equality in application (especially on financial grounds) may not be overlooked.

Finally, victims of unlawful arrest or detention shall have an enforceable right to compensa-
tion. Reports should therefore indicate the compensation mechanism established by law
and provide details on its practical application in cases involving criminal charges and in
cases regarding other forms of detention.

ARTICLE 10

Text of Article 10

1. All persons deprived of their liberty shall be treated with humanity
and with respect for the inherent dignity of the human person.



206 PART TWO

2. (a) Accused persons shall, save in exceptional circumstances, be
segregated from convicted persons and shall be subject to sepa-
rate treatment appropriate to their status as unconvicted per-
sons;

(b)  Accused juvenile persons shall be separated from adults and
brought as speedily as possible for adjudication.

3. The penitentiary system shall comprise treatment of prisoners, the es-
sential aim of which shall be their reformation and social rehabilita-
tion. Juvenile offenders shall be segregated from adults and be
accorded treatment appropriate to their age and legal status.

Text of General Comment 21(44), paragraphs 5 to 13

5. States Parties are invited to indicate in their reports to what extent
they are applying the relevant United Nations standards applicable to
the treatment of prisoners: the Standard Minimum Rules for the
Treatment of Prisoners (1957), the Body of Principles for the Protec-
tion of All Persons under Any Form of Detention or Imprisonment
(1988), the Code of Conduct for Law Enforcement Officials (1978)
and the Principles of Medical Ethics relevant to the role of health per-
sonnel, particularly physicians, in the protection of prisoners and de-
tainees against torture and other cruel, inhuman or degrading
treatment or punishment (1982).

6. The Committee recalls that reports should provide detailed informa-
tion on national legislative and administrative provisions that have a
bearing on the right provided for in Article 10, paragraph 1. The Com-
mittee also considers that it is necessary for reports to specify what
concrete measures have been taken by the competent authorities to
monitor the effective application of the rules regarding the treatment
of persons deprived of their liberty. States Parties should include in
their reports information concerning the system for supervising peni-
tentiary establishments, the specific measures to prevent torture and
cruel, inhuman or degrading treatment, and how impartial supervi-
sion in ensured.

7. Furthermore, the Committee recalls that reports should indicate
whether the various applicable provisions form an integral part of the
instruction and training of the personnel who have authority over per-
sons deprived of their liberty and whether they are strictly adhered to
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10.

11.

12.

by such personnel in the discharge of their duties. It would also be ap-
propriate to specify whether arrested or detained persons have access
to such information and have effective legal means enabling them to
ensure that those rules are respected, to complain if the rules are ig-
nored and to obtain adequate compensation in the event of a viola-
tion.

The Committee recalls that the principle set forth in Article 10, para-
graph 1, constitutes the basis for the more specific obligations of
States Parties in respect of criminal justice, which are set forth in Arti-
cle 10, paragraphs 2 and 3.

Article 10, paragraph 2(a), provides for the segregation, save in excep-
tional circumstances, of accused persons from convicted ones. Such
segregation is required in order to emphasize their status as uncon-
victed persons who at the same time enjoy the right to be presumed in-
nocent as stated in Article 14, paragraph 2. The reports of States
Parties should indicate how the separation of accused persons from
convicted persons is effected and explain how the treatment of ac-
cused persons differs from that of convicted persons.

As to Article 10, paragraph 3, which concerns convicted persons, the
Committee wishes to have detailed information on the operation of
the penitentiary system of the State Party. No penitentiary system
should be only retributive; it should essentially seek the reformation
and social rehabilitation of the prisoner. States Parties are invited to
specify whether they have a system to provide assistance after release
and to give information as to its success.

In a number of cases, the information furnished by the State Party
contains no specific reference either to legislative or administrative
provisions or to practical measures to ensure the re-education of con-
victed persons. The Committee requests specific information con-
cerning the measures taken to provide teaching, education and
re-education, vocational guidance and training and also concerning
work programmes for prisoners inside the penitentiary establishment
as well as outside.

In order to determine whether the principle set forth in Article 10,
paragraph 3, is being fully respected, the Committee also requests in-
formation on the specific measures applied during detention, e.g.,
how convicted persons are dealt with individually and how they are
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categorized, the disciplinary system, solitary confinement and high-
security detention and the conditions under which contacts are en-
sured with the outside world (family, lawyer, social and medical serv-
ices, non-governmental organizations).

13. Moreover, the Committee notes that in the reports of some States Par-
ties no information has been provided concerning the treatment ac-
corded to accused juvenile persons and juvenile offenders. Article 10,
paragraph 2(b), provides that accused juvenile persons shall be sepa-
rated from adults. The information given in reports shows that some
States Parties are not paying the necessary attention to the fact that
this is a mandatory provision of the Covenant. The text also provides
that cases involving juveniles must be considered as quickly as possi-
ble. Reports should specify the measures taken by States Parties to
give effect to that provision. Lastly, under Article 10, paragraph 3, ju-
venile offenders shall be segregated from adults and be accorded
treatment appropriate to their age and legal status in so far as condi-
tions of detention are concerned, such as shorter working hours and
contact with relatives, with the aim of furthering their reformation
and rehabilitation. Article 10 does not indicate any limits of juvenile
age. While this is to be determined by each State Party in the light of
relevant social, cultural and other conditions, the Committee is of the
opinion that Article 6, paragraph 5, suggests that all persons under
the age of 18 should be treated as juveniles, at least in matters relating
to criminal justice. States should give relevant information about the
age groups of persons treated as juveniles. In that regard, States Par-
ties are invited to indicate whether they are applying the United Na-
tions Standard Minimum Rules for the Administration of Juvenile
Justice, known as the Beijing Rules (1987).

Commentary

As the Committee has pointed out in its General Comment, the first paragraph of this arti-
cle supplements to a certain extent the provisions contained in Articles 7 and 9, and ap-
plies to any person deprived of his/her liberty. States Parties’ reports should therefore
provide information on detention in prisons as well as in other institutions for reasons un-
connected with the commission of a crime (e.g. psychiatric institutions). In this context, due
attention should be given to existing arrangements for the operation of such places of de-
tention and their supervision by public authorities. Procedures for receiving and investigat-
ing complaints should be duly reflected in reports.



Human rights reporting under six major international human rights instruments 209

The Committee has underlined the links between the general provision of paragraph 1 and
the requirements of the subsequent paragraphs concerning accused persons (para. 2) and
convicted persons (para. 3). Therefore, reports should show how the segregation of ac-
cused persons from convicted offenders is ensured, and note any difference in treatment
accorded in practice to accused as compared to convicted persons. Moreover, reports
should indicate the measures taken to accelerate the consideration of charges against juve-
nile persons.

The treatment of convicted persons implies further the monitoring of the main aspects of
the law and practice of the State’s penitentiary system in order to test whether the princi-
ples of reformation and social rehabilitation of prisoners are respected and promoted. To
this effect, particular attention has to be paid to compliance with the United Nations Mini-
mum Standard Rules for the Treatment of Prisoners, the Code of Conduct for Law En-
forcement Officials, and the Principles of Medical Ethics relevant for prison doctors. In
order to enable the Committee to know that these bodies of rules are being respected, re-
ports should provide information as to whether such regulations and directives form part of
the training of prison staff and whether they are known and accessible to prisoners. Re-
ports should also describe any other practice followed during detention (such as the group-
ing of prisoners according to social, cultural, or other characteristics, resorting to special
security cells and solitary confinement, applying work programmes within or outside the
prisons as a means of rehabilitation, etc.). The description of such practices should also
show to what extent juvenile offenders receive special treatment aiming at their reforma-
tion and social rehabilitation.

Reporting officers should bear in mind that Articles 5(b) of ICERD and 37(b) and (c) of CRC
also protect the right to liberty and security of the person for the purposes of those Con-
ventions. Information assembled in that regard might be useful under Articles 9 and 10 of
this Covenant as well.

ARTICLE 11

Text of Article 11

No one shall be imprisoned merely on the ground of inability to fulfil a con-
tractual obligation.

Commentary

This article underlines that deprivation of liberty may only follow the violation of a criminal
or, exceptionally, a civil law, but not the mere inability to fulfil a contractual obligation. The
purpose of this article is to stress that poverty and the lack of financial means cannot justify
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the putting of a person in jail. The general terms in which the article is drafted suggest that
no reference whatsoever, not even an indirect one, shall be allowed regarding the inability
to fulfil a contract as a ground for imprisonment. Consequently, a report should give an ac-
count of the legal situation in the reporting State, and include a description of any cases in
which non-compliance with a court order to fulfil a contractual obligation resulted in a dep-
rivation of liberty.

ARTICLE 12

Text of Article 12

1. Everyone lawfully within the territory of a State shall, within that ter-
ritory, have the right to liberty of movement and freedom to choose
his residence.

2. Everyone shall be free to leave any country, including his own.

3. The above-mentioned rights shall not be subject to any restrictions ex-
cept those which are provided by law, are necessary to protect na-
tional security, public order (ordre public), public health or morals or
the rights and freedoms of others, and are consistent with the other
rights recognized in the present Covenant.

4. Noone shall be arbitrarily deprived of the right to enter his own coun-
try.

(To date, no General Comment has been adopted on this article; however, paragraph 8 of
General Comment 15(27) refers to the position of aliens under this article).

Text of General Comment 15(27), paragraph 8

8. Once an alien is lawfully within a territory, his freedom of movement
and his right to leave that territory may only be restricted in accor-
dance with Article 12, para. 3. Differences in treatment in this regard
between aliens and nationals, or between different categories of ali-
ens, need to be justified under Article 12, para. 3. Since such restric-
tions must, inter alia, be consistent with the other rights recognized in
the Covenant, a State Party cannot, by restraining an alien or by de-
porting him to a third country, arbitrarily prevent his return to his own
country (Article 12, para. 4).
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Commentary

Avrticle 12 recognizes the freedom of movement of individuals both with regard to the free-
dom of movement within the territory of the State in which they find themselves, and with
regard to the freedom to cross the borders of this State.

Since the right to freedom of movement within the territory of a State refers not only to
travelling but also to movement for the purpose of establishing oneself at a certain place,
i.e. the choosing and the changing of one’s residence, reports should contain information
on the laws and practice regarding both of these situations. Reports should therefore de-
scribe any requirements for the registration of persons in a particular district and the for-
malities and/or conditions that govern the registration of a person as a resident in a
different district. Reports should describe what kind of information has to be provided to
public authorities in case of temporary displacement of a person; the controls that authori-
ties impose upon travelling persons; any restrictions that are in place regarding the access
to, or leaving of, certain areas; and any other conditions or limitations determining the
movement of persons within the country.

Regarding the right to freedom of movement as the right to leave a country, reports should
provide information on the conditions for the issuance of travel documents, on the condi-
tions allowing for a person’s passport to be withdrawn, on the procedures that have to be
followed in such instances, and on the authorities that are responsible for making decisions
in this regard. Reports should discuss the remedies available in the event of an unfavourable
decision. In order to illustrate the practice in the reporting State it is useful to provide fig-
ures that show the overall number of applications submitted for travel documents, the per-
centage of applications that were turned down, and the reasons for the refusal of
documents during the reporting period.

The information provided should enable the Committee to consider whether any existing
restrictions are in compliance with paragraph 3 of Article 12. A first prerequisite of compli-
ance is the formal requirement that any restriction must be based upon a law. The substan-
tive requirements of compliance demand that such restrictions must be necessary to reach
certain purposes set forth in paragraph 3 and that they must be consistent with other rights
protected by the Covenant.

In the context of Article 12, special attention has to be paid to restrictions concerning cer-
tain categories of persons, among whom aliens occupy a particular place. As the Commit-
tee has pointed out in its General Comment 15 (27) on the position of aliens under the
Covenant, the rights enshrined in paragraphs 1 and 2 of Article 12 are conferred not only
upon nationals, but upon foreigners as well on the condition that they are lawfully within
the territory of the State. Reports should indicate the requirements for the admission of ali-
ens to the territory of the reporting State; they should further indicate how the freedom of
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movement of aliens is regulated. Note that, in this regard, any discrimination in the treat-
ment of aliens as opposed to nationals or any discrimination regarding the treatment of ali-
ens from different countries has to be justified under Article 12, paragraph 3.

Lastly, by virtue of paragraph 4 of Article 12 everybody is entitled to enter his own country
and nobody should be deprived arbitrarily of this right. Accordingly, reports should de-
scribe any measures of banishment of citizens that may exist under the law, and whether
such measures have been applied and under what circumstances, during the reporting pe-
riod. With regard to aliens, the Committee has also stressed the relationship that exists be-
tween the right to enter one’s own country and freedom of movement.

With regard to the freedom of movement, reporting officers may find relevant certain in-
formation assembled for reporting on Article 5(d)(i) and (ii) of ICERD, on Article 15(4) of
CEDAW and Article 10 of CRC. See also Article 5(f) of ICERD.

ARTICLE 13

Text of Article 13

An alien lawfully in the territory of a State Party to the present Covenant
may be expelled therefrom only in pursuance of a decision reached in accor-
dance with law and shall, except where compelling reasons of national se-
curity otherwise require, be allowed to submit the reasons against his
expulsion and to have his case reviewed by, and be represented for the pur-
pose before, the competent authority or a person or persons especially des-
ignated by the competent authority.

Text of General Comment 15(27), paragraphs 9 and 10

(Note that General Comment 15(27) applies not only to Article 13, but refers in general to
the position of aliens under the Covenant. See in this regard Article 2 for paragraphs 1 to
7, and Article 12 for paragraph 8 of General Comment 15(27)).

9. Many reports have given insufficient information on matters relevant
to Article 13. The article is applicable to all procedures aimed at the
obligatory departure of an alien, whether described in national law as
expulsion or otherwise. If such procedures entail arrest, the safe-
guards of the Covenant relating to deprivation of liberty (Articles 9
and 10) may also be applicable. If the arrest is for the particular pur-
pose of extradition, other provisions of national and international law
may apply. Normally, an alien who is expelled must be allowed to
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leave for any country that agrees to take him. The particular rights of
Article 13 only protect those aliens who are lawfully in the territory of
a State Party. This means that national law concerning the require-
ments for entry and stay must be taken into account in determining
the scope of that protection, and that illegal entrants and aliens who
have stayed longer that the law or their permits allow, in particular,
are not covered by its provisions. However, if the legality of an alien’s
entry or stay is in dispute, any decision on this point leading to his ex-
pulsion or deportation ought to be taken in accordance with Article
13. Itis for the competent authorities of the State Party, in good faith
and in the exercise of their powers, to apply and to interpret the do-
mestic law, observing, however, such requirements under the Cove-
nant as equality before the law (Article 26).

10. Article 13 directly regulates only the procedure and not the substan-
tive grounds for expulsion. However, by allowing only those carried
out “in pursuance of a decision reached in accordance with law”, its
purpose is clearly to prevent arbitrary expulsions. On the other hand,
it entitles each alien to a decision in his own case and, hence, Article
13 would not be satisfied with laws or decisions providing for collec-
tive or mass expulsions. This understanding, in the opinion of the
Committee, is confirmed by further provisions concerning the right to
submit reasons against expulsion and to have the decision reviewed by
and to be represented before the competent authority or someone des-
ignated by it. An alien must be given full facilities for pursuing his
remedy against expulsion so that this right will in all the circum-
stances of his case be an effective one. The principles of Article 13 re-
lating to appeal against expulsion and the entitlement to review by a
competent authority may only be departed from when “compelling
reasons of national security” so require. Discrimination may not be
made between different categories of aliens in the application of Arti-
cle 13.

Commentary

According to Article 13 - the only article of the Covenant applicable only to aliens — and
the interpretation thereof by the Committee in its General Comment, reports should de-
scribe the laws and the practice concerning the mandated departure of aliens from the ter-
ritory of the State, and should illustrate the grounds for expulsion and the procedures
leading to it. If applicable, reports should provide the exact number of expulsions that oc-
curred during the reporting period, and the reasons for such expulsions. It is of utmost im-
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portance to provide a detailed description of the procedures followed for that purpose
because Article 13 contains certain safeguards that have to be respected both in a judicial
and in an administrative procedure. In this context, remedies against an expulsion order
play a special role. Although Article 13 does not say that such remedies must be available
before the expulsion takes place and that in effect they must suspend the expulsion order,
the appeal must nevertheless be an effective appeal. The practice in the reporting State
should allow the effectiveness of the available remedy to be tested in the particular circum-
stances of each case.

Although the guarantees of Article 13 protect only aliens who are lawfully within the terri-
tory of a State, reports should also describe the procedures leading to the expulsion of ille-
gal entrants. In particular, reports should describe the procedures for reaching the decision
on the legality or illegality of a person’s entry or stay in the country. The Committee has
pointed out that such a decision must comply with the requirements of Article 13.

To the extent that Article 13 (and, to a limited extent, Article 12) deals with expulsion and
extradition, reporting officers should consult Article 3 of CAT for existing relevant informa-
tion. See also Article 5(d)(i) and (ii) and 5(f) of ICERD.

ARTICLE 14

Text of Article 14

1. All personsshall be equal before the courts and tribunals. In the deter-
mination of any criminal charge against him, or of his rights and obli-
gations in a suit at law, everyone shall be entitled to a fair and public
hearing by a competent, independent and impartial tribunal estab-
lished by law. The press and the public may be excluded from all or
part of a trial for reasons of morals, public order (ordre public) or na-
tional security in a democratic society, or where the interest of the pri-
vate lives of the Parties so requires, or to the extent strictly necessary
in the opinion of the court in special circumstances where publicity
would prejudice the interests of justice; but any judgement rendered
in a criminal case or in a suit at law shall be made public except where
the interest of juvenile persons otherwise requires or the proceedings
concern matrimonial disputes of the guardianship of children.
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Everyone charged with a criminal offence shall have the right to be
presumed innocent until proved guilty according to law.

In the determination of any criminal charge against him, everyone
shall be entitled to the following minimum guarantees, in full equal-

ity:
(@) tobeinformed promptly and in detail in a language which he un-
derstands of the nature and cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his
defence and to communicate with counsel of his own choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or
thorough legal assistance of his own choosing; to be informed, if
he does not have legal assistance, of this right; and to have legal
assistance assigned to him, in any case where the interests of jus-
tice so require, and without payment by him in any such case if
he does not have sufficient means to pay for it;

(e) Toexamine, or to have examined, the witnesses against him and
to obtain the attendance and examination of witnesses on his be-
half under the same conditions as witnesses against him;

()  To have the free assistance of an interpreter if he cannot under-
stand or speak the language used in court;

(9) Nottobecompelled to testify against himself or to confess guilt.

In the case of juvenile persons, the procedure shall be such as will take
account of their age and the desirability of promoting their rehabilita-
tion.

Everyone convicted of a crime shall have the right to his conviction
and sentence being reviewed by a higher tribunal according to law.

When a person has by a final decision been convicted of a criminal of-
fence and when subsequently his conviction has been reversed or he
has been pardoned on the ground that a new or newly discovered fact
shows conclusively that there has been a miscarriage of justice, the
person who has suffered punishment as a result of such a conviction
shall be compensated according to law, unless it is proved that the
non-disclosure of the unknown fact in time is wholly or partly attribut-
able to him.
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7. Noone shall be liable to be tried or punished again for an offence for
which he has already been finally convicted or acquitted in accordance
with the law and penal procedure of each country.

Text of General Comment 13(21)

1. The Committee notes that Article 14 of the Covenant is of a complex
nature and that different aspects of its provisions will need specific
comments. All of these provisions are aimed at ensuring the proper
administration of justice, and to this end uphold a series of individual
rights such as equality before the courts and tribunals and the right to
a fair and public hearing by a competent, independent and impartial
tribunal established by law. Not all reports provided details on the leg-
islative or other measures adopted specifically to implement each the
provisions of Article 14.

2. In general, the reports of States Parties fail to recognize that Article
14 applies not only to procedures for the determination of criminal
charges against individuals but also to procedures to determine their
rights and obligations in a suit at law. Laws and practices dealing with
these matters vary widely from State to State. This diversity makes it
all the more necessary for States Parties to provide all relevant infor-
mation and to explain in greater detail how the concepts of “criminal
charges” and “rights and obligations in a suit at law” are interpreted in
relation to respective legal systems.

3. The Committee would find it useful if, in their future reports, States
Parties could provide more detailed information on the steps taken to
ensure that equality before the courts, including equal access to
courts, fair and public hearings and competence, impartiality and in-
dependence of the judiciary are established by law and guaranteed in
practice. In particular, States Parties should specify the relevant con-
stitutional and legislative texts which provide for the establishment of
the courts and ensure that they are independent, impartial and com-
petent, in particular with regard to the manner in which judges are ap-
pointed, the qualifications for appointment, and the duration of their
terms of office; the conditions governing promotion, transfer and ces-
sation of their functions and the actual independence of the judiciary
from the executive branch and the legislative.

4. The provisions of Article 14 apply to all courts and tribunals within
the scope of that article whether ordinary or specialized. The Commit-
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tee notes the existence, in many countries, of military or special
courts which try civilians. This could present serious problems as far
as the equitable, impartial and independent administration of justice
is concerned. Quite often the reason for the establishment of such
courts is to enable exceptional procedures to be applied which do not
comply with the normal standards of justice. While the Covenant does
not prohibit such categories of courts, nevertheless the conditions
which it lays down clearly indicate that the trying of civilians by such
courts should be very exceptional and take place under conditions
which genuinely afford the full guarantees stipulated in Article 14.
The Committee has noted a serious lack of information in this regard
in the reports of some States Parties whose judicial institutions in-
clude such courts for the trying of civilians. In some countries, such
military and special courts do not afford the strict guarantees of the
proper administration of justice in accordance with the requirements
of Article 14 which are essential for the effective protection of human
rights. If States Parties decide in circumstances of a public emergency
as contemplated by Article 4 to derogate from normal procedures re-
quired under Article 14, they should ensure that such derogations do
not exceed those strictly required by the exigencies of the actual situa-
tion, and respect the other conditions in paragraph 1 of Article 14.

The second sentence of Article 14, paragraph 1, provides that “every-
one shall be entitled to a fair and public hearing”. Paragraph 3 of the
article elaborates on the requirements of a “fair and public hearing” in
regard to the determination of criminal charges. However, the require-
ments of paragraph 3 are minimum guarantees, the observance of
which is not always sufficient to ensure the fairness of a hearing as re-
quired by paragraph 1.

The publicity of hearings is an important safeguard in the interest of
individuals and of society at large. At the same time Article 14, para-
graph 1, acknowledges that courts have the power to exclude all or
part of the public for reasons spelt out in that paragraph. It should be
noted that, apart from such exceptional circumstances, the Commit-
tee considers that a hearing must be open to the public in general, in-
cluding members of the press, and must not, for instance, be limited
only to a particular category of persons. It should be noted that, even
in cases in which the public is excluded from the trial, the judgement
must, with certain strictly defined exceptions, be made public.



218 PART TWO

The Committee has noted a lack of information regarding Article 14,
paragraph 2 and, in some cases, has even observed that the presump-
tion of innocence, which is fundamental to the protection of human
rights, is expressed in very ambiguous terms or entails conditions
which render it ineffective. By reason of the presumption of inno-
cence, the burden of proof of the charge is on the prosecution and the
accused has the benefit of doubt. No guilt can be presumed until the
charge has been proved beyond reasonable doubt. Further, the pre-
sumption of innocence implies a right to be treated in accordance with
this principle. Itis, therefore, a duty for all public authorities to refrain
from prejudging the outcome of trial.

8. Among the minimum guarantees in criminal proceedings prescribed
by paragraph 3, the first concerns the right of everyone to be informed
in a language which he understands of the charge against him (sub-
paragraph (a)). The Committee notes that State reports often do not
explain how this right is respected and ensured. Article 14(3)(a) ap-
plies to all cases of criminal charges, including those of persons notin
detention. The Committee notes further that the right to be informed
of the charge “promptly” requires that information is given in the
manner described as soon as the charge is first made by a competent
authority. In the opinion of the Committee, this right must arise when
in the course of an investigation a court or an authority of the prosecu-
tion decides to take procedural steps against a person suspected of a
crime or publicly names him as such. The specific requirements of sub-
paragraph 3(a) may be met by stating the charge either orally or in
writing, provided that the information indicates both the law and the
alleged facts on which it is based.

9. Subparagraph 3(b) provides that the accused must have adequate time
and facilities for the preparation of this defence and to communicate
with counsel of his own choosing. What is “adequate time” depends
on the circumstances of each case, but the facilities must include ac-
cess to documents and other evidence which the accused requires to
prepare his case, as well as the opportunity to engage and communi-
cate with counsel. When the accused does not want to defend himself
in person or request a person or an association of his choice, he should
be able to have recourse to a lawyer. Furthermore, this subparagraph
requires counsel to communicate with the accused in conditions giv-
ing full respect for the confidentiality of their communications. Law-
yers should be able to counsel and to represent their clients in
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10.

11.

12.

13.

accordance with their established professional standards and judge-
ment without any restrictions, influences, pressures or undue inter-
ference from any quarter.

Subparagraph 3(c) provides that the accused shall be tried without un-
due delay. This guarantee relates not only to the time by which a trial
should commence, but also the time by which it should end and judge-
ment be rendered; all stages must take place “without undue delay”.
To make this right effective, a procedure must be available in order to
ensure that the trial will proceed “without undue delay”, both in first
instance and on appeal.

Not all reports have dealt with all aspects of the right of defence as de-
fined in subparagraph 3(d). The Committee has not always received
sufficient information concerning the protection of the right of the ac-
cused to be present during the determination of any charge against
him or how the legal system assures his right either to defend himself
in person or to be assisted by counsel of his own choosing, or what ar-
rangements are made if a person does not have sufficient means to
pay for legal assistance. The accused or his lawyer must have the right
to act diligently and fearlessly in pursuing all available defences and
the right to challenge the conduct of the case if they believe it to be un-
fair. When, exceptionally, for justified reasons trials in absentia are
held, strict observance of the rights of the defence is all the more nec-
essary.

Subparagraph 3(e) states that the accused shall be entitled to examine
or have examined the witnesses against him and to obtain the atten-
dance and examination of witnesses on his behalf under the same con-
ditions as witnesses against him. This provision is designed to
guarantee to the accused the same legal powers of compelling the at-
tendance of witnesses and of examining or cross-examining any wit-
nesses as are available to the prosecution.

Subparagraph 3(f) provides that if the accused cannot understand or
speak the language used in court he is entitled to the assistance of an
interpreter free of any charge. This right is independent of the out-
come of the proceedings and applies to aliens as well as to nationals. It
is of basic importance in cases in which ignorance of the language
used by a court or difficulty in understanding may constitute a major
obstacle to the right of defence.
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14. Subparagraph 3(g) provides that the accused may not be compelled to
testify against himself or to confess guilt. In considering this safe-
guard the provisions of Article 7 and Article 10, paragraph 1, should
be borne in mind. In order to compel the accused to confess or to tes-
tify against himself, frequently methods which violate these provi-
sions are used. The law should require that evidence provided by
means of such methods or any other form of compulsion is wholly un-
acceptable.

15. Inorder tosafeguard the rights of the accused under paragraphs 1 and
3 of Article 14, judges should have authority to consider any allega-
tions made of violations of the rights of the accused during any stage
of the prosecution.

16. Article 14, paragraph 4, provides that in the case of juvenile persons,
the procedure shall be such as will take account of their age and the
desirability of promoting their rehabilitation. Not many reports have
furnished sufficient information concerning such relevant matters as
the minimum age at which a juvenile may be charged with a criminal
offence, the maximum age at which a person is still considered to be a
juvenile, the existence of special courts and procedures, the laws gov-
erning procedures against juveniles and how all these special arrange-
ments for juveniles take account of “the desirability of promoting
their rehabilitation”. Juveniles are to enjoy at least the same guaran-
tees and protection as are accorded to adults under Article 14.

17. Article 14, paragraph 5, provides that everyone convicted of a crime
shall have the right to his conviction and sentence being reviewed by a
higher tribunal according to law. Particular attention is drawn to the
other language versions of the word “crime” (“infraction”, “delito”,
“prestuplenie”) which show that the guarantee is not confined only to
the most serious offences. In this connection, not enough information
has been provided concerning the procedures of appeal, in particular
the access to and the powers of reviewing tribunals, what require-
ments must be satisfied to appeal against a judgement, and the way in
which the procedures before review tribunals take account of the fair
and public hearing requirements of paragraph 1 of Article 14.

18. Article 14, paragraph 6, provides for compensation according to law
in certain cases of a miscarriage of justice as described therein. It
seems from many State reports that this right is often not observed or
insufficiently guaranteed by domestic legislation. States should,
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where necessary, supplement their legislation in this area in order to
bring it into line with the provisions of the Covenant.

19. In considering States’ reports, differing views have often been ex-
pressed as to the scope of paragraph 7 of Article 14. Some States Par-
ties have even felt the need to make reservations in relation to
procedures for the resumption of criminal cases. It seems to the Com-
mittee that most States Parties make a clear distinction between a re-
sumption of a trial justified by exceptional circumstances and a
re-trial prohibited pursuant to the principle of ne bis in idem as con-
tained in paragraph 7. This understanding of the meaning of ne bis in
idem may encourage States Parties to reconsider their reservations to
Article 14, paragraph 7.

Commentary

Judicial remedies play a central role in the protection of human rights, and Article 14 spells
out a series of rights relating to a fair administration of justice, both in criminal cases and in
suits at law. It indicates in particular the minimum guarantees to which any accused person
is entitled in the determination of a criminal charge against him/her. The scope of the pro-
tected rights and the information States Parties are required to submit to the Committee
are thoroughly dealt with in the extensive General Comment adopted by the Committee.
The General Comment should therefore be taken duly into account in the preparation of
reports by States Parties.

For details on the reporting requirements under Article 14, reporting officers should refer
to the General Comment. In general, it should be stressed here that reports should describe
the organization of the judiciary in the reporting State. Reports should mention the guar-
antees protecting the independence of the judiciary from the executive power. They should
also provide information on the procedure for the appointment and the advancement of
judges, on the existence of extraordinary courts alongside the regular courts, such as spe-
cial or military courts, and their competencies. Moreover, reports should deal with the
guarantees that exist in law and in practice with regard to the right of all persons to a fair
and public hearing, including the relevant rules for and practices concerning the publicity
of trials and the public pronouncement of judgements. This has to include information on
the specific rules that govern the admission of the interested public and the access to court
hearings of representatives of the local and foreign press and of the mass media in general.
Detailed information should also be provided about the organization and functioning of the
bar and about the guarantees that allow lawyers freely to assist their clients, as well as about
the availability of free legal assistance to criminal defendants without means.
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It has to be kept in mind that the guarantees set forth in Article 14 are minimum guaran-
tees. Therefore, States Parties must strictly comply with the provisions of Article 14. This
strict compliance has to be reflected in the report by providing a detailed account of the leg-
islative or other measures taken to ensure the full implementation of all the provisions of
Article 14.

When assembling information for Article 14 (and for Articles 15 and 16 below), reporting
officers should be aware that related articles in other international instruments also contain
rights to procedural guarantees, in particular Articles 5(a) of ICERD, 15(2) and (3) of CE-
DAW, 12 to 15 of CAT, and 12(2), 37(d) and 40 of CRC.

ARTICLE 15

Text of Article 15

1. Noone shall be held guilty of any criminal offence on account of any
act or omission which did not constitute a criminal offence, under na-
tional or international law, at the time when it was committed. Nor
shall a heavier penalty be imposed than the one that was applicable at
the time when the criminal offence was committed. If, subsequent to
the commission of the offence, provision is made by law for the impo-
sition of a lighter penalty, the offender shall benefit thereby.

2. Nothing in this article shall prejudice the trial and punishment of any
person for any act or omission which, at the time when it was commit-
ted, was criminal according to the general principles of law recognized
by the community of nations.

Commentary

Article 15 prohibits the retroactive application of criminal laws, and covers both the crimi-
nalization of certain acts and the severity of the punishment that may be imposed for crimi-
nal offences.

States Parties’ reports should state in particular whether the principle of non-retroactive ju-
risdiction is contained in domestic legislation, and they should provide the Committee with
its exact formulation. The existence of such a provision in domestic law is of special impor-
tance since Article 15 does not allow for any exception to the principle. Moreover, Article
15 is one of the provisions of the Covenant which, according to Article 4, cannot be dero-
gated from, not even in case of a public emergency. Reports should therefore show that
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the principle of non-retroactive jurisdiction exists and is actually applied not only in ordi-
nary criminal law, but also in military criminal codes both in peace and in time of war.

With regard to the principle that an offender shall benefit from laws that are passed after
the commission of the crime and that impose lesser penalties than the law applicable at the
time of the commission of the crime, reports should describe the actual application of such
laws. They should therefore address situations in which the change in the law occurs during
the trial, and examine the application of the new law in situations in which an offender has
already been convicted and is serving a sentence based on an older, less favourable law.

ARTICLE 16

Text of Article 16

Everyone shall have the right to recognition everywhere as a person before
the law.

Commentary

The purpose of this article is to ensure that everyone is the subject, and not the object, of
the law. However, it does not deal with the question of the legal capacity to act, which may
be restricted for such reasons as minority age or insanity.

Information should be provided on the moment, which may be even before birth, at which
legal personality is acquired under the law, and at which an individual becomes a subject
before the law. According to Article 4, not even in case of a public emergency can Article
16 be derogated from since the recognition as a person before the law is a prerequisite to
be entitled to any other right. The recognition as a person has to be ensured everywhere,
i.e. also in situations where an individual is not within the territory of the State but where
the law nevertheless reaches him or her.

ARTICLE 17

Text of Article 17

1. No one shall be subjected to arbitrary or unlawful interference with
his privacy, family, home or correspondence, nor to unlawful attacks
on his honour and reputation.
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Everyone has the right to the protection of the law against such inter-
ference or attacks.

Text of General Comment 16(32)

1. Article 17 provides for the right of every person to be protected
against arbitrary or unlawful interference with his privacy, family,
home or correspondence as well as against unlawful attacks on his
honour and reputation. In the view of the Committee, this right is re-
quired to be guaranteed against all such interferences and attacks
whether they emanate from States authorities or from natural or legal
persons. The obligations imposed by this article require the State to
adopt legislative and other measures to give effect to the prohibition
against such interferences and attacks as well as to the protection of
this right.

2. In this connection, the Committee wishes to point out that, in the re-
ports of States Parties to the Covenant, the necessary attention is not
being given to information concerning the manner in which respect
for this right is guaranteed by legislative, administrative or judicial
authorities and in general by the competent organs established in the
State. In particular, insufficient attention is paid to the fact that Arti-
cle 17 of the Covenant deals with protection against both unlawful
and arbitrary interference. That means that it is precisely in State leg-
islation above all that provision must be made for the protection of the
right set forth in that article. At present the reports either say nothing
about such legislation or provide insufficient information on the sub-
ject.

3. Theterm “unlawful” means that no interference can take place except
in cases envisaged by the law. Interference authorized by States can
only take place on the basis of law, which itself must comply with the
provisions, aims and objectives of the Covenant.

4. The expression “arbitrary interference” is also relevant to the protec-
tion of the right provided for in Article 17. In the Committee’s view,
the expression “arbitrary interference” can also extend to interference
provided for under the law. The introduction of the concept of arbi-
trariness is intended to guarantee that even interference provided for
by law should be in accordance with the provisions, aims and objec-
tives of the Covenant and should be, in any event, reasonable in the
particular circumstances.
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Regarding the term “family”, the objectives of the Covenant require
that for the purposes of Article 17 this term be given a broad interpre-
tation to include all those comprising the family as understood in the
society of the State Party concerned. The term “home” in English,
“manzel” in Arabic, “zhuzhai” in Chinese, “domicile” in French, “zhil-
ische” in Russian and “domicilio” in Spanish, as used in Article 17 of
the Covenant, is to be understood to indicate the place where a person
resides or carries out his usual occupation. In this connection, the
Committee invites States to indicate in their reports the meaning
given in their society to the terms “family” and “home”.

The Committee considers that the reports should include information
on the authorities and organs set up within the legal system of the
State which are competent to authorize interference allowed by the
law. It is also indispensable to have information on the authorities
which are entitled to exercise control over such interference with strict
regard for the law, and to know in what manner and through which or-
gans persons concerned may complain of a violation of the right pro-
vided for in Article 17 of the Committee. States should in their reports
make clear the extent to which actual practice conforms to the law.
State Party reports should also contain information on complaints
lodged in respect of arbitrary or unlawful interference, and the
number of any findings in that regard, as well as the remedies pro-
vided in such cases.

As all persons live in society, the protection of privacy is necessarily
relative. However, the competent public authorities should only be
able to call for such information relating to an individual’s private life
the knowledge of which is essential in the interests of society as under-
stood under the Covenant. Accordingly, the Committee recommends
that States should indicate in their reports the laws and regulations
that govern authorized interferences with private life.

Even with regard to interferences that conform to the Covenant, rele-
vant legislation must specify in detail the precise circumstances in
which such interferences may be permitted. A decision to make use of
such authorized interference must be made only by the authority des-
ignated under the law, and on case-by-case basis. Compliance with Ar-
ticle 17 requires that the integrity and confidentiality of
correspondence should be guaranteed de jure and de facto. Corre-
spondence should be delivered to the addressee without interception
and without being opened or otherwise read. Surveillance, whether



226 PART TWO

electronic or otherwise, interceptions of telephonic, telegraphic and
other form of communication, wire-tapping and recording of conver-
sations should be prohibited. Searches of a person’s home should be
restricted to a search for necessary evidence and should not be al-
lowed to amount to harassment. So far as personal and body searches
are concerned, effective measures should ensure that such searches
are carried out in a manner consistent with the dignity of the person
who is being searched. Persons being subjected to body search by
State officials, or medical personnel acting at the request of the State,
should only be examined by persons of the same sex.

9. States Parties are under a duty themselves not to engage in interfer-
ences inconsistent with Article 17 of the Covenant and to provide the
legislative framework prohibiting such acts by natural or legal per-
sons.

10. The gathering and holding of personal information on computers, da-
tabanks and other devices, whether by public authorities or private in-
dividuals or bodies, must be regulated by law. Effective measures have
to be taken by States to ensure that information concerning a person’s
private life does not reach the hands of persons who are not author-
ized by law to receive, process and use it, and is never used for pur-
poses incompatible with the Covenant. In order to have the most
effective protection of his private life, every individual should have the
right to ascertain, in an intelligible form whether, and - if so — what,
personal data is stored in automatic data files and for what purposes.
Every individual should also be able to ascertain which public authori-
ties or private individuals or bodies control or may control their files.
If such files contain incorrect personal data or have been collected or
processed contrary to the provisions of the law, every individual
should have the right to request rectification or elimination.

11. Article 17 affords protection to personal honour and reputation and
States are under an obligation to provide adequate legislation to that
end. Provisions must also be made to protect the individual against
any unlawful attacks that do occur and to have an effective remedy
against those responsible. States Parties should indicate in their re-
ports to what extent the honour or reputation of individuals is pro-
tected by law and how this protection is achieved according to their
legal system.
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Commentary

General Comment 16(32) provides detailed guidance regarding both the scope of the pro-
tected rights contained in Article 17 and the information required from States Parties in
their reports, especially with regard to protective legislation against arbitrary or unlawful in-
terference with privacy, family and home. However, it may be useful to draw the attention
of reporting States to the need for a detailed description of the practice that exists in the ap-
plication of these protective laws and to refer especially to any violation of such laws and
any complaints brought under these laws. States should report on the use alleged victims
made (or make) of existing remedies, and the eventual results of such cases. Reports should
provide information on any practical steps taken — such as instructions given to police or
other authorities — to prevent future violations, in particular those that resulted from arbi-
trary behaviour of public officials.

ARTICLE 18

Text of Article 18

1. Everyone shall have the right to freedom of thought, conscience and
religion. This right shall include freedom to have or to adopt a religion
or belief of his choice, and freedom, either individually or in commu-
nity with others and in public or private, to manifest his religion or be-
lief in worship, observance, practice and teaching.

2. Noone shall be subject to coercion which would impair his freedom to
have or to adopt a religion or belief of his choice.

3. Freedom to manifest one’s religion or beliefs may be subject only to
such limitations as are prescribed by law and are necessary to protect
public safety, order, health, or morals or the fundamental rights and
freedoms of others.

4. The States Parties to the present Covenant undertake to have respect
for the liberty of the parents and, when applicable, legal guardians to
ensure the religious and moral education of their children in confor-
mity with their own convictions.

Text of General Comment No. 22(48), paragraphs 4 to 11

4. The freedom to manifest religion or belief may be exercised “either in-
dividually or in community with others and in public or private". The
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freedom to manifest religion or belief in worship, observance, practice
and teaching encompasses a broad range of acts. The concept of wor-
ship extends to ritual and ceremonial acts giving direct expression to
belief, as well as various practices integral to such acts, including the
building of places of worship, the use of ritual formulas and objects,
the display of symbols, and the observance of holidays and days of
rest. The observance and practice of religion or belief may include not
only ceremonial acts but also such customs as the observance of die-
tary regulations, the wearing of distinctive clothing or head coverings,
participation in rituals associated with certain stages of life and the
use of a particular language customarily spoken by a group. In addi-
tion, the practice and teaching of religion or belief includes acts inte-
gral to the conduct by religious groups of their basic affairs, such as,
inter alia, the freedom to choose their religious leaders, priests and
teachers, the freedom to establish seminaries or religious schools and
the freedom to prepare and distribute religious texts or publications.

5. The Committee observes that the freedom to “have or to adopt” a re-
ligion or belief necessarily entails the freedom to choose a religion or
belief, including, inter alia, the right to replace one’s current religion
or belief with another or to adopt atheistic views, as well as the right to
retain one’s religion or belief. Article 18(2) bars coercion that would
impair the right to have or adopt a religion or belief, including the use
or threat of physical force or penal sanctions to compel believers or
non-believers to adhere to their religious beliefs and congregations, to
recant their religion or belief or to convert. Policies or practices having
the same intention or effect, such as, for example, those restricting ac-
cess to education, medical care, employment or the rights guaranteed
by Article 25 and other provisions of the Covenant are similarly incon-
sistent with Article 18(2). The same protection is enjoyed by holders of
all beliefs of a non-religious nature.

6. The Committee is of the view that Article 18(4) permits public school
instruction in subjects such as the general history of religions and eth-
icsifitis given in a neutral and objective way. The liberty of parents or
legal guardians to ensure that their children receive a religious and
moral education in conformity with their own convictions, set forth in
Article 18(4), is related to the guarantees of the freedom to teach a re-
ligion or belief stated in Article 18(1). The Committee notes that pub-
lic education that includes instruction in a particular religion or belief
is inconsistent with Article 18(4) unless provision is made for non-
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discriminatory exemptions or alternatives that would accommodate
the wishes of parents and guardians.

According to Article 20, no manifestation of religions or beliefs may
amount to propaganda for war or advocacy of national, racial or relig-
ious hatred that constitutes incitement to discrimination, hostility or
violence. As stated by the Committee in its General Comment No.
11(19), States Parties are under the obligation to enact laws to pro-
hibit such acts.

Article 18(3) permits restrictions on the freedom to manifest religion
or belief only if limitations are prescribed by law and are necessary to
protect public safety, order, health or morals, or the fundamental
rights and freedoms of others. The freedom from coercion to have or
to adopt a religion or belief and the liberty of the parents and guardi-
ans to ensure religious and moral education cannot be restricted. In
interpreting the scope of permissible limitation clauses, States Parties
should proceed from the need to protect the rights guaranteed under
the Covenant, including the right to equality and non-discrimination
on all grounds specified in Articles 2, 3 and 26. Limitations imposed
must be established by law and must not be applied in a manner that
would vitiate the rights guaranteed in Article 18. The Committee ob-
serves that Article 18, paragraph 3, is to be strictly interpreted: restric-
tions are not allowed on grounds not specified there, even if they
would be allowed as restrictions to other rights protected in the Cove-
nant, such as national security. Limitations may be applied only for
those purposes for which they were prescribed and must be directly re-
lated and proportionate to the specific need on which they are predi-
cated. Restrictions may not be imposed for discriminatory purposes
or applied in a discriminatory manner. The Committee observes that
the concept of morals derives from many social, philosophical and re-
ligious traditions; consequently, limitations on the freedom to mani-
fest a religion or belief for the purpose of protecting morals must be
based on principles not deriving exclusively from a single tradition.
Persons already subject to certain legitimate constraints, such as pris-
oners, continue to enjoy their rights to manifest their religion or belief
to the fullest extent compatible with the specific nature of the con-
straint. States Parties’ reports should provide information on the full
scope and effects of limitations under Article 18(3), both as a matter
of law and of their application in specific circumstances.
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The fact that a religion is recognized as a State religion or that it is es-
tablished as official or traditional or that its followers comprise the
majority of the population shall not result in any impairment of the
enjoyment of any of the rights under the Covenant, including Articles
18 and 27, nor in any discrimination against adherents of other relig-
ions or non-believers. In particular, certain measures discriminating
against the latter, such as measures restricting eligibility for govern-
ment service to members of the predominant religion or giving eco-
nomic privileges to them or imposing special restrictions on the
practice of other faiths, are not in accordance with the prohibition of
discrimination based on religion or belief and the guarantee of equal
protection under Article 26. The measures contemplated by Article
20, paragraph 2, of the Covenant constitute important safeguards
against infringements of the rights of religious minorities and of other
religious groups to exercise the rights guaranteed by Articles 18 and
27, and against acts of violence or persecution directed toward those
groups. The Committee wishes to be informed of measures taken by
States Parties concerned to protect the practices of all religions or be-
liefs from infringement and to protect their followers from discrimi-
nation. Similarly, information on respect for the rights of religious
minorities under Article 27 is necessary for the Committee to assess
the extent to which the freedom of thought, conscience, religion and
belief has been implemented by States Parties. States Parties con-
cerned should also include in their reports information relating to
practices considered by their laws and jurisprudence to be punishable
as blasphemous.

10. If a set of beliefs is treated as official ideology in constitutions, stat-
utes, proclamations of the ruling parties, etc., or in actual practice,
this shall not result in any impairment of the freedoms under Article
18 or any other rights recognized under the Covenant nor in any dis-
crimination against persons who do not accept the official ideology or
who oppose it.

11. Many individuals have claimed the right to refuse to perform military
service (conscientious objection) on the basis that such a right derives
from their freedoms under Article 18. In response to such claims, a
growing number of States have in their laws exempted from compul-
sory military service citizens who genuinely hold religious or other be-
liefs that forbid the performance of military service and have replaced
it with alternative national service. The Covenant does not explicitly



Human rights reporting under six major international human rights instruments 231

refer to a right of conscientious objection, but the Committee believes
that such a right can be derived from Article 18, inasmuch as the obli-
gation to use lethal force may seriously conflict with the freedom of
conscience and the right to manifest one’s religion or belief. When
this right is recognized by law or practice, there shall be no differentia-
tion among conscientious objectors on the basis of the nature of their
particular beliefs; likewise, there shall be no discrimination against
conscientious objectors because they have failed to perform military
service. The Committee invites States Parties to report on the condi-
tions under which persons can be exempted from military service on
the basis of their rights under Article 18 and on the nature and length
of alternative national service.

Commentary

As the Committee has pointed out, Article 18, which protects the freedom of thought, re-
ligion and conscience, has two aspects: it protects the freedom to have a religion, and it
protects the freedom to manifest such a religion or belief either in private or in public, indi-
vidually or in community with others, and to observe or not observe certain practices. The
first right is an absolute right that cannot be restricted in any way, not even during a state of
emergency. The right to manifest a religion or a belief, on the other hand, may be subject
to certain limitations, provided that such limitations are contained in a law and that they are
necessary for certain purposes.

Reports should therefore provide sufficient information to allow the Committee to consid-
er how the absolute character of the first right is safeguarded and whether any restrictions
that may be imposed on the second right are compatible with paragraph 3 of Article 18. To
that effect, the Committee seeks detailed information about the existence of different relig-
ions in the reporting State, the use of places of worship, the publication and circulation of
religious material and the measures taken to prevent and to punish offences against the
free exercise of one’s religion. In cases where a State religion exists, reports should show
how a person’s freedom not to have a religion is guaranteed and how the application of the
principle of non-discrimination on religious grounds is ensured. Moreover, reports should
describe any procedures that have to be followed for the legal recognition, authorization or
toleration of various religious denominations in the country. Information should be pro-
vided on the practical application of such procedures with special reference to any possible
refusals of recognition that might have occurred during the reporting period and in particu-
lar when such refusals were due to the incompatibility of a religion with another dominant
religion in the reporting State. The role and powers of State authorities in deciding about
such incompatibilities need to be explained. In cases where a dominant religion exists, re-
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ports should outline the main status differences between the dominant religion and other
denominations, in particular with regard to the need for equal treatment of all of them.

Paragraph 2 of Article 18 states that no coercion may be used that would impair a person’s
freedom to have a religion or belief. Reports should therefore describe any form of control
or supervision that may be imposed upon persons having a certain religion or belief, and
any privilege that may be granted to individuals belonging to one religious group but denied
to others.

The status and position of conscientious objectors should also be discussed under this arti-
cle, and statistical information should be provided regarding the number of persons that
applied for the status of, and the number of those that were actually recognized as, consci-
entious objectors; the reasons given to justify conscientious objection and the rights and du-
ties of conscientious objectors as compared to those persons who serve in the regular
military service.

A specific provision in Article 18(4) concerns the right of parents to ensure the religious
education of their children in conformity with their own convictions. Consequently, spe-
cific information is required on the legal regulation and the practice of religious education,
in particular where religion is taught in public schools. In this regard, special attention
needs to be paid as to how the above-mentioned rights of parents are safeguarded.

Note that Article 5(d)(vii) of ICERD and Article 14 of CRC protect the right to freedom of
thought, conscience and opinion for the purposes of those Conventions.

ARTICLE 19

Text of Article 19
1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of
all kinds, regardless of frontiers, either orally, in writing or in print, in
the form of art, or through any other media of his choice.

3. The exercise of the rights provided in paragraph 2 of this article car-
ries with it special duties and responsibilities. It may therefore be sub-
ject to certain restrictions, but these shall only be such as are provided
for by law and are necessary:

(@) For respect of the rights or reputation of others;



Human rights reporting under six major international human rights instruments

233

(b)  For protection of national security or of public order (ordre publi-
c), or of public health or morals.

Text of General Comment 10(19)

1.

Paragraph 1 requires protection of the “right to hold opinions without
interference”. This is a right to which the Covenant permits no excep-
tion or restriction. The Committee would welcome information from
States Parties concerning paragraph 1.

Paragraph 2 requires protection of the right to freedom of expression,
which includes not only freedom to “impart information and ideas of
all kinds”, but also freedom to “seek” and “receive” them “regardless
of frontiers” and whatever medium, “either orally, in writing or in
print, in the form of art, or through any other media of his choice”.
Not all States Parties have provided information concerning all as-
pects of the freedom of expression. For instance, little attention has
so far been given to the fact that, because of the development of mod-
ern mass media, effective measures are necessary to prevent such con-
trol of the media as would interfere with the right of everyone to
freedom of expression in away that is not provided for in paragraph 3.

Many State reports confine themselves to mentioning that freedom of
expression is guaranteed under the Constitution or the law. However,
in order to know the precise regime of freedom of expression in law
and in practice, the Committee needs in addition pertinent informa-
tion about the rules which either define the scope of freedom of ex-
pression or which set forth certain restrictions, as well as any other
conditions which in practice affect the exercise of this right. It is the in-
terplay between the principle of freedom of expression and such limi-
tations and restrictions which determines the actual scope of the
individual’s right.

Paragraph 3 expressly stresses that the exercise of the right to free-
dom of expression carries with it special duties and responsibilities
and for this reason certain restrictions on the right are permitted
which may relate either to the interests of other persons or to those of
the community as a whole. However, when a State Party imposes cer-
tain restrictions on the exercise of the freedom of expression, these
may not put in jeopardy the right itself. Paragraph 3 lays down condi-
tions and it is only subject to these conditions that restrictions may be
imposed: the restrictions must be “provided by law”; they may only be
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imposed for one of the purposes set out in the subparagraphs (a) and
(b) of paragraph 3; and they must be justified as being “necessary” for
that State Party for one of those purposes.

Commentary

Like Article 18 on the freedom of religion and belief, Article 19 has two aspects: on the one
hand, it guarantees a right with an absolute nature, namely the right to hold opinions with-
out interference, and on the other hand, it protects the right to freedom of expression,
which may be subject to certain restrictions under the law. Such a law, however, must abide
by the conditions set forth in the same Article 19.

As far as the right to hold opinions is concerned, reports should indicate the measures
adopted by the State Party to ensure that no interference takes place, and that in particular
the holding of political opinions is not used by public authorities as a reason to discriminate
against a person, or even as a ground to restrict a person’s freedom.

The Committee has pointed out that the freedom of expression has a broad scope that in-
cludes all aspects relating to the circulation of information in any form and through any me-
dia. A comprehensive State Party report should therefore address all these issues and
should provide complete information not only on the controls exercised with regard to the
freedom of expression in general and on any cases of persons arrested or detained because
of the expression of political views, but also on the legal regime that regulates the owner-
ship and licensing of the press and the broadcasting media. States Parties should include
the reasons for granting or for refusing a media license, and they should discuss any con-
trols imposed upon the press and other mass media and on the activities of journalists by
public authorities. Reports should provide information on the conditions under which a
journalist can exercise his or her profession, and on any measures taken to ensure that all
political opinions are reflected in the media.

The access of foreign journalists to information and the circulation of foreign print media
within the country deserve attention in reports. Detailed information should be provided
on the number of foreign newspapers and periodicals that are imported and distributed in
the reporting State, and the reasons why their circulation may be restricted or prohibited.

It is of utmost importance for the Committee to receive detailed information regarding
each of the issues mentioned above because of the special duties and responsibilities con-
nected with the exercise of one’s freedom of expression, and because of the restrictions to
which its exercise may be subjected according to paragraph 3 of Article 19.
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The right to freedom of opinion and expression is protected by Article 5(d)(viii) of ICERD
and Articles 12 and 13 of CRC for the purposes of those Conventions. See also Article 4(a)
and (c) of ICERD, and Article 20 of the Covenant, below.

ARTICLE 20

Text of Article 20
1. Any propaganda of war shall be prohibited by law.

2. Anyadvocacy of national, racial or religious hatred that constitutes in-
citement to discrimination, hostility or violence shall be prohibited by
law.

Text of General Comment 11(19)

1. Notall reports submitted by States Parties have provided sufficient in-
formation as to the implementation of Article 20 of the Covenant. In
view of the nature of Article 20, States Parties are obliged to adopt the
necessary legislative measures prohibiting the actions referred to
therein. However, the reports have shown that in some States such ac-
tions are neither prohibited by law nor are appropriate efforts in-
tended or made to prohibit them. Furthermore, many reports failed to
give sufficient information concerning the relevant national legisla-
tion and practice.

2. Article 20 of the Covenant states that any propaganda of war and any
advocacy of national, racial or religious hatred that constitutes incite-
ment to discrimination, hostility or violence shall be prohibited by
law. In the opinion of the Committee, these required prohibitions are
fully compatible with the right to freedom of expression as contained
in Article 19, the exercise of which carries with it special duties and re-
sponsibilities. The prohibition under paragraph 1 extends to all forms
of propaganda threatening or resulting in an act of aggression or
breach of the peace contrary to the Charter of the United Nations,
while paragraph 2 is directed against any advocacy of national, racial
or religious hatred that constitutes incitement to discrimination, hos-
tility or violence, whether such propaganda or advocacy has aims
which are internal or external to the State concerned. The provisions
of Article 20, paragraph 1, do not prohibit advocacy of the sovereign
right of self-defence or the right of peoples to self-determination and
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independence in accordance with the Charter of the United Nations.
For Article 20 to become fully effective there ought to be a law making
it clear that propaganda and advocacy as described therein are con-
trary to public policy and providing for an appropriate sanction in
case of violation. The Committee, therefore, believes that States Par-
ties which have not yet done so should take the measures necessary to
fulfil the obligations contained in Article 20, and should themselves
refrain from any such propaganda or advocacy.

ARTICLE 21

Text of Article 21

The right of peaceful assembly shall be recognized. No restriction may be
placed on the exercise of this right other than those imposed in conformity
with the law and which are necessary in a democratic society in the interests
of national security or public safety, public order (ordre public), the protec-
tion of public health or morals or the protection of the rights and freedoms
of others.

Commentary

Avrticle 21 recognizes the right to assemble peacefully in private or in public, for political or
for other purposes.

States Parties’ reports should describe how the law regulates this right and the protection
persons enjoy who hold assemblies or who meet to demonstrate or to discuss in public their
views or to manifest any opinion. The right to peaceful assembly creates a positive obliga-
tion for the State to ensure the exercise of the right, and a negative obligation for public
authorities not to interfere to restrict the right beyond the limits set by the Covenant. In this
regard, Article 21 allows restrictions only if they are established by law. The law itself must
not go beyond the need to protect certain public interests and must be compatible with a
democratic society. On the basis of these requirements, reports should provide informa-
tion about any cases where the holding of a peaceful assembly was prohibited. Reports
should discuss whether it is necessary to obtain the authorization of public authorities to
hold an assembly, the procedures to be followed and the conditions to be fulfilled to obtain
such an authorization, and the restrictions placed upon people taking part in this assembly.
As usual, the information should cover both the law and the practice, and should describe
the instructions given to public officials, in particular police officials, and their attitudes to-
ward public assemblies. In this context, reports should contain statistics regarding any reg-
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istered allegations that violence was used against peaceful and unarmed demonstrators.
Reports should specify whether such allegations were investigated, and the eventual results
of such investigations.

Since public demonstrations may constitute a means of expressing political or other opin-
ions, the right protected in Article 21 is also linked to the right of freedom of expression
protected in Article 19. Therefore, reports should carefully explain any existing connec-
tions in the law and in practice between the restrictions that may be placed on these two
rights.

ARTICLE 22

Text of Article 22

1. Everyone shall have the right to freedom of association with others,
including the right to form and join trade unions for the protection of
his interests.

2. No restrictions may be placed on the exercise of this right other than
those which are prescribed by law and which are necessary in a demo-
cratic society in the interests of national security or public safety, pub-
lic order (ordre public), the protection of public health or morals or the
protection of the rights and freedom of others. This article shall not
prevent the imposition of lawful restrictions on members of the armed
forces and of the police in their exercise of this right.

3. Nothing in this article shall authorize States Parties to the interna-
tional Labour Organization Convention of 1948 concerning Freedom
of Association and Protection of the Right to Organize to take legisla-
tive measures which would prejudice, or to apply the law in such a
manner as to prejudice the guarantees provided for in that Conven-
tion.
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Commentary

Avrticle 22 guarantees a person’s freedom to form associations with other persons for po-
litical or for other purposes. This article thus spells out a right which to a certain degree is
complementary to the right of peaceful assembly recognized in Article 21. As a conse-
guence, the restrictions that may be placed upon the exercise of the right to freedom of as-
sociation must abide by the same requirements as the restrictions that may be placed upon
the exercise of the right of peaceful assembly, namely they must be prescribed by the law
and they must be necessary in a democratic society for the protection of public interests as
indicated in the Covenant.

States Parties’ reports should therefore describe the procedures that regulate the forma-
tion of associations, where and in what instances an authorization or a registration have to
be obtained, and the controls exercised by public authorities over the lives and activities of
associations.

The right to freedom of association is of particular importance and must be protected par-
ticularly with regard to the free formation of political associations, and especially of politi-
cal parties. In this context, reports should provide full information about the relevant laws
and the practice regarding the establishment of political parties. Reports should indicate
whether more than one political party takes part in the political life of the reporting State,
what may be the reasons for prohibiting the establishment of a particular political party, or
of political parties in general. Reports should further indicate whether there have been
cases of appeals against rejected applications, and the eventual results of such appeals.
The Committee also seeks information on any controls imposed upon the activities of po-
litical parties.

Under the Covenant, States Parties undertake the general obligation to ensure the protec-
tion of human rights. It is therefore of particular interest to the Committee to obtain infor-
mation with regard to the right to form associations and groups working for the promotion
of human rights. The establishment and the activities of such groups or associations should
not only be tolerated by the public authorities, but they should be encouraged. Reports on
the implementation of Article 22 should describe the measures taken to ensure that such
groups can act freely and play a role in the defence of human rights.

A special provision of Article 22 guarantees a person’s right to form and join trade unions
for the protection of his or her interests. Reports should specifically address this issue and
should describe the laws and the practice that apply to trade unions in the reporting State.
Reports should describe the organizational structure of trade unions, the size of their mem-
bership also broken down by industry sector, and the percentage of the total work force be-
longing to trade unions. The Committee seeks information on any legislative restrictions
concerning trade union rights both in general and with regard to specific categories of
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workers. Reports should indicate whether trade union rights include the right to strike and
the regulation of this right, and any practical measures adopted to ensure the free exercise
of trade union rights. Reporting States must keep in mind that according to Article 22(3)
neither the law nor the practice may prejudice the guarantees contained in the ILO Con-
vention of 1948. Reports should thus show how domestic legislation conforms with this
Convention.

The rights to peaceful assembly and association (Articles 21 and 22 of the Covenant) are
protected by Article 5(d)(ix) of ICERD and Article 15 of CRC for the purposes of those
Conventions. See also Article 4(b) of ICERD. With regard to trade union rights, reporting
officers should bear in mind that Article 8 of ICESCR, and Article 5(e)(ii) of ICERD may be
of interest when reporting under Article 22 of the Covenant.

ARTICLE 23

Text of Article 23

1. Thefamily is the natural and fundamental group unit of society and is
entitled to protection by society and the State.

2. The right of men and women of marriageable age to marry and to
found a family shall be recognized.

3. No marriage shall be entered into without the free and full consent of
the intending spouses.

4. States Parties to the present Covenant shall take appropriate steps to
ensure equality of rights and responsibilities of spouses as to mar-
riage, during marriage and its dissolution. In the case of dissolution,
provision shall be made for the necessary protection of any children.

Text of General Comment 19(39), paragraphs 4 to 6

4. Article 23, paragraph 2, of the Covenant reaffirms the right of men
and women of marriageable age to marry and to found a family. Para-
graph 3 of the same article provides that no marriage shall be entered
into without the free and full consent of the intending spouses. States
Parties’ reports should indicate whether there are restrictions or im-
pediments to the exercise of the right to marry based on special fac-
tors such as degree of kinship or mental incapacity. The Covenant
does not establish a specific marriageable age either for men or for
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women, but that age should be such as to enable each of the intending
spouses to give his or her free and full personal consent in a form and
under conditions prescribed by law. In this connection, the Commit-
tee wishes to note that such legal provisions must be compatible with
the full exercise of the other rights guaranteed by the Covenant; thus,
for instance, the right to freedom of thought, conscience and religion
implies that the legislation of each State should provide for the possi-
bility of both religious and civil marriages. In the Committee’s view,
however, for a State to require that a marriage, which is celebrated in
accordance with religious rites, be conducted, affirmed or registered
also under civil law is not incompatible with the Covenant. States are
also requested to include information on this subject in their reports.

The right to found a family implies, in principle, the possibility to pro-
create and live together. When States Parties adopt family planning
policies, they should be compatible with the provisions of the Cove-
nant and should, in particular, not be discriminatory or compulsory.
Similarly, the possibility to live together implies the adoption of ap-
propriate measures, both at the internal level and as the case may be,
in cooperation with other States, to ensure the unity or reunification
of families, particularly when their members are separated for politi-
cal, economic or similar reasons.

Article 23, paragraph 4, of the Covenant provides that States Parties
shall take appropriate steps to ensure equality of rights and responsi-
bilities of spouses as to marriage, during marriage and dissolution.

With regard to equality as to marriage, the Committee wishes to note
in particular that no sex-based discrimination should occur in respect
of the acquisition or loss of nationality by reason of marriage. Like-
wise, the right of each spouse to retain the use of his or her original
family name or to participate on an equal basis in the choice of a new
family name should be safeguarded.

During marriage, the spouses should have equal rights and responsi-
bilities in the family. This equality extends to all matters arising from
their relationship, such as choice of residence, running of the house-
hold, education of the children and administration of assets. Such
equality continues to be applicable to arrangements regarding legal
separation or dissolution of the marriage.
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Thus, any discriminatory treatment in regard to the grounds and pro-
cedures for separation or divorce, child custody, maintenance or ali-
mony, visiting rights or the loss or recovery of parental authority must
be prohibited, bearing in mind the paramount interest of the children
in this connection. States Parties should, in particular, include infor-
mation in their reports concerning the provision made for the neces-
sary protection of any children at the dissolution of a marriage or on
the separation of the spouses.

Commentary

As indicated in the General Comment adopted by the Committee, Article 23 is aimed at
the protection of the family which is considered to be the natural fundamental group unit of
society. Paragraph 1 contains neither a definition of the term “family”, nor indicates what
protective measures fall within the responsibility of the State and of society. Reports should
therefore provide basic information on how the concept of family is understood or defined
in the society and, as the case may be, in the law of the reporting State. Reports should de-
scribe how the society and the State ensure the effective protection of the family. They
should further state whether the law recognizes and protects a family formed by a perma-
nent cohabitation of partners without formal marriage.

Article 23, paragraph 2-4 protects certain rights of members, or future members, of a fam-
ily based on marriage. In this respect, Article 23 recognizes the right to marry and estab-
lishes the principle that a valid marriage must be based upon the free consent of the
spouses. Reports should give the marriageable age of men and of women, and the require-
ments and procedures for entering into a valid marriage, and any restrictions or impedi-
ments affecting the exercise of the right to marry. Article 23 also establishes the principle
of equality of rights and responsibilities of spouses with regard to marriage, during mar-
riage and at its dissolution. Accordingly, reports should provide information about the
non-discriminatory treatment of men and women with regard to marriage itself, and with
regard to any consequences resulting therefrom, such as the nationality of spouses, and the
rights and duties between the spouses and towards their children. Reports should also ad-
dress the treatment of requests for divorce, the granting of a divorce, child custody and vis-
iting rights, in particular with regard to non-discrimination between men and women.
Finally, and in accordance with paragraph 4, last sentence, reports should indicate how the
necessary protection of any children born in or out of wedlock is ensured in case of dissolu-
tion of marriage, and with regard to the paramount interest of the children.

ARTICLE 24
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Text of Article 24

1. Every child shall have, without any discrimination as to race, colour,
sex, language, religion, national or social origin, property or birth, the
right to such measures of protection as are required by his status as a
minor, on the part of his family, society and the State.

2. Every child shall be registered immediately after birth and shall have a
name.

3. Every child has the right to acquire a nationality.

Text of General Comment 17(35), paragraphs 4 to 8

4. The right to special measures of protection belongs to every child be-
cause of his status as a minor. Nevertheless, the Covenant does not in-
dicate the age at which he attains his majority. This is to be
determined by each State Party in the light of the relevant social and
cultural conditions. In this respect, States should indicate in their re-
ports the age at which the child attains his majority in civil matters and
assumes criminal responsibility. States should also indicate the age at
which a child is legally entitled to work and the age at which he is
treated as an adult under labour law. States should further indicate
the age at which a child is considered adult for the purposes of Article
10, paragraphs 2 and 3. However, the Committee notes that the age
for the above purposes should not be set unreasonably low and that in
any case a State Party cannot absolve itself from its obligations under
the Covenant regarding persons under the age of 18, notwithstanding
that they have reached the age of majority under domestic law.

5. The Covenant requires that children should be protected against dis-
crimination on any grounds such as race, colour, sex, language, relig-
ion, national or social origin, property or birth. In this connection, the
Committee notes that, whereas non-discrimination in the enjoyment
of rights provided for in the Covenant also stems, in the case of chil-
dren, from Article 2 and their equality before the law from Article 26,
the non-discrimination clause contained in Article 24 relates specifi-
cally to the measures of protection referred to in that provision. Re-
ports by States Parties should indicate how legislation and practice
ensure that measures of protection are aimed at removing all discrimi-
nation in every field, including inheritance, particularly as between
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children who are nationals and children who are aliens or as between
legitimate children and children born out of wedlock.

Responsibility for guaranteeing children the necessary protection lies
with the family, society and the State. Although the Covenant does
not indicate how such responsibility is to be apportioned, it is primar-
ily incumbent on the family, which is interpreted broadly to include all
persons composing it in the society of the State Party concerned, and
particularly on the parents, to create conditions to promote the har-
monious development of the child’s personality and his enjoyment of
the rights recognized in the Covenant. However, since it is quite com-
mon for the father and mother to be gainfully employed outside the
home, reports by States Parties should indicate how society, social in-
stitutions and the State are discharging their responsibility to assist
the family in ensuring the protection of the child. Moreover, in cases
where the parents and the family seriously fail in their duties, ill-treat
or neglect the child, the State should intervene to restrict parental
authority and the child may be separated from his family when cir-
cumstances so require. If the marriage is dissolved, steps should be
taken, keeping in view the paramount interest of the children, to give
them necessary protection and, so far as is possible, to guarantee per-
sonal relations with both parents. The Committee considers it useful
that reports by States Parties should provide information on the spe-
cial measures of protection adopted to protect children who are aban-
doned or deprived of their family environment in order to enable
them to develop in conditions that most closely resemble those char-
acterizing the family environment.

Under Article 24, paragraph 2, every child has the right to be regis-
tered immediately after birth and to have a name. In the Committee’s
opinion, this provision should be interpreted as being closely linked to
the provision concerning the right to special measures of protection
and it is designed to promote recognition of the child’s legal personal-
ity. Providing for the right to have a name is of special importance in
the case of children born out of wedlock. The main purpose of the ob-
ligation to register children after birth is to reduce the danger of ab-
duction, sale of or traffic in children, or of other types of treatment
that are incompatible with the enjoyment of the rights provided for in
the Covenant. Reports by States Parties should indicate in detail the
measures that ensure immediate registration of children born in their
territory.
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8. Special attention should also be paid, in the context of protection to
be granted to children, to the right of every child to acquire a national-
ity, as provided for in Article 24, paragraph 3. While the purpose of
this provision is to prevent a child from being afforded less protection
by society and the State because he is stateless, it does not necessary
make it an obligation for States to give their nationality to every child
born in their territory. However, States are required to adopt every ap-
propriate measure, both internally and in co-operation with other
States, to ensure that every child has a nationality when he is born. In
this connection, no discrimination with regard to the acquisition of
nationality should be admissible under internal law as between legiti-
mate children and children born out of wedlock or of stateless parents
or based on the nationality status of one or both the parents. The
measures adopted to ensure that children have a nationality should al-
ways be referred to in reports by States Parties.

Commentary

Article 24 sets forth a specific right of children to special measures of protection as are re-
quired by their status as minors. It has to be pointed out that this right is an additional one,
and that, as individuals, children benefit from all the civil rights enunciated in the Covenant.
When they report on Article 24, States should therefore indicate the special measures that
they have taken in addition to those that are normally adopted to ensure to all persons the
rights provided in the Covenant. It has also to be stressed that such measures, although in-
tended to ensure the civil right, may also be of an economic, social and cultural nature. The
accent put by Article 24 on the responsibility of the family, society and the State must also
be taken into account in describing the measures adopted. The General Comment speci-
fies how reports should address these questions and deal with situations that may arise
within the context of the above-mentioned responsibilities.

With regard to Articles 23 and 24 of the Covenant, reporting officers should be aware of
related Articles 10 of ICESCR, 5(d)(iv) of ICERD, 16, 12, and 4(2) of CEDAW, and Articles
5, 16, 18 to 20, 22, 34 and 36 of CRC, dealing with the rights to marry and to found a
family, and the protection of the family, mother and children. The right (of every child) to a
nationality under Article 24(3) of the Covenant is also contained in related Articles 5(d)(iii)
of ICERD, 9 of CEDAW and 7 and 8 of CRC.

ARTICLE 25

Text of Article 25
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Every citizen shall have the right and the opportunity, without any of the re-
strictions mentioned in Article 2 and without unreasonable restrictions:

(@) Totake part in the conduct of public affairs, directly or through freely
chosen representatives;

(b) To vote and to be elected at genuine periodic elections which shall be
by universal and equal suffrage and shall be held by secret ballot, guar-
anteeing the free expression of the will of the electors;

(c) To have access, on general terms of equality, to public service in his
country.

Text of General Comment 25(57), paragraphs 2 to 24

2. Therights under Article 25 are related to, but distinct from, the right
of peoples to self determination. By virtue of the rights covered by Ar-
ticle 1(1), peoples have the right to freely determine their political
status and to enjoy the right to choose the form of their constitution or
government. Article 25 deals with the right of individuals to partici-
pate in those processes which constitute the conduct of public affairs.
Those rights, as individual rights, can give rise to claims under the first
Optional Protocol.

3. In contrast with other rights and freedoms recognized by the Cove-
nant (which are ensured to all individuals within the territory and sub-
ject to the jurisdiction of the State) Article 25 protects the rights of
“every citizen”. State reports should outline the legal provisions which
define citizenship in the context of the rights protected by Article 25.
No distinctions are permitted between citizens in the enjoyment of
these rights on the grounds of race, colour, sex, language, religion, po-
litical or other opinion, national or social origin, property, birth or
other status. Distinctions between those who are entitled to citizen-
ship by birth and those who acquire it by naturalization may raise
questions of compatibility with Article 25. State reports should indi-
cate whether any groups, such as permanent residents, enjoy these
rights on a limited basis, for example, by having the right to vote in lo-
cal elections or to hold particular public service positions.

4. Any conditions which apply to the exercise of the rights protected by
Article 25 should be based on objective and reasonable criteria. For
example, it may be reasonable to require a higher age for election or
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appointment to particular offices than for exercising the right to vote,
which should be available to every adult citizen. The exercise of these
rights by citizens may not be suspended or excluded except on
grounds which are established by law and which are objective and rea-
sonable. For example, established mental incapacity may be a ground
for denying a person the right to vote or to hold office.

5. The conduct of public affairs, referred to in paragraph (a), is a broad
concept which relates to the exercise of political power, in particular
the exercise of legislative, executive and administrative powers. It cov-
ers all aspects of public administration, and the formulation and im-
plementation of policy at international, national, regional and local
levels. The allocation of powers and the means by which individual
citizens exercise the right to participate in the conduct of public affairs
protected by Article 25 should be established by the constitution and
other laws.

6. Citizens participate directly in the conduct of public affairs when they
exercise power as members of legislative bodies or by holding execu-
tive office. This right of direct participation is supported by paragraph
(b). Citizens also participate directly in the conduct of public affairs
when they choose or change their constitution or decide public issues
through a referendum or other electoral process conducted in accor-
dance with paragraph (b). Citizens may participate directly by taking
part in popular assemblies which have the power to make decisions
about local issues or about the affairs of a particular community and
in bodies established to represent citizens in consultation with govern-
ment. Where a mode of direct participation by citizens is established,
no distinction should be made between citizens as regards their par-
ticipation on the grounds mentioned in Article 2, paragraph 1, and no
unreasonable restrictions should be imposed.

7. Where citizens participate in the conduct of public affairs through
freely chosen representatives, it is implicit in Article 25 that those rep-
resentatives do in fact exercise governmental power and that they are
accountable through the electoral process for their exercise of that
power. It is also implicit that the representatives exercise only those
powers which are allocated to them in accordance with constitutional
provisions. Participation through freely chosen representatives is ex-
ercised through voting processes which must be established by laws
which are in accordance with paragraph (b).



Human rights reporting under six major international human rights instruments

247

10.

11.

12.

Citizens also take part in the conduct of public affairs by exerting in-
fluence through public debate and dialogue with their representatives
or through their capacity to organize themselves. This participation is
supported by ensuring freedom of expression, assembly and associa-
tion.

Paragraph (b) of Article 25 sets out specific provisions dealing with the
right of citizens to take part in the conduct of public affairs as voters or
as candidates for election. Genuine periodic elections in accordance
with paragraph (b) are essential to ensure the accountability of repre-
sentatives for the exercise of the legislative or executive powers vested
in them. Such elections must be held at intervals which are not unduly
long and which ensure that the authority of government continues to
be based on the free expression of the will of electors. The rights and
obligations provided for in paragraph (b) should be guaranteed by law.

he right to vote at elections and referenda must be established by law
and may be subject only to reasonable restrictions, such as setting a
minimum age limit for the right to vote. It is unreasonable to restrict
the right to vote on the ground of physical disability or to impose liter-
acy, educational or property requirements. Party membership should
not be a condition of eligibility to vote, nor a ground for disqualifica-
tion.

tates must take effective measures to ensure that all persons entitled
to vote are able to exercise that right. Where registration of voters is
required, it should be facilitated and obstacles to such registration
should not be imposed. If residence requirements apply to registra-
tion, they must be reasonable, and should not be imposed in such a
way as to exclude the homeless from the right to vote. Any abusive in-
terference with registration or voting as well as intimidation or coer-
cion of voters should be prohibited by penal laws and those laws
should be strictly enforced. Voter education and registration cam-
paigns are necessary to ensure the effective exercise of Article 25
rights by an informed community.

Freedom of expression, assembly and association are essential condi-
tions for the effective exercise of the right to vote and must be fully
protected. Positive measures should be taken to overcome specific dif-
ficulties, such as illiteracy, language barriers, poverty or impediments
to freedom of movements which prevent persons entitled to vote from
exercising their rights effectively. Information and materials about
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voting should be available in minority languages. Specific methods,
such as photographs and symbols, should be adopted to ensure that il-
literate voters have adequate information on which to base their
choice. States Parties should indicate in their reports the manner in
which the difficulties highlighted in this paragraph are dealt with.

13. State reports should describe the rules governing the right to vote,
and the application of those rules in the period covered by the report.
State reports should also describe factors which impede citizens from
exercising the right to vote and the positive measures which have been
adopted to overcome these factors.

14. Intheir reports, States Parties should indicate and explain the legisla-
tive provisions which would deprive citizens of their right to vote. The
grounds for such deprivation should be objective and reasonable. If
conviction for an offence is a basis for suspending the right to vote, the
period of such suspension should be proportionate to the offence and
the sentence. Persons who are deprived of liberty but who have not
been convicted should not be excluded from exercising the right to
vote.

15. The effective implementation of the right and the opportunity to
stand for elective office ensures that persons entitled to vote have a
free choice of candidates. Any restrictions on the right to stand for
election, such as minimum age, must be justifiable on objective and
reasonable criteria. Persons who are otherwise eligible to stand for
election should not be excluded by unreasonable or discriminatory re-
guirements such as education, residence or descent, or by reason of
political affiliation. No person should suffer discrimination or disad-
vantage of any kind because of that person’s candidacy. States Parties
should indicate and explain the legislative provisions which exclude
any group or category of persons from elective office. The grounds for
such exclusion should be reasonable and objective.



Human rights reporting under six major international human rights instruments

249

16.

17.

18.

19.

Conditions relating to nomination dates, fees or deposits should be
reasonable and not discriminatory. If there are reasonable grounds for
regarding certain elective offices as incompatible with tenure of spe-
cific positions, (e.g., the judiciary, high-ranking military office, public
service), measures to avoid any conflicts of interest should not unduly
limit the rights protected by paragraph (b). The grounds for the re-
moval of elected office-holders should be established by laws based on
objective and reasonable criteria and incorporating fair procedures.

The right of persons to stand for election should not be limited unrea-
sonably by requiring candidates to be members of parties or of specific
parties. If a candidate is required to have a minimum number of sup-
porters for nomination this requirement should be reasonable and not
act as a barrier to candidacy. Without prejudice to paragraph (1) of Ar-
ticle 5 of the Covenant, political opinion may not be used as a ground
to deprive any person of the right to stand for election.

State reports should describe the legal provisions which establish the
conditions for holding elective public office, and any limitations and
qualifications which apply to particular offices. Reports should de-
scribe conditions for nomination, e.g. age limits, and any other quali-
fications or restrictions. State reports should indicate whether there
are restrictions which preclude persons in public-service positions (in-
cluding positions in the police or armed services) from being elected to
particular public offices. The legal grounds and procedures for the re-
moval of elected office holders should be described.

In conformity with paragraph (b), elections must be conducted fairly
and freely on a periodic basis within a framework of laws guarantee-
ing the effective exercise of voting rights. Persons entitled to vote
must be free to vote for any candidate for election and for or against
any proposal submitted to referendum or plebiscite, and free to sup-
port or to oppose government, without undue influence or coercion of
any kind which may distort or inhibit the free expression of the elec-
tor’s will. Voters should be able to form opinions independently, free
of violence or threat of violence, compulsion, inducement or manipu-
lative interference of any kind. Reasonable limitations on campaign
expenditure may be justified where this is necessary to ensure that the
free choice of voters is not undermined or the democratic process dis-
torted by the disproportionate expenditure on behalf of any candidate
or party. The results of genuine elections should be respected and im-
plemented.
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20. Anindependentelectoral authority should be established to supervise
the electoral process and to ensure that it is conducted fairly, impar-
tially and in accordance with established laws which are compatible
with the Covenant. States should take measures to guarantee the re-
quirement of the secrecy of the vote during elections including absen-
tee voting, where such a system exists. This implies that voters should
be protected from any form of coercion or compulsion to disclose how
they intend to vote or how they voted, and from any unlawful or arbi-
trary interference with the voting process. Waiver of these rights is in-
compatible with Article 25 of the Covenant. The security of ballot
boxes must be guaranteed and votes should be counted in the pres-
ence of the candidates or their agents. There should be independent
scrutiny of the voting and counting process and access to judicial re-
view or other equivalent process so that electors have confidence in
the security of the ballot and the counting of the votes. Assistance pro-
vided to the disabled, blind or illiterate should be independent. Elec-
tors should be fully informed of these guarantees.

21. Although the Covenant does not impose any particular electoral sys-
tem, any system operating in a State Party must be compatible with
the rights protected by Article 25 and must guarantee and give effect
to the free expression of the will of the electors. The principle of one
person, one vote must apply, and within the framework of each
State’s electoral system, the vote of one elector should be equal to the
vote of another. The drawing of electoral boundaries and the method
of allocating votes should not distort the distribution of voters or dis-
criminate against any group and should not exclude or restrict unrea-
sonably the right of citizens to choose their representatives freely.

22. State reports should indicate what measures they have adopted to
guarantee genuine, free and periodic elections and how their electoral
system or systems guarantee and give effect to the free expression of
the will of the electors. Reports should describe the electoral system
and explain how the different political views in the community are
represented in elected bodies. Reports should also describe the laws
and procedures which ensure that the right to vote can in fact be freely
exercised by all citizens and indicate how the secrecy, security and va-
lidity of the voting process are guaranteed by law. The practical imple-
mentation of these guarantees in the period covered by the report
should be explained.

23.
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Subparagraph (c) of Article 25 deals with the right and the opportu-
nity of citizens to have access on general terms of equality to public
service positions. To ensure access on general terms of equality, the
criteria and processes for appointment, promotion, suspension and
dismissal must be objective and reasonable. Affirmative measures
may be taken in appropriate cases to ensure that there is equal access
to public service for all citizens. Basing access to public service on
equal opportunity and general principles of merit, and providing se-
cure tenure, ensure that persons holding public service positions are
free from political interference or pressures. It is of particular impor-
tance to ensure that persons do not suffer discrimination in the exer-
cise of their rights under Article 25, subparagraph (c), on any of the
grounds set out in Article 2, paragraph 1.

24. States reports should describe the conditions for access to public serv-
ice positions, any restrictions which apply and the processes for ap-
pointment, promotion, suspension and dismissal on removal from
office as well as the judicial or other review mechanisms which apply
to these processes. Reports should also indicate how the requirement
for equal access is met, and whether affirmative measures have been
introduced and, if so, to what extent.

Commentary

Article 25 concerns the political rights of citizens and establishes the principle that such
rights must be guaranteed without unreasonable restrictions, as well as on a non-
discriminatory basis on the grounds set forth in Article 2.

Reports should indicate any regulations and restrictions that apply to exercise of political
rights of both citizens in general and with regard to certain categories of persons. Reports
should describe the legislation and the practice regarding the access to public office, and
should make specific reference to the electoral system in the reporting State. Report must
show how the requirements contained in Article 25(a) and (b) are reflected in the rules and
regulations that govern the electoral process, in particular also with regard to the need to
observe the principle of non-discrimination and to ensure every citizen’s equal opportunity
to take part in the conduct of public affairs.

Furthermore, Article 25(c) requires the equal access to public service; reports should pro-
vide information on the rules and regulations governing such equal access.

Finally, although the rights contained in Article 25 must be guaranteed only to citizens, a
description of experiences in applying provisions regarding the right of foreign nationals to
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take part in the conduct of public affairs, especially through general or local elections, and
to hold public office in central or local governments bodies, should also be included in the

report.

With regard to political rights and access to public service, information assembled for Arti-
cles 5(c) of ICERD, and 7 and 8 of CEDAW may be of some usefulness also with regard to

this Covenant.

ARTICLE 26

Text of Article 26

All persons are equal before the law and are entitled without any discrimi-
nation to equal protection of the law. In this respect, the law shall prohibit
any discrimination and guarantee to all persons equal and effective protec-
tion against discrimination on any ground such as race, colour, sex, lan-
guage, religion, political or other opinion, national or social origin,
property, birth or other status.

Text of General Comment 18(37), paragraphs 1 and 7 to 13

1.

Non-discrimination, together with equality before the law and equal
protection of the law without any discrimination, constitutes a basic
and general principle relating to the protection of human rights. Thus
Avrticle 2, paragraph 1, of the International Covenant on Civil and Po-
litical Rights obligates each State Party to respect and to ensure to all
persons within its territory and subject to its jurisdiction the rights rec-
ognized in the Covenant without distinction of any kind, such as race,
colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or status. Article 26 not only entitles all
persons to equality before the law as well as equal protection of the
law but also prohibit any discrimination under the law and guarantees
to all persons equal and effective protection against discrimination on
any ground such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other
status.

While other conventions deal only with cases of discrimination on
specific grounds, the Committee believes that the term “discrimina-
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10.

tion” as used in the Covenant should be understood to imply any dis-
tinction, exclusion, restriction or preference which is based on any
ground such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status, and
which has the purpose or effect of nullifying or impairing the recogni-
tion, enjoyment or exercise by all persons, on an equal footing, of all
rights and freedoms.

The enjoyment of rights and freedoms on an equal footing, however,
does not mean identical treatment in every instance. In this connec-
tion, the provisions of the Covenant are explicit. For example, Article
6, paragraph 5, prohibits the death sentence from being imposed on
persons below 18 years of age. The same paragraph prohibits that sen-
tence from being carried out on pregnant women. Similarly, Article
10, paragraph 3, requires the segregation of juvenile offenders from
adults. Furthermore, Article 25 guarantees certain political rights,
differentiating on grounds of citizenship.

Reports of many States Parties contain information regarding legisla-
tive as well as administrative measures and court decisions which re-
late to protection against discrimination in law, but they very often
lack information which would reveal discrimination in fact. When re-
porting on Article 2(1), 3 and 26 of the Covenant, States Parties usu-
ally cite provisions of their constitution or equal opportunity laws with
respect to equality of persons. While such information is of course
useful, the Committee wishes to know if there remain any problems of
discrimination in fact, which may be practised either by public
authorities, by the community, or by private persons or bodies. The
Committee wishes to be informed about the legal provisions and ad-
ministrative measures directed at diminishing or eliminating such dis-
crimination.

The Committee also wishes to point out that the principle of equality
sometimes requires States Parties to take affirmative action in order
to diminish or eliminate conditions which cause or help to perpetuate
discrimination prohibited by the Covenant. For example, in a State
where the general conditions of a certain part of the population pre-
vent or impair their enjoyment of human rights, the State should take
specific action to correct those conditions. Such action may involve
granting for a time to the part of the population concerned certain
preferential treatment in specific matters as compared with the rest of
the population. However, as long as such action is needed to correct



254 PART TWO

discrimination in fact, it is a case of legitimate differentiation under
the Covenant.

11. Both Article 2, paragraph 1, and Article 26 enumerate grounds of dis-
crimination such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other
status. The Committee has observed that in a number of constitutions
and laws not all the grounds on which discrimination is prohibited, as
cited in Article 2, paragraph 1, are enumerated. The Committee
would therefore like to receive information from States Parties as to
the significance of such omissions.

12. While Article 2 limits the scope of the rights to be protected against
discrimination to those provided for in the Covenant, Article 26 does
not specify such limitations. That is to say, Article 26 provides that all
persons are equal before the law and are entitled to equal protection
of the law without discrimination, and that the law shall guarantee to
all persons equal and effective protection against discrimination on
any of the enumerated grounds. In the view of the Committee, Article
26 does not merely duplicate the guarantee already provided for in
Article 2 but provides in itself an autonomous right. It prohibit dis-
crimination in law or in fact in any field regulated and protected by
public authorities. Article 26 therefore concerned with the obligations
imposed on States Parties in regard to their legislation and the appli-
cation thereof. Thus, when legislation is adopted by a State Party, it
must comply with the requirement of Article 26 that its content
should not be discriminatory. In other words, the application of the
principle of non-discrimination contained in Article 26 is not limited
to those rights which are provided for in the Covenant.

13. Finally, the Committee observes that not every differentiation of
treatment will constitute discrimination, if the criteria for such differ-
entiation are reasonable and objective and if the aim is to achieve a
purpose which is legitimate under the Covenant.
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Commentary

General comment 18(37) adopted by the Committee clearly sets out the scope of Article
26 and of the principle of non-discrimination contained therein. However, it should be
pointed out that this General Comment refers not only to Article 26, but it also extends in
general to the non-discrimination clauses contained in various other articles of the Cove-
nant. Therefore, General Comment 18(37) also needs to be taken into account when re-
porting on these other articles of the Covenant.

The most important point for States Parties to be aware of with regard to the meaning of
Article 26 is that this article provides for an autonomous right that may also apply in areas
not directly addressed in the Covenant. The impact of the right contained in Article 26 may
extend also to any legislative measure in domestic law that provides for an individual right
(see paragraph 12 of the General Comment). Reports should therefore also describe the
steps taken to revise existing legislation and to enact new legislation in order to ensure their
non-discriminatory content.

See also Articles 2(1) and 3 of this Covenant.

ARTICLE 27

Text of Article 27

In those States in which ethnic, religious or linguistic minorities exist, per-
sons belonging to such minorities shall not be denied the right, in commu-
nity with the other members of their group, to enjoy their own culture, to
profess and practice their own religion, or to use their own language.

Text of General Comment No. 23(50)

1. Article 27 of the Covenant provides that, in those states in which eth-
nic, religious or linguistic minorities exist, persons belonging to such
minorities shall not be denied the right, in community with the other
members of their group, to enjoy their own culture, to profess and
practise their own religion, or to use their own language. The Commit-
tee observes that this article establishes and recognizes a right which is
conferred on individuals belonging to minority groups and which is
distinct from, and additional to, all the other rights which, as individu-
als in common with everyone else, they are already entitled to enjoy
under the Covenant.
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2. Insome communications submitted to the Committee under the Op-
tional Protocol, the right protected under Article 27 has been con-
fused with the right of peoples to self-determination proclaimed in
Article 1 of the Covenant. Further, in reports submitted by States Par-
ties under Article 40 of the Covenant, the obligations placed upon
States Parties under Article 27 have sometimes been confused with
their duty under Article 2, paragraph 1, to ensure the enjoyment of
the rights guaranteed under the Covenant without discrimination and
also with equality before the law and equal protection of the law under
Article 26.

3.1 The Covenant draws a distinction between the right to self-
determination and the rights protected under Article 27. The former
is expressed to be a right belonging to peoples and is dealt with in a
separate part (part I) of the Covenant. Self-determination is not a right
cognizable under the Optional Protocol. Article 27, on the other
hand, relates to rights conferred on individuals an such and is in-
cluded, like the articles relating to other personal rights conferred on
individuals, in part Il of the Covenant and is cognizable under the Op-
tional Protocol.

3.2 The enjoyment of the rights to which Article 27 relates does not preju-
dice the sovereignty and territorial integrity of a State Party. At the
same time, one or other aspect of the rights of individuals protected
under that article for example, to enjoy a particular culture — may con-
sist in a way of life which is closely associated with territory and use of
its resources. This may particularly be true of members of indigenous
communities constituting a minority.

4. The Covenant also distinguishes the rights protected under Article 27
from the guarantees under Article 2, paragraphs 1, and Article 26.
The entitlement, under Article 2, paragraph 1, to enjoy the rights un-
der the Covenant without discrimination applies to all individuals
within the territory or under the jurisdiction of the State whether or
not those persons belong to a minority. In addition, there is a distinct
right provided under Article 26 of equality before the law, equal pro-
tection of the law, and non-discrimination in respect of rights granted
and obligations imposed by the States. It governs the exercise of all
rights, whether protected under the Covenant or not, which the state
party confers by law on individuals within its territory or under its ju-
risdiction, irrespective of whether they belong to the minorities speci-
fied in Article 27 or not. Some States Parties who claim that they do
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not discriminate on grounds of ethnicity, language or religion
wrongly contend, on that basis alone, that they have no minorities.

The terms used in Article 27 indicate that the persons designed to be
protected are those who belong to a group and who share in common a
culture, a religion and/or a language. Those terms also indicate that
the individuals designed to be protected need not be citizens of the
State Party. In this regard, the obligations deriving from Article 2,
paragraph 1, are also relevant, since a State Party is required under
that article to ensure that the rights protected under the Covenant are
available to all individuals within its territory and subject to its juris-
diction, except rights which are expressly made to apply to citizens,
for example, political rights under Article 25. A State Party may not,
therefore, restrict the rights under Article 27 to its citizens alone.

Article 27 confers rights on persons belonging to minorities which
“exist" in a State Party. Given the nature and scope of the rights envis-
aged under the article, it is not relevant to determine the degree of
permanence that the term “exist” connotes. Those rights simply are
that individuals belonging to those minorities should not be denied
the right, in community with members of their group, to enjoy their
own culture, to practise their religion and speak their language. Just
as they need not be nationals or citizens, they need not be permanent
residents. Thus, migrant workers or even visitors in a State Party con-
stituting such minorities are entitled not to be denied the exercise of
those rights. As any other individual in the territory of the State Party,
they would, also for this purpose, have the general rights, for exam-
ple, to freedom of association, of assembly and of expression. The ex-
istence of an ethnic, religious or linguistic minority in a given State
Party does not depend upon a decision by that State Party but re-
quires to be established by objective criteria.

The right of individuals belonging to a linguistic minority to use their
language among themselves, in private or in public, is distinct from
other language rights protected under the Covenant. In particular, it
should be distinguished from the general right to freedom of expres-
sion protected under Article 19. The latter right is available to all per-
sons, irrespective of whether they belong to minorities or not. Further,
the right protected under Article 27 should be distinguished from the
particular right which Article 14, paragraph 3(f), of the Covenant con-
fers on accused persons to interpretation where they cannot under-
stand or speak the language used in the courts. Article 14, paragraph
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3(f), does not in any other circumstances confer on accused persons
the right to use or speak the language of their choice in court proceed-
ings.

6.1 Although Article 27 is expressed in negative terms, that article, never-
theless, does recognize the existence of a “right” and requires that it
shall not be denied. Consequently, a State Party is under an obliga-
tion to ensure that the existence and the exercise of this right are pro-
tected against denial or violation. Positive measures of protection are,
therefore, required not only against the acts of the State Party itself,
whether through its legislative, judicial or administrative authorities,
but also against the acts or other persons within the State Party.

6.2 Although the rights protected under Article 27 are individual rights,
they depend in turn on the ability of the minority group to maintain its
culture, language or religion. Accordingly, positive measures by
States may also be necessary to protect the identity of a minority and
the rights of its members to enjoy and develop their culture and lan-
guage and to practise their religion, in community with the other
members of the group. In this connection, it has to be observed that
such positive measures must respect the provisions of Article 2, para-
graph 1, and Article 26 of the Covenant, both as regards the treat-
ment accorded different minorities and the treatment accorded the
persons belonging to them and the remaining part of the population.
However, as long as those measures are aimed at correcting conditions
which prevent or impair the enjoyment of the rights guaranteed under
Article 27, they may constitute a legitimate differentiation under the
Covenant, provided that they are based on reasonable and objective
criteria.

7. With regard to the exercise of the cultural rights protected under Arti-
cle 27, the Committee observes that culture manifests itself in many
forms, including a particular way of life associated with the use of land
resources, especially in the case of indigenous peoples. That right may
include such traditional activities as fishing or hunting and the right to
live in reserves protected by law. The enjoyment of those rights may
require positive legal measures of protection and measures to ensure
the effective participation of members of minority communities in de-
cisions which affect them.



Human rights reporting under six major international human rights instruments 259

The Committee observes that none of the rights protected under Arti-
cle 27 of the Covenant may be legitimately exercised in a manner or to
an extent inconsistent with the other provisions of the Covenant.

9. The Committee concludes that Article 27 relates to rights whose pro-
tection imposes specific obligations on States Parties. The protection
of these rights is directed to ensure the survival and continued devel-
opment of the cultural, religious and social identity of the minorities
concerned, thus enriching the fabric of society as a whole. Accord-
ingly, the Committee observes that these rights must be protected as
such and should not be confused with other personal rights conferred
on one and all under the Covenant. States Parties, therefore, have an
obligation to ensure that the exercise of these rights is fully protected
and they should indicate in their reports the measures they have
adopted to this end.

Commentary

Avrticle 27 sets forth a right of persons belonging to ethnic, religious or linguistic minorities
to enjoy their own culture, to profess and practise their own religion and to use their own
language. Since the obligation to protect the rights contained in Article 27 is only imposed
on States in which minorities, including indigenous groups, exist, States Parties’ report
must indicate if any such groups live in the country, whether permanently or otherwise. In
this respect it has to be kept in mind that any existing minority, though small, must be taken
into account under this article. In particular it must be underlined that the existence of a
constitutional or other provision establishing that all citizens should be treated equally does
not in itself mean that no minorities exist in a given country. Should any such groups exist
within the territory of the reporting State, information must be provided about these exist-
ing minorities, their respective number as compared to the majority population of the
country, and the concrete positive measures adopted by the reporting State to preserve
their ethnic, religious, cultural and linguistic identity, as well as on any measures to provide
minorities with equal economic and political opportunities. Particular reference should be
made to their representation in central government and in local government bodies.

Reporting States also should bear in mind that although Article 27 refers to enjoyment of
rights by persons belonging to a minority “in community with other members of their
group”, the rights themselves are individual rights and have to be protected as such. States
reports should therefore provide information not only on the measures they have taken in
general to protect minorities and indigenous populations established on their territory, but
also on how an individual member of a minority may effectively exercise his or her rights.
Furthermore, under this article reports have to provide information on any remaining dis-
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crimination in law and/or practice regarding the enjoyment by members of minorities of
other rights enshrined in the Covenant, since such discrimination may indirectly lead to re-
strictions or violations of the rights contained in Article 27 as well. In this context, special
attention must be paid to the possible existence of discrimination against individuals on the
basis of their belonging to a minority or indigenous group. Of particular concern in this re-
gard are civil rights in the areas most closely related to the rights protected by Acrticle 27,
and political rights such as the participation in the conduct of public affairs and the access
to public service in the reporting State.

The rights of vulnerable groups are protected by other international instruments as well.
Reporting officers should bear in mind that Articles 2(3) of ICESCR, 1(4) and 2(2) of
ICERD, 4 and 14 of CEDAW, and 22, 23 and 30 of CRC may be of relevance when report-
ing under Article 27 of the Covenant.

B. CONSIDERATION OF REPORTS BY THE
HUMAN RIGHTS COMMITTEE

(a) The Committee: its compaosition

It was mentioned earlier that according to Article 40 of the Covenant, reports submitted by
States Parties are to be considered by the Human Rights Committee.

The Committee is a treaty body established according to Article 28 of the Covenant. It con-
sists of eighteen members of high moral character and recognized competence in the field
of human rights. Members serve in their personal capacity.

Text of Article 28

1. There shall be established a Human Rights Committee (hereafter re-
ferred to in the present Covenant as the Committee). It shall consist of
eighteen members and shall carry out the functions hereinafter pro-
vided.

2. The Committee shall be composed of nationals of the States Parties to
the present Covenant who shall be persons of high moral character
and recognized competence in the field of human rights, considera-
tion being given to the usefulness of the participation of some persons
having legal experience.
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The members of the Committee shall be elected and shall serve in
their personal capacity.

Text of Article 29

1. The members of the Committee shall be elected by secret ballot from
a list of persons possessing the qualifications prescribed in Article 28
and nominated for the purpose by the States Parties to the present
Covenant.

2. Each State Party to the present Covenant may nominate not more
than two persons. These persons shall be nationals of the nominating
State.

3. A person shall be eligible for renomination.

The procedure for the election is set forth in Articles 30, 31 and 32 of the Covenant, which
provide for the Secretary-General of the United Nations to prepare a list of persons nomi-
nated for the purpose and to convene a meeting of the States Parties in order to elect the
members of the Committee. The Covenant further specifies that the Committee may not
include more than one national of the same State, that consideration shall be given to equi-
table geographical distribution of membership and to representation of the different forms
of civilization and of the principal legal systems. Nominees who obtain an absolute majority
and the largest number of votes are elected. The members of the Committee are elected for
a four year term, and if renominated may be re-elected. Elections take place every two
years for one half of the Committee members.

Although nominated and elected by States Parties to the Covenant, the members of the
Committee are in no way representatives or delegates of the State whose nationality they
carry, but independent experts serving in their personal capacity: as such, before taking up
their duties, they make a solemn declaration in an open, i.e. public, meeting that they will
perform their functions impartially and conscientiously (Article 38).

The Committee elects from among its members a Chairperson, three Vice-Chairpersons,
and a Rapporteur, each serving a term of two years.

(b) The Committee: its method of work

The Committee normally holds three sessions of three weeks each per year — one in New
York (March/April), and two in Geneva (July and October/November). Each session is pre-
ceded by a one-week session of its working groups. (One working group deals with com-
munications under the Optional Protocol to the Covenant; a second working group deals
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with issues regarding the work of the Committee under Article 40: among others, it pre-
pares the “list of issues” concerning the reports to be examined.) In general, meetings for
the consideration of States reports are public, whereas the examination of individual com-
munications under the Optional Protocol takes place in closed sessions. Twelve members
constitute a quorum, and decisions are taken by majority vote; however, the Committee
has resolved that its method of work should normally attempt to reach decisions by consen-
sus before resorting to voting. This method has been the rule ever since the Committee’s
inception.

The procedure for the consideration of States reports is laid down in Article 40(4-5) of the
Covenant, in the Committee’s own rules of procedure, as well in a number of internal deci-
sions and in the practice developed by the Committee.

Avrticle 40(4) states that the Committee “shall study the reports submitted by States Parties”
to the Covenant. The rules of procedure and the practice of the Committee established
that such study, after the necessary individual examination of the report by each member of
the Committee, takes place collectively in a public meeting and in presence of representa-
tive(s) of the State Party concerned. The reporting State is notified of the date of considera-
tion of its report, so that the State can authorize its representatives to attend the scheduled
meeting. The representatives should be able to answer questions put to them by the Com-
mittee and make statements on the report submitted by their State. They may also submit
additional information (rule 68): It is therefore desirable that the status and experience, and
preferably the number, of the attending representatives enable them to respond to ques-
tions posed and comments made by the Committee on the whole range of matters covered
by the Covenant.

(c) Constructive dialogue

The purpose of a public meeting with representatives of the reporting State is to establish a
constructive dialogue between the Committee and the State Party. In this connection it has
to be underlined that the Committee in its consideration of States reports is neither a judi-
cial nor even a quasi-judicial body. Its role is not to pass judgement on the implementation
of the provisions of the Covenant in any given State. The main function of the Committee
is to assist States Parties in fulfilling their obligations under the Covenant, to make available
to them the experience the Committee has acquired in its examination of other reports and
to discuss with them any issue related to the enjoyment of the rights enshrined in the Cove-
nant in a particular country. In fulfilling this function, the Committee or its members pose
questions to the representatives of the reporting State in order to obtain information or
clarification on any factual or legal matter that may affect the implementation of the Cove-
nant.
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Practice has shown that in asking questions the Committee is not limited by the pro-
nouncements made by the State Party in its report. Since the Committee is not a court and
its procedure is not a judicial one, such restrictions would not be justified. In the perform-
ance of the duties entrusted to it, the Committee must be bound only by the Covenant and
therefore it must be free to raise any issue falling within the scope of the Covenant itself.
The Committee must also be free to use any information available to it, whether it comes
from official documents of reporting State authorities, from intergovernmental organiza-
tions, or from unofficial sources such as the press or non-governmental organizations. Any
information may therefore serve as the basis for a fruitful dialogue, whose purpose is to ob-
tain from the representatives of the reporting State a complete picture of the situation in
the country and to allow members of the Committee to make the comments they deem
necessary for a further implementation of the rights enshrined in the Covenant at the na-
tional level.

The procedure allowing for a constructive dialogue between the Committee and the States
Parties has undergone some changes since the inception of the Committee’s activities in
1977. Since the rules of procedure are drafted in rather general terms, the Committee in
practice has developed procedural norms that are sufficiently detailed to govern the con-
sideration of reports.

(d) Presentation and examination of reports

The practice of the Committee has undergone a certain evolution as far as the effective-
ness of the dialogue with States Parties is concerned. It used to distinguish between initial
and subsequent periodic reports.

Recently, however, as from 1996, the Committee has decided to streamline the proce-
dures to consider initial and periodic reports. In this respect, the Committee agreed that ini-
tial reports should be dealt with according to the same procedure followed for subsequent
reports.

In order to ensure the effectiveness of the dialogue, the consideration of reports envisages
that questions posed receive an immediate reply at the same meeting. The Committee
identifies in advance the various matters which might most usefully be discussed with the
representatives of the reporting State. A working group of the Committee is entrusted with
the preparation of a written “list of issues”, which is formally adopted by the full Committee
at the beginning of each session. At the Committee’s request, the list is transmitted to the
Government through its Permanent Representative to the United Nations. During the
meeting, the State’s representatives make again an introductory statement, after which the
dialogue takes place on the basis of the written list of issues.
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On each chapter, the representatives provide the Committee with oral replies to the writ-
ten questions on the list. Following such replies, members of the Committee may seek fur-
ther clarification on the same issue, or ask additional questions. It needs to be pointed out
that the list is not intended to be exhaustive and cannot be interpreted as limiting or pre-
judging the type and range of questions the members of the Committee will pose in the
course of the dialogue. These additional questions or requests for further clarification
should be answered immediately by the representatives, permitting therefore a direct dia-
logue with the Committee. They can, however, reserve some replies for a later time.

In concluding the consideration of the report, members of the Committee usually make
general observations, summing up their previous remarks or commenting in some form on
the result of the dialogue.

The consideration of subsequent periodic reports by the Committee takes into account
that a first general information is already available and that the dialogue should focus on the
progress made by the State in question since the submission, or consideration, of the pre-
vious report.

The Committee also agreed recently that, as far as the number of subsequent reports sub-
mitted by each State Party progresses, the list of issues prepared for transmission to States
Parties would be more concise and more precise, in order to avoid repetitions and to make
the dialogue more effective. In principle, the list concentrates on developments occurring
after the submission of previous reports and does not include issues extensively dealt with
at these occasions, except those identified as giving rise to concern. Usually, two to three
meetings will be allocated for dealing with a report.

(e) The outcome of the consideration of reports

As noted above, the Committee is not a court and the result of the dialogue is not a judge-
ment on the level of implementation of the Covenant in States Parties. That does not
means, however, that the consideration of reports does not yield any results. According to
Article 40(4) of the Covenant, the Committee transmits its reports and General Comments
to the States Parties. This provision has two aspects.

First, the Committee members formulate their oral comments at the end of the considera-
tion of a report, as described above. Such comments are reflected in the summary records
of the Committee, which are published as documents of the United Nations. A summary of
such comments is also included in the annual report that the Committee has to submit to
the General Assembly according to Article 45 of the Covenant.
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More recently, as from 1992, the Committee agreed that it would adopt, at the conclusion
of the consideration of each report, its own written comments. Such comments are con-
tained in a document consisting of an introduction, a section on factors and difficulties af-
fecting the implementation of the Covenant, a section on positive aspects, a section on
main subjects of concern, and finally a section containing suggestions and recommenda-
tions of the Committee. The purpose of written comments addressed to each State Party is
to better clarify the views of the Committee as a whole on the implementation of the Cove-
nant in a given State and to indicate with more precision the suggestions and recommenda-
tions of the Committee as to the measures that should be adopted, thus helping the States
Parties to identify such measures and to report on them on the occasion of a subsequent re-
port. These comments are normally adopted at the end of each session and made public.
They are also included in the annual report to the General Assembly.

Secondly, the Committee adopts General Comments, which are of a more general na-
ture, and make no reference to information gathered during the consideration of a specific
State report. They reflect the experience gained by the Committee in its consideration of a
significant number of reports, and deal with specific articles of the Covenant, or particular
issues raised under it. These General Comments are addressed to all States Parties.

In presenting its General Comments to States Parties, the Committee underlines the fact
that they reflect the experience acquired in reviewing the situation in various countries,
representing different regions of the world and different political, social and legal systems.
These comments illustrate most of the problems that may arise in implementing the Cove-
nant, although they do not allow for a fully comprehensive, world-wide review of the status
of civil and political rights. As the Committee has pointed out, “The purpose of these Gen-
eral Comments is to make this (the Committee’s) experience available for the benefit of all
States Parties in order to promote their further implementation of the Covenant; to draw
their attention to insufficiencies disclosed by a large number of reports; to suggest improve-
ments in the reporting procedure and to stimulate the activities of these States and interna-
tional organizations in the promotion and protection of human rights. These comments
should also be of interest to other States, especially those preparing to become parties to
the Covenant and thus to strengthen the cooperation of all States in the universal promo-
tion and protection of human rights.” (Document CCPR/C/21/Rev.1, p.1.)

The intention is to assist States and to draw their attention to certain aspects, without im-
posing limits or attributing priorities between different aspects of the implementation of
the Covenant. As of 1990, the Committee has adopted twenty four General Comments:
twenty-one on specific articles and three on issues covered by various provisions of the
Covenant (on the position of aliens, on non-discrimination and on issues relating to reser-
vations).
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(f) Follow-up

As mentioned above, the Committee submits an annual report to the General Assembly
(Article 45). The report contains a summary of the activities of the Committee, as well as all
its decisions and recommendations, including in particular those expressed in General
Comments and in comments adopted at the conclusion of the consideration of an individ-
ual state report. Therefore, if the Committee expresses its concern with regard to any
situation occurring in a particular country, this is reflected in its annual report, which is is-
sued as an official document of the General Assembly and receives the attention of the
Third Committee of the General Assembly during its discussion of the Covenant and its im-
plementation.

This debate on the annual report in the General Assembly can be considered in itself a
follow-up to the consideration of States’ reports by the Committee. However, the follow-
up at the national level is even more important. Indeed, one has to keep in mind that, al-
though the international implementation machinery provides a guarantee for the protec-
tion of the rights enshrined in international instruments, in the final analysis however, it is
the duty and responsibility of States to ensure the concrete and full enjoyment and exercise
of human rights within their territories and jurisdictions. Therefore, it is critically important
that the result of the dialogue with the Committee receive the highest attention of the gov-
ernment in question and that any issue raised during the consideration of the report be put
before the competent political, administrative and judicial national authorities, so that they
can keep under review the measures that they are taking, or that need to be taken, to give
full effect to the rights recognized in the Covenant.

It is also desirable to give the widest publicity to the process of reporting and to the States
party’s cooperation with the Committee. Through the media and other channels, bodies
and groups outside the government and the public at large should be involved in the debate
about the correct implementation of the Covenant and the full enjoyment of the rights rec-
ognized therein. Monitoring the process of implementation by the States party, supported
by feedback obtained from the involvement of the public, should lead to the adoption of
such measures as may be necessary to bring internal legislation and practice into line with
the requirements of the Covenant.

Supplemented in this way by extensive national follow-up activities, the consideration of a
report will prove to be a truly fruitful exercise and allow the State Party to come back to the
Committee with an important new periodic report, covering developments that occurred
and progress made since the submission of the previous report. The exchange of views and
experience with the supervisory body for the purpose of the implementation of the Cove-
nant can thus continue.
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THE INTERNATIONAL CONVENTION ON
THE ELIMINATION OF ALL FORMS OF
RACIAL DISCRIMINATION

By Luis Valencia Rodriguez

The Convention on the Elimination of All Forms of Racial Discrimination (hereinafter, the
“Convention”) was adopted by the General Assembly of the United Nations with resolution
2106A(XX) of 21 December 1965. It entered into force on 4 January 1969 in accordance
with Article 19. As of 30 September 1996, the Convention had been ratified or acceded to
by 148 States.

A. THE REPORTING PROCESS

(a) The Convention and its reporting requirements

The preamble of the Convention sets out some of the considerations of the States Parties
for preparing this instrument. The States Parties express their conviction that “any doc-
trine of superiority based on racial differentiation is scientifically false, morally condemna-
ble, socially unjust and dangerous”, and they reaffirm that “discrimination between human
beings on the grounds of race, colour or ethnic origin is an obstacle to friendly and peaceful
relations among nations and is capable of disturbing peace and security among peoples”.

States, in becoming parties to the Convention, declare their abhorrence of racial discrimi-
nation and segregation. They are resolved to adopt all necessary measures to eliminate ra-
cial discrimination in all its forms and manifestations, and to prevent and combat racist
doctrines and practices in order to promote understanding between races. These ideals are
reflected in the substantive provisions of the Convention.

The Convention has been defined as the international community’s only tool for combat-
ing racial discrimination which is at one and the same time universal in reach, comprehen-
sive in scope, legally binding in character, and equipped with built-in measures of
implementation, including international machinery —a pioneer in the field — responsible for
monitoring the actual implementation of their obligations by the contracting sovereign
States. This assessment remains valid to this day.
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The system of international accountability and international review built into the Conven-
tion is the reporting procedure, in which the Committee on the Elimination of Racial Dis-
crimination (hereinafter the “Committee”) plays the central role. States Parties are
required to submit periodic reports on the measures taken by them to implement the Con-
vention. This obligation, which is set forth in Article 9 of the Convention, is a treaty obliga-
tion binding all States Parties to the Convention.

Text of Article 9

1. States Parties undertake to submit to the Secretary-General of the
United Nations, for consideration by the Committee, a report on the
legislative, judicial, administrative or other measures which they have
adopted and which give effect to the provisions of this Convention:
(@) within one year after the entry into force of the Convention for the
State concerned; and (b) thereafter every two years and whenever the
Committee so requests. The Committee may request further informa-
tion from the States Parties.

2. The Committee shall report annually, through the Secretary-General,
to the General Assembly of the United Nations on its activities and
may make suggestions and general recommendations based on the
examination of the reports and information received from the States
Parties. Such suggestions and general recommendations shall be re-
ported to the General Assembly together with comments, if any, from
States Parties.

According to Article 9, consequently, two kinds of reports have to be submitted. The initial
report must be submitted by the State Party within one year of the entry into force of the
Convention for the State concerned. Periodic reports must be submitted at two-year inter-
vals, and upon request of the Committee. (For a change in this periodicity, see section C)
below). The presentation of both initial and subsequent reports therefore constitutes a
treaty obligation specifically contained in the Convention, and as a consequence, is binding
for all States Parties.

As to the substance of the reporting obligation undertaken by States Parties, Article 9 gives
only general indications. It refers to measures adopted by the States Parties to give effect to
the provisions of the Convention. The Committee has prepared guidelines to assist States
Parties in fulfilling their obligations under the Convention.
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(b) Guidelines for reporting under the Convention

Initial and periodic reports should be prepared in accordance with the general guidelines
established by the Committee for the preparation of reports. A communication to States
Parties was first adopted by the Committee in 1970. At its twenty-first session in 1980, the
Committee adopted general guidelines on the form and contents of reports by States Par-
ties, which replaced the communication. At its twenty-fifth session in 1982, the Commit-
tee adopted additional guidelines for the implementation of Article 7 of the Convention. At
its forty-second session in 1993, the Committee revised these guidelines.

According to these general guidelines, reports from States Parties should always be pre-
sented in two parts. A first part (entitled “Part One — General”) should provide general
background information, and the second part (entitled “Part Two — Information in relation
to Articles 1 to 7 of the Convention”) should deal individually with each of the substantive
provisions of the Convention.

If needed, the reports should be accompanied by sufficient copies in one of the working
languages (English, French, Russian or Spanish) of all other supplementary documentation
which the reporting States may wish to have distributed to all members of the Committee
in connection with their reports.

On the basis of reports prepared and submitted according to these guidelines, the Commit-
tee is confident that it will be enabled to develop or continue a constructive and fruitful dia-
logue with each State Party for the purpose of the implementation of the Convention and
thereby to contribute to mutual understanding and peaceful and friendly relations among
nations in accordance with the Charter of the United Nations.

The format of the guidelines follows exactly the above-mentioned pattern. Therefore, the
guidelines for the second part will be discussed jointly with each specific article to which
they refer under subsection (c) Reporting on the substantive provisions.

Text of the general guidelines concerning the form and contents of reports to
be submitted by States Parties under Article 9, paragraph 1, of the Convention

Part One - general

This part should contain general information on the land and people, gen-
eral political structure, general legal framework within which human rights
are protected and on which information and publicity should be prepared in
accordance with the consolidated guidelines for the initial part of reports of
States Parties to be submitted under the various international human
rights instruments, as contained in document HRI/CORE/1.
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(Part One of the guidelines is now common to the reporting guidelines prepared for all
United Nations human rights treaty bodies. For the text of the consolidated guidelines for
the initial part of the reports of States Parties see the annex at the end of Part One of the
Manual).

Part Two — Information relating to Articles 1 to 7 of the Convention

This part should describe briefly the policy of eliminating racial discrimina-
tion in all its forms and the general legal framework within which racial dis-
crimination as defined in Article 1, paragraph 1, of the Convention is
prohibited and eliminated in the reporting State, and the recognition, en-
joyment or exercise, on an equal footing, of human rights and fundamental
freedoms in the political, economic, social, cultural or any other field of
public life are promoted and protected.

The ethnic characteristics of the country are of particular importance in
connection with the International Convention on the Elimination of All
Forms of Racial Discrimination. Many States consider that, when conduct-
ing a census, they should not draw attention to factors like race lest this re-
inforce divisions they wish to overcome. If progress in eliminating
discrimination based on race, colour, descent, national and ethnic origin is
to be monitored, some indication is needed of the number of persons who
could be treated less favourably on the basis of these characteristics. States
which do not collect information on these characteristics in their censuses
are therefore requested to provide information on mother tongues (as re-
quested in para. 1 of HRI/CORE/1) as indicative of ethnic differences, to-
gether with any information about race, colour, descent, national and
ethnic origins derived from social surveys. In the absence of quantitative in-
formation, a qualitative description of the ethnic characteristics of the
population should be supplied. The remainder of this part should provide
specific information in relation to Articles 2 to 7, in accordance with the se-
quence of those articles and their respective provisions.

The Committee requests States Parties to incorporate in this part, under
the appropriate headings, the texts of the relevant laws, judicial decisions
and regulations referred to therein, as well as all other elements which they
consider essential for the Committee’s consideration of their reports.

Pursuant to these guidelines, the Committee expects to receive information from the
States Parties on: a) their compliance with the obligation assumed under Article 1 of the
Convention; b) the ethnic characteristics of the country; and c) the text of the relevant laws,
judicial decisions and regulations which relate to Articles 1 to 7 of the Convention.
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(c) Reporting on the substantive provisions

ARTICLE 1

Text of Article 1

1.

In this Convention, the term “racial discrimination” shall mean any
distinction, exclusion, restriction or preference based on race, colour,
descent, or national or ethnic origin which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise, on an
equal footing, of human rights and fundamental freedoms in the po-
litical, economic, social, cultural or any other field of public life.

This Convention shall not apply to distinctions, exclusions, restric-
tions or preferences made by a State Party to this Convention between
citizens and non-citizens.

Nothing in this Convention may be interpreted as affecting in any way
the legal provisions of States Parties concerning nationality, citizen-
ship of naturalization, provided that such provisions do not discrimi-
nate against any particular nationality.

Special measures taken for the sole purpose of securing adequate ad-
vancement of certain racial or ethnic groups or individuals requiring
such protection as may be necessary in order to ensure such groups or
individuals equal enjoyment or exercise of human rights and funda-
mental freedoms shall not be deemed racial discrimination, provided,
however, that such measures do not, as a consequence, lead to the
maintenance of separate rights for different racial groups and that
they shall not be continued after the objectives for which they were
taken have been achieved.

Commentary

Article 1 defines the concept of racial discrimination. It is important to emphasize that ac-
cording to this definition, racial discrimination exists not only when there are distinctions,
exclusions, restrictions or preferences based only on race or the colour of the skin, but also
when they are a consequence of descent, or national or ethnic origin. It is also necessary to
remember that racial discrimination exists when such differences cause the nullification or
impairment of the equal recognition, enjoyment or exercise of human rights and funda-
mental freedoms in all fields of public life. Article 1 further defines racial discrimination in
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terms of “purpose or effect”, covering what is sometimes called indirect discrimination or
unjustifiable disparate impact. Many States have not yet confronted this requirement.

The essence of this definition, therefore, is its adherence to the principle of equality, which
is later reflected in several of the substantive provisions of the Convention, and in particular
in Article 5, which contains the right to equality before the law. Although the definition of
racial discrimination is different from the statement of Article 5, the latter must be taken
into account in interpreting the definition. To be sure, equality and non-discrimination can
be seen as affirmative and negative statements of the same principle.

The Committee’s General Recommendation XIV(42), adopted on 17 March 1993, drew
the attention of the States Parties to certain aspects of the definition of racial discrimination
givenin Article 1, paragraph 1, of the Convention. The Committee was of the opinion that
the words “based on” do not bear a different meaning from “on the grounds of” in para-
graph 7 of the preamble: “A distinction is contrary to the Convention if it has either the
purpose or the effect of impairing particular rights and freedoms. This is confirmed by the
obligation placed upon States Parties by Article 2, paragraph 1(c), to nullify any law or
practice which has the effect of creating or perpetuating racial discrimination”. Article 1,
paragraph 1, of the Convention “also refers to the political, economic, social and cultural
fields; the related rights and freedoms are set up in Article 5.”

Statements and resolutions in the United Nations organs have often concentrated upon ex-
treme forms, like apartheid or “ethnic cleansing”. They have emphasized features which
are specific to racial discrimination (like doctrines of racial inequality). They have neglected
the importance of everyday discrimination, and the features which racial discrimination
shares with discrimination based upon gender, age, religion, social class, disability, etc.
Many state officials have only a partial understanding of the scope of racial discrimination
as it is defined in the Convention. The Committee has found that it is everywhere possible
for a person to receive less favourable treatment because of his or her race, colour, descent,
national or ethnic origin. Furthermore, everyday racial discrimination can be a precursor to
group conflict of a more serious character.

The Committee’s General Recommendation Xl(42), adopted on 9 March 1993, declared
that it had observed that, on occasion, Article 1, paragraph 2, had been interpreted as ex-
empting States Parties from any obligation to present reports on questions regarding legis-
lation concerning foreigners. On this issue, the Committee stated that the States Parties
are obliged to present a full report on the legislation regarding foreigners and on its applica-
tion. Furthermore, it stated that Article 1, paragraph 2, should not be interpreted in such a
way as to impair in any way the rights and freedoms recognized and set out in other instru-
ments, in particular the Universal Declaration of Human Rights, the International Cove-
nant on Economic, Social and Cultural Rights, and the International Covenant on Civil and
Political Rights.
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One of the main objectives of the Convention is indeed to promote racial equality. As such,
the Convention not only aims to achieve de jure racial equality, but particularly also de
facto equality, which allows the various ethnic, racial and national groups to enjoy the
same social development. The goal of de facto equality is central to the Convention.

The Convention recognizes that certain racial or ethnic groups may need special protec-
tion or may need to be assisted by special measures in order to achieve adequate develop-
ment. Article 1(4) provides that such special measures shall not be considered racial
discrimination provided they are not continued after the objectives for which they were
taken have been achieved.

The Committee’s General Recommendation XIV(42) observed that “a differentiation of
treatment will not constitute discrimination if the criteria for such differentiation, judged
against the objectives and purposes of the Convention, are legitimate or fall within the
scope of Article 1, paragraph 4,... In considering the criteria that may have been em-
ployed, the Committee will acknowledge that particular actions may have varied purposes.
In seeking to determine whether an action has an effect contrary to the Convention, it will
look to see whether that action has an unjustifiable disparate impact upon a group distin-
guished by race, colour, descent, or national or ethnic origin.”

As the Committee has stated, “In accordance with the Convention, the primary obligation
of every State Party is to adopt, and to put into effect without delay, a comprehensive na-
tional policy for the elimination of racial discrimination in all its forms, utilizing for that pur-
pose all appropriate means. The Convention also provides clear guidelines, with which
States Parties undertake to comply in the development and application of their respective
national policies. Those policies must have as their aim the elimination of racial discrimina-
tion in all its forms — whether practised by public authorities, institutions or officials or by
private individuals, groups or organizations. Moreover, they must aim not only at combat-
ing racial discrimination but also at promoting interracial understanding, tolerance and
friendship. Toward these ends, States must be prepared to use both coercion and persua-
sion — utilizing the power of the law to prohibit and punish, as well as the power of educa-
tion and information to enlighten and persuade”.

In accordance with the general guidelines, and in light of Article 1 of the Convention,
States Parties should provide three kinds of information. First, they should discuss the pol-
icy of the reporting State with regard to racial discrimination and the legal framework of
such a policy. Secondly, they should provide information on how the Convention and the
rights put forward in it become part of the domestic legal order. And thirdly, the report
should provide general background information on the reporting State, and make special
reference to the demographic composition of the population, and to any problems con-
fronting different ethnic groups. It should provide detailed statistical information on demo-
graphic matters that are of interest to the Committee in pursuing the task entrusted to it by
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the Convention. This part of the report should enable the Committee to obtain a clear un-
derstanding of the overall situation in the reporting State relevant to questions of racial dis-
crimination, such as the existence and number of minority groups (migrant workers,
refugees, etc.), and the standing of such groups in the social hierarchy and their political im-
portance in the reporting State.

Pursuant to its General Recommendation XVI (1993), the Committee stated that it had ob-
served that, on occasion, reports had referred to the situation in other states. In this regard,
the Committee reminded States Parties of the provisions of Article 9 of the Convention
concerning the content of their reports, also bearing in mind Article 11, which is the only
means of proceeding available to states to draw the attention of the Committee to situa-
tions in which, in their judgement, other states are not applying the Convention’s provi-
sions.

Information gathered for reporting under other international instruments on rights of vul-
nerable groups should be consulted for its potential relevance under the present Conven-
tion. With regard to Article 1(4) of ICERD, those are in particular Articles 27 of ICCPR,
2(3) of ICESCR, 4 (temporary special measures) and 14 of CEDAW, and 22, 23 and 30 of
CRC.

ARTICLE 2

Text of Article 2

1. States Parties condemn racial discrimination and undertake to pur-
sue by all appropriate means and without delay a policy of eliminating
racial discrimination in all its forms and promoting understanding
among all races and, to this end:

(@) Each State Party undertakes to engage in no act or practice of ra-
cial discrimination against persons, groups of persons or institu-
tions and to ensure that all public authorities and public
institutions, national and local, shall act in conformity with this
obligation;

(b) Each State Party undertakes not to sponsor, defend or support
racial discrimination by any persons or organizations;
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(c) Each State Party shall take effective measures to review govern-
mental, national and local policies, and to amend, rescind or
nullify any laws and regulations which have the effect of creating
or perpetuating racial discrimination wherever it exists;

(d) Each State Party shall prohibit and bring to an end, by all appro-
priate means, including legislation as required by circumstances,
racial discrimination by any persons, group or organization;

(e) Each State Party undertakes to encourage, where appropriate,
integrationist multiracial organizations and movements and
other means of eliminating barriers between races, and to dis-
courage anything which tends to strengthen racial division.

States Parties shall, when the circumstances so warrant, take, in the
social, economic, cultural and other fields, special and concrete meas-
ures to ensure the adequate development and protection of certain ra-
cial groups or individuals belonging to them, for the purpose of
guaranteeing them the full and equal enjoyment of human rights and
fundamental freedoms. These measures shall in no case entail as a
consequence the maintenance of unequal or separate rights for differ-
ent racial groups after the objectives for which they were take have
been achieved.

Text of the general guidelines on Article 2

A.

Information on the legislative, judicial, administrative or other meas-
ures which give effect to the provisions of Article 2, paragraph 1, of
the Convention, in particular:

(i)  Measures taken to give effect to the undertaking to engage in no
act or practice of racial discrimination against persons, groups of
persons or institutions and to ensure that all public authorities
and public institutions, national and local, shall act in confor-
mity with this obligation;

(i)  Measures taken to give effect to the undertaking not to sponsor,
defend or support racial discrimination by any persons or or-
ganizations;

(i) Measures taken to review governmental, national and local poli-
cies, and to amend, rescind or nullify any laws and regulations
which have the effect of creating or perpetuating racial discrimi-
nation wherever it exists;
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(iv) Measures taken to give effect to the undertaking to prohibit and
bring to an end, by all appropriate means, including legislation
as required by circumstances, racial discrimination by any per-
sons, group or organization;

(v) Measures taken to give effect to the undertaking to encourage,
where appropriate, integrationist multiracial organizations and
movements and other means of eliminating barriers between
races, and to discourage anything which tends to strengthen ra-
cial division.

B. Information on the special and concrete measures taken in social, eco-
nomic, cultural and other fields to ensure the adequate development
and protection of certain racial groups or individuals belonging to
them, for the purpose of guaranteeing them the full and equal enjoy-
ment of human rights and fundamental freedoms, in accordance with
Article 2, paragraph 2, of the Convention.

Commentary

According to paragraph 1 of this article and to the guidelines on it, reports must contain in-
formation on the ways and means by which States Parties are fulfilling the obligations of
condemning racial discrimination, of pursuing policies of eliminating all forms of racial dis-
crimination, and of promoting interracial understanding. States Parties’ reports on Article
2(1) of the Convention, should therefore cover measures taken in the legislative, judicial
and administrative area with the goal of abiding by the obligations contained in this article.

The Committee’s General Recommendation XIlll(42), adopted on 16 March 1993, re-
called that, in accordance with Article 2(1), “States Parties have undertaken that all public
authorities and public institutions, national and local, will not engage in any practice of ra-
cial discrimination; further, States Parties have undertaken to guarantee the rights listed in
Article 5... to everyone without distinction as to race, colour or national or ethnic origin”. It
pointed out that the "fulfilment of these obligations very much depends upon national law
enforcement officials who exercise police powers, especially the powers of detention or ar-
rest, and upon whether they are properly informed about the obligations their state has en-
tered into under the Convention. Law enforcement officials should receive intensive
training to ensure that in the performance of their duties they respect as well as protect hu-
man dignity and maintain and uphold the human rights of all persons without distinction as
to race, colour or national or ethnic origin."
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Article 2.1(d) requires States to bring to an end “racial discrimination by any persons,
group or organization”. It covers the private as well as the public sector. Many States have
not yet taken sufficient action to prohibit discrimination in the private sector.

Whereas Article 2(1) expresses the general obligation of States Parties to refrain from and
to end acts of racial discrimination and to pursue policies aiming at such an elimination and
at the improvement of interracial relationships, Article 2(2) provides for the adoption of
special and concrete measures to further the equal enjoyment of human rights among vari-
ous parts of the population. This paragraph of Article 2 recognizes the reality that almost
all States Parties have ethnic or minority groups, such as indigenous populations, tribes,
nomads, migrant workers, refugees, etc. Consequently, attention must be paid to the
socio-economic and political situation of these groups in order to ensure that their develop-
ment in the social, economic and cultural spheres takes place on an equal footing with that
of the general population.

It is therefore important to report in detail on both parts of this article, to discuss existing
policies and practices, the functions of public institutions and authorities, and relevant laws
and the scope of the legislation in force. Reports should also describe any special pro-
grammes adopted and projects initiated in the reporting State, and how they affect the goal
of achieving racial equality among all segments of the population.

Other international instruments deal in related articles with non-discrimination, equality
before the law, and the pursuit of general policies in these areas. Regarding Article 2(1) of
ICERD, those articles are: 2(1), 3 and 26 of ICCPR, 2(2) and 3 of ICESCR, 2 and 15(1) of
CEDAW, and 2(1) and 2(2) of CRC. Regarding Article 2(2) of ICERD (Implementation of
the instrument), see also Article 5, first sentence, of ICERD, as well as Articles 2(2) of
ICCPR, 2(1) and (3) of ICESCR, 3 of CEDAW, 2(1) of CAT, and 4 of CRC, dealing with the
adoption of legislation in the implementation of those instruments. Temporary special
measures (Articles 1(4) and 2(2) of ICERD) are in particular also provided for in Article 4 of
CEDAW. Information gathered on any of these articles should be evaluated for its potential
usefulness for reporting under the present Convention.

ARTICLE 3

Text of Article 3

States Parties particularly condemn racial segregation and apartheid and
undertake to prevent, prohibit and eradicate all practices of this nature in
territories under their jurisdiction.
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Text of the general guidelines on Article 3 (excerpts)

A. Information on the legislative, judicial, administrative or other meas-
ures which give effect to the provisions of Article 3 of the Convention,
in particular, to the condemnation of racial segregation and apartheid
and to the undertaking to prevent, prohibit and eradicate all practices
of this nature in the territories under the jurisdiction of the reporting
State.

Commentary

Article 3 is an expression of international solidarity of the States Parties to the Convention
with people living under racial segregation and apartheid. This article and the guidelines
referring to it reflected the conviction that it was not possible to condemn the most brutal
practice of racism, which was apartheid, and at the same time cooperate with a regime
that maintained it as its national policy.

As the Committee has stated, “A State’s concern for human equality and dignity cannot
terminate abruptly at its national borders. Nor can a State’s condemnation of racial dis-
crimination and its formal undertaking to eliminate it within its own frontiers be compatible
with its indifference to the practice of racial discrimination outside those frontiers — much
less with policies which have the effect of giving encouragement or support to those
abroad who openly practise racial discrimination and propagate racism. The unequivocal
affirmation contained in the Convention’s preamble, that States Parties are ‘resolved... to
build an international community free of all forms of racial segregation and racial discrimi-
nation’ cannot be viewed as empty rhetoric: it is a solemn statement defining one of the ob-
jectives of the Convention”. From 1972 through to the establishment of democratic
government in South Africa, the Committee used every opportunity to insist that States
should take every possible measure to reinforce an international community free from all
forms of racial segregation.

Atits 1125th meeting, held on 17 August 1995, the Committee adopted General Recom-
mendation XIX(47). This reiterated that under the terms of Article 3, States Parties under-
took to prohibit and eradicate practices of racial segregation and apartheid. The reference
to apartheid may have been directed exclusively at South Africa, “but the article as
adopted prohibits all forms of racial segregation in all countries”. It added that ’the obliga-
tion to eradicate the consequences of such practices of this nature includes the obligation
to eradicate the consequences of such practices undertaken or tolerated by previous Gov-
ernments in the State or imposed by forces outside the State”. It observed that “while con-
ditions of complete or partial racial segregation may in some countries have been created
by governmental policies, a condition of partial segregation may also arise as an unin-
tended by-product of the actions of private persons. In many cities, residential patterns are



Human rights reporting under six major international human rights instruments 279

influenced by group differences in income, which are sometimes combined with differ-
ences of race, colour, descent and national or ethnic origin, so that inhabitants can be stig-
matized and individuals suffer a form of discrimination in which racial grounds are mixed
with other grounds.”

In consequence, “the Committee affirms that a condition of racial segregation can also
arise without any initiative or direct involvement by the public authorities. It invites States
Parties to monitor all trends which can give rise to racial segregation, to work for the eradi-
cation of any negative consequences that ensue, and to describe any such action in their
periodic reports.”

ARTICLE 4

Text of Article 4

States Parties condemn all propaganda and all organizations which are
based on ideas or theories of superiority of one race or group of persons of
one colour or ethnic origin, or which attempt to justify or promote racial ha-
tred and discrimination in any form, and undertake to adopt immediate
and positive measures designed to eradicate all incitement to, or acts of,
such discrimination and, to this end, with due regard to the principles em-
bodied in the Universal Declaration of Human Rights and the rights ex-
pressly set forth in Article 5 of this Convention, inter alia:

(@ Shall declare an offence punishable by law all dissemination of ideas
based on racial superiority or hatred, incitement to racial discrimina-
tion, as well as all acts of violence or incitement to such acts against
any race or group of persons of another colour or ethnic origin, and
also the provision of any assistance to racist activities, including the fi-
nancing thereof;

(b)  Shall declare illegal and prohibit organizations, and also organized
and all other propaganda activities, which promote and incite racial
discrimination, and shall recognize participation in such organiza-
tions or activities as an offence punishable by law;

(c) Shall not permit public authorities or public institutions, national or
local, to promote or incite racial discrimination.
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Text of the general guidelines on Article 4

A. Information on the legislative, judicial, administrative or other meas-
ures which give effect to the provisions of Article 4 of the Convention,
in particular measures taken to give effect to the undertaking to adopt
immediate and positive measures designed to eradicate all incitement
to, or acts of, racial discrimination with due regard to the principles
embodied in the Universal Declaration of Human Rights and the
rights expressly set forth in Article 5 of the Convention —in particular:

()  To declare an offence punishable by law all dissemination of
ideas based on racial superiority or hatred, incitement to racial
discrimination, as well as all acts of violence or incitement to
such acts against any race or group of persons of another colour
or ethnic origin, and also the provision of any assistance to racist
activities, including the financing thereof;

(i)  Todeclare illegal and prohibit organizations, and also organized
and all other propaganda activities, which promote and incite ra-
cial discrimination, and to recognize participation in such or-
ganizations or activities as an offence punishable by law;

(ii) Not to permit public authorities or public institutions, national
or local, to promote or incite racial discrimination.

B. Information on appropriate measures taken to give effect to General
Recommendation I, of 24 February 1972, by which the Committee
recommended that the States Parties whose legislation was deficient
in respect of the implementation of Article 4 should consider, in accor-
dance with their national legislative procedures, the question of sup-
plementing their legislation with provisions conforming to the
requirements of Article 4 (a) and (b) of the Convention.

C. Information in response to decision 3 (VII) adopted by the Commit-
tee on 4 May 1973 by which the Committee requested the States Par-
ties:

()  To indicate what specific penal internal legislation designed to
implement the provisions of Article 4 (a) and (b) has been en-
acted in their respective countries and to transmit to the
Secretary-General in one of the official languages the texts con-
cerned, as well as such provisions of general penal law as must be
taken into account when applying such specific legislation;
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(i)  Where no such specific legislation has been enacted, to inform
the Committee of the manner, and the extent to which the provi-
sions of the existing penal laws, as applied by the courts, effec-
tively implement their obligations under Article 4 (a) and (b), and
to transmit to the Secretary-General in one of the official lan-
guages the texts of those provisions.

Commentary

In preparing their reports, States Parties should keep in mind that the Committee has al-
ways considered Article 4 of paramount importance for the implementation of the Con-
vention, as it contains imperative provisions obliging States Parties to adopt legislation to
criminalize and punish the dissemination of ideas based on racial superiority or hatred, in-
citement to racial discrimination, acts of violence against any race or group of persons of
another colour or ethnic origin, and assistance in such activities. States Parties must take
legislative action to comply with their obligation under this article, irrespective of the actual
existence of the prohibited activities or organizations. The Committee considers that Arti-
cle 4 aims at prevention rather than cure. The penalty of the law is supposed to deter ra-
cism or racial discrimination as well as activities aimed at their promotion or incitement.

The Committee’s General Recommendation XV(42), adopted on 17 March 1993, reiter-
ated the paramount importance of Article 4, as emphasized when the Convention itself
was adopted. It recalled that it had received “evidence of organized violence based on eth-
nic origin and the political exploitation of ethnic difference”.

After the Committee has found that the legislation of a number of States Parties did not in-
clude the provisions envisaged in Article 4(a) and (b), it adopted its General Recommenda-
tion 1 of 24 February 1972, which was subsequently incorporated in the general
guidelines.

In addition, the Committee is of the opinion that for a full implementation of Article 4, it is
not sufficient to incorporate or transform the Convention as part of domestic law of the
ratifying State, without enacting the necessary legislation ordained by Article 4. The article
should not be interpreted as being self-executing. This reasoning led to the adoption of de-
cision 3(VII) of 4 May 1973, which is also incorporated in the general guidelines. It was re-
affirmed in a decision of 20 August 1985, in which the Committee recommended that
“those States Parties whose legislation does not satisfy the provisions of Article 4(a) and (b)
of the Convention take the necessary steps with a view to satisfying the mandatory require-
ment of that article”.

In the aforesaid General Recommendation XV(42), the Committee pointed out that “Arti-
cle 4(a) requires States Parties to penalize four categories of misconduct: (i) dissemination
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of ideas based upon racial superiority or hatred; (ii) incitement to racial hatred; (iii) acts of
violence against any race or group of persons of another colour or ethnic origin; and (iv) in-
citement to such acts”. It recalled that Article 4(a) also penalized the financing of racist ac-
tivities which, in its opinion, included all the aforementioned activities, in other words all
activities based on ethnic or racial differences. The Committee asked States Parties to en-
sure that their national legislation, and the application thereof, satisfied this requirement.

In the said General Recommendation, the Committee affirmed that certain states had
claimed that their legal procedures made it impossible to declare an organization illegal bef-
ore its members had fostered or incited racial discrimination. The Committee’s opinion
was that Article 4(b) placed those states under a greater obligation to remain vigilant and
act against such organizations as early as possible; that such organizations, as well as the
activities and propaganda they organized, should be declared illegal and forbidden; and
that belonging to such organizations should in itself be penalized.

In the same General Recommendation, the Committee stated that Article 4(c) outlined the
obligations binding the public authorities at all levels, including the municipal level. It af-
firmed that States Parties should ensure that these authorities met those obligations and re-
ported to that effect.

However, the mandatory requirements of Article 4(a) and (b) are still far from universally
implemented, because of inadequate legislation and/or the weakness of the measures for
its enforcement.

It should be pointed out that full compliance with Article 4 has been complicated by the be-
lief that the freedoms of expression and of association could be jeopardized by this provi-
sion. However, this is an extreme position. The Convention allows for the fulfilment of the
obligation contained in it “with due regard” to the fundamental human rights to freedom of
expression, opinion and association (first sentence of Article 4).

The opinion of the Committee as well of States Parties holds that the rights to freedom of
opinion, expression and association are not absolute, but subject to certain limitations.
These limitations lie in the balance to be struck between the obligations deriving from Arti-
cle 4 and the protection of these fundamental freedoms because, as the Committee has
stated, “it could not have been the intention of the drafters of the Convention to enable
States Parties to construe the phrase safeguarding the human rights in question as cancel-
ling the obligations relating to the prohibition of the racist activities concerned. Otherwise,
there would have been no purpose whatsoever for the inclusion in the Convention of the
articles laying down those obligations”.

Indeed, later in General Recommendation XV(42), the Committee stated that “the prohibi-
tion of the dissemination of all ideas based upon racial superiority or hatred is compatible
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with the right to freedom of opinion and expression. This right is embodied in Article 19 of
the Universal Declaration of Human Rights and is recalled in Article 5(d)(viii) of the Con-
vention [...] Its relevance to Article 4 is noted in the article itself. The citizen’s exercise of
this right carries special duties and responsibilities, specified in Article 29, paragraph 2, of
the Universal Declaration, among which the obligation not to disseminate racist ideas is of
particular importance. The Committee wishes, furthermore, to draw to the attention of
States Parties Article 20 of the International Covenant on Civil and Political Rights, accord-
ing to which any advocacy of national, racial or religious hatred that constitutes incitement
to discrimination, hostility or violence shall be prohibited by law.”

In summary, the compulsory character of Article 4 cannot absolve States Parties from
complying with this obligation and therefore from passing the necessary domestic legisla-
tion to punish racial discrimination in the event of its occurrence.

Reports by States Parties should therefore endeavour to report in great detail on this provi-
sion, and include information on any specific cases that arose under this article.

Provisions regarding the punishability of certain offences exist in other international instru-
ments as well. Particular attention is drawn to Articles 4 to 9 of CAT. Information assem-
bled for reporting on those articles should be evaluated for its usefulness regarding the
present Convention.

ARTICLE 5

Text of Article 5

In compliance with the fundamental obligations laid down in Article 2 of
this Convention, States Parties undertake to prohibit and to eliminate ra-
cial discrimination in all its forms and to guarantee the right of everyone,
without distinction as to race, colour, or national or ethnic origin, to equal-
ity before the law, notably in the enjoyment of the following rights:

(@ The right to equal treatment before the tribunals and all other organs
administering justice;

(b)  The right to security of persons and protection by the State against
violence or bodily harm, whether inflicted by government officials or
by any individual, group or institution;

(c) Political rights, in particular the rights to participate in elections — to
vote and to stand for election — on the basis of universal and equal suf-
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frage, to take part in the Government as well as in the conduct of pub-
lic affairs at any level and to have equal access to public service;
(d)  Other civil rights, in particular:

()  Theright to freedom of movement and residence within the bor-
der of the State;

(i)  The right to leave any country, including one’s own, and to re-
turn to one’s country;

(i) The right to nationality;
(iv) The right to marriage and choice of spouse;

(v)  The right to own property alone as well as in association with
others;

vi) The right to inherit;
vii) The right to freedom of thought, conscience and religion;
viii) The right to freedom of opinion and expression;

iX) The right to freedom of peaceful assembly and association;

(e) Economic, social and cultural rights, in particular:

(i)  The right to work, to free choice of employment, to just and fa-
vourable conditions of work, to protection against unemploy-
ment, to equal pay for equal work, to just and favourable
remuneration;

(i)  The right to form and join trade unions;
(ii)  The right to housing;

(iv) The right to public health, medical care, social security and so-
cial services;

(v)  The right to education and training;
(vi) The right to equal participation in cultural activities;
(f)  The right of access to any place or service intended for use by the gen-

eral public, such as transport, hotels, restaurants, cafés, theatres and
parks.
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Text of the general guidelines on Article 5

Information on the legislative, judicial, administrative or other measures
which give effect to the provisions of Article 5 of the Convention; in particu-
lar, measures taken to prohibit racial discrimination in all its forms and to
guarantee the right of everyone, without distinction as to race, colour, or
national or ethnic origin, to equality before the law notably in the enjoy-
ment of:

(iii)

(iv)

(vi)

The right to equal treatment before tribunals and all other organs ad-
ministering justice;

The right to security of persons and protection by the State against
violence or bodily harm, whether inflicted by government officials or
by any individual, group or institution;

Political rights, in particular the right to participate in elections — to
vote and to stand for election — on the basis of universal and equal suf-
frage, to take part in the Government as well as in the conduct of pub-
lic affairs at any level and to have equal access to public service;

Other civil rights, in particular those enumerated under Article 5(d), (i)
to (ix) of the Convention;

Economic, social and cultural rights, in particular those enumerated
under Article 5(e), (i) to (vi) of the Convention;

The right to access to any place or service intended for use by the gen-
eral public, such as transport, hotels, restaurants, cafés, theatres and
parks.

Commentary

Article 5 is of pivotal importance to the Convention. This article contains a long list of
rights and freedoms in the enjoyment of which racial discrimination shall be prohibited and
eliminated. Note should be taken that the rights and freedoms mentioned in Article 5 do
not constitute an exhaustive list. In addition to the rights set forth in the Universal Declara-
tion of Human Rights, the list contains certain rights not expressly contained in the Univer-
sal Declaration, such as the right to inherit and the right of access to any place or service
intended for use by the general public. Furthermore, the Convention specifically lists
among the rights in regard to which racial discrimination is prohibited, the right to work,
the right to join trade unions and the right to housing. Most of the rights mentioned in Arti-
cle 5 have been elaborated in the Covenants.
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It should also be recalled that according to Article 29 of the Universal Declaration, in the
exercise of these rights and freedoms everyone shall be subject only to such limitations as
are determined by law solely for the purpose of securing due recognition and respect for
the rights and freedoms of others and of meeting the full requirements of morality, public
order and the general welfare in a democratic society.

The Committee, on various occasions, discussed the scope of Article 5 and its possible in-
terpretation for the purpose of the Committee’s duties in considering States Parties’ re-
ports. Finally, at its 1147th meeting on 8 March 1996, the Committee adopted its General
Recommendation XX(48) on Article 5.

According to this Recommendation, all States Parties are obliged to acknowledge and pro-
tect the enjoyment of human rights, but the manner in which these obligations are trans-
lated into the legal orders of States Parties may differ. Article 5 of the Convention, apart
from requiring a guarantee that the exercise of human rights shall be free from racial dis-
crimination, does not of itself create civil, political, economic, social or cultural rights, but
assumes the existence and recognition of these rights. The Convention obliges States to
prohibit and eliminate racial discrimination in the enjoyment of such human rights.

Whenever a State imposes a restriction upon one of the rights listed in Article 5 of the Con-
vention which applies ostensibly to all within its jurisdiction, it must ensure that the restric-
tion, neither in purpose nor effect, is incompatible with Article 1 of the Convention as an
integral part of international human rights standards. To ascertain whether this is the case,
the Committee is obliged to inquire further to make sure that any such restriction does not
entail racial discrimination.

Many of the rights and freedoms mentioned in Article 5 are to be enjoyed by all persons liv-
ing in a given State, such as the right to equal treatment before tribunals; some others are
the rights of citizens, such as the rights to participate in elections, to vote, and to stand for
election.

The States Parties are recommended to report about the non-discriminatory implementa-
tion of each of the rights and freedoms referred to in Article 5 of the Convention one by
one.

The rights and freedoms referred to in Article 5 of the Convention and any similar rights
shall be protected by a State Party. Such protection may be achieved in different ways, be it
by the use of public institutions or through the activities of private institutions. In any case, it
is the obligation of the State Party concerned to ensure the effective implementation of the
Convention and to report thereon under Article 9 of the Convention. To the extent that
private institutions influence the exercise of rights or the availability of opportunities, the
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State Party must ensure that the result has neither the purpose nor the effect of creating or
perpetuating racial discrimination.

When preparing information on the rights and freedoms contained in Article 5, and in the
enjoyment of which racial discrimination is prohibited, reporting officers should bear in
mind that relevant information on some or all of these rights and freedoms may have been
collected for reporting under other instruments. The following cross references are in-
tended to provide some guidance in assessing the usefulness of such information for re-
porting under ICERD.

The right to procedural guarantees (Article 5(a) of ICERD) is also dealt with in related Arti-
cles 14, 15, and 16 of ICCPR, 15(2) and (3) of CEDAW, and 12 to 15 of CAT, and 12(2),
37(d) and 40 of CRC. The right to liberty and security of the person (Article 5(b)) can be
found also in Articles 9, 10, and 11 of ICCPR, and Article 37 of CRC. For political rights
and access to public service (Article 5(c)), see also Articles 25 of ICCPR, and 7 and 8 of CE-
DAW.

The right to freedom of movement, the right of access to any public place, and expulsion
and extradition (Articles 5(d)(i), (ii), and 5(f)) are also addressed by Articles 12 and 13 of
ICCPR, 15(4) of CEDAW, 3 of CAT, and 10 of CRC. The right to a nationality (Article
5(d)(iii)) is contained in Article 24(3) of ICCPR, in Article 9 of CEDAW, and in Articles 7 and
8 of CRC. The right to marry and choice of spouse (Article 5(d)(iv)) is addressed by Articles
23 and 24 of ICCPR, 10 of ICESCR, and Articles 16, 12, and 4(2) of CEDAW, as well as 5,
16, 18 to 20, 22, 34 and 36 of CRC (on the right to found a family, the protection of the
family, mother and children). The right to freedom of thought, conscience and religion (Ar-
ticle 5(d)(vii) is dealt with in related Articles 17 and 18 of ICCPR, and 14 and 16 of CRC.
Freedom of opinion and expression (Article 5(d)(viii), see also Article 4(a) and (c) of ICERD)
are dealt with in Articles 19 and 20 of ICCPR, and 12 and 13 of CRC. The right to peaceful
assembly and association (Article 5(d)(ix), see also Article 4(b) of ICERD) are contained in
Articles 21 and 22 of ICCPR, and 15 of CRC. The right to own property and the right to
inherit (Article 5(d)(v) and (vi)) are contained in Articles 13(b) and 15(2) of CEDAW (includ-
ing the right to obtain financial credits).

For the right to work, and to just and favourable conditions of work (Article 5(e)(i), see also
Articles 6(1) and 7 of ICESCR, and 11(1)(a), (b), (c), 11(1)(d), (f), 11(2) and 11(3) of CE-
DAW. Trade union rights (5(e)(ii)) are the subject of Article 22 of ICCPR, and of Article 8 of
ICESCR. The right to housing (Article 5(e)(iii)) is addressed in Article 11 of ICESCR, and
Article 27(3) of CRC. For the right to social security (Article 5(e)(iv)), see also Article 9 of
ICESCR, Articles 11(1)(e) and 13(a) of CEDAW, and 26 of CRC. The right to education,
and other cultural rights (Article 5(e)(v) and (vi)) are dealt with in Articles 13, 14, and 15 of
ICESCR, in Articles 10 and 13(c) of CEDAW, and in Articles 28 to 31 of CRC.
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ARTICLE 6

Text of Article 6

States Parties shall assure to everyone within their jurisdiction effective
protection and remedies, through the competent national tribunals and
other State institutions, against any acts of racial discrimination which vio-
late his human rights and fundamental freedoms contrary to this Conven-
tion, as well as the right to seek from such tribunals just and adequate
reparation or satisfaction for any damage suffered as a result of such dis-
crimination.

Text of the general guidelines on Article 6

(@) Information on the legislative, judicial, administrative or other meas-
ures which give effect to the provisions of Article 6 of the Convention,
in particular, measures taken to assure to everyone within the jurisdic-
tion of the reporting State effective protection and remedies, through
the competent national tribunals and other State institutions, against
any acts of racial discrimination which violate his human rights and
fundamental freedoms;

(b) Measures taken to assure to everyone the right to seek from such tribu-
nals just and adequate reparation or satisfaction for any damage as a
result of such discrimination;

(c) Information on the practice and decisions of the courts and other judi-
cial and administrative organs relating to cases of racial discrimina-
tion as defined under Article 1 of the Convention.

Commentary

The Committee always held the opinion that legislative provisions in the State Party are
necessary fully to comply with Article 6. Such provisions may already exist in domestic leg-
islation, and satisfy the requirements of this article, or certain amendments may have been
made upon or before ratification of or accession to the Convention by the State Party. It
may also be that Article 6 can be directly invoked before the competent tribunals. The ex-
perience of the Committee indicates that a substantial group of States Parties has revised
its legislation specifically taking into consideration the views expressed by the Committee.

In preparing their reports, States Parties should keep in mind that Article 6 offers a certain
degree of flexibility in its implementation. In fact, according to the specific characteristics
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of States, the measures of implementation of this article may be reflected in certain mecha-
nisms of conciliation or mediation, in the establishment of administrative organs for inves-
tigation, in the action of a competent ministry or the Attorney-General, the Ombudsman,
etc. Some of these mechanisms are functioning in certain States Parties without prejudice
to civil or penal procedures. Sanctions also vary in degree, reaching from conciliatory
meetings of the parties concerned to verbal or written reprimands, to the imposition of
fines or prison penalties. The important element here is that Article 6 requires “effective
protection and remedies”.

It has to be underlined that the scope of Article 6 covers all persons, “everyone”, under the
jurisdiction of the State Party, nationals as well as non-nationals. This article further refers
not only to the functions of tribunals, but also to those of other State organs, and that in ad-
dition to access to tribunals, it contains the provision of guaranteeing to protected persons
the claim to just and adequate reparation or satisfaction.

The guidelines state in detail what kind of information the Committee seeks under this arti-
cle. It should be kept in mind that this includes information on any court cases existing with
regard to this article, and on the practice of other State organs in implementing this provi-
sion.

The right to an effective remedy is also contained in related Article 2(3) of ICCPR. Informa-
tion assembled for reporting under that article should be assessed for its relevance for re-
porting under Article 6 of ICERD.

ARTICLE 7

Text of Article 7

States Parties undertake to adopt immediate and effective measures, par-
ticularly in the fields of teaching, education, culture and information, with
a view to combating prejudices which lead to racial discrimination and to
promoting understanding, tolerance and friendship among nations and ra-
cial or ethnical groups, as well as to propagating the purposes and princi-
ples of the Charter of the United Nations, the Universal Declaration of
Human Rights, the United Nations Declaration on the Elimination of All
Forms of Racial Discrimination and this Convention.
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Text of the general guidelines on Article 7

Information on the legislative, judicial, administrative or other measures
which give effect to the provisions of Article 7 of the Convention, to Gen-
eral Recommendation V of 13 April 1977 and to decision 2 (XXV) of 17
March 1982, by which the Committee adopted its additional guidelines for
the implementation of Article 7.

In particular, the reports should provide as much information as possible on
each of the main subjects mentioned in Article 7 under the following sepa-
rate headings:

(a) Education and  Within these broad (i) To combat preju-

teaching parameters, the dices which lead to
information provided racial discrimination
should reflect the
(b) Culture measures taken by the (ii) To promote under-
States Parties standing, tolerance

and friendship
among nations and

(c) Information ethnic groups

(@) Education and teaching

This part should describe legislative and administrative measures, in-
cluding some general information on the educational system, taken in
the field of education and teaching to combat racial prejudices which
lead to racial discrimination. It should indicate whether any steps
have been taken to include in school curricula and in the training of
teachers and other professionals, programmes and subjects to help
promote human rights issues which would lead to better understand-
ing, tolerance and friendship among nations and racial or ethnic
groups. It should also provide information on whether the purposes
and principles of the Charter of the United Nations, the Universal
Declaration of Human Rights, the United Nations Declaration on the
Elimination of All Forms of Racial Discrimination and the Interna-
tional Convention on the Elimination of All Forms of Racial Discrimi-
nation are included in education and teaching.
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(b) Culture

Information should be provided in this part of the report on the role of
institutions or associations working to develop national culture and
traditions, to combat racial prejudices and to promote intra-national
and intra-cultural understanding, tolerance and friendship among na-
tions and racial or ethnic groups. Information should also be included
on the work of solidarity committees or United Nations Associations
to combat racism and racial discrimination and the observance by
States Parties of Human Rights Days or campaigns against racism and
apartheid.

(c) Information
This part should provide information:

(@ On the role of the State media in the dissemination of informa-
tion to combat racial prejudices which lead to racial discrimina-
tion and to inculcate better understanding of the purposes and
principles of the above-mentioned instruments;

(b)  On the role of the mass information media, i.e. the press, radio
and television, in the publicizing of human rights and dissemi-
nating information on the purposes and principles of the above-
mentioned human rights instruments.

Commentary

On 13 April 1977, the Committee adopted its General Recommendation V, by which it
declared that the obligations under Article 7, “which are binding on all States Parties, must
be fulfilled by them, including States which declare that racial discrimination is not prac-
tised on the territories under their jurisdiction”. The Committee noted that few States Par-
ties had included in their reports information on the measures adopted to implement
Article 7. It also pointed out that information submitted under Article 7 had often been
“general and perfunctory”. Consequently, it requested every State Party to include in the
periodic reports adequate information on the measures taken under Article 7.

The adoption of General Recommendation V led to a clear improvement in receiving rele-
vant information. However, the Committee felt that States Parties did not always recognize
the considerable importance of this article in the struggle against racial discrimination, and
it expressed its concern in this regard. As a consequence, through its decision 2(XXV) of
17 March 1982, it included in its general guidelines an entire chapter on the form and con-
tents of the information that States Parties have to supply in relation to this provision.
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The Committee’s General Recommendation XVII(42), adopted on 19 March 1993, spe-
cifically recommended that States Parties set up national commissions (see also Section C
below) to achieve the following objectives, among others: a) to promote respect for human
rights, and the exercise thereof, free from any discrimination, as expressly stated in Article
5 of the Convention; b) to examine official policy on protection against racial discrimina-
tion; c) to monitor whether laws comply with the provisions of the Convention; d) to edu-
cate the public as to the obligations which the States Parties assume under the Convention.

The Committee’s General Recommendation XIllI(42) called on States Parties “to review
and improve the training of law enforcement officials so that the standards of the Conven-
tion as well as the Code of Conduct for Law Enforcement Officials (1979) are fully imple-
mented” in the application of Article 7. It added that “they should also include respective
information thereupon in their periodic reports.”

Finally, it is important to remember that the information requested under Article 7 should
cover actions taken by the State Party in both the domestic and international fields.

At their 6th meeting, in September 1995, the presidents of the bodies created under the
treaties recommended that when the States Parties’ reports are considered, significant at-
tention be paid to whether they fulfil their numerous obligations regarding education, and
whether they inform public opinion about human rights in general, and about human rights
instruments and the bodies created under the treaties in particular. These bodies should
first of all ascertain whether the said instruments have been translated into and published in
the local languages, and whether the States Parties have organized adequate human rights
training programmes for all relevant categories of public official. This recommendation ap-
plies particularly to the International Convention on the Elimination of All Forms of Racial
Discrimination.

Preventive measures in implementing the Convention are required under several interna-
tional instruments. See in particular Articles 5 of CEDAW, 10 and 11 of CAT, and 19(2)
and 42 of CRC. Any existing information for reporting under these articles should be
evaluated for its relevance regarding the present Convention.
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B. CONSIDERATION OF REPORTS BY THE
COMMITTEE ON THE ELIMINATION OF
RACIAL DISCRIMINATION

(a) The Committee: its composition

The reports submitted by States Parties in accordance with Article 9 of the Convention are
considered by the Committee on the Elimination of Racial Discrimination. Article 8 of the
Convention deals with the establishment and composition of the Committee.

Text of Article 8

1.

There shall be established a Committee on the Elimination of Racial
Discrimination (hereinafter referred to as the Committee) consisting
of eighteen experts of high moral standing and acknowledged impar-
tiality elected by States Parties from among their nationals, who shall
serve in their personal capacity, consideration being given to equita-
ble geographical distribution and to the representation of the differ-
ent forms of civilization as well as of the principal legal systems.

The members of the Committee shall be elected by secret ballot from
a list of persons nominated by the States Parties. Each State Party
may nominate one person from among its own nationals.

The initial election shall be held six months after the date of the entry
into force of this Convention. At least three months before the date of
each election the Secretary-General of the United Nations shall ad-
dress a letter to the States Parties inviting them to submit their nomi-
nations within two months. The Secretary-General shall prepare a list
in alphabetical order of all persons thus nominated, indicating the
States Parties which have nominated them, and shall submit it to the
States Parties.

Elections of the members of the Committee shall be held at a meeting
of States Parties convened by the Secretary-General at United Na-
tions Headquarters. At that meeting, for which two thirds of the
States Parties shall constitute a quorum, the persons elected to the
Committee shall be those nominees who obtain the largest number of
votes and an absolute majority of the votes of the representatives of
States Parties present and voting.
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5. (a) The members of the Committee shall be elected for a term of
four years. However, the terms of nine of the members elected at
the first election shall expire at the end of two years; immediate-
ly after the first election, the names of these nine members shall
be chosen by lot by the Chairman of the Committee.

(b)  For the filling of casual vacancies, the State Party whose expert
has ceased to function as a member of the Committee shall ap-
point another expert from among its nationals, subject to the ap-
proval of the Committee.

6. States Parties shall be responsible for the expenses of the members of
the Committee while they are in performance of Committee duties.

According to the Convention, the eighteen members of the Committee are elected by se-
cret ballet by the States Parties to the Convention. Nominees who obtain an absolute ma-
jority and the largest number of votes are elected. Members of the Committee serve for a
term of four years and are eligible for re-election if renominated. Every two years, half of
the members are up for election.

It is important to stress that the members of the Committee are not representatives or dele-
gates of the States whose nationality they bear. Members serve in their personal and inde-
pendent capacity. Before taking up their duties, members make a solemn and public
declaration that they will perform their functions “honourably, faithfully, impartially and
conscientiously”.

In accordance with Article 10 of the Convention, the Committee adopts its own rules of
procedure, and elects its officers from among its members, each serving a term of two
years. The Committee elects a Chairperson, three Vice-Chairpersons, and a Rapporteur.

(b) The Committee: its method of work

Article 10(4) of the Convention provides that the “meetings of the Committee shall nor-
mally be held at the United Nations Headquarters”. However, since the Centre for Human
Rights was transferred to Geneva, both sessions of the Committee (one in spring and the
other in summer) are now held at Geneva, considering also that the United Nations Office
at Geneva is part of the United Nations Headquarters. To overcome the financial difficul-
ties encountered by the Committee due to non-payment of contributions by the States Par-
ties, an amendment to Article 8(6) of the Convention was adopted by the States Parties’
14th meeting and approved by the General Assembly of the United Nations, according to
which expenses of the members of the Committee will be borne by the United Nations
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regular budget. This amendment still is not in force awaiting the prescribed number of rati-
fications by States Parties.

The meetings of the Committee are held in public, unless the Committee decides other-
wise, or it appears from the relevant provisions of the Convention that a meeting should be
held in private (Article 14, for example). A majority of the members constitute a quorum.
Decisions require a majority vote of two thirds of the members present and voting. Nor-
mally, however, members attempt to reach decisions by consensus before resorting to vot-

ing.
(c) Constructive dialogue

It is very desirable for representatives of the State Party to be present at the meeting when
its report is examined. Generally, the representative of the State Party is invited to make an
introductory statement to introduce or to complete the information contained in the report
under consideration. The members of the Committee, during the examination of the re-
port, make comments or pose questions to the representatives who intervene in the discus-
sion, present additional information, or reply to the questions at the end of the debate.

In this way, an immediate and constructive dialogue is established between the reporting
State and the Committee. Experience has shown that in asking questions, the members of
the Committee are not limited to the information received from the State Party. As inde-
pendent experts, they also use other reliable material at their disposal, both governmental
and non-governmental, such as records of parliamentary debates, the legislation of the
country concerned, opinions of scientists and their own knowledge. The members of the
Committee wish to establish and to maintain a fruitful dialogue with the reporting State for
the purpose of getting a complete picture of the country in matters related to racial dis-
crimination and the full implementation of the Convention. The main contribution of the
Committee has been in the influence it has exerted upon States Parties through the dia-
logue associated with th