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Submission from the Center for Reproductive Rights following the call for submissions for the 

the follow-up report on the application of the technical guidance on the application of a human 

rights-based approach (HRBA) to reduce preventable maternal mortality and morbidity 

The Center for Reproductive Rights (the Center)—an international nonprofit legal advocacy 

organization headquartered in New York City, with regional offices in Nairobi, Bogotá, Kathmandu, 

Geneva, and Washington, D.C.—uses the law to advance reproductive freedom as a fundamental human 

right that all governments are legally obligated to respect, protect, and fulfill. Since its inception 27 

years ago, the Center has advocated for the realization of women and girls’ human rights on a broad 

range of issues, including on the right to access sexual and reproductive health services free from 

coercion, discrimination and violence; on the right to bodily autonomy; preventing and addressing 

sexual violence;  and the eradication of harmful traditional practices. We are pleased to provide this 

submission for the follow-up report on the application of the technical guidance on the application of a 

HRBA to reduce preventable maternal mortality and morbidity. 

 

This submission will give an overview of the legal framework pertaining to the right to maternal health 

and will look more closely at the impact of restrictive legal frameworks and associated stigma and 

discrimination based on gender and disability on sexual and reproductive health and rights and on 

maternal morbidity.1 Specifically, it will look at the impact of restrictive abortion laws on unsafe 

abortion rates and concomitant morbidities. It will then look at the linkages between maternal morbidity 

and humanitarian settings and will make recommendations to States and key stakeholders to ensure the 

respect, protection and fulfillment of women and girls’ right to sexual and reproductive health.  

I. Legal framework 

 

• Maternal health  

 

Treaty monitoring bodies have developed strong human rights standards on women’s right to maternal 

health care, rooting this right within the rights to life, health, equality and non-discrimination, and 

freedom from ill-treatment.  

 

The right to maternal health care encompasses a woman’s right to the full range of services in 

connection with pregnancy and the postnatal period and the ability to access these services free from 

discrimination, coercion, and violence.2  

 

Furthermore, treaty monitoring bodies have found that social and other determinants of health must be 

addressed in order for women to be able to effectively seek and access the maternal health services they 

need.3  

 

Finally, women must be able to exercise reproductive and bodily autonomy in determining the number 

and spacing of their children, have adequate information about maternal health care, and be empowered 

to utilize maternal health services.  

 

Treaty monitoring bodies and Special Rapporteurs have grounded the right to maternal health in the 

following human rights:  

 

• Right to life: States must take positive measures to protect individuals from arbitrary and 

preventable loss of life and address direct threats to enjoying a life with dignity, including preventable 

maternal death. Human Rights Committee General Comment No. 36 on the right to life affirms that 

preventable maternal deaths are a violation of the right to life and that States should develop strategic 

plans “for improving access to medical examinations and treatments designed to reduce maternal and 

infant mortality.”4 The Committee on the Elimination of all Forms of Discrimination Against Women 
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(CEDAW Committee)5 and the Committee on the Rights of the Child (CRC Committee)6 also interpret 

the right to life to include State obligations to prevent and address maternal mortality.  

 

• Right to health: In accordance with article 12.1 of the International Covenant on Economic, 

Social and Cultural Rights (ICESCR), States parties recognize “the right of everyone to the enjoyment 

of the highest attainable standard of physical and mental health” and article 12.2 illustrates “steps to be 

taken by the States Parties ... to achieve the full realization of this right”.7 Maternal health is grounded 

in the right to health; and the Committee on Economic, Social and Cultural Rights (CESCR Committee) 

indicates that States’ obligations to guarantee maternal health care is comparable to a core obligation 

under this right to health.8  

 

• Availability, Accessibility, Acceptability, and Quality9: States must ensure adequate pre and 

postnatal care, skilled birth attendants, and emergency obstetric services if needed.10 Facilities should 

be accessible in law and in fact, thus: physically accessible, affordable, and adequate information 

available. States should guarantee that hospitals stock sufficient supplies, medicines, established referral 

systems for obstetric emergencies, and that health workers have adequate training on quality maternal 

health services.11 Under ICESCR, States have a core obligation to ensure that commodities on the World 

Health Organization’s (WHO) Model List of Essential Medicines are provided.12 This includes 

medicines for the prevention and treatment of pre-eclampsia and eclampsia, post-partum hemorrhage, 

and maternal sepsis, as well as for the provision of safe abortion and management of incomplete 

abortion.13 

 

• Right to equality and non-discrimination14: The treaty monitoring bodies recognize that 

failure to provide women with quality maternal health services violates the rights to equality and non-

discrimination, because these are services that only women need to meet their specific health needs.15 

They have also specifically recognized that intersectional discrimination can hinder women’s access to 

reproductive health services, and recommended that States put a particular focus on the maternal health 

needs of marginalized groups of women: adolescents, women living with HIV, poor women, minority 

women, rural women, and women with disabilities.16  

 

• Right to freedom from cruel, inhuman, and degrading treatment: The Committee against 

Torture (CAT Committee) has expressed concern about high maternal mortality rates, particularly those 

resulting from unsafe abortion, demonstrating that preventable maternal deaths may violate protections 

against the right to freedom from cruel, inhuman, and degrading treatment.17 The CAT Committee and 

CEDAW Committee have raised concerns about maltreatment of women seeking maternal health care 

and abuse in maternal health facilities that can amount to ill-treatment. For example, the shackling of 

women detainees during labor and delivery18 and post-delivery detainment of pregnant women who are 

unable to pay their medical bills.19In her last report to the United Nations General Assembly (UNGA)20, 

the Special Rapporteur on Violence Against Women examines the linkages between mistreatment of 

women in childbirth and torture, inhuman, cruel or degrading treatment (TCIDT) and has stated that 

mistreatment and violence against women during childbirth are widespread and systematic human rights 

violations and that ‘‘States are responsible for addressing violations by health institutions, whether 

committed by public sector employees or by private contractors working on behalf of the State. States 

also have an obligation to uphold their human rights obligations, including those under the Convention 

on the Elimination of Discrimination against Women and the UN Declaration on the Elimination of 

Violence against Women, which calls on them to pursue by all appropriate means and without delay, a 

policy of eliminating discrimination and gender-based violence against women, including in the field 

of health.21 States also have the obligation to address the drivers of such practices.22  

 

 

 

https://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/ViolenceAgainstWomen.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/ViolenceAgainstWomen.aspx
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• Impact of restrictive legal frameworks on SRHR and maternal morbidity  

 

• Impact of Restrictive Abortion Laws on Maternal Morbidity 

Treaty monitoring bodies have long recognized the connection between restrictive abortion laws, high 

rates of unsafe abortion and maternal mortality23, and found that restrictive abortion laws violate a range 

of human rights, including the rights to health, life, privacy, freedom from gender discrimination or 

gender stereotyping, and freedom from ill-treatment.24  

According to the The World Health Organization (WHO), ‘20 or 30 others experience acute or chronic 

morbidity, often with permanent sequelae that undermine their normal functioning’.25 

WHO has also made the link between unsafe abortion and maternal morbidity, highlighting that women 

can face a range of harms and complications that affect their quality of life and well-being following 

unsafe abortion procedures: ‘the major life-threatening complications resulting from the least safe 

abortions are haemorrhage, infection, and injury to the genital tract and internal organs. Unsafe 

abortions when performed under least safe conditions can lead to complications such as: 

• incomplete abortion (failure to remove or expel all of the pregnancy tissue from the uterus) 

• haemorrhage (heavy bleeding) 

• infection 

• uterine perforation (caused when the uterus is pierced by a sharp object) 

• damage to the genital tract and internal organs by inserting dangerous objects such as sticks, 

knitting needles, or broken glass into the vagina or anus.’26 

Moreover, the CEDAW Committee has found that criminalization of abortion, denial or delay of safe 

abortion and post-abortion care, and forced continuation of pregnancy, are forms of gender 

discrimination and gender-based violence.27  

In General Comment (General Comment No. 36 on the right to life), the Human Rights Committee has 

reaffirmed that States have a duty to ensure that women and girls do not have to undertake unsafe 

abortions as part of preventing foreseeable threats to the right to life. Accordingly States must not 

impose criminal sanctions against women and girls undergoing abortion or against medical service 

providers assisting them  in doing so, and at a minimum “must provide access to safe, legal and effective 

access to abortion where the life and health of the pregnant woman or girl is at risk, or where carrying 

a pregnancy to term would cause the pregnant woman or girl substantial pain or suffering, most notably 

where the pregnancy is the result of rape or incest or is not viable”28. This formulation allows for a 

broad interpretation of the minimum grounds under which abortion should be made legal and also calls 

on states to take affirmative steps to provide access to abortion. 

Treaty monitoring bodies have found that States should eliminate punitive measures for women who 

undergo abortions and for health care providers who deliver abortion services,29 provide post-abortion 

care to women and adolescents, regardless of whether or not abortion is legal,30, address the socio-

economic needs of women seeking abortion services31 and consider establishing a legal presumption 

stating that adolescents are competent to seek and have access to sexual and reproductive health 

commodities and services, including abortion.32 

• Kenya: JMM’s Story 

In Kenya, abortion is allowed only when the life and health of the pregnant woman or adolescent is at 

risk or in when a trained medical professional believes the situation to be an emergency. Due to intense 

stigma and shame surrounding abortion, women are forced to seek clandestine care from untrained 
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health providers. Approximately a quarter of the estimated 465,000 illegal abortions that women seek 

out in Kenya each year result in severe complications and hospitalizations. Thousands of women and 

girls are injured for life—or do not survive. 33 

When she was just 14, JMM was coerced into a sexual relationship with an older man in her village and 

later discovered that she was pregnant. Abortion is stigmatized in Kenya and Wanjiku found herself in 

a desperate situation.  

Like many other women and girls who find themselves in this position, JMM sought abortion care from 

an unqualified provider. She became ill almost immediately after the procedure and required immediate 

medical attention. Instead, she had to visit multiple hospitals that could not provide the necessary 

services. When she finally did find a qualified facility, she was neglected, abused, and forced to sleep 

on a mattress on the dirty hospital floor during her stay.    

In 2015, the Center for Reproductive Rights filed a petition to hold the government accountable for its 

failure to respect, protect and fulfill JMM’s rights.34 The petition challenges the lack of guidelines on 

abortion that can guide health care providers in cases such as JMM’s. The petition further challenges 

the government’s directive banning health providers from participating in any abortion training thus 

limiting their ability to respond in cases where abortion is necessary of where post abortion care is 

required.  By withdrawing the Standards and Guidelines for reducing morbidity and mortality from 

unsafe abortions in Kenya, prohibiting trainings on safe abortion care, and banning Medabon, a safe 

and effective method of medication abortion, the Kenyan government violated JMM’s life.  

Over time, JMM suffered from a slew of severe health complications that could have been prevented 

had she received timely care after the botched procedure. Ultimately, this delay in care led to her 

premature death in 2018.  

On June 2019, a five-judge bench of the High Court of Kenya delivered a groundbreaking judgement 

which found that by withdrawing the Standards and Guidelines and the training curriculum and by 

banning the use of Medabon, the Ministry of Health violated and or threatened the rights of women and 

adolescent girls of reproductive age to: the highest attainable standard of health, to non-discrimination, 

to information, consumer rights, and to benefit from scientific progress and that the government of 

Kenya should compensate JMM’s mother for the physical, psychological, emotional and mental 

anguish, stress, pain, suffering and death of JMM occasioned by the violation of JMM’s constitutional 

rights.35 

• Stigma and Discrimination and the Realization of SRHR 

Several of the treaty monitoring bodies, and CEDAW in particular, have regularly called on States to 

work to eradicate gender stereotypes, noting that patriarchal attitudes, cultural stigma, gender 

stereotypes about women as mothers and caregivers, prejudices about sexual and reproductive health 

services, and taboos about sexuality outside of marriage all contribute to the lack of access to 

reproductive health information, good and services36. In General Comment No. 22 the CESCR 

Committee called on States to eliminate discriminatory stereotypes, assumptions and norms concerning 

sexuality and reproduction that underlie restrictive laws and undermine the realization of sexual and 

reproductive health .37 

The treaty monitoring bodies have noted that denial of access to abortion may be based on gender 

stereotypes about the traditional roles of women primarily as mothers and caregivers, which may also 

constitute or exacerbate gender discrimination and undermine gender equality38. They have also 
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expressed concern about situations where abortion is legal but stigmatized, which may lead women to 

resort to unsafe and clandestine abortions39  and lead to a higher rate of morbidities.  

The Special Rapporteur on Violence Against Women, its causes and consequences (SRVAW) also 

emphasizes the role of gender stereotypes in preventing women and girls from accessing sexual and 

reproductive health information and services free of discrimination, coercion and violence: ‘Harmful 

gender stereotypes in reproductive health context on women’s decision-making competence, women’s 

natural role in society and motherhood limit women’s autonomy and agency. These stereotypes arise 

from strong religious, social and cultural beliefs and ideas about sexuality, pregnancy and 

motherhood.’40 

The rights to equality and non-discrimination are fundamental tenets of international human rights law. 

Gender equality includes the right to de-facto or substantive equality,41 and realizing substantive gender 

equality requires addressing the historical roots of gender discrimination, gender stereotypes, and 

traditional understandings of gender roles that perpetuate discrimination and inequality.42 

The CESCR Committee has stated that realizing women’s rights and gender equality requires reforming 

the discriminatory laws, policies and practices, and removing all barriers that interfere with women’s 

access to comprehensive sexual and reproductive health services, goods, education and information.43 

Both CEDAW and CESCR have suggested that States must adopt temporary special measures to 

eliminate conditions and combat gender-based stereotypes and attitudes that perpetuate inequalities and 

discrimination, in order to enable all individuals and groups to enjoy sexual and reproductive health on 

a basis of equality.44 

• Addressing social and other determinants of health  

Addressing underlying and social determinants of health and general conditions in society that affect 

the enjoyment of the right to life with dignity can contribute positively to the realization of substantive 

gender equality and to reproductive rights and mitigate the compounded effects of restrictive legislative 

frameworks, discrimination and gender stereotypes.  

• Social determinants of health refer to the conditions in which people are born, grow, live, 

work and age, which are shaped by unequal power structures and resource distribution at 

the local, national and global levels, and include poverty and income inequality, systemic 

discrimination, and marginalization based on prohibited grounds of discrimination.45 

• Underlying determinants of sexual and reproductive health include access to housing, safe 

drinking water, and effective sanitation systems, access to justice, and freedom from 

violence and other rights violations, among other factors.46 

These determinants impact the choices and meaningful agency that individuals can exercise with respect 

to their sexual and reproductive health, thus States must address them in laws, institutional arrangements 

and social practices in order to ensure that they do not prevent individuals from effectively enjoying 

their reproductive rights in practice47. 

In General Comment No. 36 the Human Rights Committee expressed the view that the duty to protect 

life also implies that States should take appropriate measures to address the general conditions in society 

that may prevent individuals from enjoying their right to life with dignity.48 

This obligation includes ensuring access to essential goods and services, including health-care, and 

developing campaigns for raising awareness of gender-based violence and harmful practices, and for 

improving access to medical examinations and treatments designed to reduce maternal and infant 

mortality and morbidity. 

• Addressing Obstetric Fistula in Pakistan: The Story of Kiran Sohail 
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Pakistan has a high maternal mortality ratio (178 deaths per 100,000 live births)49 in large part due to 

the neglect of women during pregnancy and childbirth, especially of low-income women who are 

unable to afford high quality reproductive health care, as well as negligence on the part of health care 

providers. Poor quality of services leads not only to maternal deaths but also maternal morbidities such 

as obstetric fistula that lead to unbearable pain and suffering. Hundreds of women in Pakistan develop 

obstetric fistula every year due to absence of antenatal care as well as prolonged obstructed labor in the 

absence of a skilled medical attendant.50 Maternal health experts also report that many women in 

Pakistan develop iatrogenic fistula due to negligence by doctors while performing cesarean section 

surgery.51 Women who develop obstetric fistula are forced to live with this condition for many years 

due to the non-availability of affordable fistula repair surgery. The neglect of women persists due to 

weak monitoring and regulation of doctors and health professionals. 

In her early 20s, Kiran Sohail, a resident of Karachi, gave birth to her first child. Shortly after the 

delivery, Kiran developed the symptoms of obstetric fistula, a debilitating, preventable pregnancy-

related injury that plunged her into almost a decade of unbearable suffering and isolation. 

Obstetric fistula—most often caused by prolonged, obstructed labor that is not addressed by prompt 

obstetric care—occurs when a hole opens between the birth canal and the bladder, causing the constant, 

uncontrollable leaking of urine and/or feces. With the proper treatment, the devastating condition can 

be quickly repaired. However, Kiran did not receive this treatment as she was unable to afford it. 

Like thousands of victims of obstetric fistula, Kiran experienced intense social stigma and shame and 

was forced to live in extreme discomfort, making it nearly impossible for her to perform daily tasks or 

leave her home. Many of those afflicted with the condition are abused, shunned and even abandoned 

by their families, communities, and spouses. 

Before finding a qualified provider at a charitable hospital who was able to perform the surgery to repair 

the fistula free of cost, Kiran sought treatment for eight years, but was repeatedly told by doctors at 

private and government health facilities that they lacked the training to provide treatment. 

The Center for Reproductive Rights, together with the South Asia Reproductive Justice and 

Accountability Initiative (SARJAI), filed a petition in the High Court of Sindh, Karachi, demanding 

that the government ensure affordable access to, and information about, treatment for obstetric fistula 

in every district in the province of Sindh.52 

Following this petition, the Court has passed a number of significant interim orders. The court ordered 

funds to be allocated for fistula repair training programs as well as treatment and rehabilitation services 

for patients. The Sindh Maternal, Newborn and Child Health Programme also began talks with 

petitioners to allocate appropriate funds to build fistula repair centers in the province.53    

This case was the first in Pakistan seeking recognition of the widespread incidence of obstetric fistula 

as a violation of women’s fundamental rights to dignity and life. The Sindh High Court subsequently 

ordered the government to implement measures to provide access to obstetric fistula care in the province 

of Sindh, including the creation of fistula repair centers and the recruitment of qualified gynecologists 

to government hospitals.54 

II. Maternal Morbidity and SRHR in Humanitarian Settings 

While there continues to be a need for more reliable data on maternal mortality in humanitarian settings, 

there is little doubt that conflict exacerbates maternal mortality and morbidity.55 

https://www.reproductiverights.org/initiatives/sarjai
https://www.reproductiverights.org/initiatives/sarjai
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In 2015, a United Nations (UN) inter-agency report found that in countries designated as fragile states, 

which include conflict-affected settings, the estimated lifetime risk of maternal mortality is 1 in 54, as 

compared to 1 in 180 global lifetime risk.56 

 

Moreover, maternal mortality ratios (MMRs) in countries affected by conflict remain high and have 

been shown to increase during periods of conflict. The Central African Republic has an MMR of 882 

per 100,000 live births, which reflects improvement over the past 15 years but a slight increase since 

the start of the most recent period of unrest in 2013.57 Similarly, Syria’s MMR has increased from 49 

to 68 per 100,000 live births since the start of the conflict in 2011.58  

 

Studies have found that MMRs among refugees receiving humanitarian aid tend to be lower than among 

the host population or country of origin, but that delays in seeking and receiving care are among the 

most significant factors in maternal deaths59 – factors that are likely exacerbated for asylum seekers in 

transit.60 A recent study conducted among Syrian refugee women in Lebanon found that many women 

experienced or perceived challenges in accessing reproductive health services, primarily due to costs, 

distance or transport to facilities, or fear of mistreatment, with more than 35% reporting problems during 

pregnancy or complications during labor, delivery, or abortion.61 

 

In humanitarian, and conflict-affected settings in particular, the breakdown of state infrastructure and 

disruption in access to basic services can lead to traditional accountability mechanisms being 

inaccessible or unavailable. These include access to domestic courts or tribunals, administrative 

processes within health systems such as maternal death surveillance response, and social accountability 

processes that prioritize community participation in decision-making. The breakdown of state 

infrastructure exacerbates pre-existing systemic inequalities and patterns of discrimination that 

negatively affect women and girls. Indeed, in humanitarian settings women and girls may face 

discrimination due to their legal status, and are at an increased risk of being subject to discrimination 

and other human rights violations when seeking health care, such as sexual and gender-based violence 

(SGBV), exploitation, and forced marriage.62 As the Center called for in its 2017 briefing paper, 

Ensuring Sexual and Reproductive Health and Rights of Women and Girls Affected by Conflict, 

“ensuring the provision of sexual and reproductive health information and services and accountability 

for sexual violence in these settings is central not only to an effective humanitarian response but also to 

fulfilling fundamental human rights and humanitarian law obligations.”63 

 

International human rights bodies, including the CEDAW, CESCR and Human Rights Committees have 

affirmed that fundamental human rights obligations, continue to apply even in humanitarian settings.64 

Although international human rights law permits states to derogate from certain civil and political rights 

in some humanitarian settings and to limit certain obligations with respect to economic, social, and 

cultural rights depending on resource availability,65 human rights treaty bodies have emphasized that 

such derogations are subject to strict conditions and that certain minimum core obligations are non-

derogable. 66 Even where derogations are permitted, the measures taken cannot involve discrimination 

based solely on prohibited grounds, including sex.67  

a. International legal framework under International Human Rights Law (IHRL) 

 

With the prevalence of sexual violence in humanitarian settings, human rights bodies increasingly have 

provided recommendations regarding gender-based violence experienced by women and girls, 

explaining that the right to be free from gender-based violence still applies in humanitarian settings.  

 

Treaty Monitoring Bodies have also reiterated that international humanitarian law and international 

human rights law are complementary and mutually reinforcing.68 
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In its General Recommendation No. 30 on women in conflict prevention, conflict and post-conflict 

situations, the CEDAW Committee urges states to prevent, investigate, and punish all forms of gender-

based violence and to ensure survivors’ access to justice, comprehensive medical treatment, and 

psychosocial support.69 The Committee also specifically calls on states to safeguard refugees and 

internally displaced persons (IDPs) from child, early, and forced marriage, to provide them with 

immediate access to medical services, and to create accountability mechanisms for gender-based 

violence in all displacement settings.70  

 

Moreover, within the context of humanitarian settings, human rights bodies hold that the right to 

equality and non-discrimination applies.71 In its General Recommendation No. 28, the CEDAW 

Committee affirmed that, even during disasters and public emergencies, women’s rights are not 

suspended, and states must continue to respect, protect, and fulfill women’s right to equality, which 

includes their reproductive rights.72 The CEDAW Committee has found that “[p]rotecting women’s 

human rights at all times, advancing substantive gender equality before, during, and after conflict, and 

ensuring that women’s diverse experiences are fully integrated into all . . . reconstruction processes are 

important objectives of the Convention.”73 The CEDAW Committee has noted that, instead of 

suspending rights protections, states should “adopt strategies and take measures addressed to the 

particular needs of women in . . . states of emergency.”74  

b. International legal framework under International Humanitarian Law (IHL) 

While IHRL and IHL are complementary bodies of international law, IHL also includes 

protections related to sexual and reproductive health, including maternal health care.  

Non-discrimination is a core principle of IHL, which prohibits adverse distinction based on sex, among 

other grounds.75 As one commentator notes, “[t]his is a prohibition on discrimination and not on 

differentiation,”76 as IHL also provides for specific protections for women and imposes obligations on 

parties to an armed conflict to respect women’s specific needs.77 Current interpretation of these needs 

encompasses protection from sexual violence as well as the need to ensure that women in conflict 

receive medical treatment and adequate health services, including counseling.78 

The 2016 commentary of the International Committee of the Red Cross (ICRC) notes that this care must 

take into account “the distinct set of needs of and particular physical and psychological risks facing 

women, including those arising from social structures” and requires “equal respect, protection and care 

based on all the needs of women.”79 Moreover, the Geneva Conventions and Additional Protocol I 

require that parties to an armed conflict treat pregnant women and nursing mothers with particular care, 

including with respect to medical assistance.80 IHL establishes an affirmative duty to provide medical 

care for the wounded.81Additional Protocol I includes in its definition of the wounded and sick 

“maternity cases” and “other persons who may be in need of immediate medical assistance or care, such 

as… expectant mothers.”82 Victims of sexual violence, including rape, also fall within the protections 

provided for the wounded and sick in armed conflict situations.83  

As such, at minimum, IHL establishes an obligation to provide medical care and attention to pregnant 

women and victims of sexual violence. The ICRC notes that this is an obligation of means, meaning 

that parties must make “best efforts” to fulfill it, including by permitting humanitarian organizations to 

assist.84 With regard to the treatment of the sick and wounded, the prohibition on adverse distinction 

has been interpreted to permit distinction only on the basis of medical need.85 The ICRC describes this 

IHL principle as similar to the human rights principle of non-discrimination,86 suggesting that human 

rights law can provide additional guidance as to how this principle should be interpreted with respect 

to the medical treatment of women in conflict.  
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IHL also requires civilians and individuals no longer participating in hostilities (persons hors de 

combat), including the sick and wounded, to be treated humanely in all circumstances.87 Although 

humane treatment is not defined in the Geneva Conventions, Common Article 3, which constitutes the 

minimum yardstick of treatment during armed conflict, specifically prohibits acts of torture and cruel 

treatment as well as humiliating and degrading treatment.88  

While rape and sexual violence are not explicitly prohibited under Common Article 3, other provisions 

in the Geneva Conventions and the Additional Protocols, as well as customary IHL, make clear that 

these acts are prohibited and constitute “violence to life and person” or “outrages upon personal dignity” 

or both and violate the fundamental guarantees of IHL to humane treatment.89 In describing the current 

interpretation of humane treatment, the ICRC explains that “the detailed rules found in international 

humanitarian law and human rights law give expression to the meaning of ‘humane treatment.’”90 The 

2016 commentary notes that “[s]ensitivity to the individual’s inherent status, capacities and needs, 

including how these differ among men and women due to social, economic, cultural and political 

structures in society, contributes to the understanding of humane treatment under common Article 3.”91 

For fundamental IHL guarantees, including humane treatment, human rights law and the interpretation 

of human rights bodies can clarify analogous IHL principles.92 As such, interpretation and guidance 

from human rights bodies regarding torture and cruel, inhuman, or degrading treatment can help define 

the contours of humane treatment.93 

c. Accountability for sexual and gender-based violence (SGBV) and to SRHR 

In addition to the legal obligations detailed above, human rights and humanitarian principles are critical 

to ensuring that humanitarian funding, programs, and policies are driven by, benefiting, and accountable 

to the individuals most directly affected by them.   

 

Humanitarian principles of humanity, neutrality, impartiality and independence are key to ensure that 

humanitarian action’s main objective remains to protect life and health and ensure respect for human 

beings94 and is carried out on the basis of need alone, giving priority to the most urgent cases of distress 

and making no adverse distinction on the basis of nationality, race, gender, religious belief, class or 

political opinion.95 Sphere Handbook Protection Principles also include protection of affected 

populations’ sexual and reproductive health and rights, calling for guaranteeing access to healthcare 

and family planning that prevents excessive maternal and newborn morbidity and mortality96 and 

ensuring access to healthcare that is safe and responds to the needs of survivors of sexual violence.97 

 

Human rights principles of equality and non-discrimination, participation, transparency, and 

accountability are foundational to IHRL and are necessary to guide and inform all aspects of 

humanitarian service provision to ensure that it reflects and meets the needs of the individuals and 

communities most directly affected.98  

 

Principles and rights to non-discrimination and equality are central to ensuring that humanitarian 

programs and policies recognize and address the root causes of sexual violence and SRHR violations 

in humanitarian settings to better prevent and eradicate these practices.99 Aid efforts guided by the 

principles of non-discrimination and equality, moreover, prioritize the needs of marginalized or 

vulnerable groups or individuals.100 To ensure that programs are accessible to the most vulnerable 

requires agencies and donors to monitor and collect data disaggregated on a number of different 

grounds, including, but not limited to, gender, age, ethnicity, religion, and geographic location.101  

 

Meaningful participation of women and girls in humanitarian settings, particularly those from 

vulnerable or marginalized groups, is a key priority in all stages of humanitarian response, from the 

development to the implementation, monitoring, and evaluation of service policies and programs. A 
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human-rights based approach recognizes the agency of affected individuals to participate in, shape, and 

make decisions regarding programs and policies that are intended to be for their benefit.102 As part of 

the International Conference on Population and Development, states acknowledged that reproductive 

health programming “must involve women in the leadership, planning, decision-making, management, 

implementation, organization and evaluation of service,”103 which the UN Security Council also has 

affirmed in the context of humanitarian aid programs.104 As noted by the Special Rapporteur on Health, 

“[i]nvolvement in decision-making processes empowers affected communities and ensures ownership 

of decisions and resources, which leads to sustainable systems and, potentially, the resolution of 

conflicts.”105 Effective and meaningful participation, in turn, rests on the ability of affected individuals 

to have access to reliable SRHR-related information as well as transparency regarding humanitarian 

funding decisions and structures.106   

A human rights-based approach also prioritizes a broad and robust understanding of accountability to 

ensure that policymakers, decision-makers, and others who have an impact on affected individuals and 

communities are held responsible for their actions and decisions and that individuals whose rights have 

been violated have access to remedies. Effective accountability mechanisms require participation and 

transparency as well as the ability to confer meaningful and effective remedies to victims of violations 

on a basis of non-discrimination.107 International human rights and political bodies have recognized that 

accountability requires prompt investigation into violations and punishment of perpetrators as well as 

legal and policy shifts in order to prevent future violations.108 Remedies, moreover, must aim to restore 

the rights of victims of violations and must include adequate, effective, and prompt reparation, forms 

of which include restitution, compensation, rehabilitation (e.g. medical or psychological services), 

satisfaction, and guarantees of non-repetition.109 As OHCHR has noted in its technical guidance on 

maternal mortality, human rights accountability entails multiple forms of monitoring, review, and 

oversight, including administrative, social, political and legal, and accountability for multiple actors 

within the system.110 Examples of social accountability include “community-based oversight of 

finances and quality of care at points of service provision, including ‘community scorecards.’”111 

d. Regional Examples: Nigeria and Myanmar 

 

• Nigeria  

Ongoing human rights fact-finding being conducted by the Center in north-eastern Nigeria is 

documenting the impacts of the longstanding Boko Haram conflict on SRHR and accountability for 

rights violations. Preliminary findings reveal a severe lack of availability and prioritization of SRH 

services for internally displaced persons (IDPs), and women and girls specifically.112 These findings 

corroborate the UN Special Rapporteurs’ joint-visit report on Nigeria which observed internally 

displaced women and girls experiencing “limited access to services, including . . . sexual and 

reproductive health services. Internally displaced persons have also reported lack of proper care for 

pregnant women and lack of medical attention for nursing mothers.”113 The African Commission on 

Human and Peoples’ Rights has raised concerns about the staggering maternal mortality levels, 

particularly in north-eastern Nigeria, and has urged the government to take action.114 National legal 

accountability requires Nigeria to address preventable maternal mortality by strengthening national and 

subnational health systems and eliminating discriminatory laws and practices that negatively affect 

IDPs’ ability to seek health care.115 Ensuring accountability in the planning and budgeting of health 

services undertaken at varying levels of government, and in some cases non-state actor service 

providers, should reflect transparency, monitoring, and oversight on the expenditure and adequate 

allocation of funds for SRH services.116  
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The Report of the United Nations High Commissioner for Human Rights on violations and abuses 

committed by Boko Haram and the impact on human rights in the countries affected reveal women and 

girls being subject to widespread SGBV and “severe forms of abuse, including sexual slavery, sexual 

violence, forced marriages, forced pregnancies and forced conversions.”117  In 2015 more than 200 

Nigerian women and girls were reported to have been pregnant as a result of serial rape or forced 

marriage when rescued by the Nigerian Army from Boko Haram. None of the girls were offered access 

to safe abortion, leading some of them to seek illegal and unsafe abortions.118 The Center’s fact-finding 

work in north-eastern Nigeria further documents a recognition that the provision and allocation of funds 

for SRH services were not prioritized in the response. Our preliminary findings suggest that “state actors 

have yet to be held accountable, despite allegations and evidence of exploitative sexual encounters 

between affected populations (including minors) and some members of the military.”119 There is also 

evidence of a broader lack of accountability for violations committed by non-state actors, for example 

sexual violence perpetrated against internally displaced women by fellow IDPs, or exploitation by camp 

management. Though some formal accountability mechanisms such as camp mobile courts were 

available for women and girls, the experiences documented in our fact-finding indicate a fear of stigma 

and reprisal for seeking SRH services or justice.120 OHCHR reporting further confirms that “owing to 

stigma, cultural and religious norms and deeply entrenched gender stereotypes, most victims have been 

reluctant to speak about sexual violence they have endured” and “pregnant women and women who 

gave birth while in captivity, or shortly after rescue, are particularly stigmatized, together with their 

children.”121 

• Myanmar 

Since August 25, 2017, killings, rapes, arbitrary arrests, and mass arsons of homes by Myanmar security 

forces have caused an estimated 750,000 Rohingya from Myanmar’s Rakhine state, of which 60% are 

women and girls, to cross the border into Cox’s Bazar, Bangladesh.122 Displaced Rohingya women have 

limited access to crucial sexual and reproductive health services, including availability of life-saving 

emergency obstetric care,123 access to voluntary contraception and availability of a range of good quality 

contraceptives124, and access to menstrual regulation which can be performed in Bangladesh within 

twelve weeks of a woman’s last menstrual period without confirmation of pregnancy.125 Within 

Myanmar, both before and during the military operation, the Rohingya population faced severe 

discrimination and serious barriers to accessing health care.126 Indeed, the Myanmar government is 

reported to have denied access to medical care and blocked humanitarian aid to the internally displaced 

Rohingya population, including sexual and reproductive health care.127 As a result, Rohingya women 

face an acute risk of maternal mortality and morbidity while internally displaced and as refugees, and 

the need for services is compounded by the large-scale sexual violence that Rohingya women and girls 

face. Ensuring accountability for the provision of health services for Rohingya women and girls must 

take a transnational approach to ensure that sexual and reproductive health and rights are respected, 

protected, and fulfilled at the site of conflict in Myanmar, as well as in the refugee camps.128 

The Independent International Fact-Finding Mission on Myanmar concluded in its September 2018 

report to the United Nations Human Rights Council that clear patterns of systematic and targeted human 

rights violations were committed by the Tatmadaw against the Rohingya in Rakhine State. Violations 

include “rape and sexual violence as part of a deliberate strategy to intimidate, terrorise or punish a 

civilian population, and are used as a tactic of war” and the report documents that “hundreds, possibly 

thousands, of Rohingya women and girls were brutally raped, including in public mass gang rapes.” 129 

In refugee camps, Rohingya women and girls remain at risk for SGBV as a result of child, early, and 

forced marriage and trafficking, and overcrowding resulting in security concerns.130 Given the reporting 

barriers and stigma associated with reporting experiences of SGBV to both health and protection 

agencies, the number of reported cases are likely to be underestimates.131 The treaty bodies have found 
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that the denial of safe abortion care to survivors of rape in armed conflict violates the rights to health 

and privacy and could amount to a violation of the prohibition on ill-treatment.132 While abortion is 

illegal in Bangladesh except where undertaken to save the life of a pregnant woman133, the law does 

provide for menstrual regulation within the first twelve weeks of pregnancy.134 However, the service is 

only accessible within ten camp facilities and remains inadequate to meet the needs of women who 

present with pregnancies as a result of rape.135 Non-derogable minimum core obligations related to SRH 

require states to take steps to prevent unsafe abortion and to provide post-abortion care and counseling; 

they also require states to “repeal or eliminate laws, policies and practices that criminalize, obstruct or 

undermine access by individuals or a particular group to sexual and reproductive health facilities, 

services, goods and information.”136 

The Inter-Agency Working Group on Reproductive Health in Crises (IAWG) reports that despite 

immense need, post-rape care, including emergency contraception, safe abortion, and counselling 

services, remain inadequate, non-comprehensive, and of inconsistent quality in the Cox’s Bazar refugee 

camps, and that many settlement areas still lack basic clinical management for survivors of sexual 

violence required by the Minimum Initial Service Package (MISP).137 Per the MISP, clinical services 

for survivors of sexual violence include a list of emergency contraceptives, post-exposure prophylaxis 

(PEP), pregnancy testing, as well as referral mechanisms.138 However, referrals for care that is 

unavailable or cannot be provided in the camps remains a significant challenge, especially given the 

restrictions placed on the movements of the Rohingya.139 

In the Center’s letter to the CEDAW Committee on the situation of Rohingya women and girls from 

northern Rakhine state of Myanmar, guaranteeing varying forms of accountability for this population 

was essential. We called on the CEDAW Committee to recommend to the Government of Myanmar to 

immediately investigate, prosecute, and punish perpetrators of violence against the Rohingya 

population, including sexual violence against women and girls, and ensure the participation of Rohingya 

women and girls in any accountability process.140 Furthermore, for the Rohingya women and girls 

displaced into refugee camps in Bangladesh, we requested that the Committee recommend that the 

Government of Bangladesh, relevant UN agencies, and humanitarian organizations work together to 

ensure that Rohingya women and girls have access to quality SRH services, and that their perspectives 

are taken into account in the process of developing and implementing programs, including SRH 

services.  

III. Recommendations 

 

The Center respectfully requests that the upcoming OHCHR report on PMMM will highlight the 

following recommendations:  

 

• Highlight the negative impact of restrictive legislative frameworks on women and girls’ 

SRHR and on maternal morbidity rates. 

 

• Call on States to liberalize their legislative frameworks in accordance with international 

human rights law and standards. 

 

• Call on States and other relevant actors to give renewed emphasis to maternal mortality 

and morbidity initiatives in their development partnerships and international assistance 

and cooperation arrangements, including by strengthening technical cooperation to 

address maternal mortality and morbidity, including through the transfer of expertise, 
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technology and scientific data and exchanging good practices with developing 

countries, while honouring existing commitments, and to integrate a human rights-

based perspective into such initiatives, addressing the impact that discrimination 

against women and girls has on maternal mortality and morbidity. 

 

• Call on States to strengthen their statistical capacity and to promote reliable transparent, 

collaborative and disaggregated data collection on the availability, accessibility, 

acceptability and quality of sexual and reproductive health-care services for all women 

and girls.  

 

• Call for a broad and robust understanding of rights-based accountability to ensure that 

the full range of involved actors are held responsible and answerable for their actions 

and decisions, and that rights holders have access to reparations, remedies, and 

guarantees of non-recurrence that are enforceable if their rights are violated. This 

requires accountability mechanisms that are participative, transparent, and confer 

prompt, meaningful, and effective remedies to victims and survivors of violations.141 

 

• Call for a circle of accountability to be created around women and girls in humanitarian 

settings, enabling their lived experiences and their full, equal, effective and meaningful 

participation in all areas that affect them, including the provision of SRH information 

and services, to inform and improve legislative frameworks and global standards and 

policies. This circle of accountability, as conceptualized by OHCHR, would include 

unpacking legal, financial and social systems of accountability, as well as using data, 

monitoring and evaluation as accountability tools, all the while centralizing human 

rights standards in devising these systems.  

 

• Hold states accountable for all respective legal obligations to respect, protect, and fulfill 

women and girls’ rights throughout humanitarian response, including states hosting 

refugees and displaced populations and donor states under international human rights 

law, international humanitarian law, international refugee law, and international 

criminal law.  

We are grateful for this opportunity to input in this report. Should the Office need any additional 

information, please do not hesitate to reach out to Christina Zampas, Associate Director for Global 

Advocacy, at czampas@reprorights.org and Paola Salwan Daher, Senior Global Advocacy Advisor, at 

pdaher@reprorights.org.  

 

 

 

 

 

 

1 This submission understands ‘maternal morbidity’ as ‘any health condition attributed to and/or aggravated by pregnancy and 

childbirth that has a negative impact on the woman’s wellbeing’, as per WHO’s Working Group on Maternal Morbidity 

(WGMM)’s definition, available here.   

 

mailto:czampas@reprorights.org
mailto:pdaher@reprorights.org
https://www.who.int/bulletin/volumes/91/10/13-117564/en/
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