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I. Prevalence of child, early and forced marriage
In Somalia, 45.3% of women aged 20-24 were married before the age of 18. One in ten Somali marriages occur before the girl is 15 years old, approximately half occurring before the girl reaches the age of 18 (UNICEF).

South Sudan has one of the highest rates of child, early and forced marriage (CEFM), with prevalence varying significantly depending on a number of factors, including ethnic group, cultural traditions, urban vs. rural, residence in Protection for Civilian (POC) sites vs. within host or general communities. National statistics are difficult to calculate, although UNFPA estimates that 52% of girls are married before the age of 18 years. Data collected for the 2017 report What Works to Prevent Violence Against Women and Girls in Rumbek Town, Juba non-POC and Juba POC found prevalence rates as high as 85%, 71% and 86% respectively. Figures from Rumbek are likely to be similar to most rural cattle-keeping groups. WV South Sudan data finds prevalence of CEFM in Juba non-POC to be 73%. In Melut and Fashoda, Greater Upper Nile, WV South Sudan found that early marriage and physical abuse constituted the two most common forms of violence against children, while intimate partner violence and CEFM represented the two most common forms of Gender-Based Violence (GBV). In Melut, an average of one suicide attempt and one death due to complications from early pregnancy result per month per 18000 individuals. All cases in Melut and Fashoda were perpetrated by men against girls.


II. Strengthening data gathering, contextual analysis and analysis of social factors
Measures to strengthen data gathering include: effort to ensure baseline surveys are conducted and use statistically significant sample sizes and that their findings inform interventions for that particular locality. Analysis is strengthened when data collection is facilitated by an agency with a long-term deep field presence that employs predominantly local national staff familiar with historical trends and contexts. WV South Sudan has worked in most field locations for over 10 years.


III. Challenges and gaps
In South Sudan, many challenges remain, chief among them the entrenched cultural practice of CEFM and limited exposure of communities beyond rural home settings, resulting in many parents and family members having no concept of child marriage as harmful. Even in cases where parents may recognize harm, social pressure to follow tradition can be strong.

The practice of dowry is intrinsically linked to CEFM, wherein a future husband pays a dowry of cattle, small animals or cash to the girl’s family, varying across ethnic groups. An average dowry can be equivalent to 20,000 USD, of which the man must typically pay a down-payment of up to 60%. In a time of economic collapse linked to conflict, sanctions and state fragility, push factors including food insecurity and destroyed livelihoods can lead desperate parents with no income to see CEFM as a critical source of income for the family. This is only compounded when parents cannot afford to pay school fees; they may even see marriage as an early way out of poverty for their girls, particularly where an older, wealthy man seeks a young bride.

There is also a culture of impunity surrounding CEFM, wherein laws to protect women and girls against the practice are not enforced, and traditional courts often rule in favour of CEFM, including as a way to ‘settle’ sexual assault cases. Child marriage is practiced by members of government; the flagrancy of the practice is illustrated by the fact that one of the priority actions for the New Strategic National Action Plan to end child marriage (SNAP) is to remove from power sitting members of Parliament and other government representatives with female wives under the age of 18.

While the statutory legal framework is strong, a pluralistic legal system allows for the legitimate application of customary law in areas which govern family, marital and domestic issues. Customary law is generally informed by strong patriarchal dynamics that exclude women and deny their independent agency in the process. Police are not well-versed in statutory law as it relates to CEFM, while dowry and political connections can influence an outcome, allowing for no legal challenge.

In addition, programming to address the root causes and exacerbating factors of CEFM are almost exclusively provided by NGOs and funded by UN agencies and bilateral donors; there is no significant national budget allocation to the Ministry of Gender, Child and Social Welfare. The majority of government social workers do not receive a salary and there is no formal certification or accreditation system for social workers.

Patriarchal social structures and norms form societies that actively deny women their rights and agency. “Women’s work” is often unpaid and unseen, while GBV overwhelmingly affects women (92%). 

Finally, there is an underlying challenge within the humanitarian framework itself. Prevention of harmful traditional practices sits uncomfortably within the humanitarian-development nexus. The South Sudan context of conflict has led to the majority of interventions to be resourced through humanitarian financing, which predicates a ‘life-saving’ focus. Here, ‘prevention’ is explicitly excluded by some donor definitions of ‘life-saving’ or implicitly excluded as a deprioritized intervention in a context with insufficient humanitarian resources: GBV prevention and response work is, in general, the least-funded are of humanitarian intervention; only eight out of the over 100 members of the Office for the Coordination of Humanitarian Affairs (OCHA) GBV Sub-Cluster provide GBV response services. Prevention work requires interventions that tackle social norms that typically predate humanitarian crises and CEFM does not have an exclusive causality linked to forced displacement or the experience of conflict. Addressing it requires multi-year investment in attitude and behaviour change typically left out of humanitarian response architecture, or otherwise deprioritized.


IV.A Lessons learned
· While religious leaders represent a critical source of moral authority and can be powerful agents of change, for men aged 18-35 (the majority group of perpetrators of sexual violence) sources of moral authority were male youth leaders, particularly those who starred in the local football club. They seldom attend religious services, and if they do it is mainly out of obligation. Religious leaders revealed that congregation and outreach work mainly involved older adults or families with small children, rather than youth. In a population with a significant cohort of ‘children and youth’, prevention of CEFM requires engagement of less traditional actors to effect normative change.
· Pooled funding mechanisms (e.g. South Sudan Humanitarian Fund) often have inflexible proposal development timeframes and guidelines, forcing the adoption of traditional ideas of influencers
· When targeting community members to train as ‘influencers’ for social norm change, assess sources of most relevant influence or moral authority for potential future perpetrators of CEFM and GBV. Ensure that pooled funding mechanism proposal development processes have enough space and flexibility to facilitate a broader idea of ‘influencer’.
· Link protection efforts directly with emergency education efforts: support families to send their girls to school, remove school fees, incentivize girls’ education through in-kind and cash, ensure gender-sensitive sanitation facilities, improve access to menstrual hygiene items, and prioritize recruitment of female teachers and headmasters.
· Introduce a national marriage certificate that provides proof of age over 18 years and documents the consent of both marrying parties in order to create a bureaucratic barrier to CEFM.

IV.B Promising practices
Best practices include: following WHO Ethical and Safety Guidelines for Researching GBV; ensuring access to GBV prevention and response services; training police officers, chiefs and traditional authorities, including local adjudicators, on the statutory legal frameworks as it applies to children, family and marriage law; supporting women’s organizations and finding opportunities to engage men as advocates of women’s rights; involving and encouraging perspectives of women and girls throughout the humanitarian cycle ; building basic literacy, numeracy and business skills for women and girls to build self-reliance and independence; building capacity for and local ownership of grassroots advocacy, monitoring and reporting of child protection issues, and rights in communities and congregations.


V. Impact of exacerbating factors
Somalia and South Sudan are some of the most fragile states in the world and some of the hardest places for women and children to live. Protracted civil conflicts and cyclical climate-induced shocks (e.g. severe drought) have resulted in fragile federal structures, weak economies, currency inflation and poor infrastructure and have deteriorated livelihoods and left populations displaced and vulnerable. Loss of family land, homes, property, and coping mechanisms also result in increased insecurity, combining to create compelling ‘push’ factors for CEFM.  The breakdown of rule of law and order can allow or encourage child marriage, while low birth registration inhibits child protection.

Instability and fragility make data collection difficult. National averages or trends are typically reflective of data from locations accessible to the majority of humanitarian actors (e.g. POCs) or those which can be feasibly surveyed (e.g. towns and village centres).

However, displacement and rural to urban movement (including to Uganda and Kenya), stemming from the conflict have also resulted in greater exposure of communities to different social norms. For example, over a 3-year period, WV South Sudan data from Warrap shows an increase from 50% to 88% of men and 59% to 72% of women who believe women should have an equal role in decision-making within the family and community. This, combined with general exhaustion from decades of violence, may have primed communities for change.


VI. Addressing the root causes and exacerbating factors
Identified root causes of CEFM include cultural traditions, social norms and perceived religious obligations. CEFM is rooted in social norms of deeply entrenched gender inequality, power imbalance, and disrespect for women’s and girls’ human rights. Parents may also genuinely feel that their daughters will be safer or better off with a regular male guardian.

In both Somalia and South Sudan, WV engages with communities to promote awareness and effect social norm change related to CEFM and GBV (see Section VIII for further details).

In South Sudan, ratification of the Convention on the Rights of the Child, African Charter on the Rights and Welfare of the Child and Convention on the Elimination of Discrimination Against Women have strengthened the statutory legal framework. These treaties have been domesticated through the adoption of various legal frameworks, including the Transitional Constitution’s Bill of Rights (2011), which defines a child as anyone under 18 years of age, Child Act (2008), and Penal Code (2008). In Somalia, Article 28(5) of the Constitution prohibits marriage if either party has not reached the age of majority.


VII. Enhancing women’s and girls’ agency
In Somalia, WV employs Community-Change and Learning through Play project models and hosted the first Partners’ Learning Event on Advancing Localization: the collective process by humanitarian stakeholders to return local actors to the centre of the humanitarian system through equitable partnerships, increased and direct funding, and centrality in coordination. In this environment, the voices of women and girls are more readily recognized and heard, particularly given that local actors are their first and sometimes only point of contact. 

From September 2015 to August 2017, WV formed five new children, adolescent and youth (CAY) groups. Of these, 136 male and female adolescents trained as peers to support young people in their communities. 4,615 children are meaningfully participating in actions to support ending violence against children in their communities, and 9 CAY groups are trained to engage in monitoring protection services.

In South Sudan, WV uses affirmative recruitment practices to ensure gender-balanced staffing and encourages women to bring small children to work, particularly when breastfeeding. WV senior field staff will engage extensively with female staff members and their families if necessary to reduce suspicion and encourage familial support. 


VIII. Engaging communities to raise awareness and counter harmful stereotypes
In Somalia and South Sudan alike, WV employed Channels of Hope project models for gender & protection, community change, and child protection and advocacy. Channels of Hope programs use a participatory approach to study relevant religious texts and discover interpretations that provide a faith-based foundation to respect women and girls. Faith leaders who participate in the program are then empowered and coached to lead local advocacy within their community.

In Somalia, from September 2015 to August 2017, 91 faith leaders were trained to hold sessions on protection & gender issues, while 59 functional child protection and advocacy groups were established. WV trained 25 Somali staff from various organizations on advocacy and conducted six community dialogue sessions on GBV, while over 21000 community members – including children’s clubs – participated in discussions of CP issues in their communities. In addition, WV organized an event to commemorate the Day of the African Child, wherein ministers, faith leaders, NGO representatives and children themselves highlighted child protection issues, including child marriage. WV also raised awareness through local TV and news ‘discussion shows’. 

In South Sudan, WV established and coached community based child protection committees, comprising male and female adult community leaders, representatives from the Parent-Teacher Association, female and male child and youth representatives, and elders or religious leaders. These committees were supported to raise awareness, question traditions, encourage alternatives and lead change within their own communities. Family experienced home visits by WV Protection Monitors and/or Social Workers, who are trained to discuss family strategies to avoid CEFM, grow families’ understanding of the benefits of later marriage, and provide support to girls who experience CEFM. WV also works with youth leaders and groups already existing within the community, including women’s organizations, and seeks to work with men and boys to help them reflect on the status quo and see the benefit of a community that values and supports women and girls to fulfill their potential.


IX. Providing appropriate protection and accountability mechanisms for women and girls at-risk and victims
In Somalia, WV and Legal Action Worldwide partnered with the Ministry of Women and Human Rights Development (South West State) to provide technical and financial support for the development of the Child Protection Policy. Within the legal framework, the recent Sexual Offences Bill outlines the legal age of marriage as 18, outlaws CEFM, and outlines the groups that can be prosecuted. WV supported local advocacy partners and NGOs in order to conduct workshops for involved parties to better understand the bill, which has passed through the Cabinet and awaits a Parliamentary vote.

One referral system for protection cases identified in the community has been strengthened by WV in Baidoa. In partnership with INTERSOS, WV built the capacity of 20 (11 male, 9 female) health service providers, case workers, community health workers and other staff so that they could adhere to the Clinical Management of Rape (CMR) protocols. WV provided case management for 55 GBV survivors (47 women, 8 girls) and 49 unaccompanied street and vulnerable children (19 girls, 30 boys). WV trained and monitored 35 foster families and ensured they provided appropriate care and protection to vulnerable children separated from their primary caregivers.

In South Sudan, the legal framework repeatedly outlaws child marriage – in the Transitional Constitution (2011), Child Act (2008) and Penal Code (2008). However, there remain gaps in practice. 
WV provides comprehensive GBV response services, and in two locations legal advice for survivors.


X. Coordination
In Somalia there are national and regional Child Protection Networks. Other coordination mechanisms include a South Central Child Protection working group, the Puntland Non-State Actors Association (PUNSAA), Puntland Women Network, Puntland Youth Umbrella, and the OCHA Humanitarian Coordination Team.

In South Sudan, current prevention and elimination activities take place within CP and GBV sub-clusters of the OCHA humanitarian coordination system. Efforts to raise awareness are coordinated through inter-agency advocacy initiatives across South Sudan (e.g. 16 Days of Activism). Roles and responsibilities of government, civil services, tradition and customary leaders, faith actors, international actors, national NGOs, and communities to end child marriage are very clearly defined in Strategic National Action Plan (SNAP) 2018, but insufficient funding allocation may prevent implementation and full coordination.


Additional resources
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THE SEXUAL OFFENCES BILL (2015)
Federal Republic of Somalia

Arrangement of Articles

PART (1) - PRELIMINARY
1. Interpretation
2. Meaning of Consent

3. Non-discrimination

PART (2) — SEXUAL OFFENCES AGAINST THE PERSON
Rape
Gang rape

4
5
6. Sexual assault by Penetration
7. Sexual assault

8. Causing a person to engage in a sexual activity
9. Sexual slavery

10. Sex tourism

11. Sex trafficking

12. Forced and servile marriage

13. Sexual harassment

Preparatory offences

14. Administering a substance with intent
15. Abduction

16. Unlawful detention

Other offences
17. Unlawful recording, sharing or distributing

PART (3) - SEXUAL OFFENCES AGAINST CHILDREN
18. Child rape

19. Child gang rape

20. Child assault by penetration

21. Child sexual assault

22. Causing or inciting child to engage in a sexual activity
23. Child marriage

24. Child sexual exploitation

25. Child sexual slavery

26. Child sex tourism

27. Child sex trafficking





28. Child sexual harassment

29. Meeting or grooming a child for sexual purposes
30. Production of child pornography

31. Sale or distribution of child pornography

32. Purchasing or possessing child pornography

PART (4) - ABUSE OF TRUST OR AUTHORITY
33. Abuse of trust or authority

PART (5) - INVESTIGATIONS
34. Filing a complaint
Duties of Police Officers
35. Handling a complaint
Duties of Attorney General’s Office
36. Prosecuting a sexual offence
37. Obstruction of justice
Protection Orders
38. Protection orders
Court’s Jurisdiction
39. Civilian court
40. Countrywide jurisdiction
41. Extra-territorial jurisdiction
Rights of the Injured Party or Witness
42. Right to free medical care
43. Right to privacy
44. Rights of children
45. General rights to assistance
46. Rights of persons with a disability
47. Rights of survivors of sex trafficking
48. Right to initiate civil action
Rights of the Accused
49. Rights of the accused
Evidentiary Rules
50. Admissible evidence
51. Inadmissible evidence

PART (6) - SENTENCING

52. Aggravating factors

53. Injured party’s personal statement

54. Joint offenders Liability
Compensation

55. Compensation order
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56. Order to confiscate or seize assets

PART (7) — SEXUAL OFFENDER’S REGISTRY
57. Sexual offender’s registry

PART (8) - IMPLEMENTATION OF SEXUAL OFFENCES BILL
58. National framework
59. Inter-ministerial committee

PART (9) - FINAL AND MISCELLANEOUS
60. Power to issue regulations
61. Repeal
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SEXUAL OFFENCES BILL (2015)

This is a draft law to prevent sexual offences and gender based violence; protect vulnerable

persons, including, children, and persons with a disability from sexual offences; punish sexual

offenders and end impunity in Somalia for sexual and gender based violence; amend existing

Somali laws on sexual offences in compliance with human rights laws, and for connected pur-

poses.

Be it therefore enacted by the Parliament of the Federal Republic of Somalia, as follows:

Short title
This draft law may be cited as the Sexual Offences Bill (2015).

PART (1) - PRELIMINARY

1.

Interpretation In this law, unless the context indicates otherwise —

“Abuse of a position of vulnerability” shall refer to any situation in which a person in-
volved believes he or she has no real and acceptable alternative but to submit to engage in
sex acts or agree to be sexually exploited; and includes but is not limited to taking advantage
of the vulnerabilities resulting from the person having entered the Federal Republic of So-
mali illegally or without proper documentation, pregnancy or any physical or mental disease
or disability of the person, including addiction to the use of any substance or reduced capac-

ity to form judgements by virtue of being a child.
“Accused” shall mean a person accused of an offence under the provisions of this Law.

“Age of consent” shall mean the age a person can legally consent to a sexual act, which is
eighteen years or older.

“Bodily harm” shall mean hurt or injury likely to interfere with the physical, psychological
or mental health of a person.

“Child” shall mean any person, whether male or female, below the age of eighteen years.
“Child pornography” shall mean any representation, written publication, or visual depic-

tion; including: any photograph, film, video, picture, or computer or computer-generated
image or picture, whether made or produced by electronic, mechanical, or any other means,
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of a child engaged in real or simulated explicit sexual activities or any representation of a
child primarily for sexual purposes.

“Coercion” shall mean the use of force or threat thereof, and some forms of non-violent or
psychological use of force or threat thereof, including but not limited to: threats of harm or
physical restraint of any person; any scheme, plan, or pattern intended to cause a person to
believe that failure to perform an act would result in serious harm to or physical restraint
against any person; abuse or any threat linked to the legal status of a person; or psychologi-
cal pressure.

“Commercial sex act” shall mean any sexual act on account of which anything of value is
given to or received by any person.

“Complaint” shall mean an oral or written statement made by a complainant to the relevant

authorities that an offence under this Law was committed or attempted against any person.

“Complainant” shall mean a person who alleges that an offence under this Law was com-
mitted or attempted against them; or a representative duly authorised in writing by a person
who alleges that an offence under this Law was committed or attempted against them, or
any other person who is authorised by Law to file a complaint on behalf of a person who

alleges that an offence under this Law was committed or attempted against them.

“Disability” shall mean a physical, sensory, psychological or mental impairment, which has
a substantial or long term adverse effect on a person’s abilities.

“Gang rape” shall mean a group of two or more persons acting in union or jointly in the

commission or attempted commission of an offence.

“Genital organ” shall mean the sex organ of a person.

“Grievous bodily harm” shall mean injury inflicted upon a person that is likely to endan-
ger the life or cause serious damage or harm to the physical, psychological or mental health
of a person.

“Grooming” shall mean to prepare, train, or entice a child for a sexual purpose or activity.

“HIV” shall mean the human immunodeficiency virus.

“Injured party” shall mean “injured party” as defined by Article 14 of the Somali Criminal
Procedure Code (1963).
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“Intent” shall mean a person has intent where: (a) in relation to the conduct, that person
means to engage in the conduct (b) in relation to a consequence, that person means to cause
consequence or is aware that it will occur in the ordinary course of events.

“Intoxicated” shall mean the condition of a person whereby their mental or physical capaci-
ties are affected by drinking alcohol, taking a drug or any other substance.

“Marriageable age” shall mean the age of 18 years old or above, which is the age a person
can legally marry under the Laws of the Federal Republic of Somalia.

“Ministry” shall mean the Ministry of Women and Human Rights Development, Federal
Republic of Somalia or any other lawfully designated Ministry responsible for the imple-
mentation of this Law.

“Police” shall mean “police” as defined by Article 23(1) of the Somali Criminal Procedure
Code (1963).

“Police officer” shall mean “police officer” as defined by Article 23(2) (b) of the Somali
Criminal Procedure Code (1963).

“Police station” shall mean “police station” as defined by Article 23(2) (a) of the Somali
Criminal Procedure Code (1963).

“Regulations” shall mean the Regulations prescribed by the designated Ministry under the
provisions of this Law.

“Sexual act” shall mean any act which is committed for a sexual reason, or any act involv-
ing contact with the genital organ, genital area, breast, anus, mouth or any part of a person’s
body, however slight, that a reasonable person would deem sexual in nature.

“Stalking” shall mean repeatedly following or watching a person, or engaging in threaten-
ing conduct directed at a person, which causes the person to fear for their safety.

“Threat” shall mean an oral or written statement made by a person declaring their intention
or purpose to unlawfully inflict pain, injury, damage or take any other hostile action towards
any person.

“Torture” shall mean any act of unlawfully inflicting severe mental, emotional, or physical
pain or suffering on a person as a means of intimidation, control, coercion, or punishment
for any reason or based on discrimination of any kind; or for the purpose of obtaining in-
formation; or a confession during an interrogation or investigation. Torture also means the
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use of methods to obliterate the victim’s personality or to diminish their physical or mental
capacities, even if this does not cause the victim mental pain or anguish.

“Tourist” shall mean a person who is a short term visitor (and who is not a Somali citizen
or national) to the Federal Republic of Somalia, and their duration of stay does not exceed
twelve consecutive months. The purpose of the person’s travel may be for pleasure, business
or any other reason.

“Unlawful detention” shall mean unlawfully detaining or imprisoning a person.

“Violence” shall mean acts or behaviour inflicting physical or psychological harm or threats
of such acts, coercion and other deprivations of liberty.

“Vulnerable person” shall mean any person who is susceptible to a sexual offence being
committed against them because of their age, gender, ethnicity, clan, religion, political opin-
ion, social, economic or any other status; including, a child, an elderly person, a person with
a disability, an internally displaced person, a stateless person, or a refugee.

“Weapon” shall mean an object designed or used for inflicting harm, injury, damage or
death.

Meaning of Consent

(1)  For the purposes of applying the provisions of this Law, a person consents to a
sexual act if they agree by choice, and have the freedom and capacity to make that
choice.

(2) A person lacks the capacity to give their consent to a sexual act in the following

circumstances:

(a) the person is below the age of consent;

(b) the person is incapable of understanding the essential nature of the sexual act or
of communicating their unwillingness to participate in the act due to a disability;

(c) the person is voluntarily or involuntarily intoxicated;

(d) the person is unconscious;

(e) the person submits to the sexual act because of the use of torture, violence, coer-
cion, or force on themselves or someone else;

(f) the person submits to the sexual act because he or she is in a coercive environ-

ment or under coercive circumstances; this includes being in an area where there:

1) is a military presence,

11) are armed combatants or militia present or in control,
1i1) is a terrorist group present or in control,

1v) there is ongoing armed conflict, or
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V) there is ongoing widespread or systematic attack on a civilian popula-
tion;

(g) the person submits to the sexual act because of threats or intimidation against
themselves or someone else;

(h) the person submits to the sexual act because of fear of harm to themselves or to
someone else;

(1) the person submits to the sexual act because he or she is outnumbered by a
group of persons;

(j) the person submits to the sexual act whilst he or she is lawfully or unlawfully in
detention;

(k) the accused causes the person to engage in the sexual act by abusing a position of
trust, power or authority;

(1) the accused obtains the person’s consent by fraud or false representation about
the nature of the sexual act or the identity of the accused; and

(m)the person, having consented to engage in the sexual act, expresses, by words or
conduct, a lack of agreement to continue to engage in the sexual act.

3) In determining whether a person consented to a sexual act that forms the subject
matter of the charge, the following applies:
(a) The court shall not determine or conclude that a person consented to a sexual
act just because —
1)  the person did not physically resist;
i1) the person did not sustain an injury;
iii) on that or an earlier occasion the person freely agreed to engage in an-
other sexual act with that person or some other person; or
iv) the accused and the other person are in a previous or current relation-
ship as defined under Article 39(k) in the Somalia’s Legislative Decree
No. 5 of 16 December (1962).

(b) The court in determining whether the accused reasonably believed that a per-
son consented to the conduct in issue, shall have regard to all the circum-
stances, including any steps the accused took to ascertain whether the person

consented to the conduct in issue.

4) If an accused asserts as a defence to an allegation of an offence committed under this
Law, that he or she reasonably believed that the injured party consented to the con-
duct in issue; the accused shall bear the burden of proof, and the standard of proof

shall be on the balance of probabilities.

Non-discrimination





(1)
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The provisions set forth in this Law, in particular the measures aimed to protect and
promote the rights of the injured party or a witness, including a child or person with
a disability, shall be interpreted and applied in a way that is not discriminatory on
any ground, such as, clan, race, colour, religion, belief, age, family status, culture,
language, ethnicity, national or social origin, citizenship, gender, political or other
opinion, disability, property, birth, immigration status, the fact that the injured party
has been trafficked, smuggled, or has participated in the sex industry, or other status.

A child survivor of a sexual offence shall be treated fairly and equally, regardless of
their, or their parents’ or the legal guardian’s clan, race, colour, religion, belief, age,
family status, culture, language, ethnicity, national or social origin, citizenship, gen-
der, political or other opinion, disability, property, birth, immigration status, the fact
that the parent or legal guardian had been trafficked, smuggled, or has participated in
the sex industry, or other status.

PART (2) — SEXUAL OFFENCES AGAINST THE PERSON

4. Rape
(1)
(a)
(b)

(2)

€)

A person commits an offence of rape if —

he or she intentionally penetrates to any extent whatsoever, however slight anybody
orifice of another person with their genital organ; and

the other person does not consent to the penetration.

A person guilty of an offence of rape is liable, on conviction, to a minimum term of
imprisonment not less than ten years and not exceeding twenty five years.

A person who attempts to commit an offence of rape is liable, on conviction to term
of imprisonment not less than seven years and not exceeding ten years.

5. Gang rape

(1) A person commits an offence of gang rape if he or she —

(a) commits the offence of rape against another person; and

(b) is part of a gang whilst committing the offence of rape against another person.

(2) A person guilty of the offence of gang rape is liable, on conviction, to term of im-
prisonment not less than fifteen years and up to a term of imprisonment for life.

(3) A person who attempts to commit an offence of gang rape is liable, on conviction, to
term of imprisonment not less than ten years and not exceeding fifteen years.

6. Sexual assault by penetration

10





(1)
(a)

(b)

2)

3)
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A person commits an offence of sexual assault by penetration if —

he or she intentionally penetrates to any extent whatsoever, however slight, any body
orifice of a person with an object, a part of their body, or anything else;

and

the other person’s does not consent to the penetration.

A person guilty of an offence of sexual assault by penetration is liable, on
conviction, to a minimum term of imprisonment not less than seven years and not
exceeding fifteen years.

A person who attempts to commit sexual assault by penetration is liable, on
conviction to term of imprisonment not less than one year and not exceeding five

years.

Sexual assault

(1)
(a)
(b)

2)

€)

A person commits an offence of sexual assault if —
he or she intentionally commits a sexual act against another person; and
the sexual act is committed without the other person’s consent.

A person guilty of an offence under this article is liable on conviction, to a term of

imprisonment not less than two years and not exceeding seven years.

A person who attempts to commit an offence under this article is liable, on
conviction, to a term of imprisonment not less than one year and not exceeding five

years.

Causing a person to engage in a sexual activity

(1

2

3)

A person commits an offence of causing a person to engage in a sexual activity if he
or she intentionally causes a person to engage in a sexual activity without the other
person’s consent.

A person guilty of an offence under this article is liable on conviction, to a term of

imprisonment not less than two years and not exceeding seven years.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than one year and not exceeding five years.

Sexual slavery

(1

A persons commits the offence of sexual slavery if he or she intentionally coerces or
compels another person to engage in a commercial sex act by using —
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(a) threats, force, or violence;

(b)  withholding the person’s identification or travel documentation;

(¢)  taking monies or earnings from the person;

(d) demanding the payment of an illegal debt bondage;

(e)  enforcing involuntary servitude; or

(f)  any other physical or psychological means.

(2) A person guilty of an offence under this article is liable, on conviction, to a term of
imprisonment not less than seven years and not exceeding twelve years.

(3) A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than five years and not exceeding seven
years.

10. Sex tourism
(1) A person commits an offence of sex tourism if he or she —
(a) intentionally facilitates, arranges, invites a tourist to travel anywhere in the Federal
Republic of Somalia to engage in a commercial sex act with another person; and/or

(b) demands or receives anything of value as payment for the tourist engaging in a

commercial sex act with a person.

2) A person commits an offence of sex tourism if he or she —

(a) intentionally travels anywhere in the Federal Republic of Somalia as a tourist to

engage in a commercial sex act with a person; and/or

(b) offers or pays anything of value to any person as payment for engaging in a com-

mercial sex act with a person.

3) A person guilty of an offence under this article is liable, on conviction, to a term

of imprisonment not less than five years and not exceeding seven years.

4) A person who attempts to commit an offence under this article is liable, on con-

viction, to a term of imprisonment not less than two years and not exceeding three

years.

11. Sex trafficking

(1
(a)

A person commits an offence of sex trafficking if he or she intentionally-
recruits, transports, transfers, harbours or receives another person;
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by means of the threat or use of force or other forms of coercion, of abduction, of
fraud, of deception, of the abuse of power or of a position of vulnerability, or of the
giving or receiving of payments or benefits to achieve the consent of a person having
control over another person; or

for the purpose of the sexual exploitation of that person.

A person guilty of an offence under this article is liable, on conviction, to a term of
imprisonment not less than seven years and not exceeding twelve years.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than five years and not exceeding seven

years.

In applying the provisions of this article, the consent of the victim is irrelevant in

determining whether an offence has been committed.

Forced marriage

(1)

2

3)

4)

A person commits the offence of forced marriage if he or she intentionally enters
into a marriage with another person without their consent.

A person commits the offence of forced marriage if he or she intentionally facilitates,
organises or arranges a marriage without the consent of one or all of the parties.

A person guilty of an offence under this article is liable, on conviction, to imprison-
ment for a term not less than five years and not exceeding seven years.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to imprisonment for a term not less than two years and not exceeding three

years.

Sexual harassment

(D
(a)

(b)
(©)

(d)

A person commits an offence of sexual harassment if he or she intentionally makes
unwanted sexual demands whether by words or actions against another person;
unwanted sexually coloured remarks to a person;

a threat by words or actions against another person, to withhold from them an em-
ployment offer, benefit or promotion or anything of value, or to punish them, if the
other person does not perform a sexual favour for them or any person;

unwanted sexual advances by making physical contact, stalking, pursuing, accosting,
loitering outside or near a building where another person resides, works, carries on
business, studies or happens to be;
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unwanted sexual advances by unwelcome communication towards another person,
including: repeatedly making telephone calls whether a conversation ensues, repeat-
edly sending, delivering or causing the delivery of letters, packages, facsimiles, elec-
tronic mail or other objects or messages to another person’s residence, school, work-
place, or anywhere in a private or public; or

unwanted sexually indecent or offensive gestures, either by words or action that
causes another person to fear for their safety, or feel alarmed, anxious or distressed.

A person guilty of an offence under this article is liable on conviction, to a term of

imprisonment not less than six months and not exceeding two years.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than three months’ probation and not exceed-
ing six months imprisonment.

Preparatory offences

14. Administering an intoxicating substance with intent

(1

(a)

(b)
(©)
(d)

2

3)

“4)

)

A person commits an offence of administering an intoxicating substance with intent
if—

he or she intentionally administers any substance to, or causes a substance to be tak-
en by a person;

without the other person’s consent;

he or she does not reasonably believe that the other person consented; and

he or she intoxicates or stupefies a person, so as to enable themselves or any other
person to engage in a sexual act with the intoxicated person.

A person guilty of an offence under this article is liable on conviction to imprison-
ment for a term not less than five years and not exceeding seven years.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than two years and not exceeding three

years.

A person guilty of an offence under this article against a child is liable, on convic-
tion, to a term of imprisonment not less than seven years and not exceeding ten
years.

A person who attempts to commit an offence under this article against a child is li-
able, on conviction, to a term of imprisonment not less than five years and not ex-

ceeding seven years.
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15. Abduction for sexual purpose

(1)
(a)
(b)
2

)

4)

)

A person commits an offence of abduction for a sexual purpose if —
he or she intentionally abducts, kidnaps, or takes hostage another person; and

with the intent to engage in a sexual act with the abductee.

A person guilty of an offence under this article is liable on conviction to a term of
imprisonment not less than five years and not exceeding seven years.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than three years and not exceeding five
years.

A person guilty of an offence under this article against a child is liable, on convic-
tion, to a term of imprisonment not less than seven years and not exceeding ten

years.

A person who attempts to commit an offence under this article against a child is li-
able, on conviction, to a term of imprisonment not less than five years and not ex-
ceeding seven years.

16. Unlawful detention for sexual purpose

(1)
(a)
(b)
2

3)

“4)

)

Other offences

A person commits an offence if —
he or she intentionally detains another person against their will; and
with the intent to engage in a sexual act against the detainee.

A person guilty of an offence under this article is liable on conviction to a term of

imprisonment not less than seven years and not exceeding ten years.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than three years and not exceeding five
years.

A person guilty of an offence under this article against a child is liable, on convic-
tion, to a term of imprisonment not less than ten years and not exceeding twelve

years.
A person who attempts to commit an offence under this article against a child is li-

able, on conviction, to a term of imprisonment not less than five years and not ex-

ceeding seven years.
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17.  Unlawful recording, sharing or distributing sexual photographs or recordings

(1

)

3)

“4)

)

It is unlawful for any person to take an audio recording, video, or photograph of any
sexual offence under this Law, unless these actions were taken for a Law enforce-
ment purpose.

It is unlawful for any person to share or distribute by any means, an audio recording,
video, image or photograph of a sexual offence, unless such actions were taken for a
Law enforcement purpose.

In applying this article, the court shall take into consideration whether the offence re-
victimised the injured party.

A person guilty of an offence under this article is liable, on conviction, to a term of

imprisonment not less than two years and exceeding five years.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than one year and not exceeding three years.

PART (3) - SEXUAL OFFENCES AGAINST CHILDREN

18. Child rape

(1
2
3)

“4)

)

A person commits an offence of child rape, if he or she intentionally penetrates to
any extent whatsoever, however slight, any body orifice of a child with their genital
organ.

A person guilty of an offence under this article is liable, on conviction to imprison-
ment for life, if the injured party is a child aged or below eleven years old.

A person guilty of an offence under this article is liable, on conviction to imprison-
ment for a term not less than fifteen years and not exceeding twenty five years, if the

injured party is a child between the age of twelve years and eighteen years old.

A person who attempts to commit an offence under this article is liable, on convic-
tion to imprisonment for a term not less than ten years and not exceeding fifteen
years.

A person accused of an offence under this article, may plead the defence of mistake
of fact, if there is evidence to prove that the accused took reasonable steps to ascer-
tain whether the child was above the age of consent, and the accused reasonably be-

16





19.

20.

21.

FINAL DRAFT
Ministry of Women and Human Rights Development
Mogadishu, Somalia

lieved the child was above the age of consent. However, there is no available defence
of “mistake of fact” if the child is under the age of fifteen, no matter what the ac-
cused reasonably believed. The accused person shall bear the burden of proof and

the standard of proof shall be beyond a reasonable doubt.

Child gang rape

(1

2

3)

A person commits an offence of child gang rape if he or she —
(a) commits the offence of rape against a child; and
(b) is part a gang whilst committing the offence of rape against the child.

A person guilty of an offence under this article is liable, on conviction to imprison-
ment for life.

A person who attempts to commit an offence under this article is liable, on convic-
tion to imprisonment for a term not less than ten years and not exceeding fifteen
years.

Child sexual assault by penetration

(1

2

)

A person commits an offence of sexual assault by penetration if he or she intention-
ally penetrates to any extent whatsoever, however slight, any body orifice of a child

with an object, a part of their body, or anything else.

A person guilty of an offence of child sexual assault by penetration is liable, on con-
viction, to a minimum term of imprisonment not less than ten years and not exceed-

ing twenty five years.

A person who attempts to commit an offence of child sexual assault by penetration is
liable, on conviction to term of imprisonment not less than three years and not ex-
ceeding five years.

Child sexual assault

(1)

2

A person commits an offence of child sexual assault if he or she intentionally com-
mits a sexual act against a child.

A person guilty of an offence under this article is liable on conviction, to a term of
imprisonment not less than five years and not exceeding ten years.
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3) A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than three years and not exceeding five

years.

Causing or inciting a child to engage in a sexual activity
(1) A person commits an offence of causing or inciting a child to engage in a sexual ac-
tivity if he or she intentionally causes or incites a child to engage in a sexual activity.

(2) A person guilty of an offence under this article is liable on conviction, to a term of
imprisonment not less than seven years and not exceeding fifteen years.

3) A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than five years and not exceeding seven

years.
Child marriage
(1) A person commits an offence of child marriage if he or she intentionally enters into

a marriage with a child.

2) A person commits the offence of child marriage if he or she —
(a) intentionally facilitates, organises or arranges a marriage; and
(b) a party to the marriage is a child.

3) A person guilty of an offence under this article is liable, on conviction, to a term of
imprisonment not less than ten years and not exceeding fifteen years.

(4) A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than five years and not exceeding seven
years.

Child sexual exploitation

(1) A person commits an offence of child sexual exploitation if he or she—

(a) intentionally offers or pays anything of value to any person in exchange for engaging
a child in a commercial sex act;

(b) intentionally finances, owns, manages, hires, lets a place or premises for the sexual
exploitation of a child; or

(c) intentionally benefits or profits monetarily, socially, politically or otherwise as a di-
rect result of the sexual exploitation of a child.
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A person guilty of an offence under this article is liable, on conviction, to a term of
imprisonment not less than fifteen years and up to life imprisonment.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than ten years and not exceeding fifteen

years.

Child sexual slavery

)

(a)
(b)
(©)
(d)
(e)
®

2

3)

A persons commits the offence of child sexual slavery if he or she intentionally co-
erces or compels a child to engage in a commercial sex act by using —

threats, force, or violence;

withholding the child’s identification or travel documentation;

taking monies or earnings from the child;

demanding the payment from the child for an illegal debt bondage;

enforcing involuntary servitude; or

any other physical or psychological means.

A person guilty of an offence under this article is liable, on conviction, to a term of
imprisonment not less than fifteen years and up to life imprisonment.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than ten years and not exceeding fifteen
years.

Child sex tourism

(1)
(a)

(b)

2

(a)

(b)

3)

A person commits an offence of child sex tourism if he or she —

intentionally facilitates, arranges, invites a tourist to travel anywhere in the Federal
Republic of Somalia to engage in a commercial sex act with a child; and/or

demands or receives anything of value as payment for the tourist engaging in a

commercial sex act with a child.

A person commits an offence of child sex tourism if he or she —

intentionally travels anywhere in the Federal Republic of Somalia as a tourist to en-
gage in commercial sex act with a child; and/or

offers or pays anything of value to any person as payment for engaging in a com-
mercial sex act with a child.

A person guilty of an offence under this article is liable, on conviction, to a term of
imprisonment not less than fifteen years and up to life imprisonment.
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(4) A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than ten years and not exceeding fifteen
years.

Child sex trafficking

(D) A person commits an offence of child sex trafficking if he or she intentionally re-
cruits, transports, transfers, harbours or receives a child, for the purpose of the sexual
exploitation of that child.

(2) A person guilty of an offence under this article is liable, on conviction, to a term of
imprisonment not less than fifteen years and up to life imprisonment.

3) A person who attempts to commit an offence under this article is liable, on convic-

tion, to a term of imprisonment not less than ten years and not exceeding fifteen

years.

Child sexual harassment

(1)

(a)
(b)

(©)
(d)
(e)
®

(2

(h)

2

3)

A person commits an offence of child sexual harassment if he or she intentionally
makes —

a sexual advance whether by words or actions towards a child;

a sexual advance whether by words or actions towards a child at school, on the inter-
net, or anywhere in a public or private place;

a sexual demand whether by words or actions from a child;

a sexually coloured remark to a child;

a threat by words or actions against a child to withhold anything of value or punish
the child, if the child does not perform sexual favours for them or any person;

a sexual advance by making physical contact, stalking, pursuing, accosting, loitering
outside or near a building where the child resides, studies or happens to be;

a sexual advance by unwelcome communication to a child, including: repeatedly
making telephone calls whether a conversation ensues, repeatedly sending, deliver-
ing or causing the delivery of letters, telegrams, packages, facsimiles, electronic mail
or other objects or messages to the child’s residence, school, or anywhere in a private
or public; or

any sexually indecent or offensive gesture, either by words or action that causes a
child to fear for their safety, or feel ashamed, alarmed, anxious or distressed.

A person guilty of an offence under this article is liable on conviction, to a term of

imprisonment not less than two years and not exceeding five years.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than one year and not exceeding two years.
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Meeting or grooming a child for sexual purposes

(1)

(a)

(b)
(c)

()

€)

(4)

A person commits an offence of meeting or grooming a child for sexual purposes if
he or she —

travels or arranges to meet a child in any part of the Federal Republic of Somalia;
and/or

grooms a child for a sexual purpose;

with the intent for any person to engage in a sexual act with the child.

A person commits an offence of grooming a child for sexual purposes if he or she
meets or grooms a child for a sexual act in any part of the Federal Republic of Soma-
lia, whether or not they intend to commit an offence within the Federal Republic of
Somalia.

A person guilty of an offence under this article is liable, on conviction, to a term of

imprisonment not less than five years and not exceeding seven years.

A person who attempts to commit an offence under this article is liable, on
conviction, to a term of imprisonment not less than three years and not exceeding five

years.

Production of child pornography

(1)
(a)
(b)
(©)
(d)

(e)

2

3)

A person commits an offence of the production of child pornography if he or she —
intentionally produces, prints or publishes child pornography;

intentionally invites, compels, incites, procures, arranges, organises, or causes a
child to be involved in the production of child pornography;

is a parent or a person having the care or custody of a child who intentionally
arranges or agrees for the child to be used in the production of child pornography;

is a director, photographer, camera operator, or any other type of worker who inten-
tionally is involved in the production of child pornography; or

intentionally benefits or profits monetarily, socially, politically or otherwise as a di-
rect result of child pornography.

A person guilty of an offence under this article is liable, on conviction, to a term of
imprisonment not less than fifteen years and up to life imprisonment.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than ten years and not exceeding fifteen

years.

Sale or distribution of child pornography

(1

A person commits an offence of sale or distribution of child pornography if he or she
intentionally—
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advertises, exhibits, sells, lets to hire, give or lends child pornography; or
exports, imports, circulates, conveys, transmits or distributes child pornography; or
benefits or profits monetarily, socially, politically or otherwise as a direct result of

child pornography.

A person guilty of an offence under this article is liable, on conviction, to a term of
imprisonment not less than seven years and not exceeding fifteen years.

A person who attempts to commit offence under this article is liable, on conviction,

to a term of imprisonment not less than five years and not exceeding seven years.

Purchasing or possessing child pornography

(1)
(a)
(b)

2

3)

A person commits an offence if he or she intentionally—
hires or purchases child pornography; or

accesses, views or possesses child pornography.

A person guilty of an offence under this article is liable, on conviction, to a term of
imprisonment not less than three years and not exceeding seven years.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than one year probation and not exceeding
three years.

PART (4) - ABUSE OF TRUST OR AUTHORITY

33.

Abuse of trust or authority

(1)
(a)
(b)

2

3)

4)

(a)
(b)
(©)

A person commits an offence abuse of trust if he or she —
intentionally engages in an unlawful sexual act with a person; and
is in a position of authority, power or trust.

A person guilty of an offence under this article is liable, on conviction, to a term of
imprisonment not less than five years and not exceeding seven years.

A person who attempts to commit an offence under this article is liable, on convic-
tion, to a term of imprisonment not less than three years and not exceeding five
years.

A person is in a position of authority, power or trust if they are one of the following
but not limited to a —
public officer or any type of government employee;
medical practitioner, nurse, or any other type of health-care worker;
humanitarian, counsellor, or any other type of social worker;
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principal, teacher or any other type of worker in an educational facility;
family member or relative; or
domestic worker or any type of worker that is entrusted with the responsibility to

care for a child or person with a disability.

PART (5) - INVESTIGATIONS

34. Filing a complaint

(1

2

3)

“4)

)

(6)

(7

®)

A complaint about a sexual offence may be filed by a complainant, in the manner
prescribed by the Regulations.

There is no statute of limitations for filing a complaint regarding a sexual offence
under the provisions of this Law.

Any delay in reporting a sexual offence or filing a complaint about a sexual offence
shall be done without prejudice to the rights of the complainant.

A complainant shall not be prosecuted or sued in civil proceedings for reporting a
sexual offence; unless the complainant knew or had reason to believe the complaint

was false.

An injured party at any time after a sexual offence has been committed may seek
medical treatment from any hospital or any type of medical facility with or without
obtaining an official referral from the police or any other relevant authority.

An injured party may produce a medical and psychological report to the police or
any relevant authority detailing the injuries occasioned by an alleged sexual offence,
but failure to provide such a report shall not prevent the relevant authorities from
commencing an investigation.

A teacher, medical professional, health worker, humanitarian worker, or social work-
er, shall make a report to the police, if he or she has reasonable cause to suspect that
a child or a person with disability has been a victim or a witness to a sexual offence,
and only if it is in the best interests of the injured party.

A parent or legal guardian shall have a duty to make a report to a police station, if he

or she has reasonable cause to suspect that a child or a person with disability under
their custody or care has been a victim or a witness to a sexual offence.
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A failure to report under this articles (7) and (8) may amount to an obstruction of jus-
tice under Article 41 of this Law. However, except in the case where a person has
reasonable grounds to believe that their life will be in danger if they reported a sexu-

al offence.

Duties of Police Officers

35. Handling a complaint

(1)

2)
(a)

(b)
(©
(d)
(©)
()
(2
(h)

@
)

(k)

)

(m)

)

For the purpose of implementing the provisions of this Law, any police station may
establish a specialised unit to investigate sexual offences. The specialised unit may
be staffed with desk officers, responding police officers and investigative officers.

Upon receiving a complaint, a responding police officer has a duty to—

Respond promptly to the call reporting a sexual offence and offer immediate as-
sistance and protection to the injured party.

Immediately separate the accused from the injured party, and take the accused to the
nearest police station for questioning.

Immediately provide the injured party with free transport to the nearest medical fa-
cility.

Identify and secure any weapons that may be on hand, so as to protect all persons
present.

Involve a social services provider if the injured party is a child, a person with a dis-
ability or a vulnerable person.

Keep the identity of the injured party and any witness confidential whether or not the
injured party or witness requests their privacy.

Secure the crime scene and ensure that any evidence is not contaminated.

Ascertain the initial facts in order to establish the offence committed.

Advise the concerned parties of their rights.

Conduct an initial interview of the concerned parties, any witness, including chil-
dren, in a language understood by them and in separate rooms from each other to
ensure there is an opportunity to speak freely.

Record initial statements in writing.

Document the initial investigation, evidence, and statements in an official report and
send it to an investigating officer; and

Avail a copy of the initial report to the complainant or their duly authorised represen-
tative.

It is an offence for a police officer or any public official to make public or disclose to
the media the identity of the injured party or any witness without the express written
consent of the injured party or witness. A person guilty of on offence under this arti-
cle, is liable on conviction to a term of imprisonment not exceeding two years.
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Upon an investigation commencing, the investigating officer has a duty to:

Conduct a thorough investigation of the crime scene.

Conduct an in-depth interview with the injured party and any witness in a language
understood by them.

Involve a social services provider if the injured party is a child, a person with a dis-
ability or a vulnerable person

Provide protection to the complainant and any witness.

Keep the identity of the injured party and any witness confidential whether or not the
injured party or the witness requests their privacy.

Take all reasonable steps for the purposes of the investigation and, in particular, en-
sure that all reasonable lines of enquiry are pursued.

Question the accused and record the accused’s statements.

Utilise all possible investigative tools and aids throughout the investigation.

Collect, retain, store and maintain all types of admissible evidence from the crime
scene or anywhere.

Complete the investigation in a timely manner.

Document the investigation, evidence, and statements in an official report.

Seek early investigative advice wherever possible from Attorney General’s office.
Send an official and sufficiently detailed report of the case to the Attorney General’s
office in a timely manner; and

Provide or disclose evidence or material as requested by the Attorney General’s of-
fice.

The collection and storage of evidence, including, forensic evidence, shall be pre
scribed by the Regulations.

Duties of Attorney General's Office

36. Prosecuting a sexual offence

(1

2

The decision to prosecute a sexual offence or any other offence under the provisions
of this Law shall be made by the Attorney General and not the complainant. For the
purposes of applying the provisions of this Law, Article 145 of the Somali Penal
Code shall not apply.

For the purpose of implementing the provisions of this Law, the prosecution authori-
ties may establish specialised prosecutorial units to prosecute sexual offence cases
that are staffed with specialised prosecutors.
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In a sexual offence case, the prosecution authorities at all relevant stages of the legal
process shall have a duty to inform the injured party in a language they understand
of:

their rights;

the details of the relevant legal proceedings;

the available services, support mechanisms and protective measures;

their rights to restitution and compensation;

the details of events in relation to their case, including specific places and times of
hearings; and release of the accused from pre-trial detention or from jail; and

the outcome of the prosecution’s case, including the sentence, penalties if any,
awarded. In the event, the case is discontinued explain to the injured party in writing
the reasons the case was discontinued.

Obstruction of justice

(1

2

3)

It is unlawful for any person to obstruct, undermine or interfere with the course or
administration of justice, in regards to the reporting, investigation, or prosecution of
an offence under the provisions of this Law.

A person found guilty of an offence under this article, is liable on conviction, to a

term of imprisonment not less than three years and not exceeding ten years.

A person, who attempts to commit an offence under this article, is liable on convic-

tion, to term of imprisonment not less than two years and not exceeding five years.

Protection Orders

38.

Protection orders

(1

(a)
(b)
(©)
(d)
(e)
Q)

2

At any stage of the investigations or the legal proceedings, the court may grant
emergency or any other type of protection order to the following persons—

the complainant;

the complainant’s family, close relations, and dependents;

a witness;

a medical practitioner, or any health care worker caring for the injured party;

legal representative or legal aid provider representing the injured party; and

a humanitarian worker, counsellor, or any type of social worker providing the injured

party with assistance.

A protection order may state specific conditions to prohibit the accused from posing
any threat, intimidation, or danger to the persons listed in paragraph (1) above. These
conditions may include, but are not limited to, an order—
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to hand in any weapon in the accused’s possession within twenty four hours;

prohibit the accused from making any direct or indirect contact with the complainant
or any concerned family members; and

prohibit the accused from being within a certain distance from the property or
residence of the complainant any concerned family members.

A protection order may granted by the court post-hearing, that is after the court pro-
ceedings have been concluded in a case, in order to protect the injured party or any
witness’s safety.

It is an offence for any person to breach a protection order granted by the Court un-
der this Law. A person found guilty of an offence under this article, is liable on con-
viction, to a term of imprisonment not less than two years and not exceeding five
years. A person, who attempts to commit an offence under this article, is liable on
conviction, to term of imprisonment not less than one year and not exceeding three
years.

Court’s Jurisdiction

39.

40.

41.

Civilian court

In a sexual offence case where the injured party is a civilian the case shall fall under the ju-

risdiction of the civilian court, regardless, of whether the accused person is a civilian or em-

ployed by any military.

Country-wide jurisdiction

(1)

2

The injured party have a right to travel or move between regions if he or she feels
unsafe remaining in the region where the alleged offence occurred. The court’s juris-
diction to prosecute a sexual offence follows the injured party’s location.

The state shall make funds available for the travel and accommodation, as required,
to move the injured party, any witness, or accused for the purposes of a court trial.

Extra-territorial jurisdiction

(1

2

A person who, while being a citizen of Somalia, or permanently residing in Federal
Republic of Somalia commits an act outside Somalia which would constitute a sexu-
al offence had it been committed in Somalia, is guilty of such an offence and is liable

to the same penalty prescribed for such offence under this Law.

A person may not be convicted of an offence contemplated in sub- article (1) if such
a person has been acquitted or convicted in the country where that offence was
committed.
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Rights of the Injured Party or Witness

42.

43.

44.

Right to free medical care

(1) An injured party has a right to free medical, psychiatric, or psychological treatment,
psychosocial care, optional confidential testing for sexually transmitted diseases in-
cluding HIV, at any stage before, during and after the legal proceedings.

) An injured party has a right to receive and take safe emergency contraception after
the occurrence of an unlawful sexual act. So far as it is possible, the Somali govern-
ment shall provide free and safe emergency contraception to an injured party.

3) An injured party has the right to request and receive a detailed medical and psycho-
logical report specifying their injuries, medical diagnosis and treatment.

Right to privacy

(1) An injured party or a witness in a sexual offence case shall have the right to confi-
dentiality and keep their identity private.

2) Information that would identify an injured party or a witness shall not be published
without the express written permission the injured party or witness.

3) The court and relevant authorities at any stage of the legal proceedings may adopt
measures aimed at protecting and preventing the disclosure of the injured party’s or a
witness’s identity, including the following—

(a) Order court proceedings to be conducted in private away from the presence of the
media and public;

(b) Permit use of image or voice altering devices or close circuit television during testi-
mony;

() Permit evidence of the injured party or witness to be heard through a video link, oth-
er communications technology, or behind a screen from the view of the accused;

(d) Expunge names and identifying information of the injured party or witness from
public records;

(e) Assign the injured party or witness of a pseudonym; and/or

) Seal the court records.

4) If the injured party or a witness is a child, the court and relevant authorities at any
stage of the legal proceedings, shall take all necessary measures to protect and pre-
vent the disclosure of the identity of the child injured party or a child witness, in-
cluding but not limited to the measures listed in this Article (3) from (a) to (f).

Rights of children
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In addition to any other protections provided for a child who is an injured party or a

witness in this Law:

a child shall be given special care and attention;

when the age of a child is uncertain and there are reasons to believe that the injured

party or witness is a child, he or she shall be presumed to be a child and shall be

treated as such, pending verification of his or her age;

a child shall have a right to be heard and to express their concerns and views freely

to the court and any relevant authority;

assistance to a child shall be provided by trained or specialised professionals, and in

accordance with their special needs, especially with regard to accommodation, edu-

cation, medical treatment and care;

the court shall ensure that proceedings relevant to the testimony of a child are con-

ducted in language that is simple and comprehensible to a child;

if the child is an unaccompanied minor the relevant authority shall:

(1) appoint a legal guardian to represent the interests of the child;

(1)  take all necessary steps to establish his or her identity and nationality;

(iii)  make every effort to locate his or her family when this is in the best interest
of the child; and

v) cautiously assess any situation where a child may be at risk of being re-
trafficked. A child shall not be returned to their country of origin unless it is
in their best interest and appropriate measures for their protection have been
taken.

Information may be provided to a child through their parent or legal guardian or, in

case the parent or legal guardian is the alleged offender, a support person or organi-

sation.

General rights to assistance and other measures

(1)

(a)
(b)
(©)
(d)

(2)

3)

The Ministry in cooperation with non-governmental organisations, charities, civil
society groups and other relevant organisations, shall provide assistance to an injured
party, in the provision of:

Appropriate housing;

Counselling and relevant information in a language understood by the injured party;
Employment, education and employment opportunities; and

Any other necessary assistance required by the injured party.

The Ministry shall take shall take into account, in applying the provisions of this
article, the age, gender and special needs of the injured party.

The Ministry shall prescribe Regulations to establish and implement effective mea-
sures in compliance with international human rights Laws in addition to the mea-
sures under this Law, for the prevention of sexual offences; the protection of sur-
vivors of sexual offences, especially for children; and to ensure cooperation between
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stakeholders and Law enforcement for the prosecution and punishment of sexual of-
fenders.

The Ministry shall prescribe Regulations to provide the widest measure of mutual
legal assistance in compliance with international Law for investigations, prosecu-
tions and judicial proceedings regarding offences under this Law.

Rights of persons with a disability

(1)

(a)

(b)

In addition to any other protections provided for a person with a disability in this
Law:

an injured party who is person with a disability, shall be given specialised care and
attention, especially with regard to accommodation, education, medical treatment
and care; and

in the event that an injured party is a person with a disability who does not have any
family members, the relevant authority shall appoint a support person or organisation
to represent and care for their best interests.

Rights of survivors of sex trafficking

(1)

2)

3)

If the injured party is a survivor of sex trafficking, he or she shall have a right to
lawfully reside in the territory of the Federal Republic of Somalia, either temporarily
or permanently, depending on circumstances of the case. In applying this article, the
relevant authorities shall give appropriate consideration to humanitarian factors.

If the injured party is a survivor of sex trafficking, he or she may request assistance
to be safely repatriated to the country of their lawful residence or citizenship. In ap-
plying this article, the relevant authorities in cooperation with other governments,
non- governmental organisations, shall provide whatever assistance is necessary to
the injured party.

If the injured party is a survivor of sex trafficking, he or she shall not be held
criminally or administratively liable for immigration offences as a direct result of
them being trafficked. This article shall apply without prejudice to general defences
available to the injured party.

Right to initiate civil action

(1)

An injured party shall have the right to initiate civil proceedings to claim material
and non-material damages suffered by him or her as a result of an act specified as an
offence by this Law.
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The injured party’s right to pursue a civil claim for material or non-material damages
shall not be affected by the existence or determination of criminal proceedings in
connection with the same act from which the civil claim derives.

The injured party’s immigration status or the return of the injured party to his or her
home country or other absence of the injured party from the court’s jurisdiction shall
not prevent the court from ordering payment for compensation in a sexual offence
case.

Rights of the Accused

49.  Rights of the accused

(1)

2

3)

4)

The Federal Government of Somalia in cooperation with non-governmental organi-
sations, charities, civil society groups and other relevant organisations shall endeav-
our to take all necessary steps to protect the constitutional and human rights of the
accused.

So far as it is possible, the Federal Government of Somalia shall endeavour to pro-
vide the accused with free and impartial legal aid, in the event the accused does not
have means to pay for defence lawyer’s services.

The accused person shall have a right to keep his or her identity private throughout
the legal process regarding a sexual offence under the provisions of this Law. Infor-
mation that would identify an accused person shall not be made public by any person
without the court order of a judge from a competent court.

The accused person’s right to keep their identity private shall cease to apply in the
event the accused is found guilty by a competent court under the provisions of this
Law.

Evidentiary Rules

50. Admissible evidence

(1

2

A medical or psychological report may be adduced as evidence in court proceedings
for an offence allegedly committed under the provisions of this Law. Failure to pro-
duce a medical report shall not be a bar to prosecution.

A medical or psychological report referred to under this article, must contain details
about the physical, psychological, mental or emotional injuries sustained by the in-
jured party, and any other relevant information; but it does not need to specify or
conclude that a sexual offence occurred.

31





3)

“4)

)

(6)

(7

®)

FINAL DRAFT
Ministry of Women and Human Rights Development
Mogadishu, Somalia

A government or private hospital, any gynaecologist, doctor, a nurse, or other quali-
fied medical professional is authorised to provide the injured party with a medical
report with or without a referral from the police.

Any government or private psychologist, counsellor or any type of social worker is
authorised to provide a psychological report to the injured party with or without a
referral from the police.

Any type of forensic evidence may be adduced as evidence in court proceedings for
an offence allegedly committed under the provisions of this Law. Failure to produce
forensic evidence shall not be a bar to prosecution.

Any object, weapon, or relevant material relating to the alleged commission of an
offence under the provisions of this Law may be adduced as evidence in court pro-

ceedings; but failure to provide such evidence shall not be a bar to prosecution.

Any type of corroborative evidence may be adduced as evidence in court proceed-
ings, but failure to provide such evidence shall not be a bar to prosecution.

A referral from the police may be adduced as evidence in court proceedings, but fail-

ure to provide such evidence shall not be a bar to prosecution.

51. Inadmissible evidence

The injured party’s sexual history is inadmissible as evidence in a sexual offence case.

PART (6) - SENTENCING

52.  Aggravating factors

(1)

(a)
(b)
(©)
(d)

©)
(®
(2
(h)

In sentencing a person for any offence under this Law, the court may impose a
higher sentence or the maximum sentence if an aggravating factor exists, this may
include the following:
injured party is a child aged or below 11 years of age;
injured party is a pregnant woman;

Injured party is a person with a disability;
injured party is a vulnerable person, including: a refuge, an elderly person, an inter-
nally displaced person, a stateless or any other person found by the court to be vul-
nerable;
injured party was impregnated by rape;
injured party suffered a serious mental injury or grievous bodily harm;
offender used or threatened to use a weapon, object or instrument;
offender used or threatened to use a substance to burn, disfigure or scar the injured
party;
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(1) offence was committed in front of a child,

() offence was committed in front of others publicly humiliating the injured party;

(k) offender made threats to harm the injured party or any other person if they reported
the offence to the authorities;

)] offender had previously committed an offence of a similar nature against the injured
party;

(m)  offender is a repeat offender with previous convictions for sexual offences;

(n) offender at the time of committing the offence was willfully evading the execution of
an arrest warrant or an order of imprisonment; or

(o) offence was committed by more than one offender.

(2) The court in determining liability for the sentencing term to be ordered against a
person convicted under this Law shall take into consideration the sentencing guide-
lines prescribed by the Regulations and the provisions of the Somali Provisional
Constitution (2012) of the Federal Republic of Somalia.

53.  Injured party’s personal statement

(1) For the purposes of determining the sentence to be imposed on a convicted offender
under this Law, the court may consider any statement that may have been prepared
orally or in writing by the injured arty describing the harm done to or loss suffered
by them as a result of the commission of the offence.

(2) A statement by the injured party of an offence prepared and submitted to the court in

accordance with this article does not prohibit the court from considering any other
evidence to determine the sentence to be imposed on the offender.

54.  Joint offender’s liability
Any person who instructs, commands, induces, counsels, procures, compels, instigates, in-

cites, conspires with, aids or abets another person to commit an offence under the provisions

of this Law 1is liable, on conviction, to the sentence or punishment prescribed for the princi-

pal offence.

Compensation and other orders

55. Compensation order

(1)

Upon entering a judgement of conviction, the court shall in addition to any other
punishment, order a person convicted under this Law to make restitution or pay the
injured party or their duly appointed representative, adequate compensation within a
reasonable amount of time fixed by the court. The court shall take into consideration
any submissions made by the accused, injured party or prosecution authorities prior
to making a compensation order.
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2) Prior to entering an order for compensation, the court shall also take into account the
offender’s means and ability to pay compensation, and shall give priority to a com-
pensation order over a fine. The court may effect a compensation order by seizing or

forfeiting the property or assets of the person convicted of an offence under this Law.

3) The purpose of an order for compensation shall be to compensate the injured party
for any injury, loss or damage caused by the offender. An order for compensation
may include payment for or towards:

(a) costs of medical, psychiatric or psychological treatment required by the in-
jured party;

(b) costs of physical and occupational, therapy and rehabilitation required by
the injured party;

(©) costs of necessary transportation or housing, required by the injured party,

(d) costs for relocating the injured party to a safe residence;

(e) costs for childcare in the case of forced pregnancy resulting from rape (the
court may also be deprive the accused of any parental rights);

® the injured party’s lost income or wages;

(2) compensation for the injured party’s family or dependents;

(h) legal practitioner’s fees and other related costs reasonably incurred by the

injured party for preparing and attending legal proceedings, including, ac-

commodation and travel costs;

(1) non-material damages for emotional distress, pain and suffering;
() material damages for any other losses incurred by the injured party; and
(k) any other costs incurred by the injured party as a direct result of the offence

and reasonably assessed by the court.

4) An order for compensation under this article shall be enforced by the Somali prose-
cution authorities by means available under Somali Law.

5 The immigration status or the return of the injured party to his or her home country
or other absence of the injured party from the court’s jurisdiction shall not prevent
the court from ordering payment of compensation under this article.

(6) Where the offender is a public official whose actions constituting an offence under
this Law, the court may order the State to pay compensation to the injured party. An
order for the State’s compensation under this article may include payment for or to-
wards all or any of the items under paragraph article 3 (a) to (k) above.

Order to confiscate or seize assets

(1) Upon entering a judgement of conviction, the court shall in addition to any other
punishment, order for the confiscation and seizure of goods, such as materials, assets
and other instrumentalities used to commit or facilitate offences under this Law; pro-
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ceeds derived from such offences; closure, on a temporary or definitive basis,
premises used to commit such offences.

The court may order that the any seizure of proceeds of crime under this article are
sold or transferred and used to pay compensation to the injured party.

The Ministry shall prescribe Regulations to establish measures necessary for
identifying, tracing, freezing, confiscating and seizure of the proceeds of crimes un-
der this Law. As well as, the procedure for the government of the Federal Republic to
receive requests from other countries having jurisdiction over an offence under this
Law to assist with the seizure and confiscation of proceeds of crime.

PART (7) - SEXUAL OFFENDER’S REGISTRY

57.  Sexual offender’s registry

(1)

2)

3)

(4)

There shall be a registry of all sexual offenders convicted under the provisions of this
Law for an offence against a child or person with a disability, or being sentenced to a
term of imprisonment exceeding four years. In the case, offenders sentenced for an
offence against a child or person with a disability the details of the offender shall be

in the registry regardless of the sentence.

The sexual offender’s registry shall only be accessible by the relevant authorities, law
enforcement and public organisations exercising a public function.

The Ministry is responsible for the maintenance and use of the sexual offender’s

registry and shall prescribe the relevant regulations.

Any person who has been convicted of a sexual offence against a child or a person
with a disability shall not be eligible to work in a service, institution, organisation or
association providing services to children or persons with a disability.

PART (8) - IMPLEMENTATION OF SEXUAL OFFENCES BILL

58. National framework

(1)

2)

The Ministry shall prepare a national policy framework within six months after this
Law comes into force to guide the implementation, and administration of this Law in
order to secure acceptable and uniform treatment of all sexual related offences in-
cluding treatment and care of the injured party.

The national policy framework will be reviewed and amended on a needs basis by
the Ministry.
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3) For the purpose of implementing a national policy framework, the Ministry shall
train relevant institutions, organisations, and public at large on the prevention of

gender based violence and sexual offences under this Law.

Inter-ministerial committee

This Law hereby establishes a committee to be known as the Inter-Ministerial Committee
for the management of matters relating to sexual offences (or the Sexual Violence Oversight
Committee).

PART (9) - FINAL AND MISCELLANEOUS

60.

61.

-End-

Power to issue Regulations

(1) The Minister may issue the necessary Regulations regarding:

(a) Any matter which is required or permitted by this Law to be prescribed by
Regulations;

(b) the inter-sectorial implementation of this Law; and

(©) any other matter which is necessary or expedient to prescribe in order to achieve or

promote the objects of this Law.

(2) Regulations for the implementation of this Law shall be issued within six months of
the date of entry into force of this Law.

Repeal
(1) Articles 398, 399,400, 401, 405, 407, 408 of the Somali Penal Code (1962), are

hereby repealed and replaced by the provisions of this Law.

(2) Any other Law or provision contrary, or inconsistent with this Law is hereby
repealed and replaced by the provisions of this Law.
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