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WOMEN DEPRIVED OF LIBERTY

Introduction

The Kenya National Commission on Human Rights (KNCHR) is an independent National Human Rights Institution established under Article 59 of the Constitution and operationalized by enabling statutes namely the Kenya National Commission on Human Rights Act of 2011(revised 2012) and the Prevention of Torture Act of 2017. The Commission is bestowed with the mandate to protect and promote human rights in the Republic of Kenya. The operations of the Commission are further guided by the United Nations Paris Principles on the establishment and functioning of independent national human rights institutions commonly referred to as the Paris Principles and under such has been granted an “A” status accreditation. 
It is in the light of the above mandate that the Commission issues this response to the questionnaire on deprivation of liberty of women and girls.
I. Justice system 
1. What are the main causes for women coming into conflict with the law and facing the associated deprivation of liberty, including pre-trial detention? Which are the groups of women who are most vulnerable and why? Please list the types of offenses for which women, or any particular group of women, are typically charged with, including administrative offenses. 

Female offenders in Kenya make up to 18% of the prison population annually with the cumulative annual turn-over increasing from 10,857 in 2004 to 18,112 in 2012.They also account for up to 4% of all violent crimes in Kenya (Kenya police crime statistics,2011) More women are getting increasingly involved in crimes that hitherto were male dominated. Most female offenders are from poor backgrounds with low social status. The majority of them are illiterate, mainly from broken families. In certain cases, an abusive past and residence in urban centers also predispose some females to commit crimes. Female crimes in Kenya are diametrically opposed to those of their male counterparts. Whereas males have a tendency to be involved in violent crimes and other serious acts of subversion, female offences are less severe. It has been established that that the majority of female commit offences including assault, loitering, littering, hawking, and illicit alcohol brewing and sale. Presently, a number of female have been arrested for crimes such as prostitution, child neglect, child trafficking, drug trafficking, economic fraud and homicide. The offences notwithstanding, those arrested find themselves assigned to one of the eighteen (18) women’s prison in the country with Langata and Shimon La Tewa maximum security women’s prisons housing inmate populations of between 2000 and 3500 offenders.

Good practice

In line with international standards, female offenders in Kenya are separated in female only institutions. The department with various partnerships has provided facilities and materials for women’s specific hygiene needs including sanitary towels and regular supply of water and electricity. There are separate wards for those inmates who are old, lactating, pregnant or who have psychosocial disabilities. Offenders are issued with free toiletry and sanitary towels and adequate food rations. A number of children who accompany their mothers benefit from day care institutions, adequate water and electricity supplies and are accommodated in separate dormitories.

Over the years, a local NGO Faraja foundation provided facilities for women for proper sanitation/ hygiene e.g. renovation of kitchens in Kamiti, Langata Women’s and Nairobi Remand Prisons. They also constructed a modern day care center for children imprisoned with their mothers at the Langata Women’s Prison, Women can have their children in prison with them until they are four years old. The children are kept in a nursery section during the day, where they are watched by a few of the inmates and guards. Currently there are about 90 children living in Langata Prison. They also constructed resource centers at the remand section of Langata Women’s Prison and Nairobi West Prison

The foundation also established the first bakery in the women’s prison was one of the first, but that’s now run by the prison. Other projects they’ve started include formal education, computer training, counselling and arts and crafts projects, which are lumped together in the industry category. A typical day for the inmates begins around 6:30am when they wake up. The cell doors are opened at 7am, and roll call is at 8am. Then the inmates have their breakfast and go to their assigned tasks. They might be working in the kitchen, on the farm or on various projects. 
2. Please indicate if there are cases of women facing detention in relation to civil law suits and identify the particular groups of women mostly affected. 

The Mental Health Act 10 of 1989 provides for the institutionalisation of persons with psychosocial disabilities (including women and girls with disabilities) in mental health institutions without their free and informed consent. The Act does not require a civil process in order to deprive persons with psychosocial disabilities (including women and girls with disabilities) of their liberty. In this regard, section 14 (1) of the Act provides that:

(1) Subject to this section, a person who is suffering from mental disorder and is likely to benefit by treatment in a mental hospital but is for the time being incapable of expressing himself as willing or unwilling to receive treatment, may, on a written application under this section, be received into a mental hospital as an involuntary patient for treatment.

Under section 14(2), such a deprivation of liberty may be made on the application of a husband or wife, or by a relative, of the person to whom it relates. If the person does not have the aforementioned relatives, the application may be made by any other person who will explain in the application his/her connection to the person to whom the application relates.

Part VII of the Act governs emergency admission of persons with psychosocial disabilities.  According the section 16 of the Act, emergency admission may be initiated by: a police officer of or above the rank of inspector, officer in charge of a police station, administrative officer, chief or assistant chief. A police officer of or above the rank of inspector, officer in charge of a police station, administrative officer, chief or assistant chief may take or cause to be taken into his custody (i.e occasion a deprivation of liberty of) the following persons: 
a) any person whom he believes to be suffering from mental disorder and who is found within the limits of his jurisdiction; and

b) any person within the limits of his jurisdiction whom he believes is dangerous to himself or to others, or who, because of the mental disorder acts or is likely to act in a manner offensive to public decency; and

c) any person whom he believes to be suffering from mental disorder and is not under proper care and control, or is being cruelly treated or neglected by any relative or other person having charge of him. 

From section 16(1) of the Act it is clear that on the basis of suspected existence of ‘mental disorder’, a person is deemed as being incapable of making a decision on whether or not to seek mental health treatment, and a substituted decision-maker (police officer of or above the rank of inspector, officer in charge of a police station, administrative officer, chief or assistant chief) steps in to make that decision for the person. The result is a deprivation of liberty. This applies to both men and women. 
3. What are the main challenges for women’s access to justice, including, for example, the availability and quality of legal representation, the ability to pay for bail, and the existence of gender stereotyping and bias in judicial proceedings? 

Broadly, women and girls in conflict with the law in Kenya do experience the challenges identified above (in the question 3 itself). In addition, women and girls with intellectual and psychosocial disabilities experience the following additional challenges:

a) Women and girls with intellectual disabilities and women and girls with psychosocial disabilities do not receive the procedural or other accommodations, including communication accommodations they need to equally participate in criminal justice processes.

b) Negative attitudes and assumptions about women and girls with intellectual disabilities and women and girls with psychosocial disabilities often result in their being viewed as unreliable, not credible or not capable of giving evidence or otherwise participating in criminal justice proceedings. Some of those negative attitudes are reflected in law. In this regard, Section 146 of the Penal Code
 uses derogatory language that reflects and embeds negative attitudes and assumptions. This section prohibits defilement of ‘idiots’ or ‘imbeciles’. Such language is an affront to the dignity of women and girls with intellectual disabilities, and makes them seem like objects rather than subjects with rights.
c) Delays in criminal justice proceedings affect all participants in the justice system but present a unique challenge for persons with intellectual disabilities, including women and girls with disabilities. 

d) The law in some cases is a barrier to women and girls with intellectual disabilities and women and girls with psychosocial disabilities accessing justice on an equal basis with others. In this regard, Section 125 (1) of the Evidence Act
 assumes that some people lack competency to give evidence in court, without going into the role of supports and accommodations in the justice system (except in the case of witnesses who are Deaf). Section 125 (2)
 runs the risk of being applied to the detriment of persons with intellectual disabilities and psychosocial disabilities (including women and girls), who may be seen as falling under the category of persons who ‘are prevented from understanding the questions put to them, or from giving rational answers to those questions, by disease of mind’. This provision gives the impression that the evidence of certain categories of people carries less weight and is less likely to be believed.

4. What have been the main drivers for the increasing or decreasing of the female prison population in your country in the past decade? To what extent are non- custodial measures used, in accordance with the United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders (Bangkok Rules)? 

II. Other institutions 
5. What other institutions outside the justice system exist in your country wherein women and girls are institutionalized on grounds such as care, correction, protection and prevention against potential harms, etc.? Please list the groups of women and girls who are most concerned in each situation. 

a) Mental health institutions: women and girls with psychosocial disabilities, and women and girls with intellectual disabilities on ground identified under question 2 above. 
b) Orphanages and Charitable Children’s Institutions – Girls who are poor, orphaned, or otherwise vulnerable as detailed in question 6 below. This includes girls with disabilities.

6. Please explain the decision-making process for the institutionalization of women and girls in each situation, including the role of women and girls themselves in the decision on institutionalization. Please highlight any good practices in terms of enabling women to exercise agency within institutional systems, with due respect to their rights? 

a) Mental health institutions: as identified under question 2 above
b) Orphanages and Charitable Children’s Institutions – being a child in need of care and protection as provided for under the Children’s Act.

Section 119. When a child (including girl child) is in need of care and protection

	(1)
	For the purposes of this Act, a child is in need of care and protection—

(a)

who has no parent or guardian, or has been abandoned by his parent or guardian, or is destitute; or

(b)

who is found begging or receiving alms; or

(c)

who has no parent or the parent has been imprisoned; or

(d)

whose parents or guardian find difficulty in parenting; or

(e)

whose parent or guardian does not, or is unable or unfit to exercise proper care and guardianship; or

(f)

who is truant or is falling into bad associations; or

(g)

who is prevented from receiving education; or

(h)

who, being a female, is subjected or is likely to be subjected to female circumcision or early marriage or to customs and practices prejudicial to the child’s life, education and health; or

(i)

who is being kept in any premises which, in the opinion of a medical officer, are overcrowded, unsanitary or dangerous; or

(j)

who is exposed to domestic violence; or

(k)

who is pregnant; or

(l)

who is terminally ill, or whose parent is terminally ill; or

(m)

who is disabled and is being unlawfully confined or ill treated; or

(n)

who has been sexually abused or is likely to be exposed to sexual abuse and exploitation including prostitution and pornography; or

(o)

who is engaged in any work likely to harm his health, education, mental or moral development; or

(p)

who is displaced as a consequence of war, civil disturbances or natural disasters; or

(q)

who is exposed to any circumstances likely to interfere with his physical, mental and social development; or

(r)

if any of the offences mentioned in the Third Schedule to this Act has been committed against him or if he is a member of the same household as a child against whom any such offence has been committed, or is a member of the same household as a person who has been convicted of such an offence against a child; or

(s)

who is engaged in the use of, or trafficking of drugs or any other substance that may be declared harmful by the Minister responsible for Health.



	(2)
	A child apprehended under this section shall be placed in separate facilities from a child offenders’ facilities.


For the decision-making processes in the case of children (including girls) in need of care and protection, see section 120(12) of the Children’s Act on Proceedings in respect of children in need of care and protection:

	Section 120 (12)
	When it appears to an appointed local authority or a charitable children’s institution that a child in its area is in need of care and protection and that its intervention is necessary, the local authority or charitable children’s institution shall receive such child into its care and need not bring him before a court immediately:

Provided that—

(a)

the local authority or charitable children’s institution shall notify the Director within seven days of receiving the child into its care;

(b)

the child shall be brought before a court within three months;

(c)

a monthly report is rendered to the Director of all children received and held;

(d)

all cases are investigated by the local authority, or charitable children’s institution;

(e)

the local authority or charitable children’s institution shall not retain the child in its care if his parent or guardian seeks to assume the care of the child;

(f)

the local authority, or charitable children’s institution shall, when it appears to be in the interests of the child, endeavour to secure that the care of the child is assumed by a parent or guardian or a person who has parental responsibility for the child by a relative or friend who should, if possible, be of the same religion, race, tribe or clan as the child.




III. Forced confinement in private contexts 
7. What forms of forced confinement of women and girls exist in a private or social context sanctioned by family, community or group of individuals such as abduction, servitude, guardianship and “honor” practices, trafficking, home detention, “witch camps”, widowhood rites, etc.? 

a. Concealment of children with disabilities (including girls with disabilities). This is not particularly sanctioned by the community, rather, it is occasioned by the lack of supports to women and girls with disabilities and their families in terms of living in the community (in other words, the failure by the State to implement article 19 of the UN Convention on the Rights of Persons with Disabilities on living independently in the community).   
b. Some orphanages/charitable children’s institutions arguably operate as places of forced confinement of girls ‘in need of care and protection’ as identified under question 6 above. Some organisations, such as Disability Rights International have documented conditions in some of these orphanages/charitable children’s institutions in Kenya (Report titled ‘Infanticide and abuse: The torture and deaths of children with disabilities in Kenya’.).
8. Please identify the groups of women and girls who are most affected by these situations. 

As above, question 7. 
9. What is the role of law and policy (including customary law and authorities) in your country concerning these types of confinement? 

Concealment of children with disabilities (including girls with disabilities) is, however, prohibited under section 45 of the Persons with Disabilities Act:

(1) No parent, guardian or next of kin shall conceal any person with a disability in such a manner as to deny such a person the opportunities and services available under this Act.

(2) A person who contravenes subsection (1) is guilty of an offence and is liable on conviction to a fine not exceeding twenty thousand shillings.
The law above prohibits concealment, but does not address the root causes of such concealment, key of which is lack of support for living in the community. 
IV. Migration and crisis situations 
10. What are the specific risks of detention and confinement encountered by women on the move in the context of asylum seeking, internal displacement and migratory processes? 

11. What is the policy relating to the administrative detention of women migrants including pregnant women and women with children? 

v. Other useful information
Lang’ata Prison is a sprawling complex, with a remand centre and the women’s prison, which is a maximum security facility. There are roughly 700 women incarcerated at Langata Women’s Prison and more than 45 children under the age of four who live there with their mothers. The amount of time women spend in remand varies considerably. Some of them go straight to prison while others spend years, because different cases take different amounts of time. Typically a person charged with loitering or shoplifting will be processed quicker than the violent crimes, but, of course, it also depends on how complicated the case is.

The remand prison in Lang’ata comprises of a large structure, with the cells organized around a Courtyard. The cells themselves are small rooms, although not miniscule, with a bathroom and a bunk in each – every prisoner has a bed. The remandees also have quite a bit of freedom in terms of how they spend their days, unless they are scheduled for Court. Otherwise, they can stay in their cells, participate in some of the prison’s rehabilitation projects or prepare themselves for Court, including washing their ‘outside’ clothes for their day in front of the judge. In remand, there are two different types of uniforms – the standard stripes for the lesser crimes and a plain blue for capital offenses.

Once convicted the women are sentenced. Time in remand can be taken off, but the judge can also decide to add it on top. Then they are transferred to the prison, processed and officially become inmates.

On 7th October, 2015, there were reports that women, children and men were sharing holding cells in Courts across the Country after funds were slashed to the County level. The National Police Service and the Kenya Prison Service have a duty to ensure that the gender-specific health and other needs of female detainees are met. Only female officers should attend to female detainees. Although male officers may be assigned to detention premises set aside for women, a female officer should always accompany them. But where this is not feasible, the NPS and the KPS will ensure a minimum of female personnel and develop clear procedures that minimize the probability that female detainees will be abused or ill-treated in any way.

However recent developments in Kenya have seen the Chair of the Community Service, Justice Luka Kimaru rolled out an exercise targetting 5,787 petty offenders (offenses for which a majority of women are convicted for) who were released from all prisons in the country between April and June 2018. The petty offenders were to engage in community work as part of efforts to decongest prisons. The exercise will be undertaken by CSO officers, probation and aftercare service officials, as well as those from the prisons and the Judiciary.

� Section 16(1) of the Mental Health Act.


� The Penal Code, section 146 Any person who, knowing a person to be an idiot or imbecile, has or attempts to have unlawful carnal connection with him or her under circumstances not amounting to rape, but which prove that the offender knew at the time of the commission of the offence that the person was an idiot or imbecile, is guilty of a felony and is liable to imprisonment with hard labour for fourteen years.


� The Evidence Act, section 125 (1) All persons shall be competent to testify unless the court considers that they are prevented from understanding the questions put to them, or from giving rational answers to those questions, by tender years, extreme old age, disease (whether of body or mind) or any similar cause. 


� The Evidence Act, section 125 (2) A mentally disordered person or a lunatic is not incompetent to testify unless he is prevented by his condition from understanding the questions put to him and giving rational answers to them.
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