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INTRODUCTION

The Canadian HIV/AIDS Legal Network (“Legal Network”) welcomes this opportunity to
provide comments to the United Nations Working Group on discrimination against
women in law and in practice (“Working Group”) on the issue of women deprived of
liberty, in advance of the Working Group’s presentation of its report on this topic at the
415t session of the Human Rights Council.

The Legal Network promotes the human rights of people living with, at risk of or affected
by HIV or AIDS, in Canada and internationally, through research and analysis, litigation

and other advocacy, public education and community mobilization. We envision a world

in which the human rights and dignity of people living with HIV and those affected by the
disease are fully realized, and in which laws and policies facilitate HIV prevention, care,

treatment and support.

In this brief, the Legal Network provides information about women deprived of liberty
due to the criminalization of people who use drugs in Canada. Many of these women
commit non-violent drug-related offences and are incarcerated with little public safety
rationale, and would be better served by non-custodial alternatives to prison. Moreover,
women who use drugs in detention lack equivalent access to essential harm reduction
measures. Canada’s punitive approach to drug policy has resulted in severe human
rights violations against women, and continues to disproportionately affect women who
use drugs, especially those from racialized and Indigenous communities.

WOMEN DEPRIVED OF LIBERTY DUE TO DRUG-
RELATED OFFENCES

According to Canada'’s prison ombudsperson, women are the fastest-growing prison
population in the country, with the number of women being sentenced to federal prisons
increasing by 66 percent over the last decade.” During the same period, the number of
Indigenous women being sentenced to federal prisons increased by 112 percent.?
Under Canada’s Controlled Drug and Substances Act, a person faces criminal charges
for having prohibited drugs in their possession at any time — charges which could lead
to a fine, jail time or both.3 As a result, approximately one-third of all federally
incarcerated women are serving sentences for drug-related offences.* Indigenous and
Black women are more likely than White women to be in prison for that reason,® and a
staggering 53 percent of Black women in federal prisons are serving sentences for a
drug-related offence, many of whom were carrying drugs across borders as a way to
alleviate their situations of poverty.® Moreover, an estimated 80 percent of federally
incarcerated women in Canada are reported to have a history of substance use.” The
excessive use of incarceration as a drug-control measure continues to deprive women
of liberty, particularly those from disadvantaged communities.
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Indigenous women, as well as women with mental health issues, are particularly
vulnerable and affected by criminalization and criminal justice approaches that flow from
punitive drug policy.® According to Statistics Canada, women report higher rates of use
of both psychoactive pharmaceutical drugs and sedatives than men, which are linked to
substance use problems that are exacerbated by the failure of available services to
provide appropriate, integrated services for women with co-existing mental health,
substance use and trauma histories.® It is also widely acknowledged that women who
are heavy substance users rarely use a single substance, exacerbating their risk of
overdose and death.’® As the UN Office on Drugs and Crime (UNODC) acknowledged
in its World Drug Report 2016, women are more likely than men to engage in the use of
a range of drugs, including the non-medical use of opioids and tranquilizers."” UNODC
has also stated that women affected by drug dependence and HIV are more vulnerable
and more stigmatized than men, as well as more likely to suffer from co-occurring
mental health disorders and have been victims of violence and abuse.?

Criminalizing the possession of drugs for personal use undermines efforts to address
the health needs of people struggling with problematic drug use. An immense body of
evidence demonstrates that the continued, overwhelming emphasis on drug prohibition
— from policing to prosecution to prisons — is not only failing to achieve both the stated
public health and public safety goals of prohibition, but also resulting in costly damage
to the public purse, to public health and to human rights, in Canada'® and globally.'
Public health approaches to drug control, by contrast, have “proven their efficiency in
responding to HIV and hepatitis, reducing fatal overdoses, improving the health and
social situation of people dependent on drugs, and empowering people who use
drugs.”'® For these reasons, a number of human rights organizations,'® prominent
political figures and public health organizations,'” including municipal and provincial
agencies,'® have urged Canada to decriminalize the use, possession and cultivation of
all drugs for personal use.

WOMEN DEPRIVED OF LIBERTY DUE TO
MANDATORY MINIMUM SENTENCES

Mandatory jail time for drug offences contributes to the deprivation of liberty of women
in Canada and results in unfair, disproportionate prison sentences that do not reduce
the problems associated with drug use, or drug use itself.

In 2012, the federal government passed the Safe Streets and Communities Act, which
introduced for the first time mandatory minimum sentences for the offences of
trafficking; possession for the purpose of trafficking, importing and exporting; and
production of substances set out in Schedules 1 and 2 of the Controlled Drugs and
Substances Act.'® Despite purporting to only target those who traffic in drugs while
offering alternatives to incarceration for those struggling with drug dependency —
including through the expansion of drug treatment courts (DTCs) — the burden of
harsher enforcement still falls most heavily on those with drug dependency, particularly
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those who may engage in small-scale dealing to support their own drug use.?°
Moreover, DTCs present serious problems with accessibility, with research revealing
the inability of such courts to engage women, Indigenous people, racialized minorities
and youth, as well as difficulties in retaining them once they have entered.?’

The Canadian Department of Justice’s own review of the evidence in 2002 concluded
that mandatory minimum sentences are “least effective in relation to drug offences” and
that “drug consumption and drug-related crime seem to be unaffected, in any
measurable way, by severe mandatory minimum sentences.”?? Studies have shown that
of the most vulnerable, street-involved people who use drugs, many are involved in low-
level tasks such as carrying drugs and steering buyers towards dealers.?® Those serving
jail time for drug offences are more frequently individuals working as “mules” and street
dealers, since the real profiteers in the drug market distance themselves from visible
drug-trafficking activities and are rarely captured by law enforcement efforts.

A 2013 study of people who use drugs in Vancouver found that, for people with drug
dependence, criminal activity was related to survival, and that such involvement in
criminal activity would trigger mandatory minimum sentences under the Safe Streets
and Communities Act.?* In a recent case in the province of Ontario, a court struck down
the mandatory minimum sentence for drug importation, finding it would be cruel and
unusual punishment to sentence an impoverished, single Indigenous mother to two
years in prison.?® The judge found the mandatory minimum sentence of two years to be
“a grossly disproportionate punishment”.?¢ As the Supreme Court of Canada
acknowledged most recently in R. v. Lloyd, the imposition of a minimum penalty of one
year in prison for anybody who has, within the 10 preceding years, been convicted of a
“designated substance offence”?’ has the potential to capture drug-dependent people
involved in small-scale, street-level drug distribution to support their drug use.?

By effectively preventing judges from considering the individual circumstances of a case
when imposing a sentence (including a person’s Indigenous heritage or connection, as
prescribed by the Criminal Code?® and the Supreme Court of Canada in R. v. Gladue®°),
mandatory minimum sentences hurt the most vulnerable members of our communities,
who are more likely to be caught in the vast net of these sentences.3' Mandatory
minimum sentences thus open the door to widespread discrimination against already
marginalized groups, particularly women, drug-dependent people, people living in
poverty and Indigenous and racialized people.®?

ILL-HEALTH OF WOMEN DEPRIVED OF LIBERTY DUE
TO A LACK OF HARM REDUCTION MEASURES

Women deprived of liberty face prison conditions that fail to address the health needs of
people struggling with problematic drug use. A lack of harm reduction and other health
measures has led to significantly higher rates of HIV and hepatitis C virus (HCV) in
prison compared to the community as a whole® — a harm that has been
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disproportionately borne by the rapidly-growing population of women behind bars.3* A
2016 study indicated that about 30 percent of people in federal facilities, and 30 percent
of women (compared to 15 percent of men) in provincial facilities are living with HCV,
and 1-9 percent of women (compared to 1-2 percent of men) are living with HIV.3%
Indigenous women, in particular, have much higher rates of HIV and HCV than non-
Indigenous prisoners. For example, Indigenous women in federal prisons are reported
to have rates of HIV and HCV of 11.7 percent and 49.1 percent, respectively.3®

Research shows that the incarceration of people who inject drugs is a factor driving
Canada’s HIV and HCV epidemic.?” In a national study of people incarcerated in federal
institutions, 14 percent of women admitted to injecting drugs while in prison, many of
whom shared their injection equipment.® Yet in spite of the overwhelming evidence of
the health benefits of prison-based needle and syringe programs and opioid substitution
therapy (OST), only two Canadian prisons currently permit the distribution of sterile
injection equipment to prisoners on a very limited basis, and a number of provincial and
territorial prisons do not offer OST to prisoners.3°

Moreover, in spite of an increasing number of reported drug overdoses behind bars,*°
no Canadian prison provides prisoners with direct access to naloxone, a drug used to
treat an opioid overdose. Prisoners are not permitted to have naloxone kits in their cells,
where they could use them in the event their cellmates suffer an opioid overdose.
Correctional health care staff will not always be immediately available in overdose
situations, yet a timely response to an opioid overdose can mean the difference
between life and death. As Health Canada itself has noted, “Naloxone is a safe drug
and administering naloxone to a person that is unconscious because of a non-opioid
overdose is unlikely to create more harm.”

Federal prisoners are further subject to the recently enacted Drug-Free Prisons Act, a
law that empowers correctional authorities to (1) cancel an individual’'s parole if they test
positive for illegal drugs or fail or refuse to provide a urine sample and (2) stipulate that
a condition of an individual’s release include abstention from the use of drugs or
alcohol.*? Yet women with substance use issues often do not have adequate access to
appropriate services in prison. For example, the federal correctional service offers an
“Aboriginal Offender Substance Abuse Program”, a high-intensity program geared
toward Indigenous men who have a history of drug use, which has demonstrated more
beneficial effects for Indigenous men than mainstream substance use programs.*® But
the program is only available to Indigenous men, and research is lacking on its potential
benefits for Indigenous women. More broadly, research has shown that current
programs and services available to incarcerated women living with and vulnerable to
HIV and HCV have been marked by inconsistent implementation and accessibility, both
within individual institutions and across the system as a whole.*
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RECOMMENDED ACTIONS

Numerous human rights experts have urged Canada to address its ongoing
criminalization of people who use drugs, noting the severe impact it has had on women
and racialized communities. In its Concluding Observations of Canada, the UN
Committee on the Elimination of Discrimination against Women recently recommended
that Canada “repeal mandatory minimum sentences for minor, non-violent drug-related
offences.” *®* The UN Committee on the Elimination of Racial Discrimination, in its
Concluding Observations on Canada, recommended that the government “address the
root causes of over-representation of African-Canadians and Indigenous Peoples at all
levels of the justice system, from arrest to incarceration” including by “re-examining drug
policies” and “evidence-based alternatives to incarceration for non-violent drug users.”#®

As the UN Special Rapporteur on the right to health recommended in 2016, States
should “seek alternatives to punitive or repressive drug control policies, including
decriminalization and legal regulation and control.”*” The Special Rapporteur has also
stated that “[a]t the root of many health-related problems faced by people who use
drugs is criminalization itself, which only drives issues and people underground and
contributes to negative public and individual health outcomes.”® The Vienna
Declaration, the central policy position articulated at the XVIII International AIDS
Conference, articulates that “there is no evidence that increasing the ferocity of law
enforcement meaningfully reduces the prevalence of drug use.”®

Moreover, the UN Standard Minimum Rules for the Treatment of Prisoners (Nelson
Mandela Rules) recommends that prisoners enjoy the same standards of health care
that are available in the community.® A number of UN agencies, including the UNODC,
UNAIDS and the World Health Organization (WHO) have also recommended that
prisoners should have access to a series of key interventions, including needle and
syringe programs and drug dependence treatment including OST.%! Not only should
these interventions be made available, but also incarcerated women should have
access to gender-specific health care that is at least equivalent to that available in the
community.5? The failure to provide prisoners with equivalent access to health services,
including key harm reduction measures, is a violation of their rights to life, health,
equality and non-discrimination.

To implement the recommendations of these international experts in order to address
the deprivation of liberty of women who use drugs or are incarcerated for a drug-related
offence, the Legal Network urges the Working Group to call upon States to:

= Repeal mandatory minimum prison sentences for drug-related offences;

= Expand evidence-based, non-custodial alternatives to incarceration for
people who use drugs, develop appropriate health and social support
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services (including evidence-based harm reduction services), and scale
up access to evidence-based drug dependence treatment (including
culturally appropriate and gender-specific treatment), for people who
use drugs in need of such supports;

Decriminalize the possession of all drugs for personal use and commit
to examining appropriate models for the legalization and regulation of
other currently illegal substances as part of an evidence-based, public-
health approach to drug policy;

Implement key health and harm reduction measures in all prisons in
Canada, including prison-based needle and syringe programs and
opioid substitution therapy, train all prisoners on naloxone
administration, and ensure all prisoners have direct access to naloxone
kits (including nasal naloxone sprays) in their cells, in consultation with
prisoner groups and community health organizations to ensure
operational success, taking into account the need for culturally
appropriate and gender-specific programs; and

Expand care, treatment and support services in prison for women living
with and vulnerable to HIV and HCV, including peer health programs,
and ensure such support is developed and implemented to meet the
specific needs of women in each institution and made consistently
accessible across the country.
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