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Submission to the UN SRVAW thematic report on rape as a grave and systematic human rights violation and gender-based violence against women

By FiLiA

29 May 2020  
1. This submission is prepared on behalf of FiLiA, a Charitable Incorporated Organisation (CIO) advocating for women's human rights.  The objects of the CIO as set out within the governing document include:

a) To advance the education of the public in the subject of gender equality;
b) The promotion of equality and diversity
c) To promote human rights (as set out in the Universal Declaration of Human Rights and subsequent United Nations conventions and declarations) and in particular women's rights throughout the world. 

2. In working towards these objects, FiLiA's principles are sisterhood and solidarity, amplifying the voices of women, and defending women's human rights. 


3. This submission will provide information on the criminalisation and prosecution of rape in the UK.


4. The law in the UK provides for the prosecution of rape. s.1 Sexual Offences Act 2003 provides that the elements of rape are that 

(A) intentionally penetrates the vagina, anus or mouth of another person (B) with his penis;
(B) does not consent to the penetration, and
(A) does not reasonably believe that (B) consents.


5. Penetration of the mouth is included. Rape is still a crime of basic intent, and drunkenness is no defence. Rape can only be committed through penetration with a penis, but there is an alternative offence of assault by penetration (s.2 SOA 2003) where the penetration is with an object or another part of the body such as fingers. 
6. More detail on the law is set out at the end of this response. 


7. While the law on rape in the UK is on paper one which should protect, in practice there are serious flaws in the way it is applied in practice. 

Release under investigation (RUI) and pre-charge bail 
8. There are very serious concerns about the use of pre-charge bail and 'release under investigation.'  Prior to 2017, suspects could be bailed before being charged, meaning that conditions could be attached to their bail. 

9. This changed with the Policing and Crime Act 2017 which created new restrictions on the use of pre-charge bail. This can now only be justified if it is 'necessary and proportionate' – but astonishingly, the protection of women from abusive men is not contained within the guidance, while 'national security' and 'economic well being of the country' are. 


10. As a result, since April 2017 there has been a dramatic fall in the use of bail in rape cases. Many suspects are released without any bail conditions, not even the most basic conditions not to contact the victim or go to their address. 


11. FiLiA reported in March 2020
 that 

The 2017 changes have had entirely predictable consequences. With the majority of suspects of violent and sexual offences released with no constraints on them at all, women who report these crimes are left unprotected and the numbers withdrawing their support for police investigations has nearly trebled. Figures presented to the Cabinet Office confirm almost half of rape victims are taking the calculated decision not to support an investigation. Women’s Aid have informed HMICFRS inspectors that survivors of domestic abuse are being forced into precarious housing because conditional pre-charge bail is not being used to prevent the alleged abuser from returning to their home and at least one woman has lost her life as a result. 
12. This situation has also been the subject of a 'super complaint' by the Centre for Women's Justice
 who reported that bail has wider repercussions than the conditions themselves. Because bail is treated as an indication of seriousness of an offence, complainants can find it more difficult to obtain assistance from statutory services such as local authority housing departments when the suspect is not bailed. The report highlights that since in the majority of cases the parties know each other, the dramatic fall in the use of bail conditions leaves women living in fear “of persistent and dangerous men.” 

Lack of investigation in rape cases
13. FiLiA is dismayed by the recent HMCPSI Rape Inspection report published in December 2019.  That report reveals that there were 58,657 allegations of rape made in the year ending March 2019 but only 1,925 successful prosecutions followed – 3.28%.  This represents near impunity for rapists in the UK and FiLiA is horrified by this.  The report itself acknowledged that “something must be wrong.” 


14. The report indicated that targets have been dropped, because they do not increase sound prosecutions but rather encourage poor behaviour on the part of the authorities. They were therefore abandoned, and replaced with 'levels of ambition':

By 2010–11, specific targets for casework had ceased, and performance in Areas was measured over time and against the national average. This continued until 2013–14, when the CPS set levels of ambition for various priority aspects of performance: the high weighted measures. The levels of ambition for outcomes included one for convictions in all cases of VAWG: that is, domestic abuse, rape, and sexual offences. In 2015–16, the level of ambition for VAWG was split into separate levels for rape and domestic abuse. 

15. However, last year these levels of ambition for VAWG offences were quietly dropped:

2.24. In 2018–19, the CPS removed the levels of ambition for rape, domestic abuse, hate crime and other conviction rates, but retained high weighted measures for some aspects of delivery. The CPS continues to monitor and assess Area and national performance against its high weighted measures

16. Despite the assurance of continued monitoring, FiLiA regrets that this has been dropped. Although the CPS will continue to measure and monitor outcomes, the removal of levels of ambition means that there is no ambition against which those outcomes are being measured. 

17. The report flags a number of obstacles to successful charge and prosecution. These are: delay, “admin finalisation,” and risk aversion.

18. Delay is sometimes attributable to the police, CPS or other resources (the time taken for forensic results is one such issue), and sometimes to the complainant.
19. “Admin finalisation” as the report acknowledges is a misleading term, suggesting conclusion when it actually means that the file has been returned to the police for further action. An astonishing 28.6% of cases were marked “admin finalised” in 2018/19 as an alternative to charge or NFA (no further action). 
20. This creates a cycle of inaction, whereby the police pass the file to the CPS, who pass it back to the police with an action plan, which is not pursued and the case is marked as admin finalised. Lack of resources is likely to be a bigger problem than lack of interest.


21. Two “blunt measures” were used for the report to assess whether risk aversion played a part.  The first was whether post-trial convictions rose and the second was whether an increased number of cases were admin finalised.  Post trial convictions, where a defendant does not plead guilty but is found guilty after a trial, rising may suggest that the more obvious cases are being charged in preference to the less clear cut, and the increase in admin finalisation suggest more and more information being requested pre-charge from the police. On both measures, there was a marked rise.


22. The Inspectorate exonerates the CPS from allegations of risk aversion in RASSO cases, saying that this is not easy to measure and emphasising how hard it is to make the decision to prosecute or not, and that the inspectors would have made in most cases the same decision of the CPS. 


23. Although the Inspectorate exonerated the CPS from allegations of risk aversion, the two 'blunt measures' both showed a marked rise.  As such it is difficult to resist the conclusion that risk aversion has indeed played a part. 

24. One feature of the report is a tendency to blame failure on the inherent difficulty of rape to prosecute, and thereby frame it as impossible or near impossible to change. It can be summed up in this sentence: there is a “growing narrative of failure that does not always take into account the difficulties of investigating and prosecuting the most emotive and finely balanced cases that can come into the criminal justice system.” 

25. FiLiA acknowledges that rape cases are emotive and difficult. That does not mean that failure is inevitable or that nothing can be done about it. 


26. FiLiA believes that legal responses to RASSO offending must improve as a matter of urgency.  A climate in which rape only results in conviction in around 3% of cases is one where there is a real risk to women of inhuman and degrading treatment, against which the state is bound to protect. 

Victims Right To Review
27. FiLiA is currently undertaking an analysis of the figures within the Victims' Right to Review Scheme.  This scheme allows victims who are dissatisfied with a decision not to prosecute to ask for a review. The case is then considered by CPS lawyers in the Court of Appeal division who uphold the review, overturning the decision not to prosecute, or reject it, affirming the decision not to prosecute. 


28. The most recent figures are taken from the CPS data for April 2018 – March 2019
 (updated March 2020) and are reproduced in this table:

	Offence Category
	Total VRR appeals received
	Total upheld
	Percentage 

	Homicide
	37
	3
	8.1%

	Offences against the person
	558
	64
	11.5%

	Sexual offences
	448
	27
	6% 

	Burglary
	38
	6
	15.6%

	Robbery
	9
	1
	11.1%

	Theft and handling
	65
	10
	15.4%

	Fraud and forgery
	53
	6
	11.3%

	Criminal damage
	68
	11
	16.2%

	Drug offences
	0
	0
	0%

	Public order
	64
	6
	9.4%

	Motoring
	34
	5
	14.7%

	All Other Offences (exc motoring)
	65
	10
	15.4%

	No Principal Offence Category
	491
	56
	11.4%

	
	
	
	

	Total
	1930
	205
	10.6%


29. It is possible to establish from this data that sexual offences are the second largest identifiable category in which victims request a review of the decision not to prosecute, representing 23% of all applications made, but only 13% of upheld appeals. On average, just over 10% of review applications are successful, but only 6% of those in relation to sexual offences.


30. Assuming that victims of rape do not display markedly less judgement than victims of any other offence in deciding whether to request a review, this tends to suggest that the risk aversion in making the initial charging decision is shared by those who review it. 


31. If risk aversion is not in play then it may be that there are systemic obstacles to successful prosecutions in rape cases, which will need to be addressed through a radical review of how RASSO offences are dealt with.

Internal trafficking, including of minors 
32. FiLiA notes and welcomes the successful prosecutions in some cases of those who traffic girls and young women, including from care homes. However, this was not pursued until the Rotherham scandal broke in August 2013
. 


33. FiLiA is aware that there are ongoing reports of groups of men internally trafficking, raping and prostituting girls and young women in the UK and that the problem has not been resolved.

34. Efforts to separate consensual adult prostitution from the rape of those who are trafficked and / or minors were made within s.47 and s.53A of the Sexual Offences Act 2003, which create the offences of purchasing sex from a child and purchasing sex from a trafficked woman respectively.  

35. A 2016 FOI request for the number of prosecutions and convictions for  (i) paying for the sexual services of a child contrary to s.47 of the Sexual Offences Act 2003 and (ii) paying for the sexual services of a prostitute subjected to force under s.53A of the Sexual Offences Act 2003 was answered with the following table, showing that there have been virtually none:

[image: image2.png]Defendants proceeded against at magistrates courts and found guilty at all courts of selected offences

from Sexual Offences Act 2003, England and Wales, 2010 to 2014 (1(2(3)

Section of Act Outcome

Proceeded against
Found guilty

Section 47

Proceeded against
Found guilty

Section 53A )

*-' = Nil

2012 2013 2014
6 4 6
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(1) The figures given in the table relate to persons for whom these offences were the principal offences for which they were dealt with. When
a defendant has been found guilty of two or more offences it is the offence for which the heaviest penalty is imposed. Where the same
disposal is imposed for two or more offences, the offence selected is the offence for which the statutory maximum penalty is the most severe.

(2) Every effort is made to ensure that the figures presented are accurate and complete. However, it is important to note that these data have
been extracted from large administrative data systems generated by the courts and police forces. As a consequence, care should be taken to
ensure data collection processes and their inevitable limitations are taken into account when those data are used.

(3) The number of defendants found guilty in a particular year may exceed the number proceeded against as the proceedings in the
magistrates' court took place in an earlier year and the defendants were found guilty at the Crown Court in the following year; or the
defendants were found guilty of a different offence to that for which they were originally proceeded against.

(4) Came into effect on 1 April 2010

Source: Justice Statistics Analytical Services - Ministry of Justice.
Ref: 235-16 Fol 104794




36. A further FOI request was made in 2020.  There have been no prosecutions annually since 2012 under s.53A and no more than 11 under s.47
.  There is no way to end trafficking for prostitution, to end child prostitution and to end violence against women in prostitution unless demand for prostitution itself is ended. A focus on men’s attitudes is essential to achieve this.
37. FiLiA would encourage the adoption of a Sex Buyer Law to address rape resulting from trafficking, including of minors.
Treatment of accounts of rape in the asylum system 
38. Women who seek asylum in the UK often report rape as part of the persecution that they have experienced in their country of origin. This may be rape as a weapon of war, or it may be a form of non-state torture perpetrated upon them because of their sexual orientation, marital status, religious or political views, or because they have been trafficked. 


39. The culture of disbelief
 which continues to dog asylum decision-making in the UK has a significant impact on women who report rape in an asylum context. While the UK has no responsibility to prosecute rapists abroad, it should nonetheless treat survivors of rape with respect and dignity when they disclose rape as part of a claim. This includes when the disclosure is made at a later stage, which can be due to fear or shame. The UNHCR Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status
 recognises that “a person who, because of [her] experiences, was in fear of the authorities in [her] own country may still feel apprehensive vis-à-vis any authority. [She] may therefore be afraid to speak freely and give a full and accurate account of [her] case.”
40. FiLiA feels that more could be done to support women who disclose rape within an asylum context and that a culture of belief and support should be established. 
Response prepared by FiLiA

London, 29 May 2020
Questionnaire on criminalization and prosecution of rape
Definition and scope of criminal law provisions 
1. Please provide information on criminal law provision/s on rape (or analogous forms of serious sexual violence for those jurisdictions that do not have a rape classification) by providing full translated transcripts of the relevant articles of the Criminal code and the Criminal procedure code. 
Rape – s.1 Sexual Offences Act 2003 
(1)  A person (A) commits an offence if— 

(a)  he intentionally penetrates the vagina, anus or mouth of another person (B) with his penis, 

(b)  B does not consent to the penetration, and 

(c)  A does not reasonably believe that B consents. 

(2)  Whether a belief is reasonable is to be determined having regard to all the circumstances, including any steps A has taken to ascertain whether B consents. 

Assault by penetration – s.2 Sexual Offences Act 2003 

(1) A person (A) commits an offence if— 

(a)  he intentionally penetrates the vagina or anus of another person (B) with a part of his body or anything else, 

(b)  the penetration is sexual, 

(c)  B does not consent to the penetration, and 

(d)  A does not reasonably believe that B consents. 

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances, including any steps A has taken to ascertain whether B consents. 

2. Based on the wording of those provisions, is the provided definition of rape:  Gender specific, covering women only – see below 
Gender neutral, covering  all persons   - see below 
Although both men and women can be victims, the statute only allows for men to be rapists by specifying that it is only committed with a penis and creating a separate offence of assault by penetration for sexual assault by other means. Authorities have defended this distinction and the importance of reserving a word to describe the particular horror and potential harm caused by rape with a penis (although importantly, sentencing for assault by penetration directly mirrors sentencing for rape). 
Based on the lack of consent of victim YES

Based on the use of force or threat  NO 

Some combination of the above.  NO  

Does it cover only vaginal rape?  NO

Does it cover all forms of penetration? It covers all forms of penetration for the victim, but only penetration with a penis for the rapist.
Is marital rape in this provision explicitly included? NO 

Is the law silent on marital rape? NO 

Is marital rape covered in the general provisions or by legal precedent even if it is not explicitly included? YES

Is marital rape excluded in the provisions, or is marital rape not considered as a crime?   NO 


3. Are there any provisions excluding criminalization of the perpetrator if the victim and alleged perpetrator live together in a sexual relationship/have a sexual relationship/had a sexual relationship? If so, please submit it. 
Not in theory, although in practice past sexual contact may influence a decision to charge or not. Even if a suspect is charged, there are statutory provisions for this potentially becoming a trial issue under s41 YJCA 1999.
4. What is the legal age for sexual consent? 
16
5. Are there provisions that differentiate for sexual activity between peers? If so, please provide them. 
Not in statute, but there is discretion contained within the CPS guidance
 as to whether or not to prosecute. 
6. Provide information on criminal sanctions prescribed and length/duration of such criminal sanctions for criminalized forms of rape. 
Rape is a serious specified offence with a maximum penalty of life imprisonment, and a sentencing range of 4 – 19 years custody.  In practice lesser sentences may be imposed and these have been as low as a conditional caution
.
7. What does the legislation in your country provide in terms of reparation to the victim of rape and/or sexual violence after conviction of the perpetrator?  
A victim is able to apply to the Criminal Injuries Compensation Authority
.

Aggravating and mitigating circumstances
8. Does the law foresee aggravating circumstances when sentencing rape cases? If so, what are they? 
Yes. Sentencing takes place when assessing harm and culpability. Factors taken into consideration for harm are:  severe psychological or physical harm; Pregnancy or STI as a consequence of offence; Additional degradation/humiliation; Abduction; Prolonged detention/sustained incident; Violence or threats of violence (beyond that which is inherent in the offence); Forced/uninvited entry into victim’s home; Victim is particularly vulnerable due to personal circumstances.  Factors taken into account for culpability are Significant degree of planning; Offender acts together with others to commit the offence; Use of alcohol/drugs on victim to facilitate the offence; Abuse of trust; Previous violence against victim; Offence committed in course of burglary; Recording of the offence; Commercial exploitation and/or motivation; Offence racially or religiously aggravated; Offence motivated by, or demonstrating, hostility to the victim based on his or her sexual orientation (or presumed sexual orientation) or transgender identity (or presumed transgender identity); Offence motivated by, or demonstrating, hostility to the victim based on his or her disability (or presumed disability).
The offence is then placed within a table to ascertain where it falls with regard to harm and culpability.  Further statutory aggravating factors include previous convictions and an offence committed on bail, and other aggravating factors are
· Specific targeting of a particularly vulnerable victim
· Ejaculation (where not taken into account at step one)

· Blackmail or other threats made (where not taken into account at step one)

· Location of offence

· Timing of offence

· Use of weapon or other item to frighten or injure

· Victim compelled to leave their home (including victims of domestic violence)

· Failure to comply with current court orders

· Offence committed whilst on licence

· Exploiting contact arrangements with a child to commit an offence

· Presence of others, especially children

· Any steps taken to prevent the victim reporting an incident, obtaining assistance and/or from assisting or supporting the prosecution

· Attempts to dispose of or conceal evidence

· Commission of offence whilst under the influence of alcohol or drugs


a) Is rape by more than one perpetrator an aggravating circumstance?  YES

b) Is rape of a particularly vulnerable individual an aggravating circumstance, or the imbalance of power between alleged perpetrator and victims? (for example, doctor/patient; teacher/student; age difference) YES 
c) Is rape by spouse or intimate partner an aggravating circumstance? NO 


9. Does the law foresee mitigating circumstances for the purposes of punishment? YES If yes, please specify. 

No previous convictions or no relevant/recent convictions

Remorse

Previous good character and/or exemplary conduct

Age and/or lack of maturity where it affects the responsibility of the offender

Mental disorder or learning disability, particularly where linked to the commission of the offence

10.  Is reconciliation between the victim and the perpetrator allowed as part of a legal response? YES/NO  If so, at what stage and what are the consequences?  Regardless of the law, is reconciliation permitted in practice? YES/NO and what is the practice in this regard? 
It is permitted unless something is implemented to prevent it, i.e. bail conditions.
Sexual Harm Prevention Orders are increasingly imposed post-conviction where they are deemed 'necessary,'  which impose general prohibitions relating to the type of harm/ threat the perpetrator poses and may in theory remove the possibility of a reconciliation, depending on the particular conditions of the order.
Restraining Orders are also commonly imposed post conviction (and occasionally post-acquittal) which prevent the perpetrator from contacting the victim for a set number of years, although the victim's wishes are taken strongly into account and it would be unusual for such an order to be applied for if the victim did not support it and desired a reconciliation.
11. Is there any provision in the criminal code that allows for the non-prosecution of perpetrator? YES/NO If yes, please specify. 
a) if the perpetrator marries the victim of rape? NO  
b) if the perpetrator loses his “socially dangerous” character or reconciles with the victim? NO  
Not statutory, although both limbs of the charging code and standards will always apply (i.e. the prosecution must meet the evidential threshold and be in the public interest). Reconciliation may be a factor against the public interest in prosecuting, but prosecution after a complainant has withdrawn their support is still possible and does sometimes happen, for example through applications to adduce the complainant's statement as hearsay if they refuse to give evidence against the perpetrator.
Prosecution
12. Is rape reported to the police prosecuted ex officio (public prosecution)? YES
13. Is rape reported to the police prosecuted ex parte (private prosecution)? Very rarely is a prosecution brought by a private individual rather than the Crown Prosecution Service. The CPS may take over a private prosecution and may then drop the case.


14. Are plea bargain or “friendly settlement” of a case allowed in cases of rape of women? 
Plea bargains in the American sense do not exist in England & Wales, although positive engagement between the Prosecution and Defence is permitted, and can lead to an agreement, for example, that a guilty plea to a lesser offence will be acceptable to the prosecution (for example a guilty plea to a sexual assault, with the rape not proceeded with). These agreements can only be in the context of the 2 part test (evidential threshold and public interest). The views of the complainant will be a strong factor in deciding whether these agreements are made, although they are not paramount. The public interest in not subjecting a complainant to a trial, including cross examination, and guaranteeing a conviction, is weighed against the public interest in pursuing the more serious charge, and will be case-specific.
15. Are plea bargain or “friendly settlement” of a case allowed in cases of rape of children? 
As above
16. Please provide information on the statute of limitations for prosecuting rape.
There is no statute of limitations for indictable offences including rape, but the passage of time since the offence will be an important consideration in considering whether the charging test is met. It may have an impact on both the public interest in pursuing a prosecution, and on whether the quality of evidence available will meet the evidential threshold.
17. Are there provisions allowing a child who was the victim of rape and to report it after reaching adulthood?
No specific statutory provisions, but there is some guidance. There is nothing to compel a child victim to wait until they reach adulthood to report or pursue a prosecution.
18. Are there mandatory requirements for proof of rape, such a medical evidence or the need for witnesses? NO 
19.  Are there rape shield provisions aimed at preventing judges and defense lawyers from exposing a woman’s sexual history during trial?
s41 YJCA 1999- the starting point is that previous sexual history is not admissible. However, the provisions of s41 provide specific 'gateways' through which lawyers can argue that certain facts should be admissible. A Judge determines these applications, in the absence of the jury, on the basis of the particular facts of the case.
20.  Are there procedural criminal law provisions aimed to avoid re-victimizations during the prosecution and court hearings? 
Yes:
i. Mandatory further judicial qualification for any Judge dealing with rape/ sexual offences
ii. Vulnerable witness training for advocates who practice in this area (and others), which focuses on the type and style of questions that can be put to a complainant in cross examination
iii. Unrepresented defendants do not have the right to cross examine complainants in these cases directly, instead a court-appointed lawyer must cross examine on their behalf
iv. Jury directions re 'myths and stereotypes' in rape cases, addressing some common misconceptions and instructing the jury to disregard them.

Other
21. Please explain any particular and additional barriers to the reporting and prosecution of rape and to the accountability of perpetrators in your legal and social context not covered by the above.

Please see the main body of these submissions.
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