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Progress towards the realisation of the human rights to water and sanitation will depend on the
international community’s ability to ask hard questions about water governance. How better to
develop water services and enhance their availability, quality and safety, accessibility, affordability,
cultural acceptability and sustainability, together with equality and nondiscrimination, transparency,
participation, and accountability? How to ensure that states use the maximum available resources for
the progressive realisation of the rights and avoid retrogression in their enjoyment?* Crucially, asking
guestions on the governance of the rights will only be a first step. Achieving these ambitious objectives
will also require the water community to learn and transform practice in policy and service delivery.

It is therefore surprising that the OECD Water Governance Initiative (WGI) advises the Special
Rapporteur on the Human Rights to Safe Drinking Water and Sanitation to neglect an important aspect
of water governance: the choice between public and private service delivery. In a letter submitted in
response to the consultation on the Special Rapporteur’s thematic report on private sector
participation and the human rights to safe drinking water and sanitation,? the WGI bases its advice on
notable tenets of neoliberal ideology. These include the beliefs that the lack of unequivocal evidence
on public vs. private efficiency means that the two sectors are equivalent, and that the main role of
the public sector is to regulate and not deliver water services. These beliefs come from the dogmatic
preference that multilateral organisations like the OECD and the World Bank show for private
management. These organisations disregard the evidence on the problems with the private sector and
the merits of strengthening public sector water delivery.® Accepting WGI’s advice on changing the
focus of the thematic report would therefore risk replacing skewed answers for legitimate questions.

By contrast, the concept note issued by the Special Rapporteur in support of the consultation poses
important open-ended questions. These questions are most relevant to the mandate of the Special
Rapporteur, that includes identifying challenges and obstacles to the full realisation of the human
rights to water and sanitation, protection gaps, good practices and enabling factors. For example, one
section of the concept note looks at the risks posed by private sector participation to the enjoyment
of the rights. Another section discusses the gaps in human rights protection that can be associated
with private sector participation. A third section is devoted to the different forms of private sector
participation and related trends, like the diffusion of remunicipalisation.* Remunicipalisation consists
in the return of urban water services to public ownership and management following the termination
of private operating contracts. The extent of its diffusion since the turn of the century is symptomatic
of the limitations of the private sector. If there have been 235 cases of water remunicipalisation both
in the global North and South from 2000 to early 2015, this number has grown to 267 by late 2016°
and 311 by late 2019.” These developments cannot be ignored in a balanced, evidence-based, and
careful analysis of the prospects for the human rights to water and sanitation.

PSIRU’s research shows in detail how private sector participation poses serious risks to the realisation
of the human right to water. In Jakarta, Indonesia a local court decided in 2015 to cancel two private
concessions on the grounds of breach of the human right to water. The two concessions had been
awarded in 1997 — in the absence of competition - to two multinationals, each in joint venture with
cronies of dictator Suharto. In 2001, following Suharto’s downfall, the multinationals renegotiated the
contracts and the dictator’s cronies exited the partnerships. The two concessions failed to meet
expectations of superior private sector efficiency. The new contractual terms did in fact remove any
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element of financial risk from the companies and gave them no incentive to operate efficiently as
profit was guaranteed irrespective of performance. The performance of the two concessions has been
abysmal both before and since the renegotiation. Throughout the life of the concessions there has
been little improvement in performance and service coverage has only expanded from 44.5 percent
in 1998 to 59.4 percent 20 years later. This lacklustre performance is compounded by steep price
increases and cost inefficiencies that cast doubts on the justification of these increases. The limited
expansion of service coverage — caused in part by the low profitability of connecting poor households
— has exacerbated problems of affordability and inequity for the unserved. These are forced to choose
between spending as much as half of their daily income to buy water in jerry cans and digging wells to
access Jakarta’s polluted low-level groundwater. There are also environmental hazards. The quality of
piped water is so bad and service reliability so poor, that the better-off resort to deep water drilling
to consume the cleaner deep-level groundwater. As a result, Jakarta is sinking faster than any other
big city on the planet.® Jakarta is only one textbook case of the problems with water privatisation.
There are dozens and dozens of cities, both in the global North and South, that have experienced the
risks caused by private sector participation to the enjoyment of the human right to water.®

PSIRU’s research also shows how even strong regulatory frameworks designed to enable privatisation
may have gaps in the protection of the human rights to water and sanitation. In England, water supply
and sewerage were privatised in 1989. Economic regulation was entrusted to Ofwat, a powerful and
resourceful regulator that in 2017 had 174 permanent employees and a budget of over £25 million.
Ofwat is a non-ministerial government department — independent of government and accountable to
Parliament — with the power to shape the regulatory framework and a central role in ensuring the
success of privatisation. While Ofwat claims that £111 billion have been invested since privatisation,
tariffs have increased by 40% above inflation since 1989 and there was no improvement in efficiency
between the first five years of private operations and the last five years of public management. From
2007 to 2016, the private companies have paid over £18 billion in shareholder dividends, producing
an upward pressure on pricing and causing an alarming increase in water poverty. In 2014-15, an
estimated 23% of households in England were spending more than 3% of their income on water and
sewerage and an additional 11% were spending over 5% of their income. This meant that 34%, more
than a third of households in England were affected by water poverty. As a result, arrears in water
charges are a contributing factor of destitution in the UK. Private companies’ profit-seeking tactics and
regulatory complacency were co-determinants of this alarming increase in water poverty. Irrespective
of Ofwat’s statutory responsibility for protecting the interests of all consumers, it has failed for over
25 years to adequately address the issue of water affordability by a growing section of society. This
contrasts with the robust action that Ofwat has taken to protect the interests of the companies and
ensure their ability to remain profitable - for example with its 2002 decision to make the companies’
licences virtually perpetual - and suggests that Ofwat has for too long selectively defined its own remit
to exclude the protection of vulnerable consumers.'® Despite the specificities of the institutional and
regulatory framework of England’s privatised water and sewerage services, these gaps in protection
are not exceptional. Indeed, PSIRU’s research on the experience with over 40 contracts in more than
20 countries — covering diverse forms of private sector participation in the global North and South —
finds evidence of systematic private interest-seeking irrespective of the type of contractual and
regulatory arrangements.?

The upshot is that the concept note identifies serious risks and concerning protection gaps, given the
prominence of private sector participation in international water policy. It is urgent to better
understand the causes, modalities and consequences of these risks and gaps. In fact, identifying the
enabling factors for the full realisation of the human rights to water and sanitation requires engaging
with the constraints discussed in this letter. The rationale for the concept note and thematic report is
robust and the authors have to be congratulated for following the true spirit of the rights: to put the
collective needs of human communities and the environment over and above the needs of the market.
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