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Mandate of the Special Rapporteur on the human rights to safe drinking water and sanitation
Report to the 75th session of the UN General Assembly in 2020
The Special Rapporteur’s thematic report to the General Assembly to be presented in October 2020 will focus on privatization and the human rights to safe drinking water and sanitation. For general guidance, the following tabel summarizes the limits of the report scope, clarifying what situations will or will not be included on it: 
	The scope of this report includes:
	The scope does NOT include :

	· Private sector actors (for-profit organizations)
	· Non-profit organization that undertake service provision
· Informal service providers

· Community-led service provision

· State-owned enterprises

	· Enterprises that government owns capital and shares in, but where a large proportion of shares are owned by private investors.
	· State owned-enterprises, i.e., any corporate entity in which the government owns almost all the  capital or the voting shares

	· Private sector participation with specific focus on service provision
	· Private sector participation in subsidiary activities across the whole water and sanitation cycle by, inter alia, supplying materials and equipment, developing engineering designs and building infrastructure

	· Impact of remunicipalization and risk of private sector participation 
	· Comparative analysis on risks and advantages of water and sanitation provision by public and private entities

	· Both water and sanitation services
	

	· Assess the level of risks and reasons behind those risks that private sector participation brings when for-profit organizations are heavily involved in service provision
	· Whether human rights dictates a specific type of model or service provision 


Questionnaire - non-State actors

The Special Rapporteur would welcome answers to the following questions:

1. Please describe briefly the role and responsibilities of your organization in the water and sanitation sector, particularly concerning assessment or promotion of private provision.
Italian Forum of Water Movements is a bottom-up social movement aiming to foster remunicipalisation of water and sanitation systems, to counter private water provision http://www.acquabenecomune.org/ 

Current situation and trends

2. In your view, what the role has the private sector played in the water and sanitation provision in the countries your organization works in (or at the global level)? How has this role evolved in recent decades? Please provide examples.
Private sector played the main role in the second half of 19th century in Italy until, on early 20th century,  a national law was enforced to create  local public services in order to develop industrialization and welfare of urban communities.

In 1945, after the wartime devastations of  2nd World War  the reconstruction of W&S system was carried out  (1945-1980) under public ownership and governance (by single or associated Municipalities). 

As from 1980, privatization of public services spreads far and wide to almost all Italian operators, W&S included, by means of transforming the service providers originally governed by public law into private undertakings operating under private/commercial law. The process went so far this way that a  2010 National Law required  all Municipalities to privatize AT LEAST 40% of their assets in Local Services Enterprises, W&S included. 

To block this move, the undersigned Italian Forum of Water Movements collected 1.400.000 signatures, (far beyond the 500.000 required) to call a Referendum, which was held in 2011 and turned out to be a big success due to the great attendance and extraordinary results: 95% of voters rejected privatization of W&S public enterprises.

3. Why do public authorities allow or even attract privatization of water and sanitation services? What would be the alternatives for public authorities? 
Italian public authorities allow or even attract privatization of water and sanitation services for ideological reasons, which have nothing to do with the public interest: they are convinced that water is a commodity to be sold in the market to make profits, not a common good essential for life, from which no one should be excluded, to be protected for future generations.

The alternative consists in getting W&S services out of the market, to be governed as Commons, not for profit and according to popular guidelines through participatory management. 

4. In your view, have International Financial Institutions (IFIs) recently encouraged privatization? Could you provide concrete examples?
It is widely believed that National and  International Financial Institutions (IFIs) encourage privatization. Unfortunately, commercial laws ruling private W&S enterprises, do not allow transparency, unless the judiciary intervenes. 

5. In case of economic crises, have the promotion of privatization increased? 
Yes, definitely. Economic crisis is cutting financial transfers from the State to the Local Authorities. In order to maintain local public service and welfare, Local Authorities get into debt with private banks and financial bodies, or sell their assets in local services companies, W&S included.

Private provision
6. In your experience, if the private sector is involved in provision of water and sanitation services, what process was undertaken prior to the decision to adopt this model of provision? What types of concerns have been considered in such decisions?
Usually no process is undertaken prior to the decision to adopt the model of private provision. It is enough to state that there is a lack of public money because of national debt, economic crisis, austerity etc., and therefore private sector involvement is to be called for.

However it must be pointed out that European rules and regulations on W&S provision clearly state the “full cost recovery” principle, so that water bills cover all operation, maintenance and investment costs,  i.e.: each and every water operator can achieve a balanced budget unless its management is incompetent or corrupt. The point is to avoid waste or theft of public money, not to charge water bills with “profit” extra costs. 

7. How could public authorities use the features of private providers to foster the realization of the human rights to water and sanitation (HRtWS)? Is private provision positive for the progressive realization of the human rights to water and sanitation? If yes, in which circumstances?
In no way nor circumstances. As long as W&S are considered and managed as normal market commodities to make a profit out of them, human rights are not enforceable for the poor of the world having no money on hand. E.g. In Italy, if you do not pay the water bill, private provider cuts off the water supply, while the public supplier either slows down the water flow to 50 l/day (according to UNO resolution on right to water), or the Municipality pays the bill to avoid suspension for default. 

I.e. Only the public W&S provision is positive for the  realization of the human rights to water and sanitation

8. How have instruments and mechanisms in place allowed the users (and non-users) to complaint and get remedy from private providers?
All over the Country the situation is not satisfying, especially in Southern Italy areas and in the Islands where complaints for insufficient extension of W&S networks and/or lack of treatment  plants, triggered penalties to our Country  under EU Directive 91/271/CEE on  wastewater treatment.

9. Do private providers advocate for stronger regulation? If so, why? 
No, they do not. Private providers counter any possible concession to the public domain, and only ask for higher W&S tariffs.

10. How has been the relationship between private providers and public authorities at the local level? What are potential concerns public authorities and users face vis-à-vis private providers? 
In the last few years relationship between private and public authorities have worsened  due to the fact that

-  private providers do not comply with rules and commitments under public service contracts

-  therefore some local authorities were compelled to terminate their contracts, e.g. Girgenti Water in Sicily,

-  some private providers have been involved in investigations into mafia and other criminal organizations.

11. How have private providers contributed to or harmed the realization of the HRtWS? Please give examples.
-  In 2007 ACEA and SUEZ were condemned by the Antitrust Authority for having entered into an agreement restricting competition through coordination of their respective commercial strategies and management of water services on the Italian home market.
 In 2012 the sentence was confirmed by a ruling of the Council of State.

-  ARERA (the Italian Regulatory Authority for Energy, Networks and Environment) in 2012 started to develop a new water pricing method. In our opinion, such new tariff system is only meant to cunningly reintroduce under the new name of “cost of financial resources” a guaranteed profits to water providers, corresponding to a standard percentage on the invested capital. In other words, this is the very same mechanism of remuneration of invested capital that popular vote repealed by 2011 Referendum.

- PPP: private-public partnership is often used by national and local governments to hide public debt through non transparent accounting practices. Moreover PPP allows long delays in larger projects and they cause both cost overruns and benefit shortfalls. 

- “In house providing” contracts:  public contract awarded to enterprises owned by public authorities but ruled by private low, according to Art. 12 – EU Directive 2014/24/EU - often result in inefficiencies complaints, delays, misrule and corruption: e.g. the construction in Northern Italy of the Val di Susa new Aqueduct, costing more than 130 million euro, has started in 2007 and is not yet completed. A 20 million euro contract awarded by the same “in house” provider had to be withdrawn after the award criteria and scores were publicly proved to be manipulated.
  

12. What is the nature of the information available on service provision? Does it allow for the adequate accountability of private providers and public authorities? 
Broadly speaking we can say YES, since Italian laws are sufficiently clear and detailed on the matter. The trouble is that Municipalities seldom do their job: they do not exercise the power granted to them by art. 42 of It. Law n. 267/2000 to address and control their public services providers.

13. Who monitors the performance of private providers in respect to the normative content of the HRtWS and how? Who intervenes when there are risks of human rights violations and how is it done? Who imposes penalties in case violations occur?
The Italian law gives the ruling power over W&S services to the Municipalities. They are organized in administrative territorial units (10 to 20 Municipalities) and elect their representative in the Conference of Mayors, exerting the power of guidance and control of the operator in charge of the W&S system. 

The Conference of Mayors is likewise in office for investigating  and sanction human rights violations, as well as for reporting them to the judiciary.

The Italian Regulatory Authority for Energy, Networks and Environment (ARERA) carries out regulatory and supervisory activities in the sectors of electricity, natural gas, water services, waste cycle and district heating. 

Established by Law No.481 of 1995, ARERA is an administrative authority in charge of promotion of competition and efficiency in public utilities, as well as protection of the interests of users and consumers. These functions should be performed by balancing operators’ economic and financial objectives with general social objectives, for environmental protection and the efficient use of resources.

In general, ARERA pronouncements do not appear to be aimed at protecting consumers’ interests,  but rather private providers’ interests: ARERA is fully financed by them, after all.

14. What are the main challenges public authorities face regarding availability, accessibility, quality and affordability when private actors provide water and sanitation services?  Please give examples.
The main challenge is the Public authority capability of drafting a concession and/or service agreement  in the public interest. This depends from the professional quality of its managers and technicians. Unfortunately the practice of outsourcing has got rid of them, of their tasks and responsibilities, so that Public Authority is lacking skills and expertise more and more, consequently being unable to control seriously private W&S providers.

15. Do you know any case of corruption involving private provision of water and sanitation services? Please give the necessary details.
Yes. Here is a list of a few out of many others:

- Gori spa, public-private partnership company of  the Campania Region, controlled by Roman multiutility ACEA, operated W&S service in Salerno and Naples where former ARIN S.p.A was recently transformed into Public Company ABC Naples.
 
- Girgenti Acque
  

- water pollution
  

- Acquedotto del Fiora (Tuscany)

- procurement of public contracts concerning the supply of water systems- Reggio  Calabria
 

- Siracusa  (Sicily) 

16. Has the private sector shown more capacity to mobilize funds than the public sector? Could you please give concrete examples?
No, just the opposite. In the first decade of Italian privatizations (1990-2000) private sector investments dropped from 2 million euro/year to 800.000 euro/year.

On the contrary, Consorzio Acquedotto del Monferrato, governed by public law, with  more than 100 member Municipalities, scored rich balance sheet profits and investment.

17. In your opinion, is there power imbalance in a public-private partnership? Could you please give concrete examples of effects of this relationship?
Yes, definitely. 

- while private undertakings are exclusively profit oriented, public bodies mission consists in providing essential services, as the W&S service,  to grant the right to water to any and all human being. 

- private undertakings are allowed by law to keep secrecy on their doings,  to act in competition and not in solidarity, while public  bodies are due to transparency, are submitted to public authorities controls, and are bound to implement the guidelines of the local and/or National Government.

18. When there is private participation in the water and sanitation sector, to what extent the private actor brings its own financial resources to the service?
Private financial resources to the public service are brought only under economical profitability – non solidarity – conditions. 
Remunicipalization
19. Have you studied any case of remunicipalisation? Why and how has it occurred? What types of difficulties has the public authority faced to establish the new municipal provider? Please, provide details of those processes.
Yes, many. A national campaign is underway in Italy for the remunicipalisation of the W&S sector. To that purpose hundred thousand signatures were collected in 2007 under a Law Draft then submitted to the Parliament, but not yet approved, alas! 

An updated text is presently  under discussion in the Italian Chamber of Deputies.

At the same time a national campaign was launched by the Italian Forum of Water Movements to municipalize the local W&S services.   

Up to now, only Naples Municipality has achieved the desired result. But ongoing initiatives are getting close to remunicipalisation, in many large and small  Municipalities (from Sicily to Piedmont) notwithstanding strong opposition of political parties and economic corporations.

It should be pointed out that also the EU normative on water (mandatory for each EU state member) plays a key role in determining chances or limitations to the realization of the HRtWS and to the process of remunicipalisation. In this respect the new text of the Drinking Water Directive (DWD) and of the Water Frame Directive (WFD), currently still under revision, will turn out to be decisive. The question can be summarized as follows:

· a successful European Citizen Initiative (ECI Right2Water – 2012/13)) requested to consider water as a common good and not a commodity and demanded an universal implementation of  the HRtWS and a public and participative government of water. Such requests were delivered to UE Commission and Parliament

· in 2015 a Resolution of the UE Parliament  approved the majority of ECI demands

· on this basis, in view of the imminent revision of the DWD and WFD, the European Water Movement (EWM), whose Italian Forum of Water Movements is a founding member, presented a proposal of improvement of the DWD and WFD with reference to the ECI requests. Main items: universal access to W & S services and their affordability; prohibition of water disconnections; exclusion from any liberalisation and trade and investment agreement

· consultation and confrontation phases have been practically concluded, but further modifications during discussions in UE Commission, Council and Parliament could modify drastically the text of the Directives while in the mean time citizens, movements and other social subjects have no access to confrontation nor information about last developments.

To conclude, there is the concrete risk that the combined set of the revised water directives, mainly DWD and WFD, is bypassing the main demands about realisation of the HRtWS, except the availability of tap water in public places.

Lastly, failure to exclude water (and, more in general, commons) from trade and investment agreements put nations, regions and local communities under the menace of possible claims of private investors against measures undertaken in favour of public services, through the well known arbitration of commercial tribunals like ISDS etc., compromising in such a way the chances for a strong and effective implementation of the HRtWS.
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