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Mandate of the Special Rapporteur on the human rights to safe drinking water and sanitation

Report to the 75th session of the UN General Assembly in 2020
The Special Rapporteur’s thematic report to the General Assembly to be presented in October 2020 will focus on privatization and the human rights to safe drinking water and sanitation. For general guidance, the following tabel summarizes the limits of the report scope, clarifying what situations will or will not be included on it: 
	The scope of this report includes:
	The scope does NOT include :

	· Private sector actors (for-profit organizations)
	· Non-profit organization that undertake service provision
· Informal service providers
· Community-led service provision
· State-owned enterprises

	· Enterprises that government owns capital and shares in, but where a large proportion of shares are owned by private investors.
	· State owned-enterprises, i.e., any corporate entity in which the government owns almost all the  capital or the voting shares

	· Private sector participation with specific focus on service provision
	· Private sector participation in subsidiary activities across the whole water and sanitation cycle by, inter alia, supplying materials and equipment, developing engineering designs and building infrastructure

	· Impact of remunicipalization and risk of private sector participation 
	· Comparative analysis on risks and advantages of water and sanitation provision by public and private entities

	· Both water and sanitation services
	

	· Assess the level of risks and reasons behind those risks that private sector participation brings when for-profit organizations are heavily involved in service provision
	· Whether human rights dictates a specific type of model or service provision 





Questionnaire - non-State actors
The Special Rapporteur would welcome answers to the following questions:
1. Please describe briefly the role and responsibilities of your organization in the water and sanitation sector, particularly concerning assessment or promotion of private provision.
Food & Water Watch is national nonprofit environmental organization that assists communities in grassroots organizing to support public control of water and sewer services across the United States. For the last 15 years, we have worked closely in and with local communities to oppose privatization and to support efforts to improve water quality and accessibility through public ownership of water services. We are a clearinghouse of information and support, providing technical assistance to campaigns to defeat privatization attempts and to support affordable, safe, public water across the United States. 

Current situation and trends
2. In your view, what the role has the private sector played in the water and sanitation provision in the countries your organization works in (or at the global level)? How has this role evolved in recent decades? Please provide examples.
Although water privatization receives a great deal of attention from policy makers, the dominant trend in the United States is in the other direction — toward public ownership. There are many good reasons for this trend. By owning and operating their water and sewer systems, local governments have control over the decisions that determine the cost and quality of services that are essential for public health and wellbeing as well as economic viability. This control allows governments to direct development, planning and growth and to better protect the environment and sustain their local economies. 
[bookmark: _GoBack]Public water prevails across the United States. The vast majority of people receive tap water from a publicly owned utility. Nearly nine out of ten people in the United States receive their water service from a publicly owned utility. 
· Publicly owned utilities served 87 percent of people that have piped water service.
· For-profit water companies own only about 10 percent of water systems, most of which serve small communities.  

There is a nationwide trend toward public ownership of water system in the United States. More and more people each year receive their water service from a public utility. 
· From 2007 to 2014, the portion of people with water service from publicly owned systems increased from 83 percent to 87 percent. 
· From 2007 to 2014, the number of private systems dropped 7 percent (a loss of nearly 1,700 privately owned systems), while the number of people served by privately owned systems fell 18 percent (8 million people). 
· At the same time, the number of publicly owned systems remained fairly constant, but these public systems saw their service population grow by 10 percent, adding 24 million people to their networks. 
· Public water utilities are also taking over and consolidating private systems. 

According to survey data from the U.S. Environmental Protection Agency (EPA), less than a quarter (22.3 percent) of the privately-owned systems are for-profit water businesses.[endnoteRef:1] The rest are non-profit entities or ancillary systems, which are systems that are owned by entities whose primary function is not water provision (for example, manufactured home parks).[endnoteRef:2]  [1:  U.S. EPA. “2006 Community Water System Survey: Volume 1.” (EPA 815-R-09-001). February 2009 at 8 to 9.]  [2:  Ibid. at 8 to 9 and 42.] 

Overall, for-profit water companies own only about 10 percent of U.S. community water systems.[endnoteRef:3] The vast majority of the water systems owned by for-profit companies are small, with about 90 percent serving fewer than 3,300 people.[endnoteRef:4]  [3:  Food & Water Watch calculations based on U.S. EPA, 2014; U.S. EPA, 2009 at 9.]  [4:  U.S. EPA, 2009 at 15.] 

Nationally, there has been an ongoing shift to public ownership of drinking water services. Between 2007 and 2014, the portion of the population with public water increased from 83 percent to 87 percent. Over this period, the total number of people served by public systems increased by 10 percent, as public systems added 24 million people to their customer base. Meanwhile, the number of people served by privately owned systems fell by 18 percent, as private companies served 8 million fewer people in 2014 than in 2007.[endnoteRef:5]  [5:  Food & Water Watch calculations based on data from U.S. EPA, 2014; U.S. EPA. Safe Drinking Water Information System – Federal Version (SDWIS/FED). Public Water System Inventory data. October 2007.] 


3. Why do public authorities allow or even attract privatization of water and sanitation services? What would be the alternatives for public authorities? 
In the United States, some public officials have sought to lease or sell public water and sewer systems to fund ongoing government functions or to pay down liabilities. They have tried to use water privatization to create the illusion of having balanced the budget, when in fact they are just digging the hole deeper.[endnoteRef:6]  [6:  Irwin, Timothy C. International Monetary Fund. “Accounting Devices and Fiscal Illusions.” (SDN/12/02). March 28, 2012 at 6 to 8; KPMG. “Global Infrastructure: Delivering Water Infrastructure Using Private Finance.” January 2011 at 8; U.S. Government Accountability Office. “Wastewater Infrastructure Financing: Stakeholder Views on A National Infrastructure Bank and Public-Private Partnerships.” (GAO-10-728). June 2010 at 28; Werkman, Janet and David L. Westerling. “Privatizing municipal water and wastewater systems: Promises and pitfalls.” Public Works Management & Policy, vol. 5, iss. 1. July 2000 at 62; New York Office of the State Comptroller. “Controlling Risk Without Gimmicks: New York’s Infrastructure Crisis and Public-Private Partnerships.” January 2011 at 11 to 12; Dannin, Ellen. “Crumbling infrastructure, crumbling democracy: Infrastructure privatization contracts and their effects on state and local governance.” Northwestern Journal of Law and Social Policy, vol. 6, iss. 1. Winter 2011 at 51; Gialis et al., 2011 at 1716 to 1717; Goldsmith, Stephen. “Prudent privatization: Too often, political rhetoric overshadows careful analysis.” Governing Magazine. January 14, 2009.] 

Water privatization is not a real solution to government financial challenges. It is a one-shot ploy that masks the underlying problems and that delays the hard decisions necessary for real fiscal sustainability.[endnoteRef:7] Instead of reducing public bills or mitigating the financial burden on taxpayers, it increases the long-term costs borne by households and local businesses.[endnoteRef:8] [7:  State Budget Crisis Task Force, 2012 at 3; Werkman and Westerling, 2000 at 62. ]  [8:  Werkman and Westerling, 2000 at 62.] 

The government’s primary objective in these privatization arrangements is to obtain a sizable upfront payment from the company or consortium that takes over the water or sewer system, often as a desperate response to a fiscal crisis. As a consequence, governments usually award contracts to the bidder that offers them the most money, instead of selecting the highest-quality or least-expensive option for households and local businesses.[endnoteRef:9]  [9:  OECD Competition Committee. “Concessions.” OECD Journal: Competition Law and Policy, vol. 10, iss. 1. April 2010 at 16 and 22.] 

Some smaller governments have sold off water and sewer systems to for-profit companies in hopes that the company will improve aging infrastructure. While it is true that much of the water infrastructure in the United States is aging and reaching the end of its useful life, the more appropriate and cost-effective solution is to use public financing. Public water utilities should invest in their systems using public borrowing on the municipal bond market and subsidized federal and state loans and grants. They can further improve their services themselves by:
· Enhancing public input through open and transparent procedures that encourage stakeholder involvement; 
· Boosting in-house expertise through targeted hiring, reducing contracting and investing in job training for current staff; 
· Implementing water affordability programs that provide credits to low-income households, adjusting their water bills to a level that they can afford to pay; 
· Working to ensure source water protection locally and regionally; 
· Maximizing services and reducing costs through greater coordination among their departments; and
· Sharing resources and expertise through public-public partnerships with other public sector, labor and non-profit entities. 

U.S. local water systems should not have to go it alone. The U.S. federal government has a responsibility to ensure that our local public water and sewer systems receive the support they need. Communities across the country need a dedicated source of federal funding for our water systems to improve water quality, protect the environment, create good jobs and ensure safe, reliable water for generations to come. With a renewed federal investment in our water resources, robust, responsive and responsible public utilities can best meet the needs of communities and ensure safe and affordable water for all people in the United States. 

4. In your view, have International Financial Institutions (IFIs) recently encouraged privatization? Could you provide concrete examples?

5. In case of economic crises, have the promotion of privatization increased? 
Yes, in particular, following the Great Recession of 2008, we saw more Wall Street firms and certain government officials promote water privatization in the United States. In the wake of the economic downturn, many local governments across the United States struggled to balance their budgets as tax revenues fell and expenses grew.[endnoteRef:10] As state and local budgets continued to deteriorate through 2010,[endnoteRef:11] public officials searched for new revenue sources to avoid deep cuts to the public services that more and more of their constituents relied upon.  [10:  National Governors Association and National Association of State Budget Officers. “The Fiscal Survey of States.” June 2010 at vii to viii; Pollack, Ethan. Economic Policy Institute. “Local Government Job Losses Hurt Entire Economy.” (Issue Brief #279). May 27, 2010; Fletcher, Michael. “Economic recovery not yet reaching Americans, Middle Class Task Force chief says.” The Washington Post. July 2, 2010.]  [11:  National Governors Association and National Association of State Budget Officers. [Press release.] “Findings of biannual fiscal survey show states lag behind national economic recovery.” June 3, 2010; McFarland, Christiana. National League of Cities. “State of America’s Cities Survey on Jobs and the Economy.” May 2010 at 1 to 4.] 

A growing number of cash-strapped cities and towns turned to one of their most basic resources: water. They began to explore cashing out or monetizing public water and sewer utilities through a sale or concession to generate funding to fill budget deficits. Frequently, the suggestion originated from a private water company that desired control of public water services. 
In May 2010, Don Correll, then-CEO of American Water, the nation’s largest water company, told investors that the fiscal crisis coupled with the need for expensive water system improvements created golden opportunities for privatization. “So the idea of monetizing some assets,” he said, “something that was almost heresy some time ago is something that we’re seeing far more receptivity to today and we are busy with that as well.”[endnoteRef:12] [12:  Correll, Don. American Water Works Co. “American Water Works Co. Inc. at Macquarie Global Infrastructure Conference – Final.” Fair Disclosure Wire. May 25, 2010.] 

Correll reported that American Water was exploring more than 75 “opportunities” to take over municipal water or sewer systems, and he considered these prospective deals to be “more than casual.”[endnoteRef:13] The company claimed to be in talks with several large cities.[endnoteRef:14] Its targets were clustered on the East Coast and in the Midwest.[endnoteRef:15]  [13:  “Q2 2010 American Water Works Co Inc. earnings conference call –final.” Fair Disclosure Wire. August 5, 2010.]  [14:  American Water. Investor conference presentation. December 7, 2009 at 70.]  [15:  American Water. Investor conference presentation. March 2010 at 28.] 

Aqua America, another large for-profit water utility, also sought to take advantage of the crisis and contacted thousands of cities about a potential deal. In April 2010, CEO Nick DeBenedictis told USA Today that the company was in talks to buy 40 water systems and expected to acquire about 20 by the end of the year.[endnoteRef:16] In August 2010, a day after the company held a strategic board meeting about acquisitions, DeBenedictis told investors that the company was concentrating on buying small systems in states where it already operates, adding, “We’re really hustling in this area.”[endnoteRef:17] [16:  Smeltzer, Dave. “Aqua America at Macquarie Global Infrastructure Conference – Final.” Fair Disclosure Wire. May 26, 2010; Keen, Judy. “Cities consider selling water, sewer systems for cash.” USA Today. April 21, 2010.]  [17:  DeBenedictis, Nick. Aqua America. “Q2 2010 Aqua America earnings conference call-final.” Fair Disclosure Wire. August 4, 2010. ] 

In 2010, Food & Water Watch reviewed 200 prospective and completed sales and concessions over the preceding two decades and uncovered five aspects of that trend in water privatization:
· Many cities and towns explored sales and long-term concessions of their water and sewer systems since 2008. There were five times as many prospective deals in 2010 as there were completed transactions in a typical year over the previous two decades.
· Prospective privatizations, if actualized, would affect an unprecedented number of people. The typical water system put forward for privatization in 2010 served around 45 times more people than the average system sold over the last two decades.
· Budget constraints drove the surge in potential privatization deals. Previously, the need for expensive improvements to water infrastructure was the main factor in a municipality’s decision to sell or lease its water system. Since 2008, several cities have considered privatizing well-maintained water systems to shore up weak budgets. 
· Possible sales and concessions were clustered around the Rust Belt. Although the surge in interest was a nationwide phenomenon, prospective deals were concentrated in the Rust Belt, where cities were hit particularly hard by the recession.
· Strong public opposition hindered privatization. Public resistance thwarted at least 17 possible sales and concessions from 2008 to 2010 and seemed likely to block many more prospective deals. In fact, despite new attention on the idea, the number of sales and concessions completed each year remained small.  

Private provision
6. In your experience, if the private sector is involved in provision of water and sanitation services, what process was undertaken prior to the decision to adopt this model of provision? What types of concerns have been considered in such decisions?
In the United States, too often, an elected leader may strong-arm and rush through the privatization for personal political gain, forcing the public into a bad deal.[endnoteRef:18] For example, several residents have accused the former mayor of Allentown, Pa., of trying to do this in his pursuit of a long-term concession of the city’s water and sewer systems.[endnoteRef:19] [18:  Arnold, 2005 at 584; Vining, Aidan R. and Anthony E. Boardman. “Public private partnerships: Eight rules for governments.” Public Works Management Policy, vol. 13, iss. 2. October 2008 at 151.]  [19:  Kraft, Randy. “City Council says no to asset votes being placed on ballot.” WFMZ-TV. January 9, 2013; Slifer, Bruce. “Allentown bullies residents over water-lease plan.” The Morning Call. January 17, 2013; Yankovich, Marc J. “Allentown officials ignore residents’ concerns about water-sewer lease.” The Morning Call. January 17, 2013; Allbright, Jerry. “Run Allentown water, sewer systems more efficiency.” The Morning Call. February 28, 2013. ] 

Government officials pursue privatization without open public discussions about the proposal beforehand. The government official pushing the deal often makes unilateral and heavy-handed decisions to fast track it, while a “small cadre of government officials” negotiates and signs the contract behind closed doors and without public approval.[endnoteRef:20] Government officials also suppress public participation by refusing to disclose important information, including details about the potential private operators and about how the government will select the winning bid.[endnoteRef:21]  [20:  Ibid. at 516 to 518. ]  [21:  Ibid. at 518 to 519.] 

Water privatization has “the potential for ‘sell out’ of the public interest in a one-sided contract due to political influence, unequal bargaining power, or corruption,” according to Craig Anthony Arnold in an article in the Pepperdine Law Review.[endnoteRef:22] Arnold also found, “[I]t is clear that city officials ‘sold’ on a privatization proposal as a quick-fix to public infrastructure financing and operating deficiencies may be less than diligent in protecting the public’s interest — and arguably the public trust — regarding municipal water supply.”[endnoteRef:23]  [22:  Arnold, Craig Anthony. “Privatization of public water services: The states’ role in ensuring public accountability.” Pepperdine Law Review, vol. 32, iss. 3. 2005 at 580.]  [23:  Ibid. at 581.] 

According to Arnold, “Privatization failure tends to occur in communities in which pro-privatization local officials attempt to circumvent public scrutiny and participation with quick decisions, as was the case in Atlanta and in Stockton, California.”[endnoteRef:24]   [24:  Arnold, 2005 at 600 to 601.] 

There is typically little transparency or public input into the process. State laws have restricted public access to information about privatization bids prior to signing a contract, and water corporations actively seek to change state laws to cut the voting public out of the decision-making process. 
In Public Administration Review, Pamela Bloomfield observed that government officials and their privatization consultants even have strong “disincentives to disclose accurate information regarding the budgetary consequences of long-term contracts.”[endnoteRef:25]  [25:  Bloomfield, 2006 at 409.] 

The lack of transparency and accountability in the privatization process makes corruption, high long-term costs and disproportionate rate increases more likely.[endnoteRef:26] To help protect the public interest, privatization decisions should be made in an open and transparent manner with public involvement at every step.[endnoteRef:27] But, Nicholas Miranda in the Yale Law Journal found that the privatization process essentially precludes “democratic deliberation” because governments treat concession agreements as private contracts instead of matters of public policy.[endnoteRef:28]  [26:  Miranda, 2007 at 521 to 527. ]  [27:  Ibid. at 514 and 532. ]  [28:  Ibid. at 516. ] 

Making matters worse, privatization schemes can be inherently opaque. Bloomfield outlined three major barriers to transparency in long-term privatization contracts:
1) The “sheer complexity” of the privatization contract, which makes taxpayers dependent on public officials, and the privatization consultants, for information about the implications and effects of the deal;[endnoteRef:29]  [29:  Bloomfield, 2006 at 408.] 

2) The “willingness of some public officials and consultants to obscure or misrepresent the real costs and risks of long-term contracts;”[endnoteRef:30] and [30:  Ibid. at 409.] 

3) The “lure” of private investment and concession fees as off-budget-financing that “enable local government to borrow funds without regard for local restrictions on debt.”[endnoteRef:31] [31:  Ibid. at 409.] 


By limiting public knowledge about the deal, government officials severely undermine the public’s ability to weigh in on the fate of their essential water and sewer services.[endnoteRef:32]  [32:  Miranda, 2007 at 518 to 519 and 533.] 

Worse, private companies have sought to undermine public engagement in the decision making. In a very recent example, in Edison, New Jersey, citizens were attempting to stop the lease of their water and sewer facilities by collecting signatures to preserve the public systems by placing the control of the systems on the ballot in a special election.  The companies that were seeking the contract, Suez and KKR, hired a firm, misleadingly calling itself the “Edison Utility Improvement Program,” which confronted those people who had signed the petition in an apparent attempt to intimidate them into changing their minds.

To help protect the public, policymakers must ensure real public involvement in the process:
· Transparency: The public should have access to all studies, proposals and information of the government, the privatization consultants and the bidding companies that the government used to develop, assess and evaluate water privatization plans and contracts.[endnoteRef:33] [33:  Arnold, 2005 at 583.] 

· Public participation: The public should be able to weigh in at every step of the privatization process. They should be able to review and comment on all initial plans to privatize, assessments of those plans, proposals, bids, project selection criteria and analyses, and draft and final contracts. The government should consider, review and respond to all public comments and suggestions.[endnoteRef:34]  [34:  Ibid. at 583.] 

· Public approval: Governments should require a public referendum on any proposed lease, concession or sale of a public water or sewer system. 

7. How could public authorities use the features of private providers to foster the realization of the human rights to water and sanitation (HRtWS)? Is private provision positive for the progressive realization of the human rights to water and sanitation? If yes, in which circumstances?
It is clear that involving private enterprises in utility operations is not a means to satisfying the human right to water. Bringing private players into the situation often obstructs the human right to water. 

8. How have instruments and mechanisms in place allowed the users (and non-users) to complaint and get remedy from private providers?
In the United States, when water systems are privately owned and regulated, consumers can file complaints with a state regulation utility commission. This process can be cumbersome. Often, it also means delaying the right of consumers to immediate legal remedy, as courts have rejected civil suits against companies because consumers had not exhausted their options from a regulatory agency. 
For example, Veolia took over management and operation of the water and sewer system in Indianapolis, Indiana, in 2002. Within a year, thousands of residents experienced billing problems,[endnoteRef:35] and consumer complaints more than doubled.[endnoteRef:36] In 2005, because the company lacked proper safeguards, an error caused a boil-water alert for more than a million people, closing local businesses and canceling school for 40,000 students.[endnoteRef:37] Three years later, numerous consumer complaints prompted a state agency to begin an informal probe into the company’s meter reading, and residents sued the company for allegedly using unfair billing practices and overcharging them.[endnoteRef:38] In 2011, a resident filed another lawsuit accusing the company of improper service shut-offs.[endnoteRef:39] Judges dismissed both lawsuits telling residents to first pursue their claims through the Indiana Utility Regulatory Commission.[endnoteRef:40] [35:  Chakrabarty, Gargi. “Indianapolis’ Water Company purchase raises host of issues.” The Indianapolis Star. June 3, 2003; Olson, Scott. “Utility critics say buyouts drain talent.” Indianapolis Business Journal. May 3, 2004.]  [36:  Tully, Matthew. “Indianapolis Water Company sees complaints rise after takeover.” The Indianapolis Star. February 27, 2003.]  [37:  Fritze, John. “Inquiry: Typo led to boil advisory.” The Indianapolis Star. January 19, 2005; O’Shaughnessy, Brendan et al. “Water company awash in controversy.” The Indianapolis Star. October 7, 2005.]  [38:  Bond, et al. v. Veolia Water North America Operating Service, LLC, et al. Marion County Superior Court. (49D07-0804-CC-018081). January 23, 2009 at 7 to 11; Murray, Jon. “State begins informal probe of complaints by water users.” The Indianapolis Star. April 27, 2008.]  [39:  Bridges v. Veolia Water Indianapolis, LLC, 978 NE 2d 447 (Ind: Court of Appeals 2012).]  [40:  Ibid.; Bond v. Veolia Water Indianapolis, 978 NE 2d 759 (Ind: Court of Appeals 2012); Veolia Environnement. April 12, 2013 at 212.] 


9. Do private providers advocate for stronger regulation? If so, why? 
In the United State, private utilities have apparently advocated for stronger water quality regulations only when they can recoup any resulting investment costs through rates. They are driven by profit motive since they earn a rate of return on their investment. Their profit model depends on capital expenditure to drive rate hikes. 
Water companies expect to recover their investment through rate increases. A company official told state regulators as much at a Mid-America Regulatory Conference. In his presentation, Mike Hoffman, the senior manager of financial evaluation and analysis at American Water, explained that a buyer of a water system is “not willing to make [an] investment that it will not be able to recover in rates.”[endnoteRef:41]  [41:  Hoffman, Mike. American Water. “Small System Viability.” Mid-America Regulatory Conference. June 6, 2010.] 

Private utilities have simultaneously worked to pass laws that curtail economic regulation of their companies. They have spent millions of dollars on state-level lobbying to pass laws, such as Fair Value legislation, that removes some regulatory oversight of purchase prices, allowing higher rates on consumers following utility acquisitions.[endnoteRef:42]  [42:  See https://www.foodandwaterwatch.org/insight/are-your-state-officials-cahoots-big-water-corporations] 


10. How has been the relationship between private providers and public authorities at the local level? What are potential concerns public authorities and users face vis-à-vis private providers?
By selling and leasing water systems, local governments abdicate control over a vital public resource. This limits public input into the operation of water and sewer systems. Because water service is a natural monopoly that lacks a true market, consumers can exercise choice only at the ballot box through the election of the public officials who oversee their utility. They don’t have a vote in the corporate boardroom. 
Because a water corporation has different goals than a city does, it will make its decisions using a different set of criteria, often one that emphasizes profitability. This can create conflict. For example, private water companies are unlikely to adopt the same criteria as municipalities when deciding where to extend services. They are prone to cherry-picking service areas to avoid serving low-income communities where low water use and frequent bill collection problems could hurt corporate profits.[endnoteRef:43]  [43:  Smith, Harold J. National Rural Water Association. “Privatization of Small Water Systems.” December 23, 2003 at 17 to 18; Boland, John J. “The business of water.” Journal of Water Resources Planning and Management vol. 133, iss. 3. May/June 2007 at 191; Ouyahia, Meriem Aït. Government of Canada, Policy Research Initiative. “Public-Private Partnerships for Funding Municipal Drinking Water Infrastructure: What are the Challenges?” May 2006 at 29, 30, 34.] 

Water resource protection. Some private companies have sold land protecting water supplies to developers.[endnoteRef:44] In the 1980s, United Water transferred about 600 acres of land, originally acquired to protect the water supply in Bergen County, New Jersey, to its real estate development subsidiary, which planned to resell the land to developers for substantial profits.[endnoteRef:45]  [44:  Spencer, Louisa C. “A vote for legislation to save Bergen County’s watershed.” The Record. April 25, 1991; Arnold, 2005 at 591 to 592.]  [45:  Hanley, Robert. “Utility selling watershed area for large profits.” New York Times. August 5, 1987.] 

Local governments also have paid the costs of private mismanagement. The city of Willits, California, bought its water utility and watershed lands from a private firm in 1984, only to find that the company had failed to make required investments in the water system when it logged the valuable old timber from the land. The city’s water system was failing, had many water quality problems and needed a new treatment plant, in large part because of the private company’s financial neglect and logging activities.[endnoteRef:46]    [46:  Herbert, 2007 at 99.] 

Instead, investor-owned utilities often enter into deals with developers to provide water service to new suburban developments.[endnoteRef:47] In some cases, their participation in these arrangements can facilitate sprawl.[endnoteRef:48] For example, the Brandywine Conservancy believed that American Water’s expansion of a treatment plant in Coatesville, Pennsylvania, would induce unwanted development.[endnoteRef:49] Because low-density developments require greater capital investments, they can be profitable for private water companies.[endnoteRef:50]  In contrast, several cities use the provision of water services to encourage smart growth.[endnoteRef:51] [47:  Aqua America. [Press Release]. “.” October 5, 2006; American Water. “2008 Annual Report.” February 27, 2009 at 20 and 22; Cowell, Rebekah L. “Welcome to Zombieland: The aftermath of Chatham’s pro-growth era.” Independent (NC). January 13, 2010.]  [48:  Lawrence, Stratton. “Privatization of wastewater treatment plants raises concerns about upkeep and sprawl.” Charleston City Paper. March 12, 2008; Beckwith, Ryan Teague. “City opposes sewage plans.” The News & Observer. February 4, 2004; Montgomery, Jeff. “Wastewater plan planned near Rehoboth.” The News Journal. September 8, 2010; Leighton, Brad. “Potential buyer isn’t so different from Nashua, N.H., utility.” The Telegraph. December 29, 2002.]  [49:  Pickering, Anne. “Sewage plant raises sprawl fear.” The Daily Local. November 29, 2009.]  [50:  Transit Cooperative Research Program, National Research Council, Transportation Research Board.  “The Costs of Sprawl – Revisited.” (Report 39). 1998 at 15 and 20; Island Press. [Press Release]. “Is Suburban Living Gouging American Pocketbooks? New Book Measures the True Cost of Sprawl for the Nation.” November 14, 2005; Sullivan. “Blooming Grove struggles with private sewer districts.” Times Herald-Record. June 29, 2010; Snyder, Ken and Lori Bird. “Paying the Costs of Sprawl: Using Fair-Share Costing to Control Sprawl.” December 1998 at 4, 10, 11; Stillwell, Eileen. “Water costs may soar.” Courier-Post. May 19, 2008.]  [51:  Pollock, Peter. “Controlling sprawl in Boulder: Benefits and pitfalls.” Land Lines, vol. 10, iss. 1. January 1998; Klimack, Chad. “Jersey Township wants to retain tight control.” Newark Advocate. June 14, 2010; Snyder, Ken and Lori Bird. “Paying the Costs of Sprawl: Using Fair-Share Costing to Control Sprawl.” December 1998 at 10 and 11.] 

Inflexible Contracts. With concessions, local governments and private companies are bound to the terms of a single contract for the full duration of the deal. Inflexibility of concession contracts restricts innovation and responsiveness to changing circumstances. Because no one can predict all the changes that occur over decades, these contracts invariably are incomplete and can require costly renegotiations.[endnoteRef:52] This could cause conflict. [52:  Rees, Judith. Global Water Partnership, Technical Advisory Committee. “Regulation and private participation in the water and sanitation sector.” TAC Background Papers, No. 1. July 1998 at 18 to 19; Iossa, Elisabetta and David Martimort. The Centre for Market and Public Organisation, Department of Economics, University of Bristol. “The Simple Micro-Economics of Public-Private Partnerships.” (08/199). May 11, 2008 at 33, 42; Pérard, Edouard. “Water supply: Public or private? An approach based on cost of funds, transaction costs, efficiency and political costs.” Policy and Society Associates, vol. 27. 2009 at 202l Marques, R. and S. Berg. Public Utility Research Center, Warrington College of Business Administration, University of Florida. “Risks, Contracts and Private Sector Participation in Water Utilities.” May 3, 2010 at 1, 2, 5, 11, 14.] 

“If the government ever wanted to change something, the lessee is in [too] strong a position,” Aaron Renn, an urban affairs analyst, said in the American Planning Association’s Planning magazine. “The longer the lease, the more likely something like this [a conflict with future public needs] will happen.”[endnoteRef:53]  [53:  McCarron, John. “Taking it private: Outsourcing deals need solid, up-front planning.” American Planning Association. Planning. October 2010 at 22.] 

High costs. Municipalities should not expect privatization to reduce costs. Empirical evidence indicates that there is no significant difference in efficiency between public and private water provision.[endnoteRef:54] In many cases, privatization increases costs. Corporate profits, dividends and income taxes can add 20 to 30 percent to operation and maintenance costs,[endnoteRef:55] and a lack of competition and poor negotiation skills can leave local governments with expensive contracts. Municipalities tend to get the bad end of the deal when privatizing monopoly services. For example, many wastewater contracts allow private operators to pass through production costs leaving the local government paying more than it would have with public provision.[endnoteRef:56]  [54:  Ouyahia, Meriem Ait. Policy Research Initiative, Government of Canada. “Public-private partnerships for funding municipal drinking water infrastructure: What are the challenges?” May 2006 at 2 and 12; Bel, Germà and Mildred Warner. “Does privatization of solid waste and water services reduce costs? A review of empirical studies.” Resources, Conservation and Recycling vol. 52, iss. 12. October 2008 at 1337, 1341 and 1342; Pérard, Edouard. “Water supply: Public or private? An approach based on cost of funds, transaction costs, efficiency and political costs.” Policy and Society, iss. 27. 2009 at 193 and 197 to 199. ]  [55:  Association of Metropolitan Sewerage Agencies and Association of Metropolitan Water Agencies. “Evaluating Privatization II: An AMSA/AMWA Checklist.” 2002 at 23. ]  [56:  Holcombe, Randall G. “Privatization of municipal wastewater treatment.” Public Budgeting & Finance, vol. 11, iss. 3, Fall 1991 at 29, 32, 33 and 36.] 


Job loss. When private operators do cut costs, it is usually by downsizing the workforce or reducing employee benefits.[endnoteRef:57] As a result, these changes are likely to worsen service, for example, by slowing responses to customer service requests or broken water lines. In addition, such cost cutting likely translates to private profits, not savings for consumers.[endnoteRef:58]  [57:  Seppälä et al., 2001 at 46.]  [58:  Ibid. at 46; Zullo, Roland. “The Illusion of Privatization Success: An Inventory of Tricks.” University of Michigan, Institute for Research on Labor, Employment and the Economy. February 2012 at 2; Andrews and Entwistle, 2010 at 691 to 692.] 

A state investigation of the lease of the Lynn Water and Sewer Commission in Massachusetts found that the company planned to cut the workforce by 20 percent and “… any cost savings achieved through future staff reductions will produce increased profits for U.S. Filter [the company] rather than lowering rates for Commission ratepayers.”[endnoteRef:59] [59:  Cerasoli, 2001 at 59.] 

On average, more than one-third of water utility jobs are lost after privatization.[endnoteRef:60] Both Fairfield-Suisun Sewer District and Petaluma, Calif., ended contracts and remunicipalized their sewer services to save money, while offering better compensation packages needed to attract qualified personnel.[endnoteRef:61] [60:  See Food & Water Watch. “Water Privatization Threatens Workers, Consumers and Local Economies.” May 2009; Moore, Adrian. “Long-term partnerships in water and sewer utilities: Economic, political and policy implications.” Universities Council on Water Resources, iss. 117. October 2000 at 22. ]  [61:  City Council of Petaluma, Calif. Water Resources & Conservation. "Agenda Title: Presentation, Discussion and Possible Action Regarding Plan for Operation and Maintenance of the Ellis Creek Water Recycling Facility.” November 19, 2007 at 18; City of Petaluma. “Regular city council/PCDC meeting.” November 19, 2007 at 3 to 4; Fairfield-Suisun Sewer District, Board of Director. "Analysis of the Use of Contract Operations." January 28, 2008 at 44 to 45 and 61 to 63; Fairfield-Suisun Sewer District, Finance Department. “Comprehensive Annual Financial Report for the Year Ended June 30, 2009.” 2009 at 5 to 6.] 

Service Quality. When private operators attempt to cut costs, practices they employ could result in worse service quality. They may use shoddy construction materials, delay needed maintenance or downsize the workforce, which impairs customer service and slows responses to emergencies.[endnoteRef:62] Such neglect can hasten equipment breakdowns and increase replacement costs, which are usually the responsibility of the municipality. In many contracts, private operators can technically comply with their contract terms while effectively shifting upkeep costs to the local government.[endnoteRef:63]  [62:  Smith, Harold J. Raftelis Financial Consulting. “Privatization of Small Water Systems.” Rural Water Partnership Fund White Paper, National Rural Water Association. December 23, 2003 at 17.]  [63:  Association of Metropolitan Sewerage Agencies and Association of Metropolitan Water Agencies, 2002 at 27. ] 


A report published by the National Rural Water Association found deterioration of water systems can be “particularly problematic” in long-term contracts.[endnoteRef:64] Because 70 to 80 percent of water and sewer assets are underground, a municipality cannot easily monitor a contractor’s performance. Consequently, as a researcher for the Global Water Advisory Committee warned, “The effects of shoddy work may not become evident during the contracting period.”[endnoteRef:65] [64:  Smith, 2003 at 19.]  [65:  Rees, Judith. Global Water Partnership, Technical Advisory Committee. “Regulation and private participation in the water and sanitation sector.” (TAC Background Papers No. 1). July 1998 at 21; Ouyahia, 2006 at 8 to 9.] 


11. How have private providers contributed to or harmed the realization of the HRtWS? Please give examples.
Evidence is mounting that private control of water services can actually stand in the way of the human right to water more than it can help to achieve it. Due to a misalignment of public and private interests, bad regulation and poor implementation, public private partnerships can fail to achieve their goals and lead to increases in the price of water service.[endnoteRef:66]  [66:  Bourguignon, François and Claudia Sepúlveda. The World Bank, Development Economics Operations and Strategy Department. “Privatization in Development. Some Lessons from Experience.” November, 2009 at 15; Bayliss, K. “Privatization and Poverty: The Distributional Impact of Utility Privatization.” Annals of Public and Cooperative Economics, vol. 73, iss. 4. December 2002 at 617; Brinkerhoff, Derick W. and Jennifer M. Brinkerhoff. “Public-Private Partnerships: Perspectives on Purposes, Publicness, and Good Governance.” Public Administration and Development, vol. 31, iss. 1. February 2011 at 6 and 8.] 

High rates. In the United States, large private water companies charge on average 59 percent more than their government peers. All too often, these higher prices and their effects serve to strip users of their right to water. These price hikes can disproportionately affect low-income households particularly when pricing structures force poor users to pay much higher bills.[endnoteRef:67]   [67:  Bourguignon, François and Claudia Sepúlveda. The World Bank, Development Economics Operations and Strategy Department. “Privatization in Development. Some Lessons from Experience.” November, 2009 at 15; Whittington. Dale. Resources for the Future. “Municipal Water Pricing and Tariff Design: A Reform Agenda for South Asia.” (Issue Brief 02-29). August 2002 at 3; Banerjee, Sudeshna et al. The World Bank. “Cost Recovery, Equity, and Efficiency in Water Tariffs: Evidence form African Utilities.” (Africa Infrastructure Country Diagnostic Working Paper 7). May 2008 at 25; Bayliss, K. “Privatization and Poverty: The Distributional Impact of Utility Privatization.” Annals of Public and Cooperative Economics, vol. 73, iss. 4. December 2002 at 614.] 

When the poor are unable to pay for service, private players usually respond by cutting existing connections driving some households to rely on unsafe water sources.[endnoteRef:68] In the United States, private companies have outright refused to provide data about their water shutoff rates to the public.  [68:  Dagdeviren, Hulya. “Zambia: The Commercialization of Urban Water and Sanitation.” In Bayliss, Kate and Ben Fine (Eds.). (2007). Privatization and Alternative Public Sector Reform in Sub-Saharan Africa: Delivering on Electricity and Water. Basingstoke, UK: Palgrave Macmillan at 191 to 192.] 

Cherry picking. Private companies also often cherry pick service areas to avoid low-income households. For-profit companies tend to exclude those with the greatest need.[endnoteRef:69] An interview conducted by the UNC Environmental Finance Center with West Virginia-American Water — the largest for-profit water provider in the state of West Virginia — perfectly illustrates this point. The researchers reported that when asked about expanding the system into high-cost, impoverished areas, “company officials responded that those areas make a case for public systems.”[endnoteRef:70] When a profit-motivated utility is uninterested in expanding service to customers that cannot cover the added costs, goals between the public and private parties come into conflict.[endnoteRef:71]  [69:  Boland, John J. “The Business of Water.” Journal of Water Resources Planning and Management, vol. 133, iss. 3. June 2007 at 191.]  [70:  Hughes, Jeff et al.. The UNC Environmental Finance Center. “Drinking Water and Wastewater Infrastructure in Appalachia. An Analysis of Capital Funding and Funding Gaps.” July 2005 at Appendix E, 105.]  [71:  Boland, John J. “The Business of Water.” Journal of Water Resources Planning and Management. June 2007 at 191.] 

Research has found that in the United States poor, rural communities with weak government power are most easily harmed by privatization. Researchers suggest that cooperation between municipalities can substitute for private sector involvement in a constructive way.[endnoteRef:72] Such collaboration between public entities is commonly referred to as a public-public partnership. Public sector collaboration can mitigate price increases and avoid other problems associated with private participation. They can improve water system capacity at minimal cost and promote fair and equitable use of water services in a transparent and accountable manner.[endnoteRef:73] Rather than engaging in risky deals with the private enterprises, governments must explore public-public partnerships as a way forward in meeting the basic human right to water. [72:  Warner, Mildred and Amir Hefetz. “Rural-urban differences in privatization: limits to the competitive state.” Environment and Planning C: Government and Policy. Vol. 21, 2003 at 714 to 715.]  [73:  Boag, Gemma and David A McDonald. “A Critical Review of Public-Public Partnerships in Water Services.” Water Alternatives. vol. 3, iss. 1. February 2010 at 10 to 11; Hall, David et al. Public Services International Research Unit. “Public-public partnerships (PUPs) in water.” March 2009 at 3.
] 

Historically, private water companies had served many of the nation’s largest cities until the turn of the twentieth century, when cholera outbreaks and destructive fires inspired a surge of cities to take over water provision for health and public safety reasons. From about 1880 to about 1920, thousands of cities — including Los Angeles and San Francisco — assumed public control of their water systems. This wave drew inspiration from earlier movements toward public water in Boston, New York City, Philadelphia, Baltimore and Chicago.[endnoteRef:74] [74:  Spar, Debora and Bebenek Krzysztof. “To the tap: Public versus private water provision at the turn of the twentieth century.” Business History Review. Vol. 83, Iss. 4. Winter 2009 at 689 to 697; Arnold, Craig Anthony. “Privatization of public water services: The states’ role in ensuring public accountability.” Pepperdine Law Review. Vol. 32, Iss. 3. 2005 at 567 to 569.] 

In the 1800s, New York City took over responsibility for providing drinking water services, creating a new system apart from the one privately held by the Manhattan Company.[endnoteRef:75] The city did this after the Manhattan Company, the predecessor of JPMorgan Chase,[endnoteRef:76] was blamed for an outbreak of cholera that killed 3,500 people and for inadequate water infrastructure to fight fires.[endnoteRef:77] Similarly, by 1900, concerns about water supply, high prices and poor service had led both Los Angeles and San Francisco to take public control of their water systems from private entities.[endnoteRef:78] [75:  Salzman, James. “Thirst: A Short History of Drinking Water.” Duke Law School Faculty Scholarship Series. January 2006 at 19 to 20; Spar and Krzysztof, 2009 at 693 to 694.]  [76:  JPMorgan Chase & Co. [Brochure]. “The History of JPMorgan Chase & Co.” 2008 at 2.]  [77:  Salzman, 2006 at 19 to 20.]  [78:  Fauconnier, Isabelle. “The privatization of residential water supply and sanitation services: Society equity issues in the California and international contexts.” Berkeley Planning Journal. Vol. 13. 1999 at 51 to 53; Arnold, 2005 at 568 to 569.] 

Public provision of water services has led to better quality, less-expensive and more-equitable service, and substantial improvements in public health in the United States.
Finally, while most U.S. courts have yet to recognize a U.S. Constitutional right to water, the U.S. Court of Appeals for the 6th Circuit recently recognized that the victims of the lead-in-water crisis in Flint, Michigan could sue city and state officials for violating the U.S. Constitution’s “right to bodily integrity.”[endnoteRef:79]  The right to bodily integrity is a substantive component of the liberty interest protected by the U.S. Constitution’s 14th Amendment.[endnoteRef:80]   This decision is precedent-setting, and the U.S. Supreme Court declined  to review it.  Such constitutional protections are more difficult to extend to private water companies, however, since the U.S. Constitution generally does not apply to private entities.[endnoteRef:81] [79:  Guertin v. Michigan, 912 F.3d 907, 915 (6th Cir. 2019), writ of certiorari denies, City of Flint v. Guertin, No. 19-205, 2020 U.S. LEXIS 603, at *1 (Jan. 21, 2020).]  [80:  Ibid. at 919-21]  [81:  See, e.g., Jackson v. Metro. Edison Co., 419 U.S. 345, 353 (1974). ] 


12. What is the nature of the information available on service provision? Does it allow for the adequate accountability of private providers and public authorities?
The U.S. Environmental Protection Agency maintains a Safe Drinking Water Information System that tracks ownership of water systems and compliance with federal water quality regulations. This database has many errors, but it provides for some insights.
There is no national database or agency that tracks public-private partnerships in the water sector. There is no national database about water rates or water disconnections due to nonpayment. While public agencies are subject to state transparency laws allowing public access to this information on local level, private providers have no obligation to disclose this information to the public. This is a serious data gap that hinders holding private providers accountable.

13. Who monitors the performance of private providers in respect to the normative content of the HRtWS and how? Who intervenes when there are risks of human rights violations and how is it done? Who imposes penalties in case violations occur?
In the United States, there is no agency that monitors for violations of the human rights to water and sanitation, but there are regulatory bodies for water quality and in some cases tariffs. 
Both public and private water providers are regulated by the same state water quality agency to the same state or federal standards. These agencies can impose penalties and provide assistance to compel compliance.  
State public utility commissions regulate the rates of private systems (and some public systems) to try to avoid price gouging under private monopolies. Local governments have democratic procedures that provide transparency and public input into the rate-setting process - two things completely lost with privatization. 
In most states, a regulatory agency oversees the rates and services of investor-owned water utilities. This regulation, while important, fails to compensate for the loss of local control. With public ownership, residents can visit their elected officials and directly express their opinions about the operation of their water systems. If the officials fail to respond, the community can vote them out of office. The public lacks similar mechanisms to address their concerns with private utilities and appointed regulators.[endnoteRef:82]  [82:  The Association of California Water Agencies. “USC Study Examines The Issue Of Privatized Public Water Service.” December 1996; “State regulators play a role in privatization.” Water Sense, vol. 3, iss. 3. Summer 1997 at 7 and 8.] 

State regulation of water rates can also have unintended consequences. It often provides a financial incentive for water companies to overinvest in water systems, leading to unnecessarily high water rates. Because regulated companies earn a profit based on the size of their infrastructure investment, they earn more money by building costlier projects.[footnoteRef:1][endnoteRef:83] For example, consumers in Coatesville, Pennsylvania, accused American Water of overbuilding their wastewater plant. In 2010, the company sought to triple household sewer bills, primarily to recover the cost of expanding the treatment facility, which many customers said was operating at only half its capacity.[endnoteRef:84] [1:  When regulators approve the rates of a private water utility, they must estimate the company's capital costs in order to set an appropriate rate of return, which covers debt expense and corporate profits. Because of the difficulty in determining capital costs, particularly the cost of equity, these estimates are usually off. When the rate of return is greater than the cost of capital, companies have a financial incentive to over-invest in capital improvements. In this case, their profit margin actually grows the more they invest. This is called the Averch-Johnson Effect (named for the economists who discovered it).]  [83:  Averch, Harvey and Leland L. Johnson. “Behavior of the Firm Under Regulatory Constraint.” The American Economic Review, vol. 52, iss. 5. 1962 at 1059; Ouyahia, Meriem Aït. Government of Canada, Policy Research Initiative. “Public-Private Partnerships for Funding Municipal Drinking Water Infrastructure: What are the Challenges?” May 2006 at 33.]  [84:  Dix, Katrina. “Customers: Rate hike ‘horrendous.’” The Daily Local. August 25, 2010; Dix, Katrina. “For sewer rate hike, opposition continues.” The Daily Local. September 1, 2010.] 


14. What are the main challenges public authorities face regarding availability, accessibility, quality and affordability when private actors provide water and sanitation services?  Please give examples.
In the United Sates, public-private partnerships in the water sector often increase costs, worsen service quality and allow infrastructure assets to deteriorate. They are an impractical alternative to traditional public water provision. 

Availability. Private companies also often cherry pick service areas to avoid low-income households. For-profit companies tend to exclude those with the greatest need.[endnoteRef:85] An interview conducted by the UNC Environmental Finance Center with West Virginia-American Water — the largest for-profit water provider in the state of West Virginia — perfectly illustrates this point. The researchers reported that when asked about expanding the system into high-cost, impoverished areas, “company officials responded that those areas make a case for public systems.”[endnoteRef:86] When a profit-motivated utility is uninterested in expanding service to customers that cannot cover the added costs, goals between the public and private parties come into conflict.[endnoteRef:87]  [85:  Boland, John J. “The Business of Water.” Journal of Water Resources Planning and Management, vol. 133, iss. 3. June 2007 at 191.]  [86:  Hughes, Jeff et al.. The UNC Environmental Finance Center. “Drinking Water and Wastewater Infrastructure in Appalachia. An Analysis of Capital Funding and Funding Gaps.” July 2005 at Appendix E, 105.]  [87:  Boland, John J. “The Business of Water.” Journal of Water Resources Planning and Management. June 2007 at 191.] 

Affordability. In the United States, large private water companies charge on average 59 percent more than their government peers. All too often, these higher prices and their effects serve to strip users of their right to water. These price hikes can disproportionately affect low-income households particularly when pricing structures force poor users to pay much higher bills.[endnoteRef:88]   [88:  Bourguignon, François and Claudia Sepúlveda. The World Bank, Development Economics Operations and Strategy Department. “Privatization in Development. Some Lessons from Experience.” November, 2009 at 15; Whittington. Dale. Resources for the Future. “Municipal Water Pricing and Tariff Design: A Reform Agenda for South Asia.” (Issue Brief 02-29). August 2002 at 3; Banerjee, Sudeshna et al. The World Bank. “Cost Recovery, Equity, and Efficiency in Water Tariffs: Evidence form African Utilities.” (Africa Infrastructure Country Diagnostic Working Paper 7). May 2008 at 25; Bayliss, K. “Privatization and Poverty: The Distributional Impact of Utility Privatization.” Annals of Public and Cooperative Economics, vol. 73, iss. 4. December 2002 at 614.] 

Because the private entity recovers its investment and profit through user bills, privatizing water and sewer systems can lead to considerable rate hikes for consumers.[endnoteRef:89] In fact, consumers can expect future rate increases to reflect the size of the upfront payment that a local government receives in a privatization scheme. Or, from the perspective of the company, in the words of consulting firm KPMG, “The greater the ability of the concessionaire to raise charges, the larger the upfront payment they will likely make.”[endnoteRef:90]  [89:  U.S. Environmental Protection Agency, 1997 at 7; Herbst, 1995; Food & Water Watch. “Selling Out the Public: How Water Prices Increased After 10 of the Largest Water System Sales.” June 2011 at 1 to 2.]  [90:  KPMG, 2011 at 16.] 

In the United States, after purchasing a municipal water or sewer system, investor-owned utilities typically increase household rates by 18 percent every other year, adding hundreds of dollars onto their annual bills within the first decade.[endnoteRef:91] According to data from the U.S. Environmental Protection Agency, on average households pay higher water bills to privately owned water systems than to publicly owned ones.[endnoteRef:92] Several academic surveys have arrived at the same finding.[endnoteRef:93] For example, a survey of the largest water utilities in the Great Lakes region found that privately owned systems charged more than twice as much as municipal systems. The researchers attributed this difference to private companies’ profits, ratemaking practices and higher overall service costs and taxes.[endnoteRef:94] [91:  Food & Water Watch, June 2011 at 1 to 2. ]  [92:  U.S. Environmental Protection Agency. “2006 Community Water System Survey, Volume 1: Overview.” (EPA 815-R-09-001). February 2009 at 21 to 22.]  [93:  Beecher, Janice A. and Jason A. Kalmback. Institute of Public Utilities at Michigan State University. For the Great Lakes Commission. “2010 Great Lakes Water Survey.” February 1, 2011 at 14 to 16; Water Resources Agency. “Water Rates in Delaware and Surrounding States.” University of Delaware, Institute for Public Administration. September 2011 at 2; Shih, Jhih-Shyang et al. “Economies of scale in community water systems.” American Water Works Association Journal, vol. 98, iss. 9. September 2006 at 107.  ]  [94:  Beecher and Kalmback, 2011 at 14 to 16.] 

High water bills are a common complaint after the lease or sale of a water utility. For example, in 1996, North Brunswick leased its water and sewer systems to a private company (now owned by United Water) that agreed to pay the town a total of $54 million over the term of the contract.[endnoteRef:95]  Six years into the 20-year deal, after meter changes doubled or tripled the bills of many households,[endnoteRef:96] the town exited the water portion of its contract by buying out the remaining 14-year term at a cost of $30 million.[endnoteRef:97] “It’s become a model for the way not to do such deals,” David Spaulding, the mayor at the time, told the Star-Ledger, adding, “The people saw themselves getting screwed.”[endnoteRef:98]  [95:  George, Dana Yvette. “North Brunswick passes utility plan.” Star-Ledger. February 13, 1996; United Utilities PLC. [Press Release]. “US Water wins long-term concession contract in New Jersey, USA.” March 11, 1996; United Water. [Press Release]. “United Water acquires U.S. Water’s water and wastewater contract operations.” August 1, 2002.]  [96:  Sherman, Ted. “Liquid assets: for those seeking new markets, water systems are a potential money machine.” Star-Ledger.  October 1, 2003.]  [97:  The town promptly entered into a new management contract with a different water company – American Water. Goldberg, Dave. “Water contract presented to public.” North Brunswick Sentinel. May 9, 2002.]  [98:  Sherman, Ted. “Liquid assets: for those seeking new markets, water systems are a potential money machine.” Star-Ledger.  October 1, 2003.] 

In Coatesville, a struggling steel city in southeastern Pennsylvania, soaring water bills left residents questioning the soundness of the sale of their drinking water and wastewater systems to Pennsylvania American Water in 2001.[endnoteRef:99]  [99:  Jackson, Kent. “Potential HCA sale could change cost of water.” Standard-Speaker. February 22, 2010; Metz, Gretchen. “PAW seeking OK for 299 percent rate increase.” The Times Herald. May 6, 2010; Metz, Gretchen. “Pa. American customers face another rate hike.” The Daily Local (Chester County, PA). June 1, 2011.] 

The city saw the sale as a way to generate perpetual funding for city services by investing the proceeds of the sale, some $40 million,[endnoteRef:100] so that “the assets of the sale will be used forever to generate interest which will assist in the funding of the City.”[endnoteRef:101] Tough economic times and city spending,[endnoteRef:102] however, drained the trust fund by three-quarters, leaving only $10 million by 2012.[endnoteRef:103] As the community’s financial situation deteriorated, the water system’s new private owner pursued aggressive rate increases. [100:  Coatesville (Pennsylvania) Early Intervention Program Phase II. Prepared by the Econsult/Fairmount Group. “Five-Year Financial Plan Update.” November 2010 at 30; Jackson, Kent. “Communities have spent, saved proceeds from water company sales.” Standard-Speaker. February 22, 2010; Dix, Katrina. “Coatesville to hold hearing on sewer rate increase.” The Daily Local (Chester County, PA). August 21, 2010.]  [101:  Coatesville (Pennsylvania). “PUC approves the sale of CCA.” City Newsletter, vol. 3, iss. 2. April 2001 at 1.]  [102:  Boccella, Kathy. “Coatesville taps reserve to cover $2.1 million budget gap.” The Philadelphia Inquirer. October 11, 2012; Jackson, Kent. “Communities have spent, saved proceeds from water company sales.” Standard-Speaker. February 22, 2010; Coatesville (Pennsylvania) Early Intervention Program Phase II. Prepared by the Econsult/Fairmount Group. “Five-Year Financial Plan Update.” November 2010 at 30 to 31.]  [103:  Coatesville, Pa. “Basic Financial Statements with Supplementary Information December 31, 2012.” May 10, 2013 at 11.] 

In 2010, the city budgeted $40,000 for legal support to fight the company’s proposal to hike household sewer rates by 229 percent.[endnoteRef:104] The company claimed that it needed to recoup the cost of building a new wastewater treatment facility, but consumers and community organizations disagreed and accused the company of overbuilding the plant to boost its profits. At the time, the plant was operating at only half its capacity, according to municipal officials and residents.[endnoteRef:105] Nonetheless, in December 2010, the company received approval for a phased-in rate increase to more than triple sewer rates over the following four years.[endnoteRef:106] [104:  Dix, August 21, 2010; Pickering, Anne. “Coatesville hires law firm to fight rate hike.” The Daily Local. June 18, 2010; Dix, Katrina. “Despite tie vote, officials say deal may go forward.” The Daily Local. October 13, 2010.]  [105:  Dix, Katrina. “Customers: Rate hike ‘horrendous.’” The Daily Local. August 25, 2010; Dix, Katrina. “Council agrees to sewer rate deal.” The Daily Local. October 20, 2010.]  [106:  American Water. [Press release]. “Public Utility Commission approves wastewater rate case settlements with Pennsylvania American Water.” December 16, 2010; Dix, October 20, 2010.] 

In total, even though the company agreed to freeze rates for the first three years, the typical household’s water and sewer bill has more than tripled since American Water took over. In 2001, a household using 54,000 gallons of water paid $505 for water and sewer service.[endnoteRef:107] By 2013, a household using the same amount of water was paying three times as much — $1,587 a year.[endnoteRef:108] That is a considerable amount of money for an essential service, particularly in a community like Coatesville where nearly half of households make less than $35,000 a year.[endnoteRef:109] Under American Water control, water and sewer service is becoming increasingly unaffordable.  [107:  City of Coatesville Authority. Water Revenue Bonds, Series of 1998. January 29, 1998 at 9; Kauffman, Gerald J. and Kareem Ali. University of Delaware, Institute for Public Administration, Water Resources Agency. “Economic Synthesis of Water Rates in Delaware and Surrounding River Basins.” August 21, 2000 at Appendix A; PA-American Water Co-Sewer. Application. Pennsylvania Public Utility Commission. (Docket No. A-230073F0002). February 29, 2000 at 9 and Exhibit K.]  [108:  Pennsylvania-American Water Company. “Supplement No. 279 to Tariff Water – PA P.U.C. No 4.” March 15, 2013 at 9 and 12B; Pennsylvania-American Water Company. “Supplement No. 8 to Tariff Wastewater PA P.U.C. No. 8.” January 1, 2013 at 4.2.]  [109:  U.S. Census Bureau. American FactFinder. Selected Economic Characteristics. 2007-2011 American Community Survey 5-Year Estimates. ] 

Quality. There is ample evidence that maintenance backlogs, wasted water, sewage spills and worse service often follow privatization.[endnoteRef:110] In fact, poor performance is the primary reason that local governments reverse the decision to privatize and resume public operation of previously contracted services.[endnoteRef:111] [110:  For more information, see Food & Water Watch. “Faulty Pipes: Why Public Funding – Not Privatization is the Answer for U.S. Water Systems.” September 2008. ]  [111:  Warner, Mildred W. The Century Foundation. “Local government infrastructure and the false promise of privatization.” 2009 at 9.] 


Examples:
· A federal and state investigation found an association between childhood cancer and contaminated drinking water served by United Water Toms River. In 1996, a state report uncovered that Dover Township in southern New Jersey had significantly higher rates of certain types of childhood cancers.[endnoteRef:112]  [112:  Peterson, Iver. “Firms settle with parents of ill children.” The New York Times. December 14, 2001.] 


· In 2009, 10 years into the 20-year, $178 million deal, the New Jersey State Comptroller’s Office issued a scathing audit of Camden’s privatization contract. It found that inadequate contract supervision and the company’s poor performance cost the city millions of dollars and potentially jeopardized the health and safety of its residents.[endnoteRef:113]  [113:  Boxer, A. Matthew. Office of the State Comptroller, State of New Jersey. “A Performance Audit of the Management Services Agreement for the City of Camden’s Water and Wastewater Collection Systems.” (PA-06). December 16, 2009 at 1, 2 and 5; Ott, Dwight and Jon Stenzler. “Water deal is approved in Camden.” The Philadelphia Inquirer. November 7, 1998; Office of the State Comptroller, State of New Jersey. [Press release]. “State Comptroller finds Camden’s mismanagement of water contract cost taxpayers millions.” December 16, 2009.] 

· In 1996, Gladewater, a small city near Longview, Texas, privatized its water and sewer systems to Veolia’s predecessor.[endnoteRef:114] By 2012, after years of the company’s poor performance, the city had had enough.[endnoteRef:115] The system had violated federal water quality standards 16 times since 2004,[endnoteRef:116] and residents described the water as “dark brown” and “foul.”[endnoteRef:117] The company failed to perform work required by its contract, and its water plant operators were underqualified, lacking the necessary certification. City officials questioned whether the company was cutting corners and jeopardizing the safety of the city during emergencies by having operators split their time at other cities instead of working full-time in Gladewater.[endnoteRef:118]  [114:  Veolia Water. “Proposal: Volume 1 – Business & Qualifications Proposal – Professional Services for the Transition of the Ft. Monroe Facility Fort Monroe Authority.” October 22, 2010 at Appendix B, page 8.]  [115:  Lane, Christina. “Gladewater takes back control of water, sewer services.” The Longview News-Journal. September 22, 2012.]  [116:  U.S. Environmental Protection Agency. Envirofacts Safe Drinking Water Information System. Available at http://www.epa.gov/enviro/facts/sdwis/search.html. Accessed June 28, 2013.]  [117:  Gladewater (Texas). Minutes of City Council Meeting. August 30, 2012 at 2 to 3; Chesky, Morgan. “Water provider explains Gladewater problems.” KLTV 7 News. July 2, 2010.]  [118:  Gladewater (Texas), August 30, 2012 at 1 to 2; Gladewater (Texas). Minutes of City Council Meeting. July 19, 2012 at 4; Lane, Christina. “Pate seeks clarification on Veolia contract.” Longview News-Journal. July 27, 2012; Lane, Christina. “City takes steps to end Veolia contract.” Longview News-Journal. September 5, 2012.] 


· In 2010, the Gary Sanitary District dissolved its contract with United Water to save money with public operation.[endnoteRef:119] After Suez took over the system 12 years earlier, the company intended to eliminate 62 jobs, half of the workforce, through attrition.[endnoteRef:120] Perhaps because of the downsizing, residents experienced numerous service problems. Between 2003 and 2007, there were more than 80 cave-ins as the sewer lines fell apart.[endnoteRef:121] In May 2008, a state inspection found that the district, under United Water’s management, violated discharge limits 84 times from 2005 to 2007, had at least 25 pieces of broken equipment, filed inadequate monitoring reports and failed to meet mandated deadlines.[endnoteRef:122]   [119:  Seidel, March 26, 2010.]  [120: 	Actual staffing levels during the contract were not reported; when the district resumed public operation in 2010, it offered jobs to all existing workers and hired 68 employees from United Water. Caldwell, Lori. “Workers offered bid for buyout.” The Post-Tribune. June 3, 1999; Caldwell, Lori. “City sewer spat spills into court.” The Post-Tribune. March 2, 1998; Seidel, March 26, 2010; Seidel, Jon. “Severance from United saves GSD $450,000.” The Post-Tribune. July 14, 2010. ]  [121:  Seidel, Jon. “Gary makes new push for sewer repair.” The Post-Tribune. February 10, 2008.]  [122: 	Kraly, Christine. “Report: Sewage plant violated rules.” The Northwest Indiana and Illinois Times. October 23, 2008.] 


Then in December 2010, a 26-count federal indictment accused United Water Services of conspiracy and felony violations of the Clean Water Act for manipulating wastewater quality tests at the Gary treatment plant.[endnoteRef:123] Although a jury acquitted the company of all charges,[endnoteRef:124] the case raised questions about the company’s priorities. The federal government alleged that the company sought to save money on chemical costs by lowering chlorine levels between water quality tests,[endnoteRef:125] and claimed that the company’s annual appraisal of its project manager gave “substantially higher weight to improving the financial performance of United Water’s [Gary Sanitary District] operation than to compliance with environmental requirements.”[endnoteRef:126] The company never denied that it lowered chlorine levels; it argued, and the jury agreed, that it was following standard operating procedures to reduce chlorine levels to reflect lower water flow levels later in the day.[endnoteRef:127]  [123:  U.S. Department of Justice. [Press release]. “Gary, Indiana, wastewater treatment operator and managers charged with conspiracy and violating the Clean Water Act.” December 8, 2010.]  [124:  Schultz, Teresa Auch. “United Water acquitted of all charges.” The Post-Tribune. November 10, 2012.]  [125:  Schultz, Teresa Auch and Jon Seidel. “2 sewage plant employees charged with fudging tests.” The Post-Tribune. December 9, 2010.]  [126:  U.S.A. v. United Water Services, Inc. et al. “Indictment.” U.S. District Court, N.D. Indiana, Hammond Division. (No. 2:10-CR-217). December 8, 2010 at 2.]  [127:  Schultz, 2012.] 


· In 2009, after bacterial contamination left residents and businesses boiling their drinking water, some for 20 days,[endnoteRef:128] Gloucester decided against renewing United Water’s contract to run its water system.[endnoteRef:129] [128:  Anderson, Patrick. “State fines city, cites water woes.” Gloucester Daily Times. December 3, 2009.]  [129:  Anderson, Patrick. “French company controls water.” Gloucester Daily Times. November 13, 2009.] 


A clear violation.
Aqua America did a great disservice to the residents of Neuse River Village, North Carolina, when it took over their water and wastewater systems in 2004. Within a year, Aqua had cut off water service to more than half of the 130 households in this small manufactured home park, just a few miles outside of the state capital of Raleigh.[endnoteRef:130] [130:  Ovaska, Sarah. “State probes cutoffs,” The News & Observer (Raleigh), April 29, 2005.] 

Dozens of families had to fill jugs of water at their neighbors’ faucets for daily cleaning and cooking, and many resorted to using the nearby woods as a bathroom. Parents and children faced possible eviction because a county health ordinance required homes to have running water. Residents worried about the health of their children and loved ones. “The children are going to get sick,” said resident Juan Rivera. He pointed to his neighbor, and with anger and frustration in his voice, he said, “She’s pregnant, and she has to go to the woods to use the bathroom.”[endnoteRef:131] [131:  Ovaska, Sarah. “Water cut off at trailer park,” The News & Observer (Raleigh), Feb. 21, 2005.] 

“You’re talking about families with children and no water to take baths or cook,” said resident Barbara Wright.[endnoteRef:132] [132:  Ibid.] 

It all started when Aqua bought the water system, installed meters and began charging residents water bills to cover not only water service but also the cost of the meters and corporate profits.[endnoteRef:133] Before, water and wastewater service was included as part of their monthly lot rents. This rental fee did not decrease.[endnoteRef:134] [133:  Order granting partial rate increase and requiring customer notice, docket No. W-274, Sub 478. North Carolina Utilities Commission, State of North Carolina, April 18, 2005, p. 12.]  [134:  Ovaska, Feb. 21, 2005, op. cit..] 

For many customers, the change was confusing. If Aqua gave any notification of the new charges, it sent letters in English to this predominately Spanish-speaking community.[endnoteRef:135] [135:  Ovaska, Sarah. “Evictions possible in park.” The News & Observer (Raleigh), March 5, 2005.] 

High rates exacerbated by leaking pipes made the transition all the more difficult. Several households received bills that topped $200 a month, and others accrued debts upwards of $1,000.[endnoteRef:136] Many families were paying more for water than for rent.  [136:  Ibid.] 


15. Do you know any case of corruption involving private provision of water and sanitation services? Please give the necessary details.
· In 2004, Rockland, Massachusetts, canceled a contract with Veolia (then USFilter) for the operation of its sewer plant after state officials found that the agreement may have been illegally tailored to the company.[endnoteRef:137]  That same year, a company manager and former town official pleaded guilty to stealing $166,000 from the city by submitting phony invoices and intercepting reimbursement checks.[endnoteRef:138] In 2007, a U.S. District Court found that the Veolia subsidiary acted “unfairly and deceptively” to win the contract, and fined the corporation more than $230,000, doubling the amount of actual damages because of its “willful misconduct.”[endnoteRef:139] [137:  Sullivan, Gregory W. Office of the Inspector General, Commonwealth of Massachusetts. Letter to Bradley Plante, Town Administrator of Rockland, and Robert Corvi, Chairman of Rockland Sewer Commission. January 30, 2004; Office of the Inspector General, Commonwealth of Massachusetts. 2003 Annual Report. June 2004 at 28; Stockton, Paysha. “$1.63M sought from ex-operator of sewer plant.” Quincy Patriot Ledger. May 22, 2004.]  [138:  Stockton, Paysha. “Ex-official admits stealing thousands from Rockland.” Boston Globe. September 30, 2004; Stockton, Paysha. “Manager pleads guilty in sewer case.” Boston Globe. November 11, 2004.]  [139:  Professional Services Group, Inc. v. Town of Rockland, et al. (Civil Action No. 04-11131-PBS. District Court of Massachusetts. September 26, 2007 at 1; Vivendi, 1999 at 6.] 


· In 2003, Atlanta, Georgia, dissolved its 20-year, $428 million contract with United Water (now called Suez) after four years of terrible service.[endnoteRef:140] Allegations of corruption tainted the deal. After a lengthy probe, former Mayor Bill Campbell was charged in 2004 with multiple federal corruption charges, including accepting $12,900 from United Water to pay for a trip to Paris with a friend, and taking United Water’s $6,900 campaign contribution at a time he was not eligible for re-election.[endnoteRef:141] At Campbell’s trial in early 2006, it was suggested that one of Campbell’s top aides may have forged the letters.[endnoteRef:142] Campbell was convicted of tax evasion in March 2006, but acquitted of racketeering and bribery. He was sentenced to 30 months in prison.[endnoteRef:143] United Water was not charged. It was not corruption, though, that doomed United Water, but the corporation’s performance. United Water saved only half the amount of money it had anticipated[endnoteRef:144] and amassed a backlog of 14,000 work orders.[endnoteRef:145] Atlanta terminated its contract with United Water in March 2003, four years into the 20-year deal.[endnoteRef:146] [140:  Bennett, 2003; Ohemeng, Frank L.K. and John K. Grant. “Has the bubble finally burst? A comparative examination of the failure of privatization of water services delivery in Atlanta (USA) and Hamilton (Canada).” Journal of Comparative Policy Analysis: Research and Practice, vol. 13, iss. 3. 2011 at 294.]  [141:  Torpy, Bill. “Campbell divides Atlanta – again.” The Atlanta Journal-Constitution. January 15, 2006; Whitt, Richard. “Campbell indicted.” The Atlanta Journal-Constitution. August 31, 2004; Scott, Jeffry. “Closing arguments wind up case today.” Cox News Service, March 7, 2006.]  [142:  Scott, Jeffry. “Closing arguments wind up case today.” Cox News Service, March 7, 2006. ]  [143:  Torpy, Bill et al. “The Bill Campbell verdict: Split decision: Ex-mayor cleared of public corruption; conviction on tax evasion charges could lead to prison time.” The Atlanta Journal-Constitution. March 11, 2006; Torpy, Bill et al. “Prison for ex-mayor.” The Atlanta Journal-Constitution. June 14, 2006. ]  [144:  Roberts, Kristin. “US water privatization effort trips in Atlanta.” Reuters, Jan. 29, 2003.]  [145:  Chertoff, Larry. “US private firms shrink from weak deals.” Global Water Intelligence, August 2003.]  [146:  City of Atlanta, Georgia. “A resolution authorizing the mayor to execute on behalf of the city, a mutual dissolution agreement with United Water Services Unlimited Atlanta LCC…”  03-R0192. Approved by Mayor March 11, 2003; Suggs, Ernie. “Council agrees to end water deal, rejects gag rule.” The Atlanta Journal-Constitution. March 4, 2003. ] 


16. Has the private sector shown more capacity to mobilize funds than the public sector? Could you please give concrete examples?
Most U.S. governments have access to the municipal bond market or federally subsidized financing. When localities cannot access public financing or the bond market, privatization is also not a solution because private companies typically do not seek to invest in cash-strapped communities where cost recovery is low. Plus, because it is more expensive than government borrowing, the use of private financing translates into higher prices.[endnoteRef:147]  [147:  Guasch, 2004 at 120.] 

Making matters worse, long-term privatizations can also cause a government utility in the United States to lose the tax-exempt status of its existing bonds. In these cases, local governments have to retire the utility’s outstanding debt,[endnoteRef:148] often using part of their upfront payments from the company to do so. For example, when Cranston, R.I., leased its wastewater utility, it used $25 million of its $48 million concession fee to retire the system’s outstanding municipal bonds.[endnoteRef:149]  [148:  Rev. Proc. 97-13; Association of Metropolitan Sewerage Agencies and Association of Metropolitan Water Agencies. “Evaluating Privatization II: AN AMSA/AMWA Checklist.” 2002 at 24 to 25; Maguire, Steven. Library of Congress, Congressional Research Service, Government and Finance Division. “Private Activity Bonds: An Introduction.” (RL31457). June 9, 2006 at 4 and 6.]  [149:  Task Force on Privatization of the Washington Suburban Sanitary Commission. “Task Force Final Report and Recommendations.” November 1999 at 3-13 and E-30.] 

Any money received from the private sector is certainly not free money; rather, it should be thought of as a loan.[endnoteRef:150] Residents and local businesses will have to repay it, with interest, through their water bills.[endnoteRef:151] In a 1997 report about wastewater privatization, the U.S. Environmental Protection Agency said as much: “In summary, any payments a local government receives from the sale or lease of a wastewater infrastructure asset represent a loan from the buyer or lessee which must be repaid with interest by the wastewater users in the form of additional user fees.”[endnoteRef:152]  [150:  U.S. Environmental Protection Agency. “Response to Congress on Privatization of Wastewater Facilities.” (EPA 832-R-97-001a). July 1997 at 7, 15 and 16; U.S. Government Accountability Office. “Highway Public-Private Partnerships: More Rigorous Up-front Analysis Could Better Secure Potential Benefits and Protect the Public Interest.” (GAO-08-44). February 2008 at 7.  ]  [151:  Bloomfield, Pamela. “The challenging business of long-term public-private partnerships: Reflections on local experience.” Public Administration Review, vol. 66, iss. 3. May/June 2006 at 404; U.S. Environmental Protection Agency, 1997 at 7 and 12.]  [152:  U.S. Environmental Protection Agency, 1997 at 12.] 

For example, in 2012, the city of Rialto, Calif., privatized its utility authority through a 30-year concession contract with a company controlled by Table Rock Capital.[endnoteRef:153] The private equity firm delegated the management and operation of the water and sewer systems to Veolia Water North America.[endnoteRef:154] Through the privatization, the city received $35 million up front,[endnoteRef:155] and will receive about $2 million annually,[endnoteRef:156] but the city also agreed to more than double water and sewer rates within four years.[endnoteRef:157]  [153:  Table Rock Capital, 2012. ]  [154:  Ibid. ]  [155:  Ibid.; Rialto, California. Contract Administration Memorandum No. 3. Regarding Concession Agreement Service Contract for the Design, Construction and Financing of Upgrades and for the Operation of the Rialto Utility Authority Wastewater Facility and Water Facility. Schedule E-2 – Escrow Flows of Funds. November 29, 2012 at E-2-3.]  [156:  Steel et al., 2012 at 2, 17, 27 and 31. ]  [157:  Ibid. at 3; Steinberg, Jim. “City of Rialto approves water rate increases, denies petition.” San Bernardino County Sun. June 27, 2012. ] 

Rialto’s mayor claimed that the rate increases — which would total about 115 percent from 2012 to 2016[endnoteRef:158] — were necessary to renovate the utility and to replace the financing option lost when California closed the city’s redevelopment agency.[endnoteRef:159] But this is only part of the story.  [158:  Steel et al., 2012 at 3; Steinberg, 2012. ]  [159:  Vargas, Grace. “Rialto water rate hike is necessary.” San Bernardino County Sun. April 7, 2012; White, Bobby. “Agency closings pinch California cities.” The Wall Street Journal. May 30, 2012.] 

Consider that the deal involved a total upfront capital investment of $177 million, with $7 million coming from the utility’s existing reserves and the rest from the concessionaire.[endnoteRef:160] Of this investment, only about 40 percent was for improvement projects: $41 million for utility upgrades and $30 million for lease payments to the city, which was going to use the money on other projects. The rest of the money, $106 million, was going to be used to cover the costs of refinancing the existing debt, issuing new debt, paying legal and other transaction costs, offsetting increases in operating costs and mitigating rate increases during the early years of the deal.[endnoteRef:161] Thus, costs specific to privatization were a main factor driving the rate increases. [160:  Steel et al., 2012 at 2. ]  [161:  Ibid. at 2, 14, 24 and 29. ] 

For example, through the privatization, Rialto refinanced its utility’s low-cost public debt with expensive private capital and increased the utility’s total liabilities. It had to retire about $27 million of existing low-cost debt, which had an average interest rate of 3.8 percent. At the same time, the city signed up its residents to repay the concessionaire’s $170 million capital investment with an interest rate of 8.6 percent, which includes a 19.6 percent return on its equity investment.[endnoteRef:162]  [162:  Ibid. at 15 to 16. ] 

At this higher financing cost, ratepayers will have to pay about $16 million a year to cover the $170 million capital investment through the privatization. In contrast, public financing of the capital improvements would have cost less than half that. That is, the city could have saved its residents more than $8 million a year if the utility had simply remained public, kept the existing debt and issued revenue bonds to finance the $41 million of planned capital improvements and the $30 million that the city received as the upfront payment in the privatization scheme.[endnoteRef:163]  [163:  Assuming 30-year term, 4.4% interest rate, and debt issuance costs totaling 1.098% of the $71 million investment.] 


17. In your opinion, is there power imbalance in a public-private partnership? Could you please give concrete examples of effects of this relationship?
The local government is at a disadvantage when entering privatization deals. Local governments have less bargaining power than national or multinational companies, especially the large financial institutions that finance privatization deals.[endnoteRef:164] Even without fiscal pressure, municipalities usually lack the skills necessary to effectively negotiate long-term privatization contracts,[endnoteRef:165] and a cash-strapped municipality can have particular difficulty affording adequate legal and other assistance necessary to evaluate and negotiate a deal.[endnoteRef:166] Because of the complexity of these long-term privatizations, Aidan Vining et al. observed, “Indeed, one way of thinking of P3s [public-private partnerships] is simply government contracting out under relatively unfavorable conditions.”[endnoteRef:167]  [164:  Dannin, 2011 at 75; Victor, Kirk. “Big Deals.” Governing. March 2012 at 40.]  [165:  The World Bank, October 2007 at 33 to 34; Ziegler, John. “The dangers of municipal concession contracts: A new vehicle to improve accountability and transparency.” Public Contract Law Journal, vol. 40, iss. 2. Winter 2011 at 571.]  [166:  U.S. Government Accountability Office, June 2010 at 32.]  [167:  Vining, Aidan R. et al. “Public-private partnerships in the US and Canada: ‘There are no free lunches.’” Journal of Comparative Policy Analysis, vol. 7, iss. 3. September 2005 at 204.] 

Even when local governments pay high fees for legal and financial advice, it does not guarantee that the advice is accurate and trustworthy. Lynn, Mass., spent more than $3 million on consultants as it negotiated a deal to privatize its wastewater facilities for 20 years, but according to Robert Cerasoli, the Inspector General of Massachusetts in 2001, “[U]nfortunately, this expensive investment in expertise has not protected the ratepayers from a bad deal.”[endnoteRef:168] His audit found that the privatization was “likely to result in unnecessarily high costs for ratepayers.”[endnoteRef:169] [168:  Cerasoli, Robert A. Office of the Inspector General, Commonwealth of Massachusetts. “Privatization of Wastewater Facilities in Lynn, Massachusetts.” June 2001 at cover letter.  ]  [169:  Ibid. at cover letter.  ] 

The likely reason is that financial advisors are not impartial judges of privatization contracts. Even though they are not bidding on the privatization project, they still have a strong incentive to push through a big deal because their compensation as a consultant often depends on it. Their payment typically includes a “success based” or “contingent” fee that they receive only if the privatization goes through. This fee is usually a percent of the transaction value,[endnoteRef:170] so the advisors can increase their earnings by recommending the biggest deal possible, regardless of the consequences for the public.[endnoteRef:171] This presents a serious conflict of interest. Local governments in fiscal duress, eager for a windfall, are especially vulnerable to being misled.[endnoteRef:172]  [170:  Dannin, 2011 at 76 to 77; Truckee Meadows Water Authority (Nevada). Board Agenda, Item 11. July 16, 2008 at Attachment 1; Bice, Daniel. “Water consultant deal clear as mud.” Milwaukee Journal Sentinel. May 31, 2009; Brodsky, Robert. “Nassau, Morgan Stanley in $5M sewer deal.” Newsday. April 12, 2012.]  [171:  Cerasoli, 2001 at 68.]  [172:  Victor, 2012 at 38. ] 


18. When there is private participation in the water and sanitation sector, to what extent the private actor brings its own financial resources to the service? 
Private financing typically occurs in the U.S. water sector when the private entity outright owns the utility system. Private financing is rare in water-related public-private partnerships in the United States because of the private sector’s higher capital costs. Public utilities finance projects with municipal bonds, which are generally less expensive than private capital. In the United States, municipal bonds have an average interest rate of 4 percent, while a private water utility’s financing can cost approximately 11 percent. 

In the United States, municipalities usually want to use low cost, tax-exempt municipal bonds to finance water-related projects, so they structure public-private partnerships in accordance with specific tax rules that restrict contract terms to 20 years. For that reason, contract terms rarely exceed 20 years.[endnoteRef:173]  [173:  See IRS Revenue Procedure 97-13 (26 CFR 601.6010); U.S. Environmental Protection Agency, Office of Water. “Response to Congress on privatization of wastewater facilities.” (EPA 832097-100a). July 1997 at 21 to 22.] 


There have been very few recent concession deals in the United States that involve private financing:  Rialto, California; Bayonne, New Jersey; and Middletown, Pennsylvania. 

Remunicipalization
19. Have you studied any case of remunicipalization? Why and how has it occurred? What types of difficulties has the public authority faced to establish the new municipal provider? Please, provide details of those processes.
From Evansville, Indiana, to Cave Creek, Arizona, local governments across the country exited private contracts and brought water services in-house to save millions of dollars. With local finances in dire straits, immediately following the Great Recession, these municipalities decided to cut out the wasteful spending associated with privately run water systems.  
Public operation of water and sewer systems averaged 21 percent cheaper than private operation, according to a Food & Water Watch review of 18 local governments that ended contracts with private operators between 2007 and 2010. For Sioux City, O’Fallon, Petaluma and Fairfield-Suisun, the return to public operation came after more than two decades of private control. 
Several cities found that public management can simultaneously cut costs and improve performance. Cave Creek, Arizona, reported in its 2009 financial report, “During the fiscal year the Town managed and operated its water system eliminating an operating contract with a private company and improving operations while reducing operating costs.”[endnoteRef:174]  [174:  Town of Cave Creek, Arizona. Comprehensive Annual Financial Report Fiscal Year Ended June 30, 2009. January 22, 2010 at 18. ] 

Evansville, Indiana, expected to save $14 million over five years with public operation. The city’s utility director planned to use the savings to repair equipment that was not properly maintained under private management and to minimize water rate increases.[endnoteRef:175] [175:  Shaw, Dan. “Evansville utility officials expect to see savings next year.” Courier Press. October 11, 2010.] 

With effective local oversight and public involvement, publicly run water systems can achieve cost savings not possible under private operation. Public control eliminates overhead expenses associated with profits and taxes, and it ensures that funding spent on water infrastructure is reinvested into the community and supports good jobs for residents. Municipalization of water and sewer services can provide a simple way to chip away at the budget shortfalls facing too many of our nation’s cities and towns. 
Despite these benefits, privatization deals can be difficult to undo. Under most circumstances in a long-term concession deal, assuming no violation of contract provisions, a local government could regain control of its water system only by paying a substantial termination fee, which usually involves repayment of the remaining balance on the concession fee.[endnoteRef:176] [176:  Smith, Harold J. National Rural Water Association. “Privatization of Small Water Systems.” “Privatization of Small Water Systems.” December 23, 2003 at 2; San Jose, California. “Subject: Evaluation of Proposals for the Muni Water System.” (Memo 7.3) May 21, 2002 at 10; RiskMetrics Group. “Infrastructure Funds: Managing, Financing and Accounting.” April 2008 at 32; Jacobs, Jeffrey W. and Charles W. Howe. “Key Issues and experience in US Water Services Privatization.” Water Resources Development, vol. 21, no. 1. March 2005 at 95; Wolff, Gary and Eric Hallstein. Pacific Institute. “Beyond Privatization: Restructuring Water Systems to Improve Performance.” December 2005 at 79, 102 and 103.] 

In addition to ending private contracts, many communities across the United States want public ownership of their water and sewer services. Municipalization — the purchase of a privately-owned system by a local government — is a fairly common occurrence.
Nationally, there is an ongoing shift away from private provision of drinking water services. Between October 2007 and October 2011, the number of people served by privately owned systems fell by 16 percent, while the number of people served by publicly owned systems increased by 8 percent.[endnoteRef:177] A report by the U.S. Environmental Protection Agency identified a similar trend between 2006 and 2008 among small community water systems.[endnoteRef:178] Given these shifts, municipalization appears much more common than privatization. Indeed, local governments purchase privately owned systems with relative frequency.[endnoteRef:179] In Georgia, for example, between 1998 and mid-2010, municipal utilities purchased 379 privately owned water and sewer systems, or about 29 systems a year,[endnoteRef:180] and Florida had a dozen government acquisitions in 2010 alone.[endnoteRef:181]  [177:  Based on data from U.S. Environmental Protection Agency, October 2011; U.S. Environmental Protection Agency. Safe Drinking Water Information System - Federal Version (SDWIS/FED). Public Water System Inventory data. October 2007.]  [178:  U.S. Environmental Protection Agency, Office of Water. “National Characteristics of Drinking Water Systems Serving 10,000 or Fewer People.” (EPA 816-R-10-022). July 2011 at 6 and A-7.]  [179:  National Drinking Water Clearinghouse, Rural Utilities Service. “Improving the Viability of Existing Small Drinking Water Systems.” (DWBKGN06). 1990 at 14; Lee, Min-Yang A. and John B. Braden. “Examining mergers in small CWSs: the role of regulatory compliance.” Journal AWWA, vol. 100, iss. 11. November 2008 at 65; Florida Public Service Commission, Division of Policy Analysis & Intergovernmental Liaison. “Refocusing on the Commission’s Acquisition Policy Regarding Water and Wastewater Utilities.” February 2001 at 6, 29 to 30.]  [180:  Georgia Environmental Protection Division, Watershed Protection Branch, Drinking Water Program. “The Report to the Governor on the Efficacy of Georgia’s Capacity Development Program.” September 2011 at 23.]  [181:  Florida Public Service Commission. “2010 Annual Report.” 2011 at 31.] 

Municipalization of drinking water service was even more prevalent a century ago than it is today.[endnoteRef:182] Around the turn of the 20th century, many of our country’s largest cities — including Baltimore, Boston and New York City — took over drinking water provision from private companies to improve service, reduce waterborne disease rates and increase water supplies to better fight fires.[endnoteRef:183] New York City, for example, took over drinking water services from the Manhattan Company,[endnoteRef:184] the predecessor of JPMorgan Chase,[endnoteRef:185] after an outbreak of cholera killed 3,500 people and a devastating fire caused extensive property damage.[endnoteRef:186]  [182:  Masten, Scott E. “Public utility ownership in 19th-century America: the ‘aberrant’ case of water.” The Journal of Law, Economics, & Organization, vol. 27, no. 3. October 2011 at 606.]  [183:  Salzman, James. “Thirst: a short history of drinking water.” Duke Law School Faculty Scholarship Series, no. 31. January 2006 at 19 to 20; Committee on Privatization of Water Services in the United States, National Research Council. (2002). Privatization of Water Services in the United States: An Assessment of Issues and Experiences. Washington, DC: National Academy Press at 29 to 34; Jacobson, Charles D. and Joel A. Tarr. “Ownership and Financing of Infrastructure: Historical Perspectives.” World Bank Policy Research Working Paper No. 1466. June 1995 at 11 to 13; Melosi, Martin V. “Full circle: public goods versus privatization of water supplies in the United States.” Proceedings of the 6th International Summer Academy on Technology Studies: Urban Infrastructure in Transition: What can we learn from history? Deutschlandsberg, Austria, July 11-17, 2004 at 213 to 214.]  [184:  Salzman, 2006 at 19 to 20.]  [185:  JPMorgan Chase & Co. [Brochure]. “The History of JPMorgan Chase & Co.” 2008 at 2.]  [186:  Salzman, 2006 at 19 to 20.] 

Although communities take public control of water and sewer systems for a number of reasons, three common ones are to:
· Gain local control. Public ownership of water and sewer systems allows local governments to better manage water resources, growth and development.[endnoteRef:187] For example, public officials for the city of Cottonwood and the town of Prescott Valley in Arizona found, “Acquiring private water companies by municipalities (Chino Valley & Prescott Valley) allowed for better water management through more robust planning and control.”[endnoteRef:188] [187:  Beecher, Janice A. et al. The National Regulatory Research Institute. “Regulatory Implications of Water and Wastewater Utility Privatization.” (NRRI 95-09). July 1995 at 81 to 83.]  [188:  Hardy, Robert B. and John Mundeloh. Statewide Water Advisory Group. “Yavapai County Water.” June 2, 2006.] 

· Improve service. Other communities have bought systems to improve water quality and service.[endnoteRef:189] Washington State’s Department of Health found that small privately-owned community water systems were 30 percent more likely to have violated drinking water rules than small publicly owned systems,[endnoteRef:190] leading it to conclude, “The department’s data suggest that public ownership provides better assurance for providing safe and reliable water than private ownership.”[endnoteRef:191]  [189:  U.S. Environmental Protection Agency, Office of Water. “Institutional Solutions to Drinking Water Problems: Maine Case Studies.” (EPA 812-R-93-002). March 1993 at 3; Beecher et al., July 1995 at 83.]  [190:  Washington State Department of Health, Division of Environmental Health, Office of Drinking Water. “Report to the Legislature: Small Public Drinking Water Systems Fulfilling Requirements from 2008 Session, Enrolled Substitute House Bill 2765.” (DOH 331-437). July 2009 at 11.]  [191:  Ibid. at 17 to 18.] 

· Lower water bills. Communities have also bought privately owned systems to control household water costs.[endnoteRef:192] In general, compared to local governments, for-profit water utilities charge considerably higher rates.[endnoteRef:193]  [192:  Beecher, et al., July 1995 at 83.]  [193:  Beecher, Janice A. “Private Water and Economic Regulation in the United States.” In Bausch, Andreas and Burkhard Schwenker (eds.). (2009). Handbook Utility Management. Verlag Berlin Heidelberg: Springer at 788 to 799; Shih, Jhih-Shyang et al. “Economies of scale in community water systems.” Journal AWWA. September 2006 at 107.] 


A key difficulty in the process is the obstinance of private providers to negotiate a sale, much less a reasonable purchase price. Certain large water corporations typically refuse to negotiate a sale of a system to a local government. When this happens, in most states, a local government can exercise its power of eminent domain to condemn the privately owned system.[endnoteRef:194] Eminent domain is a government’s right of sovereignty to take private property, so long as it is done for the public’s use and best interest and the private property owners receive just compensation, as required under the U.S. Constitution’s Fifth Amendment.[endnoteRef:195] When a government uses eminent domain, the Fourteenth Amendment guarantees due process of law.[endnoteRef:196]   [194:  Loos and Sullivan, June 2005 at Time and Cost of Municipalization/Condemnation at 4. ]  [195:  Blaesser, Brian W. et al. (1989). Land Use and the Constitution: Principles for Planning Practice. An AICP Handbook. Chicago, Illinois: American Planning Association at 13 and 67; U.S. Government Accountability Office, November 2006 at 6 and 44.]  [196:  Nelson, Jennifer. Connecticut Office of Legislative Research. “Fourteenth Amendment and Eminent Domain.” (2005-R-0421.) April 15, 2005; Blaesser et al., 1989 at 39 to 41/] 

States must delegate policymaking power, including eminent domain authority, to localities. As a result, the extent of a municipality’s power varies by state. Most states, however, grant more autonomy to home-rule cities, giving them authority to municipalize for city planning purposes.[endnoteRef:197] A couple of states, including Missouri, however, do not allow municipalities to condemn privately owned water utilities.[endnoteRef:198] Some states restrict a city’s condemnation powers to within municipal limits,[endnoteRef:199] while others allow a city to condemn water and sewer systems assets outside their boundaries.  [197:  Saxer, Shelley Ross. “Government power unleashed: using eminent domain to acquire a public utility or other ongoing enterprise.” Indiana Law Review, vol. 38, iss. 1. 2005 at 82 to 85; Blaesser et al.,1989 at 8;]  [198:  Mo. Rev. Stat. §71.525 (2010).]  [199:  Stiegler, Mayo H. “City could condemn utility’s water facilities.” Journal of the American Water Works Association, vol. 92, iss. 4. April 2000 at 14.] 

As communities pursue local public control of their water supplies, they may encounter resistance from the private company that owns the system. Certain large water companies habitually oppose municipalization efforts, perhaps as a matter of corporate policy. 
Common tactics used by these companies to try to stop public efforts include: 
· Mass mailings, robocalls and newspaper advertisements[endnoteRef:200]  [200:  Moriah Group. “Felton Communication Plan.” December 1, 2003 at 3; Antinori, Shannon. “Illinois American Water pushes back against water agency.” Bolingbrook Patch. December 16, 2011; Martin, Elisabeth. “Water debate focuses on public vs. private.” The Naperville Sun (IL). April 28, 2010.] 

· Push polls[endnoteRef:201]  [201:  Moriah Group, 2003 at 3; Antinori, 2011.] 

· Dubiously named websites (For example, American Water created FeltonWaterFacts.com for Felton, Calif.; LexingtonWaterFacts.com for Lexington, Ky.;[endnoteRef:202] and ChicagoMetroWaterFacts.com for Will County, Ill.[endnoteRef:203] Golden State Water Company created OjaiWaterFacts.org for Ojai, Calif.[endnoteRef:204]) [202:  On file with Food & Water Watch. ]  [203:  Antinori, 2011.]  [204:  Sprowls, Robert. Golden State Water Company. “F.L.O.W. flawed, says Golden State CEO.” Ojai Valley News. September 29, 2011; Sprowls, Robert. Golden State Water Company. Letter. September 14, 2011.] 


Companies may adopt aggressive communication, organizing or lobbying strategies. For example, American Water hired the public-relations firm the Moriah Group to help oppose local control efforts including those in Lexington, Ky.,[endnoteRef:205] and Felton, Calif.[endnoteRef:206] In Felton, the company — via the Moriah Group — even hired a political organizer to live and work in the community to “serve as both an ambassador and a strategist.”[endnoteRef:207] [205:  Moriah Group. [Press release]. “The Moriah Group wins PRSA Silver Anvil award.” June 14, 2007.]  [206:  Hennessey, Virginia. “Measure W whips up local debate; Felton: Bond would fund public takeover of Cal Am water system.” Monterey County Herald. July 24, 2005.]  [207:  Moriah Group, 2003 at 3.] 

Some corporations may obstinately refuse to negotiate with the public. This forces communities to pursue eminent domain action to convince a water corporation to come to the bargaining table. The purchase price can also be an area of contention. For-profit water corporations, of course, want to get the most out of public purchases and can aggressively try to inflate the price. Certain companies expect to be compensated above and beyond the actual book value of their systems.[endnoteRef:208]  [208:  American Water Works Company. U.S. Securities and Exchange Commission. Form 10-K. February 25, 2011 at 17 to 18.] 

With slick lawyers and sizable legal budgets, some litigious companies might even try to exploit the legal process to drive up the public’s acquisition costs. In some cases, a company waits until just prior to the start of the actual eminent domain trial before coming to the bargaining table and agreeing to a negotiated settlement. This delays the transfer and wastes public resources while avoiding actual adjudication. Some companies have spent years in court bickering over the public’s legal authority to condemn a system and about what constitutes a fair market value.
American Water said that it might dedicate a considerable amount of corporate resources to fight condemnation efforts. “Should a municipality or other government subdivision seek to acquire our assets through eminent domain, we may resist the acquisition,” the company said in its annual report to shareholders. “Contesting an exercise of condemnation through eminent domain may result in costly legal proceedings and may divert the attention of the affected Regulated Business’s management from the operation of its business.”[endnoteRef:209]  [209:  Ibid. at 31.] 

Dollar figures for corporate campaigning against local control are not typically available to the public, but American Water disclosed to investors that in 1999 alone, it spent $5.6 million ($7.6 million in 2011 dollars) fighting municipalization efforts in Chattanooga, Tenn., and Peoria, Ill.,[endnoteRef:210] eventually defeating both.[endnoteRef:211] In Felton, Calif., American Water spent hundreds of thousands of dollars in just the first two years to stop the public acquisition,[endnoteRef:212] but the public control movement triumphed.[endnoteRef:213] [210:  American Water Works Company. U.S. Securities and Exchange Commission. Form 10-K. March 28, 2001 at Exhibit 13, page 29.]  [211:  Ibid. at Exhibit 13, page 27; “Peoria council puts brakes on water company buyout.” Associated Press. June 15, 2005.]  [212:  Hennessey, 2005.]  [213:  San Lorenzo Valley Water District and California American Water, 2008.] 
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