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Mr. President, 

Excellencies, 

Ladies and gentlemen,


I have the honour to introduce my 2016 annual thematic report including a summary of my activities. 

I have sent letters to member States reiterating my request for information on unilateral coercive measures currently enforced. Only thirteen countries have sent written information. I would like to encourage all member States to provide me with the requested information. As I have mentioned in previous statements “a third of humanity lives in countries subjected to unilateral coercive measures”. I therefore invite all States to engage in good faith with this mandate in the same way as with all other special procedures, as requested by the Council in the resolutions it adopts, regardless of the voting patterns leading to the adoption of mandates.

I would also like to ask those countries which have not replied to give a positive consideration to my requests.   I have received in December last year an invitation to visit Syria and in late July 2016 a positive reply from the European Union.  


I will also be introducing today the report on my visit to the Sudan. Allow me to take this opportunity to thank the Sudanese Government and Mission in Geneva for facilitating the visit. I would also like to pay tribute the United Nations team in Khartoum, in particular the Resident Coordinator and her staff for their valuable support.
Ladies and gentlemen, 



I would like to reiterate, my recommendation last year to set up a consolidated central register at the level of the Security Council or of the United Nations Secretariat to recapitulate the list of all unilateral coercive measures in force. This register should be kept according to the standards currently applied for Security Council sanctions and be made public. Sender/source States or group of States should be invited to notify the Council of unilateral coercive measures they enforce and of their evolution. Target countries would also be invited to report on the extent of these measures.
Excellencies,

Ladies and gentlemen,


I will now focus on a review and assessment of various mechanisms available to address issues of remedies and redress for victims of unilateral coercive measures.

I. Remedies available to States affected by unilateral coercive measures

The Charter of the United Nations (Article 33) sets out a number of mechanisms for the settlement of disputes between sovereign States.  These may be of relevance for States targeted by unilateral coercive measures that affect the enjoyment of human rights by their populations. By UN standards, States shall seek early and just settlement of their international disputes by negotiation, inquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or arrangements or other peaceful means of their choice.


While States are free, as a matter of principle, to agree on such peaceful means as may be appropriate to the circumstances and to the nature of their disputes, it is incumbent on them to fulfil in good faith their obligations under the UN Charter. In particular, the legality of recourse to countermeasures such as UCMs in situations where inter-State negotiations are under way remains contentious.

 The ongoing debates surrounding the application of Article 50 and the compensation mechanisms that could be devised to that effect for UN mandated sanctions should be considered to some extent relevant also to the issue of compensation for the adverse impacts of unilateral coercive measures.

Remedies available under the ICJ

The International Court of Justice may be called upon to consider legal issues relating to unilateral coercive measures in the exercise of both its contentious jurisdiction and its advisory jurisdiction. 

The jurisdiction of the Court in a contentious case brought by a targeted State against a targeting State could be based either on a dispute settlement clause or on a special agreement between the States concerned or could result from the recognition by the targeting State of the Court’s compulsory jurisdiction. The Court may thus apply to a given case regarding unilateral coercive measures, human rights norms that may be relevant to the evaluation of sanctions.

There have been cases in the jurisprudence of the ICJ in which the claimant State based part of its claims on the alleged violation by the respondent source State of human rights norms. The ICJ has also already considered the case of the legality of economic sanctions under public international law when called to rule on a case of economic pressure.


In this regard, States subject to unilateral coercive measures may verify the existence of treaties in force with the targeting State(s). Such treaties may provide a basis for the jurisdiction of the ICJ in the event of a dispute regarding the interpretation or application of the treaty and could thus allow for a legal challenge of unilateral coercive measures resulting in violations of obligations set out in the relevant treaty, customary international law or relevant rules of human rights, including those forming part of jus cogens.


The ICJ also has an advisory jurisdiction. I therefore invite member States concerned to consider submitting to the ICJ via the General Assembly, a request for an advisory opinion on the legality or otherwise of unilateral coercive measures, especially under the angle of their compliance or otherwise with human rights norms. 


It is a pity that the Human Rights Council has not been empowered to request advisory opinions from the International Court of Justice although its status as a subsidiary organ of the General Assembly would have warranted it.  An initiative could be taken at the United Nations General Assembly to confer such authority also to the HRC.  The Commission on Human Rights that preceded it, could exercise this option through ECOSOC, of which it was part.  This is no longer the case for the HRC.

 Possible remedies under WTO

 
The question arises as to whether recourse to the WTO Dispute Settlement Body is an option for a WTO member State faced with unilateral sanctions. It may be reasonable to think that some of the grounds for considering unilateral coercive measures unlawful under public international law could also be considered by the WTO dispute panel despite the provisions of article XXI of the GATT 1994, called the “security exception”.  But it can be debated whether the exceptions mentioned under the general heading of “action which it (the State) considers necessary for the protection of a country’ essential security interests” can be so broadly interpreted as to include the impact on major source countries or regions of some perceived shortfall in the governance or human rights or other internal situations prevailing in a small developing contracting party with which it is not at war or confronted by emergency imperatives. In view of the disastrous human rights impact of some UCMs on innocent people, the international community might expect to be guided by any relevant precedent of the WTO Dispute Settlement Body on a “smart” interpretation of such a security exception.  Failing that, by the issue could be debated issue at UNCTAD and/or in the General Assembly.
II. Remedies available to individuals and entities affected by unilateral coercive measures

 In most jurisdictions, domestic courts are unlikely to grant remedies to individuals or entities affected by unilateral coercive measures.  The reason is that such courts display a significant measure of deference vis-à-vis the political decisions underlying unilateral coercive measures.
a) Treaty bodies


 Anyone can lodge a complaint with the treaty bodies alleging violations of rights protected under the two Covenants of 1966. However the Optional Protocols to the Covenants require that the authors of the communications must be under the jurisdiction of the State responsible for the violation. There are legal reasons however to question whether this requirement bars the submission of a communication against a State that has violated a protected right beyond its borders. Therefore, extraterritorial application under the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights should not be ruled out. Indeed, States may be bound by their obligations under the Covenants when acting extraterritorially. 

The jurisprudence of international and regional bodies, such as the Human Rights Committee, the International Court of Justice and the European Court of Human Rights point to the fact that Governments may be held to account if they violate the fundamental rights of persons living outside their borders. As regards remedies and redress, a Committee under the Optional Protocols may render a decision as to remedial action to be taken by the State such as compensation to the victim(s).  
b) HRC mechanisms

The Human Rights Council has three mechanisms available to victims of violations of human rights through the imposition of unilateral coercive measures. 
· The first one is the Complaint Procedure. It is intended to address consistent patterns of gross and reliably attested violations of all human rights and fundamental freedoms occurring in any part of the world and under any circumstances. This could arguably be a mechanism to consider complaints related to the impact of unilateral coercive measures. 
· The second one is Special Procedures. Individuals or groups subject to unilateral coercive measures may bring allegations to this mandate and/or to the attention of other relevant special procedures.
· Potentially the Human Rights Council disposes of a third mechanism that it could easily resort to: the Universal Periodic Review. This is now focused on compliance by States with international human rights instruments within the ambit of their own territory.  Stakeholders could be invited to include in their submissions information regarding the unilateral coercive measures the State under review is imposing on third States and which have a negative impact on human rights. Ultimately, States under review should have the obligation to provide information on the human rights impact of unilateral coercive measures on the vulnerable population of other States that they may target through UCMs. Targeted States would also be given the opportunity to document any major human rights impact of such measures.
c) Compensation commissions

Compensation commissions have been established in a number of different contexts to deal with the settlement of claims arising out of situations of conflict or massive violations of human rights. The United Nations Compensation Commission is a prominent example of such a mechanism. A similar compensation commission could probably be established for UCMs on an ad hoc basis.
d) Regional courts

The courts of the European Union in Luxembourg have developed, over time, a jurisprudence of cases brought by individuals or entities subjected to restrictive measures. In some cases, the applicants have actually obtained their “delisting”, even if the proportion of successful cases remains limited. Dozens of new actions for annulment are brought each year before the General Court of the European Union.

Judicial review by the courts of the European Union does not extend, however, to a review of the general motivations underlying the political decision to implement a regime of “restrictive measures” or to blacklist a person. This means that European Union political institutions have broad discretion in defining the general criteria which are to determine the scope of targeted persons, entities and activities.


What remains unsettled is whether individuals or entities found to have been unlawfully subjected to European Union restrictive measures could be awarded damages by the European Union courts.  The EU Guidelines on Restrictive measures of 2012 assert that UCMs “must respect human rights and fundamental freedoms, in particular due process and the right to an effective remedy”

To date, there has been only one decision by the General Court of the European Union granting damages, even if modest, to victims of wrongful restrictive measures.

Even if the judicial review of restrictive measures by European Union courts provides some form of legal remedy to affected persons and entities, and even if the scope and intensity of such judicial review appears unrivalled worldwide, some matters of concern remain. 


There have also been a few cases related to restrictive measures that have been adjudicated by the European Court of Human Rights in Strasbourg, whose membership extends to the 47 States members of the Council of Europe. 


One important potential limitation regarding the jurisdiction of the European Court of Human Rights is that the European Convention on Human Rights extends the obligation of its contracting parties to respect human rights to “everyone within their jurisdiction”.


Although the jurisprudence of the Court has extended the extraterritorial application of its provisions, it still seems to require that the State alleged to have violated the provisions of the Convention exercise some form of “effective control” over the territory where the applicant resides. It is thus still unclear, to the Special Rapporteur at least, whether the European Court of Human Rights has jurisdiction to address claims of violations of the European Convention on Human Rights in relation to the adverse impacts of unilateral coercive measures imposed by member States of the Council of Europe on the human rights of persons or groups living in third countries.
Conclusions and recommendations
From the foregoing, I draw 8 conclusions or recommendations:
1.  International mechanisms to be used to claim damages are generally few and that their powers to grant effective remedies and damages, including compensation and redress, are most often limited. Functioning and available legal mechanisms seem to be the courts of the European Union and, subject to jurisdiction restraints, the European Court of Human Rights.  Decisions on restrictive measures are taken with a political aim that European courts are not empowered to question.  Some degree of rule of law is nevertheless preserved to the extent that such decisions can be challenged before the European judiciary when they involve procedural misconduct likely to lead to serious violations of human rights. 
Without prejudice to the legal standing of UCMs with respect to international law and despite the limitations of the European Union model, the latter constitutes a precedent for source countries which do not have at present any judicial appeal against UCMs.
2. In each situation worldwide, where unilateral coercive measures are found to have a negative impact on human rights, the right to a remedy should be effectively available and be protected, and appropriate mechanisms at the national or international level should be available for the victims to obtain remedies, compensation and redress. 
3. The principle of accountability could be upheld by including in the universal periodic review of each source State an item on the unilateral coercive measures that they apply to targeted countries with an assessment of their human rights impact.
4. The Human Rights Council and the General Assembly should be called upon to restate in an official manner, through a solemn Declaration, the applicability of the rule of law and the right of victims to an effective remedy, including appropriate and effective financial compensation, in all situations where their human rights are affected by unilateral coercive measures.

5. States whose populations are affected by unilateral coercive measures should consider the jurisdictional options available to them by virtue of treaties in force. This includes the contentious jurisdiction of the International Court of Justice and other fora to challenge the legality and application of such measures with respect to international law, including human rights law. States should at least consider the opportunity of submitting to the International Court of Justice through the General Assembly, a request for an advisory opinion on the legality of unilateral coercive measures.  
6. The Dispute Settlement Body of WTO or failing that, UNCTAD and/or the General Assembly should review the application of the Security Exception under Article XXI of the GATT 1994 to reach an understanding on what members consider as “essential security interests” that may justify witholding the provisions of the WTO agreements vis-à-vis a contracting party whose targeting by UCMs is being considered.

7. The competence of the Committees established under the ICCPR and ICESCR to address human rights violations resulting from the imposition of unilateral coercive measures, irrespective of the location of the victim or the perpetrator, should be reaffirmed. 
8. The establishment of an appropriate mechanism to enable persons affected by unilateral coercive measures to seek remedies, compensation and redress at the United Nations level should be considered. Such a mechanism could take the form of a compensation commission set up by the Security Council. Alternatively, it could adopt the format of the WTO Dispute Settlement Body.
Ladies and Gentlemen, 

 The Vienna Declaration (paragraph 31) and the 2030 Agenda for Sustainable Development (paragraph 30) called on all States “to refrain from promulgating and applying any unilateral economic, financial or trade measures not in accordance with international law and the Charter of the United Nations that impede the full achievement of economic and social development, particularly in developing countries.”

Source countries of UCMs interpret this language as meaning that those measures which are not in accordance with international law shall be avoided while others are implicitly permitted. Indeed in the EU Guidelines on Restrictive Measures of June 2012, para 9, it is stipulated that “The introduction and implementation of restrictive measures,” as EU UCMs are called, “must always be in accordance with international law”.  

Developing countries interpret this language differently. They consider the relevant paragraphs in the Vienna Declaration and in the 2030 Agenda adopted by consensus as having the same connotations, regardless of syntax, as the relevant General Assembly and Human Rights Council adopted by majority vote which assert unambiguously that all UCMs are per se illegal. "[U]nilateral coercive measures and legislation are contrary to international law, international humanitarian law, the Charter of the United Nations and the norms and principles governing peaceful relations among States". 

There is need to eliminate this diplomatic blind spot in the discussion of unilateral coercive measures.  

Mission to the Sudan

Ladies and gentleman,

Excellencies,

Let me now turn to my report on the visit to the Sudan.  I am grateful to my colleague Mr. Aristide Nononsi, Independent Expert on the situation of human rights in Sudan for his advice. I am also appreciative of the written responses of the Permanent Mission of the United States in Geneva on information in my report which concerns them directly. 

In November 2015, I conducted my first country visit as a Special Rapporteur. I reviewed the human rights impact of unilateral coercive measures. It appears that these emanate mainly from the United States and Canada but have come to be applied by the European Union and by a number of financial institutions and other businesses based in different countries that have dealings with the US. As a result, the Sudan is now de facto under global and comprehensive UCMs.  These adversely affect large population segments but more particularly the most vulnerable citizens including women, children and the sick with particular emphasis on cancer patients and on those who suffer from diabetes, the Sudan being the only country in the world where people still die from diabetes because of unavailability of medicines. It would therefore be useful to send a WHO mission composed of medical experts to assess how many unnecessary deaths occurred as the result of UCMs and what urgent measures could be taken to save lives currently in jeopardy.
Regarding UCMs, the United States has, by far, the broadest Sudan sanctions regime in the world.  The United States has applied economic sanctions against the Sudan since 1997. The most significant unilateral coercive measures targeting Sudan are (i) the blocking of properties of the Government of Sudan and (ii) a strict trade and financial embargo.  Certain types of activities and transactions are exempted for humanitarian reasons. n reality exemptions do not work because financial transfers are not possible. However, I welcome the fact that one of the suggestions I put forward during my visit, i.e. the setting up of a procurement system to overcome the difficulties of financial transfers, has materialized. In March 2016, the Government of Sudan and UNDP signed an agreement for the Procurement Support Services to the Federal Ministry of Health of Sudan. 
The European Union does not at present impose unilateral coercive measures on the Sudan. However, firms based in the European Union having relations with the United States systematically comply with US unilateral coercive measures against the Sudan because they are not protected by their governments from the payment of huge fines to the US Treasury in cases of non-compliance.
During the eight-day visit, I had the opportunity to meet with various stakeholders. From these consultations it became clear that all stakeholders agree on the ineffectiveness of maintaining the UCMs targeting the Sudan which have stood firm for the last twenty years without any adjustment to changing circumstances or remaining proportional to their objectives. There is therefore a mismatch between the sanctions and the current situation in the Sudan. 

It also became clear that the impacts of UCMs are often in contradiction with their proclaimed aim and hit innocent civilians instead of government officials and political elites.   Overall, UCMs targeting the Sudan have contributed to widening income inequality, a growing black market and the emergence of a parallel economy. 

This mandate has made a series of recommendations to end a paradox whereby UCMs targeting the Sudan are having an unintended egregious impact on the very human rights these measures purport to advance. It is suggested that the pursuit of informal contacts between this mandate, the Independent Expert on the Sudan and both, the source and the target countries could activate a process to make accepted exceptions effective, to broaden their scope and to address the syndrome of “over-compliance” from stakeholders from third countries which causes untold sufferings on the Sudanese population. 
Ends.


