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1.- Work towards the creation and adoption of legaland judicial mechanisms,
specially in the countries of origin of Transnatioal Corporations (hereinafter
referred to as TNCs) —home states- and in those where TNCs operate -di@tates-.
Such mechanisms should allow for proper adjudicatio of human rights
(hereinafter referred to as HRS) violations. These mechanisms may include but
should not be limited to universal or and/or extraterritorial jurisdiction
mechanisms in criminal and non-criminal matters in cases of violations of
international ius cogens norms by TNCs, their employees or their officials.

Judicial mechanisms are the mechanisms of firgrrder victims because, in
many cases, they are the only ones available ootles whose availability is
greater. Therefore, they should be improved irtalintries and an effort should
be made to ensure that they are adapted to thesneedHRs litigation.
Jurisdiction is sometimes the first and most cusii@e hurdle that claimants
have to overcome when they believe that, for remsarch as corruption or
otherwise inadequate judicial mechanisms, they cenu@& proceedings in
another country with which the parties or the caasection may not have
strong jurisdictional links. Some of the other idiflities that traditional judicial
mechanisms pose to this kind of transnationalditan are: the lack of adequate
notification mechanisms; the lack of adequate meishas to join in a single
proceedings all the claimants who believe to hagenbaffected by the HRs
violation; the lack of adequate compensation; #uok lof adequate mechanisms
to obtain evidence which is to be found abroadnaal those cases where the
claimants believe that the judicial mechanisms loé ttountry where the
violations have taken place are not suitable to teeds and they decide to file
the claim elsewhere. The drafting and disseminatibomodel laws which put
forward efficient judicial mechanisms of this kiedould be fostered.

2.- Work towards the strengthening of the judiciarysystem in developing countries
and countries where TNCs are most active.

A strong judiciary is key towards the enforcemehti®s. Without it, laws or
even codes of conduct are useless. Even though lidéegtion seems to be
focusing on how to bring proceedings to the judBdns where TNCs are
incorporated —home states-, it is necessary thagetltases can also be tried
where the events took place, where most of thenvictive and where most of
the evidence is to be found.

3.- Work towards the creation and dissemination oAlternative Dispute Resolution
mechanisms (ADR) such as arbitration and mediatiorfor disputes arising out of
HRs violations by TNCs and the recognition and enfeement abroad of arbitral
awards or agreements reached by the parties to agpute.

Court proceedings sometimes lack the flexibilityeded for a special type of
litigation such as human rights litigation. Furtimere, jurisdiction rules also



pose insurmountable difficulties which do not existADR. ADR mechanisms

are voluntary, it is necessary therefore to find/sven which the consent of the
parties —specially the defendant TNCs- can be ebeda An effort should be

made to include Arbitration or Mediation clausevatuntary codes of conduct,
in international investment and free-trade agreeasenational legislation,

procurement contracts, etc. Other problems thaidvioave to be tackled are the
applicable law, the procedural rules that would ende be followed for the

proceedings, the recognition and enforcement ofitratton awards and

settlement agreements, etc. Investment arbitrattas also become a
battleground where the rights of countries and TN@s pitched against each
other. Therefore, as cases such as Metalclad simvestment and free-trade
treaties should be placed under close surveillataceprevent them from

impinging upon countries’ rights to regulate enwimental matters, labour
rights, HRs, etc.

4.- Work towards the adoption of corporate, crimind and civil law regimes which
make TNCs, their employees and their officials nobnly civil or administrative but
also criminally responsible for violations of intenational ius cogens norms.

Liability regimes should always have victims’ resgeas one of their main goals.
Criminal and non-criminal liability may or may nbe available depending of
the country where the claim is filed and may achidifferent results as far as
victims are concerned. Therefore, it is necessagchieve a situation where the
victims do not have to decide where to file a claiepending on the procedural
and legal advantages that jurisdiction offers tt{arum shopping). To this end,

it is necessary that jurisdictions, as a rule, roffe possibility to request civil,

criminal and/or administrative liability for thoseesponsible of the HRs
violations. In this regard, it should be studiedetter countries should adopt
statutes allowing for the criminal liability of qmorations, which is not a very
common principle yet.

5.- Work to facilitate the recognition and enforcenent abroad of judicial and non
judicial decisions coming from developing countriesnd countries where TNCs are
most active, in cases of violations of HRs by TNCs.

A judicial decision or an arbitral award is useléssthe victims if it cannot be
recognised and enforced in the place where thésastéhe defendant TNC are
to be found. Therefore, as it has been said befoeehanisms such as the Hague
Convention or the New York Convention should be pdeld and made
applicable to the judicial and non-judicial mectsans of HRs litigation.

6.- Work towards the harmonization of existing extenal codes of conduct and
standards of behaviour for TNCs so that the latterhave as much certainty as
possible concerning what they can and cannot do their business activities, as far
as HRs are concerned.

A great number of initiatives of this kind have bgeut up and tried (the UN
Code of Conduct for Transnational Corporations, @ebal Compact, the UN
Norms on the Responsibility of Transnational Cogtons and Other
Businesses, the ILO Tripartite Agreement, the OCGdelines and other
Codes of conduct for specific industrial sectons)l #NCs sometimes feel that



they have to comply with too many standards. Tleesfan effort should be
made to unify codes of conduct (e.g. by types dtigtry), making them as clear
and as specific as possible and discarding usetessply academic initiatives.
Information on Grievance mechanisms should alsdiggeminated and unified.
The new UN Guiding Principles will definitely acs a harmonizing tool of
existing codes of conduct but, nevertheless, codiélscontinue to exist in
specific industries although hopefully inspired d&yd drafted according to the
principles.

7.- Work towards the dissemination of information am existing codes of conduct
and standards of behaviour among Corporations, Pradssional and Commercial
Organisations as well as International Organisatios.

The more a code of conduct is known and the ma#tutions endorse it, the
stronger and more prestigious that code of conguand the easier it is to make
a TNC understand its need to comply with it.

8.- Work towards the sharing of resources among ietrnational and/or national
organisations and agencies, as well as NGOs whosealg are partly or totally
related to the protection of HRs from violations byTNCs.

There is a great number of stakeholders workingrewvent and mitigate the
risks that TNCs pose to HRs and which sometimesatovork coordinately.
They should work together and make pressure togbtfere Governments and
institutions, in order to have a stronger impadattifermore, NGOs, trade unions
and other stakeholders should share resourcegrpeis information and know-
how in order to maximize their efficiency. Importanshould also be given to
social networks and the internet as a whole asans® put members of NGOs,
trade unions and all types of stakeholders in tauithh each other and maximize
their efforts. In this regard, websites or databagkere all this information can
be accessed by stakeholders might be a useful tool.

9.- Work towards improving HRs education in both the countries where TNCs
operate —specially developing countries- and in theountries of origin of TNCs.

The more people are conscious of their rights,ntteee active will they be to

demand that those rights are respected. HRs edoaatist be fostered both in
the countries where TNCs operate and in the camtf origin of the TNCs. A

special effort should be made to grant social leateade union officials, NGO

members, church leaders, lawyers, etc) and studeaisss to HRs education,
because they will be the leaders of the future.

10.- Work towards the involvement of mass media iexposing those TNCs which
violate HRs, specially in developing countries.

It is a fact that Governments’ foreign policy is dogreat extent driven by the
interest that the public shows in foreign affaitsaay given moment and that
interest may be arisen by mass media. It is coegridat HRs violations by
TNCs are not one of the main concerns of the puphctly because there is not
enough information about those violations. Convinewrs corporations of their
responsibility to inform about such HRs violatioansd lobbying in that regard



may achieve an increased amount of news dealing MRs and an increased
interest in the public, which will in turn augmehe interest of Governments in
putting pressure on TNCs based in their countried/ax finding appropriate
solutions. To this end, a special data base and pagle may be designed to
provide mass media with quality information on HRdations by TNCs.
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