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The non-punishment provision in the context of trafficking in human beings is not explicitly defined in Poland’s legal system. However, the non-application of penalties on victims of trafficking in human beings, referred to in Art. 26 of Council of Europe Convention on Action against Trafficking in Human Beings, done at Warsaw on 16 May 2005 (the “Convention”) and in Art. 8 of Directive 2011/36/EU on preventing and combating trafficking in human beings and protecting its victims (the “Directive”) is regulated extensively by national legislation. Pursuant to Art. 26 of the Convention, its parties have committed themselves to providing for the possibility of not imposing penalties on victims of trafficking in human beings for their involvement in unlawful activities, to the extent that they have been compelled to do so. Art. 8 of the Directive requires the member states to take the necessary measures to ensure that competent national authorities are entitled not to prosecute or impose penalties on victims of trafficking in human beings for their involvement in criminal activities which they have been compelled to commit as a direct consequence of being subjected to the offence of trafficking in human beings. The legal solutions under Polish criminal law comply with the obligations of the Convention and the Directive. The Polish legislation under Art. 59 of the Criminal Code (“C.C.”) allows the court to refrain from imposing the penalty after the following conditions have been jointly met:
- An indictment concerns an offence subject to imprisonment for up to three years or to a lesser penalty;
- The social consequences of the act must not be significant;
- When refraining from imposing a penalty, the court is obliged to impose a penal measure, forfeiture or a compensatory measure provided that the purpose of the penalty is thus served by such measure. 
Under Art. 61 § 1 of the C.C.
, the court may refrain from imposing a penalty in the cases specified by law or when the perpetrator provided the agency responsible for prosecution with information on other perpetrators of the offence or essential circumstances of the offence, particularly if the offender played a minor role in committing the act and the information provided helped to prevent another offence from being committed. Under Art. 61 § 2 of the C.C.
, when refraining from imposing a penalty, the court may refrain from ordering a penal measure, exemplary damages for the Treasury or forfeiture even if ordering it is mandatory. It must be noted, however, that a victim’s offence which is closely connected with the offence of trafficking in human beings is not listed as a specific category of offence which offers a possibility of refraining from imposing a penalty. But if it is found that the conduct of a person who has been granted status of victim of the human trafficking offence has satisfied the definition of a prohibited act, and has done so under the influence of an illegal threat or physical violence, criminal proceedings may not be instituted, or, if previously instituted, may be discontinued, pursuant to Art. 17 § 1(2) of the Code of Criminal Procedure (CCP).
The reason for discontinuing proceedings relates both to lawful excuses (among others Art. 25 of the C.C.
, i.e. the excuse of self-defence, Art. 26 § 1 of the C.C.
, i.e. the excuse of a state of necessity in a situation when the interest sacrificed is less valuable than the interest saved) and to circumstances eliminating guilt (among others Art. 26 § 2 of the C.C.
, i.e. a state of necessity in the event that the interest sacrificed is not significantly greater than the interest being saved or those interests are equal, Art. 28 § 1 of the C.C.
, i.e. being in error as to the circumstances constituting features of a prohibited act), that is the cases in which under the law the perpetrator is not deemed to have committed an offence. Any prohibited act committed by a victim of trafficking in human beings may also be examined from the point of view of the possibility of discontinuing proceedings pursuant to Art. 17 § 3 of the C.C.P.
, where it has been established that the act has insignificant social consequences, after assessing the degree of such consequences on the basis of the elements set out in Art. 115 § 2 of the C.C.

The criminal proceedings conducted between 2018 and 2020 included no case in which victims of human trafficking had been charged with committing offences when they were victims of trafficking in human beings. In previous years, when it was revealed that a victim of trafficking in human beings had committed an offence, the relevant instruments of substantive criminal law were used in any such proceedings, i.e. examining the degree of social consequences of the act, the possibility of lawful conduct and, finally, the victim’s actions in a state of necessity. In the course of criminal proceedings, the victims have not been subject to such measures as: deprivation of nationality, deprivation of liberty or detention as a penalty, or obligation of forced return.
� Art. 61 § 1. The court may refrain from imposing a penalty in the cases specified by law or in the case provided for in Art. 60 § 3, particularly if the offender played a minor role in committing the act, and the information provided helped to prevent another offence from being committed.


� Art. 61 § 2. When refraining from imposing a penalty, the court may refrain from ordering a penal measure, exemplary damages for the Treasury or forfeiture even if ordering it is mandatory.


� Art. 17 § 1. Criminal proceedings are not instituted or, if previously instituted, are discontinued, when: [...] (2) the act does not possess the features of a prohibited act, or when it is acknowledged by law that the perpetrator has not committed an offence;


� Art. 25 § 1. Anyone who, out of necessary self-defence, repels a direct illegal attack on any legally protected interest is not deemed to have committed an offence.


� Art. 26 § 1. Anyone whose actions are carried out in order to avert an immediate danger threatening any legally protected interest, if the danger cannot otherwise be avoided and the interest sacrificed is less valuable than the interest saved, is not deemed to have committed an offence.


� Art. 26 § 2. Anyone who saves any legally protected interest under the circumstances defined in § 1, or who sacrifices an interest not significantly greater than the interest being saved, will also not be deemed to have committed an offence.


� Art. 28 § 1. An act committed by anyone who is mistaken about the circumstances constituting a feature of a prohibited act is not deemed an intentional offence.


� Art. 17 § 1. Criminal proceedings are not instituted or, if previously instituted, are discontinued, when: […] 3) the social consequences of the act are not significant;


� Art. 115 § 2. In assessing the level of the social consequences of an act, the court takes into account the type and nature of the infringed interest, the scale of the damage caused or anticipated damage, the method and circumstances of perpetrating the act, the importance of the duties infringed by the offender, as well as the form of intent and motivation of the offender, the type of precautionary rules breached, and the degree of the breach.
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