Questionnaire

The Special Rapporteur seeks to explore the importance of the right of access to information in the field of hazardous substances and waste.s. He is interested in examining the legal framework, ideutif ying information gaps, and analysing how this right is implemented at various levels (e.g., at the national, local and municipal levels) and by different government bodies (e.g., Ministries _of environment, health, labour, etc.) in practice. Re also intends to identify barriers to realizing the right of access to information,. with the aim of mitigating the adverse impacts of hazurdous substances and wastes on human rights.

The Special Rapporteur would particularly welcome answers to the following questions:

1. What obligations does your Government have to ensure the right of access to information under international, regional and national laws? Please· provide, in detail, the relevant legislation that guarantees the right of access to information on hazardous substances and wastes, as well as the mechanisms, including grievance mechanisms, which may be used by individuals and groups.  
The right to information is guaranteed to all citizens by the Constitution of the Republic of Albania (Article 23). Furthermore, the Constitution gurantees everyone “the right to be informed for the status of the environment and its protection” (Article 56). 

The constitutional right to information is further reaffirmed and defined in a number of specific laws. Law Nr. 8503 of June 30th, 1999 on the Right of Information to Official Documents (LRI) guarantees every individual the right to seek information on official documents related to the activity of the government structures and persons exercising state functions, without stating the reasons for such request. LRI obligates the public authorities to provide such information, except for the cases when it is provided otherwise by law. In the latter case, the public authority is obliged to state in written the reasons for refusing the request, specifying the law on which such refusal is based. LRI also defines the procedures, timeframes and forms that public authority should respect in providing the requested information, which, in general are in line with Convention’s provisions.

The main legislative act that deals with the public right to access to environmental information is Law Nr. 10431 of 9 June 2012 On Environmental Protection (LEP), implemented, inter alia, through the Decision of the Council of Ministers Nr. 4 of 4 January 2012 on the Right of the Public to Access Environmental Information (DoAEI), which create a proper access-to-environmental-information legal framework in compliance with Convention provisions.  

In Article 46 (1), LEP transposes Convention’s definition of “environmental information.” Articles 46 (1) and 47 guarantee every natural or legal person the right to the available environmental information without stating a specific interest, and obligate public authorities to provide public access to the available environmental information. 

Operationalizing the LEP, DoAEI establishes rules and procedures for the practical implemention of the right to environmental information as defined in the LEP. 

In Chapter III, Paragraph 1 (b), DoAEI reinstates that applicants - defined as any natural or legal person requesting environmental information - are not required to state reasons for seeking environmental information. In Chapter III, Paragraph 2, DoAEI states the obligation of public authorities to provide the information in the form requested by the applicant, including, when requested, provision of copies of official documents. When the information does not exist in the requested form, DoAEI obligates the public authority to provide it in another form and offer written explanation for such action. In order to increase and improve the access to information, DoAEI requires public authorities to keep the environmental information in such forms that are easily reproducible and/or are accessible by electronic means of communication. 
DoAEI sets a clear timeframe for responding to requests by requiring public authorities to provide any information within 30 days of the request. In cases when the requested information is complex or voluminous this period maybe extended to 60 days by informing the applicant of such extention and explaning the reasons for the extension. 
DoAEI defines clear grounds for refusal of requests for information, which are in compliance with the Convention’s provisions with one difference: DoAE does not limit the refusal to disclose internal communications only to cases when such restriction is provided by law or “customary practice”, hence giving more discretionary power to public authorities in deciding when to disclose such communications. 
In cases when the request for information is not clear, the public authority demands clarifications from the applicant not later than 10 days from the date when the request was received. In cases, when only parts of the information can be made public, the public authority should provide the rest of the information. In cases when the information is in the course of completion, the public authority should inform the applicant of the time when information would be complete. In cases when the information is not held by the public authority it is requested from, this authority is obliged to refer the applicant to the public authority that holds the information.  All the above communications by the public authrority should be in written.

There are no financial barriers for access to information as DoAEI establishes that provision of environmental information is free of any charges. The only exception is in case the requested information is voluminous or is not available. In such cases fees might apply. DoAEI delegates the responsibility for setting the applicable fees for provision of information to the Ministers of Finance and Environment.
2. Please provide, in detail, the scope and characteristics of hazardous substances and wastes- related information that is or may be accessible to the public? 
More specifically, please explain what type(s) of information is produced, by whom, based on what criteria, and the time frame/frequency of data production including whether data collected is disaggregated by gender, age, disability status, etc.

Chemicals management in Republic of Albanian is regulated through law no.9108, date 17.07.2003 “On chemicals substances and preparations”, which transposes the old EU legislation on chemicals. Article 11 of this law, specifies that:
· The data publication of which damages the producer or importer on request of the producer or importer shall be considered during the process of the registration as a commercial secret and are obtained only upon request of the authorized persons (Article 11, point 1);
· The obligation for protection of the secret of data considered by the producer and importer as commercial secret is valid for all employees that perform the tests of substances features. (Article 11, point 2);
· Based on point 3, of this article, It shall not constitute a commercial secret the following:

a) The trade name of the substance;

b) Name and surname, name of the commercial activity, residence, address of trader and identification number of the producer and importer of the substance;

c) Physical and chemical features of the substance;

ç) Guidelines for reduction of hazardous effects of the substance;

d) Final results of toxicological and eco-toxicological tests of the substance;

dh) Level of purity and identification of impurities or mixtures of hazardous features according to Article 7 of this law, applied in conformity with the requirements of the classification and naming of the substance;

e) Guidelines in cases of substance leakage;

ë) Data of technical safety;
f) Analytical methods of hazardous substances that allow their determination in case of exposition in the environment and to people.

3. Please explain, in detail, ·how the information on hazardous substances and wastes is made available to die general public. In addition, what actions does the Government take to disseminate this information and to raise awareness about the adverse impacts of hazardous substances and wastes on human rights? How is this ·information tailored to the different constituencies?
In order to improve the effectiveness of the public access to environmental information, the Convention has made several provisions for collection and dissemination of environmental information. Such provisions are fully implemented in the Albanian legislation, including the responsibility of public authorities to possess and update all information relevant to their functions, by establishing mandatory monitoring systems. Albanian legislation also requires public authorities to disseminate information using both passive and active approaches, i.e. by responding to requests for information, and by making the information available in such formats and through such means that could be directly accessed by the public. 

Law on the Environmental Protection (Article 42) provides for the establishment of a national network for monitoring the state of environment, which shall cover the entire country. This network shall monitor the quality of environment and changes in the state of its components. Monitoring should include, inter alia, the quality of surface waters and groundwater, air quality, waste, noises, radiations, land quality, flora, fauna, biodiversity and forests, impact of economic activities, natural phenomena and their potential impact on environment, and impact of environmental pollution on human health. 

In order to implement the above provision of the LEP, the Council of Ministers has enacted Decision Nr. 1189 of 18.11.2009 on the Rules and Procedures for Preparation and Implementation of the National Environmental Monitoring Program (DoNEMP) . This decision requires the MoEFWA to develop each year an annual National Plan for Monitoring of the Environment and make it public, inter alia, by publishing it on the Ministry’s website. 

The annual plan shall define all the indicators that will be monitored, including a mandatory list of indicators described in an annex to the DoNEMP. Such list may be complemented by new indicators which might be added by the Minister of Environment based on the list of indicators used by the European Environmental Agency. For each indicator - directly measured or calculated - the plan should define the name, description, method and place of measurement, unit of measure, frequency of measurements, method of analysis or processing of the data and the manner of displaying the data. All relevant government institutions at the central and local level are responsible for defining the data and indicators they will be collecting. 

DoNEMP details the responsibilities of public and private institution in monitoring the indicators they are assigned by the decision. Public institutions are required to either monitor directly or delegate, through competitive selection procedures, their monitoring responsibilities to monitoring institutions. Monitoring should always be conducted through national monitoring networks. Monitoring of natural phenomena, air, water, land quality and biodiversity is conducted by specialized monitoring institutions contracted through competitive procedures. All monitoring institutions should create their electronic database of the indicators under their monitoring and prepare technical reports of their monitoring.

National environmental data collected through the monitoring system are recorded in respective registers in the NAE and are also entered in the national electronic database of environmental data. All registers and databases are open to the public.

Government ministries prepare annual reports which should include data and information on the state of the environment in their relevant fields; environmental aspects of policies in their respective sectors; environmental components of the projects under their implementation. Based on the collected monitoring data and information, MEFWA prepares an annual report on the state of environment. The regional environmental agencies prepare annual regional reports on the state of environment.

Neither LEP nor DoNEMP include any provision for the establishement of the national research systems. (To be veriefied if there any other law establishing such system). 

Law on Envrionmental Protection (Article 45) provides for the establishment of a national system of environmental information which purpose will be to support the integrated management of the environment; assist the monitoring of implementation of environmental policies; facilitate the reporting and exchange of information at national and international level; and provide information to the public. This information system will also be managed by the NEA and public authorities are required to cooperate with NEA in order to ensure the functioning and effectiveness of the system. LEP delegates to the Council of Ministers the responsibility to define the modalities, methodology and procedures for the exchange of information between public institutions, but no decision has been yet issued by the Council of Ministers to this end.

LEP specifies a list of all types of information that should be collected and stored in the information system which is quite extensive and covers almost all aspects of the state of environment, impacts on environment, activities that impact the environment, environmental policies, programs and measures, public opinion and reactions, etc. 

Implementing the requirements of the LEP for establishing the national environmental information system, the Decision of the Council of Ministers on the Right of the Public to Access Environmental Information deals with all aspects related to the dissemination of information. DoAEI requires public authorities to collect, organize and continuously update the environmental information related to their functions, in order to disseminate it to the public through all available forms, including written, visual, verbal or the electronic. Forther more, public authorities are required to keep the environmental information in such forms that are easy to be reproduced and made available to the public in the forms requested. Without excluding other forms, DoAEI obligates public authorities to keep environmental information in electronic form. Only information collected before the entry into force of the Decision which does not exist in electronic form shall be made available to applicants in the existing form.

The DoAEI obligates public authorities to adequately inform the public of the rights deriving from this decision and to assist the public in the process of accessing the environmental information by providing information, guidance and advice. To this end, public authorities are required to publish and display the scope of environmental information they hold, the entire structure for dissemination of environmental information within their institutions, and processes how such information can be obtained. It also requires public authorities to assign information personnel and to to establish and maintain a proper infrastructure for accesing the information, including setting up of information points, registers and lists of environmental information. 

DoAEI gives a detailed description of the information that should be made available and disseminated to the public which, as required by the Convention, includes inter alia: 

· Texts of international conventions and agreements, EU texts, national or local primary and secondary legislation related to environment;

· Policies, strategies, plans and program related to environment;

· Progress reports on the implementation of the above conventions, agreements, legislation, policies, strategies, plans and programs, when such reports are prepared or are being held by the public uthority;

· Reports on the state of environment;

· Data or summaries of data from the monitoring of the activities that impact or might impact the environment;

· Authorizations, permits, licenses for the activities with impact on environment and environmental agreements or data for the place where such information might be requested or be found

· Environemnetal impact studies and assessments of risks related to environmental elements, such as air and atmosphere, water, land, protected areas, coastal zones, biologic diversity and its elements, including genetically modified organisms, and their interaction. 

In the event of any imminent threat to human health or the environment, whether caused by human activities or due to natural causes, DoAEI, obligates public authorities, to disseminate immediately and without delay to the members of the public who may be affected all information they have which could enable the public to take measures to prevent or mitigate the harm arising from the threat.

Article 44 of the LEP requires all operators of economic activities with significant effect on environment to monitor emissions, dischargies and other activities that impact the environment. Monitoring may be conducted through approved equipments and instruments, which should be kept in good working conditions, or through accredited specialized laboratories. Data of self-monitoring should be reported to the relevant environmental auhorities.  Furthermroe, DoNEMP requires all the physical and legal persons, which are issued environmental permits for any type of activity, to develop monitoring plans for environmental pressure indicators and to record and document the respective data based on forms prepared by the MEFWA

Law Nr.10448 of 14.7.2011 on Environmental Permitting (LoEP) includes self-monitoring as a condition of permitting and requires all operators of fuel burning equipment with high effect on the environment to conduct self-monitoring of emissions and of other values included in the permit (Article 19 (1)). Operators of fuel burning equipments should report annually to the NEA and respective government inspectorate the total annual O2, NOx, and dust (as total suspended particles) emmission; and the total annual amount of energy input, related to the net calorific value, broken down in terms of five categories of fuel: biomass, other solid fuels, liquid fuels, natural gas, other gases. All this information is recorded and updated on a specific register by the NEA.

Law on Environmental Permitting (Article 23) also requires that all information related to equipment with medium and high effect on environment, as well as self monitoring data related to them are part of the environmental information system and should be made public.  Regional environmental agencies are responsible for collecting and keeping the data related to equipment with low effect on environment on specific registers, which are also part of the environmental information system. 

LEP (Article 32) establishes the Pollutant Release and Transfer Register (PRTR) under the administration of the NEA, which includes information on release and transfer of pollutants and residues and other realtted information. 

Aricle 56 of the LEP requires the MEFWA to encourage operators to voluntarily use the eco-management and eco-auditing schemes in order to asses and improve their environmental performance. The Council of Ministers should approve the procedures and criteria for the eco-management and eco-auditing schemes.
4. Please provide examples of how information on hazardous substances and wastes .has been used to:

· monitor human rights affected by hazardous substances and wastes (e.g., rights to health, safe and healthy working conditions, water and sanitation, healthy environment, etc.);

· protect the human rights of individuals and groups from the adverse impacts of hazardous substances and wastes;
· promote other human rights (e.g., rights to health, safe and healthy working conditions, water and sanitation, healthy environment, etc.);

· prevent potential human rights violations caused by the improper management of hazardous substances and wastes; and

· hold perpetrators accountable and seek remedy for victims.

5. Which businesses are required to provide information on hazardous substances and wastes (e.g., size, sector, operational context, ownership and structure, etc.)? Please explain, in .detail, the obligations of these businesses have with regard to the type of information they are obliged to provide, to whom the information is made available, and what measures may be taken if businesses fail to meet these obligations.

Based on Article 7, of the law 9108/2003, “On chemical substances and preparations”:

· Before releasing into the market an unclassified substance, the producer or importer is obliged to verify whether the substance or preparation has one or more hazardous features and on basis of this assessment to classify the substance or preparation in separate danger groups according to Article 5 of this law.
· The producer or the importer submits data on the features of hazardous substances and preparations after conduct of tests in the accredited laboratory.
· The producer and importer shall be obliged to register the substances that release into the market even in cases when this substance is contained in another substance as an additive, mixture or impurity or is contained in a preparation as one of its components.

· The exporter shall be obliged to stick on the packing of the hazardous substances and preparations, eligible of commercial activity, labels in the language of country or area where these preparations are to be used.
Based on Article 22, point 1 specifies that the producer, importer and distributor of hazardous substances and preparations shall be obliged to register type, quantity and features of the substance and the preparation. The registration shall be conducted separately for each commercial activity. 

Producers and importers of hazardous substances in a higher quantity than ten tons per a calendar year only, shall be obliged to notify in writing the relevant ministry no later than 15 February of each year about the type of hazardous substance that they produce or import, the quantity and its features.

Article 12, of the law 9108/2003, specifies that:

-The relevant minister, shall require to the producers and importers additional data about features of the hazardous substance even if the quantity of the chemical substance or preparation introduced into the market by a producer or trader is equal to or higher than ten tons per a calendar year.

-These data are provided when the substance is contained in another substance as additional mixture or impurity or is contained in a preparation as its component.

Law no.9108, date 17.07.2003 “On chemicals substances and preparations”, specifies that the State Inspectorate of Environment, Imposes penalties on the juridical and natural persons in cases of breaches of obligations in the field of environmental protection during the management of hazardous substances and preparations.
6. When does the Government limit the right of access to information on hazardous substances and wastes? Are these criteria on limitation provided by law? Who has the authority to make decisions on the disclosure/non~disclosure of such infonnation?

Based on Article 11 of law no.9108, date 17.07.2003 “On chemicals substances and preparations”, is specified that:

The data publication of which damages the producer or importer on request of the producer or importer shall be considered during the process of the registration as a commercial secret and are obtained only upon request of the authorized persons;
The obligation for protection of the secret of data considered by the producer and importer as commercial secret is valid for all employees that perform the tests of substances features.
7. How does the Government ensure that tho right of access to this information is fulfilled while also respecting the confidentiality of business information? If available, please indicate relevant cases and attach copies of relevant judgements.

Based on Article 11 of law no.9108, date 17.07.2003 “On chemicals substances and preparations”, is specified that:

The data publication of which damages the producer or importer on request of the producer or importer shall be considered during the process of the registration as a commercial secret and are obtained only upon request of the authorized persons;
The obligation for protection of the secret of data considered by the producer and importer as commercial secret is valid for all employees that perform the tests of substances features.
