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Final report on 2018 joint thematic dialogue on sexual orientation,
gender identity and intersex related issues between the Inter-
American Commission on Human Rights, the African Commission
on Human and Peoples’ Rights and United Nations human rights
mechanisms

Context and introduction

On 26-28 March 2018, a second thematic dialogue on sexual orientation,
gender identity and intersex related issues was held between the African
Commission on Human and Peoples’ Rights (African Commission or
ACHPR), the Inter-American Commission on Human Rights (Inter-
American Commission or IACHR) and United Nations (UN) human rights
mechanisms."

The dialogue was hosted by the Inter-American Commission and was
supported and organized by the Office of the High Commissioner for
Human Rights (OHCHR) in collaboration with the Joint United Nations
Programme on HIV/AIDS (UNAIDS), the United Nations Development
Programme (UNDP) and the Secretariats of the ACHPR, IACHR and UN
mechanisms.

This second dialogue was a follow up to the first joint dialogue, hosted
by the African Commission, which took place on 3 November 2015 in
Banjul, The Gambia.2 It aimed to build upon the reflections, conclusions
and recommendations of the 2015 dialogue; reflect on progress and
challenges, and exchange experiences and strategic approaches on
addressing violence and discrimination based on sexual orientation,
gender identity and expression and sex characteristics across the three
human rights systems; reflect on engagement between mechanisms and
other stakeholders and collaboration between mechanisms; engage with
new mandate holders in each system; reflect on current developments
and political and social challenges, and share practical approaches for
addressing them; and identify synergies that build on the practice of the
three mechanisms.

3/132



The second joint dialogue, like the first, took place within existing
frameworks, including the 1993 Vienna Declaration and Programme

of Action, the regular dialogue between UN and regional human

rights mechanisms mandated by the Human Rights Council, the 2009
Memorandum of Understanding between the Organization of American
States and the African Union, the 2012 Addis Ababa Roadmap between
the ACHPR and UN Special Rapporteurs, and the collaboration between
OHCHR and the IACHR.

Ahead of the meeting, a number of background papers on human rights, sexual orientation,
gender identity and expression and sex characteristics were prepared and shared with
participants, including key concepts, developments in each system, and the intersection with
HIV/AIDS (see annexes).
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Progress since 2015

Participants highlighted that since the first dialogue in 2015, the African
Commission, the Inter-American Commission and a large number of
UN human rights mechanisms and mandate holders have provided
further guidance on the application of international human rights

norms and standards to the protection of individuals from violence

and discrimination on the basis of sexual orientation, gender identity
and expression, and sex characteristics through cases and petitions,
advisory opinions, general comments, concluding observations, views,
statements, declarations, resolutions, letters of allegations and urgent
appeals, country visits and technical cooperation, among others.

Experts from the African Commission shared further steps taken since
the adoption of its landmark 2014 resolution 275 on protection against
violence and other human rights violations against persons on the basis
of their real or imputed sexual orientation or gender identity. These
steps include the elaboration of soft law and hard law instruments

that address human rights violations based on sexual orientation and
gender identity such as Resolution 376 on the Situation of Human
Rights Defenders in Africa,® General Comment 4 on the Right to

Participants at the Joint thematic dialogue on sexual orientation, gender identity and intersex
related issues between the Inter-American Commission on Human Rights, the African
Commission on Human and Peoples’ Rights and United Nations human rights mechanisms.
26-28 March 2018. Washington DC.

5/132



Redress for Victims of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment,+ the Guidelines for Policing Assemblies by
Law Enforcement Officials in Africa,s the Guidelines on the Conditions of
Arrest, Police Custody and Pre-Trial Detention in Africa,s the Guidelines
on Combating Sexual Violence and its Consequences in Africa,” and the
report on HIV, the Law and Human Rights.3

In relation to intersex people, the African Commission issued a joint
statement, together with UN mechanisms and the Inter-American
Commission, in commemoration of Intersex Awareness Day in 2016
that called for an end to harmful practices against intersex children® and
members of the Commission also participated in a side event at the 61st
Ordinary Session on the rights of intersex persons in Africa.1o

The African Commission has also increasingly used the State review
process under Article 62 of the African Charter to pose questions relating
to sexual orientation and gender identity to Member States. To this end,
Concluding Observations to Cameroon, Liberia, Mauritius, Namibia

and the Federal Republic of Nigeria have included recommendations

on protecting individuals from violations of human rights based on their
sexual orientation. The African Commission has also used its urgent
appeals procedure, including a recent letter to the United Republic of
Tanzania following raids on meetings and arrests of LGBTI human rights
defenders.

Experts from the Inter-American Commission drew attention to the

2015 report on violence against lesbian, gay, bisexual, trans and
intersex (LGBTI) persons't in the Americas which concluded that
violence against LGBTI persons is contextualised social violence and

is pervasive throughout the Americas; that violence driven by prejudice
towards those with a non-normative sexual orientation or gender identity
is particularly cruel and generally involves high levels of brutality; and
that there is general underreporting and lack of collection of data on
these acts of violence in the vast majority of countries in the region.

In this report, IACHR also highlighted the invisibility of violence against
specific segments of the LGBTI community, including trans men, bisexual
persons and intersex persons.
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The Inter-American Court on Human Rights has also made important
recent pronouncements on this topic. In Advisory Opinion 24/17,12 the
Court concluded that State recognition of one’s gender identity is a vital
component of guaranteeing trans individuals access to the full enjoyment
of their human rights and dignity. The Court also ruled that there is a right
to identity comprises several rights and includes an individual’'s sexual
orientation and gender identity. The Court further found that providing
procedures to change one’s hame, identifying photograph, and gender or
sex on official State registration documents according to self-perceived
gender identity is an extension of the right to non-discrimination, a violation
which could lead to the infringement of other rights. Moreover, the Court
declared that the American Convention protects the family ties that may
derive from a relationship between persons of the same sex, recognizing
that States should guarantee them the same rights that arise from the
family ties of heterosexual couples.

The Inter-American Commission through the Rapporteur on the Rights
of LGBTI Persons has to date received more than 120 petitions on
individual cases; granted 11 precautionary measures for the protection
of rights; held six regional expert meetings; prepared two sections on
the rights of LGBTI people for country and thematic reports; issued more
than 30 press releases condemning violence against LGBTI individuals
and expressing concern about the lack of action on the part of States;
held more than 50 public hearings, with the participation of officials of 22
countries and more than 70 civil society organizations; and monitored
more than 1500 news reports about violence against LGBTI people.13
The LGBTI Rapporteur is currently working on two thematic reports on
guarantees of the rights of LGBTI people, and on the economic, social
and cultural rights of trans people.

Experts from the United Nations system highlighted the 2016 Human
Rights Council resolution that established the mandate of the
Independent Expert on protection against violence and discrimination
based on sexual orientation and gender identity.'4 The Independent
Expert has a broad mandate to address issues of violence and
discrimination based on sexual orientation and gender identity including
through assessing implementation of existing international human rights
instruments with regard to ways to overcome violence and discrimination.
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United Nations Experts also drew attention to the large number of treaty
bodies®s and other special procedures mandates?é that have over the
past decades addressed violence, discrimination and other human rights
violations against LGBTI people through general comments, concluding
observations, individual views, thematic reports, allegation letters,
statements and public and private dialogue and engagement with States
and other stakeholders.

Participants highlighted the importance of peer-to peer review processes
that exist globally and regionally such as the Universal Periodic Review
(UPR) and the African Peer Review Mechanism as an important
complement to expert based mechanisms.

In the context of the UPR, some one hundred and sixteen Member
States from all regions,'” have voluntarily accepted at least one
recommendation to address violence and/or discrimination based

on sexual orientation and gender identity. While there is not as yet
consensus on this issue, these numbers highlight that there is growing
openness on the part of States to engage in dialogue and to address
human rights abuses.

The Sustainable Development Goals and the commitment to leave no
one behind as part of the 2030 Agenda on Sustainable Development
complement the human rights obligations of States and provide further
opportunities for States to ensure that LGBTI people are included in
development efforts and protected from violence and discrimination.

States in all regions have taken positive measures to protect people from
violence and discrimination based on sexual orientation, gender identity
and expression and sex characteristics, whether through court rulings,
legislative action and/or policies and programmes implemented by the
executive branch. Recent examples include the Kenyan Court of Appeal
ruling prohibiting forced anal examinations of people arrested on the
basis of their actual or perceived sexual orientation or gender identity, 8
parliaments in Nauru and the Seychelles adopting legal reforms to
decriminalize consensual same-sex relations, anti-bullying legislation in
the Philippines that explicitly references bullying on the basis of sexual
orientation and gender identity, and governments implementing policy
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measures to investigate and combat hate crimes against LGBTI people,
including in Bolivia, Brazil, Mexico and South Africa.®

Participants in the dialogue also gave due recognition to the pivotal

role that civil society and human rights defenders in particular have
historically played and continue to fulfil in the work of protection and
promotion of human rights, including the human rights of LGBTI people.
Civil society has inspired and led the movement to create human rights
mechanisms. The experts agreed that it is thanks to the principled and
visionary work of civil society that the work of the mechanisms in this
area exists and reaffirmed the importance of creating and nurturing
spaces so that the voices of civil society can continue to be heard in the
regional and universal human rights systems. Some key approaches by
civil society that support the work of the mechanisms include providing
shadow reports to periodic State reports, providing inputs for thematic
reports, monitoring and documenting human rights violations, holding
multi-stakeholder events and publishing reports on the human rights
situation of LGBTI people, providing support and remedy to victims in
absence of adequate State mechanisms, bringing complaints on specific
human rights violations faced by LGBTI people, and engaging and
partnering with authorities to improve the State response to violations.

National human rights institutions (NHRIs) equally play a critical role in
promoting and protecting the human rights of all persons, in line with

the Paris Principles, including combating human rights violations on

the basis of sexual orientation, gender identity and expression, and sex
characteristics. NHRIs can contribute to raising awareness, documenting
and investigating instances and patterns of violence, providing guidance
to States, combatting impunity, ensuring remedy for victims, advocating

National human rights institutions (NHRIs)
equally play a critical role in promoting and
protecting the human rights of all persons.




for the repeal of discriminatory laws and for the adoption of policy
measures to deal with human rights violations more systematically.

The Network of African National Human Rights Institutions has been
implementing a project to build the capacity of NHRIs from Ghana,
Kenya, Malawi, South Africa and Uganda on issues of sexual orientation
and gender identity.20 NHRIs can also promote multi-stakeholder
dialogue at the national and regional level — an example is the first
regional African seminar on finding practical solutions for addressing
violence and discrimination based on sexual orientation, gender identity
and expression that brought together NHRIs, civil society and authorities
from the region in Ekurhuleni, South Africa in 2016.21

International organizations have also advanced their work under

their respective mandates to support States to fulfil their international
obligations and commitments in matters of human rights and inclusive
and sustainable development, including through monitoring and
reporting, development of tools and guidance, technical cooperation,
data collection, advocacy and public information campaigns.22
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Challenges — old and new

Experts from the three systems highlighted continued widespread
violations faced by persons based on sexual orientation, gender

identity and sex characteristics, in all regions. Consensual same-

sex relations are still criminalized in 74 countries around the world,
including in 34 countries in Africa and 10 countries in Latin America

and the Caribbean.23 Individuals may be subject to the death penalty

in relation to same-sex relations in five countries,2+ as well as in some
provinces of two countries.2s An important number of countries also
criminalized transgender people through a range of discriminatory laws.26
Criminalization fosters an environment that is permissive of violence and
discrimination based on sexual orientation and gender identity. There is a
causal link between criminalization and, inter alia, poor health outcomes
among LGBT people due to discrimination, stigma and outright denial of
care faced when seeking access to health services.

Participants highlighted the need to look past the LGBTI acronym and
reaffirm in practice that lesbian, gay, bisexual, trans and intersex people
face different risks of specific human rights violations. This includes

the so-called “corrective” rape of lesbian and bisexual women; the
pathologization of trans bodies and lack of legal gender recognition
which leads to human rights violations, socio-economic exclusion as
well as civil and political marginalization; and harmful and medically
unnecessary surgeries on intersex children, without their free and
informed consent.

LGBTI populations are not homogeneous and individual experiences
also differ in relation to a wide range of factors including socio-economic
status, level of education and rural or urban status. Some LGBTI

people could be more vulnerable than others due to other multiple

and intersecting factors, situations and identities including: women,
afro-descendants, indigenous peoples, ethnic minorities, youth, older
persons, people with disabilities, migrants, people living with HIV, as well
as people living in poverty. LGBT youth are oftentimes denied admission
in schools, expelled on the basis of their perceived sexual orientation or
gender identity, or bullied by teachers and their classmates.
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Experts expressed concern that some stakeholders disseminate
narratives to incite or justify violence, discrimination and other human
rights violations against LGBT people in the name of specific, monolithic
and conservative versions of morality, culture, tradition as well as religious
fundamentalism, in all regions. Politicians in different countries have
campaigned on platforms to curtail the human rights of LGBT people.

Moreover, policies adopted by officials in some countries to weaken
human rights protections and to exert pressure and place restrictions

on the work of human rights defenders and civil society organizations
across the board have led to shrinking space for civil society, with a
negative impact for all human rights work, which has impacted negatively
on the protection of LGBT people from violence and discrimination.
Harmful policies that have been adopted to decrease funding for
prevention and treatment of HIV/AIDS and to weaken human rights and
other rule of law institutions, have further exacerbated this negative
impact.

Participants also expressed deep concern that some States are exerting
strong pressure, including through political bodies at the regional level
and at the United Nations, to reduce the independence and autonomy of
human rights mechanisms. This includes attacks on the general human
rights work of the mechanisms, as well as specifically, the work to combat
violence and discrimination based on sexual orientation and gender
identity.

Enduring challenges are also the misconceptions and misunderstandings
in relation to concepts and terms such as sexual orientation, gender
identity, sex characteristics and lesbian, gay, bisexual, transgender and
intersex people among States and other stakeholders.

Politicians in different countries have
campaigned on platforms to curtail the
human rights of LGBT people.
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Approaches and opportunities to advance efforts
to combat human rights violations based on sexual
orientation, gender identity and sex characteristics

All participants emphasized the importance of a broad range of thematic
and group mandates addressing violence and discrimination on the
basis of sexual orientation, gender identity and expression and sex
characteristics. They also recognised the work of specific mandates
that have been created such as the Rapporteur on the rights of LGBTI
persons at the Inter-American Commission and the United Nations
Independent Expert on protection against violence and discrimination
based on sexual orientation and gender identity. The two approaches

of integrating the issue into the work of all thematic/group mandates, as
well as the work of specific/dedicated mechanisms to focus on issues of
sexual orientation, gender identity and sex characteristics, complement
and strengthen each other.

Cooperation and support between mechanisms and mandate holders is
key in order to uphold the international human rights system, to counter
attempts to attack and weaken the independence and functioning of
international, regional and national human rights mechanisms, to protect
the work of human rights defenders and civil society space and to dispel
negative myths and stereotypes in relation to sexual orientation, gender
identity and sex characteristics.

In addition to this, participants in the dialogue stressed the importance
of building on and strengthening the normative basis of their work of
interpretation and elaboration of human rights norms and standards
through the development of general comments, adoption of resolutions,
creation of new instruments, adoption of jurisprudence and other
mechanisms.

It is important to look at the specific situations of lesbian women, gay
men, bisexual people, transgender people and intersex people to
address the different risks of violence, discrimination and other human
rights violations, and to apply an intersectional and holistic approach,
including through the lens of the rights of women, the rights of the child,
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the rights of indigenous peoples, the rights of ethnic minorities and afro-
descendants, economic, social and cultural rights, the right to health,
freedom from torture and other cruel, inhuman or degrading treatment
or punishment, freedom of expression, association and assembly, the
situation of human rights defenders, and HIV/AIDS.

Further investment is needed in increasing visibility and awareness of
the work of the various mechanisms and engaging constructively with
authorities, human rights institutions and civil society stakeholders at
the national level through country visits, State reporting and dialogue.
Increased use of communication and human rights education tools can
build and broaden the global constituency for human rights in a way
that is inclusive of LGBTI people — and that counters harmful myths and
stereotypes. Greater awareness and understanding is needed among
States and other stakeholders of the issues at stake and to dispel
harmful myths and stereotypes.

It is also important to build up internal capacity within the mechanisms

on issues related to sexual orientation, gender identity and sex
characteristics, including through opportunities such as the joint
dialogues, as well as through engagement with civil society organizations
and human rights defenders, States and national institutions to identify
both challenges and good practices. Exchanges between mechanisms
and mandate holders within and between different human rights systems
can also strengthen coherence and synergies between approaches.

A number of strategies were identified by participants to combat violence
and discrimination based on sexual orientation, gender identity and sex
characteristics through their respective mandates. Key strategies include
monitoring the situation, identifying trends and patterns of violations,
collecting and compiling quantitative and qualitative data on human
rights violations based on sexual orientation, gender identity and sex
characteristics, producing specific public reports on these human rights
violations and integrating these findings in other thematic and country
reports, identifying and promoting good practices by Governments,
Courts, Parliaments, NHRIs, CSOs and other stakeholders to uphold

the human rights of LGBTI people, providing technical assistance to
States for policy and legal reforms to implement their human rights
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obligations, identifying entry points for constructive engagement with
State authorities, including those that may not currently hold positive
views on these issues, strengthening engagement with national human
rights institutions, disseminating information and education tools and
working with the media to increase awareness and dispel harmful myths
and stereotypes, collaborating with civil society organizations, holding
hearings on specific issues faced by lesbian, gay, bisexual, transgender
and intersex people, engaging religious leaders, high profile allies and
Member States committed to upholding the fundamental human rights of
LGBTI people.

Reinforcing collaboration and continuing dialogue

Experts from the African Commission on Human and Peoples’ Rights,
the Inter-American Commission on Human Rights and United Nations
Treaty Bodies and Special Procedures welcomed the second dialogue
and the rich exchange of experiences and views and reaffirmed a strong
commitment to the universality and indivisibility of human rights and to
implementing their respective mandates in a holistic approach to protect,
promote and uphold all human rights for all persons, including LGBTI
people.

There was unanimous support to continue the joint dialogue and explore
opportunities for exchange, collaboration and mutual support. Some of
the opportunities emerging from the joint dialogue included: continued
collaboration in issuing joint statements (International Day Against
Homophobia, Transphobia and Biphobia; Intersex Awareness Day, etc.),
joint country visits, joint press releases, exchange visits for members of
the Secretariat, building on the jurisprudence of the other mechanisms,
collaboration between mandate holders working on similar groups and/or
human rights issues, and to continue the system of focal points in each
system to support future dialogues and engagement. It was suggested
that for the next dialogue, experts from other regions could also be
invited to share their experiences.
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Experts committed to continue their constructive dialogue with States,
to monitor the human rights situation, highlight areas where there are
concerns and to support them to fulfil their international human rights
obligations to protect everyone from violence, discrimination and human
rights violations, including on the basis of sexual orientation, gender
identity and sex characteristics.

Participants also resolved to continue their strong engagement with

civil society and to protect spaces for civil society so that the voice and
contributions of human rights defenders and civil society organizations
can continue to be heard in the regional and United Nations human rights
systems.

The Office of the United Nations High Commissioner for Human Rights,
the United Nations Development Programme and the Joint United
Nations Programme on HIV/AIDS thanked the ACHPR, IACHR and UN
human rights experts for the opportunity to support the dialogue and
reaffirmed that protecting human rights for all, leaving no one behind and
ending violence, criminalization, discrimination and other human rights
violations against lesbian, gay, bisexual, trans and intersex persons, are
priorities for the entire United Nations system, and that they will continue
to support collaboration on this topic between United Nations and
regional human rights mechanisms.

Experts committed to continue their
constructive dialogue with States, to

monitor the human rights situation.




Final report on 2018 joint thematic dialogue on sexual orientation,
gender identity and intersex related issues between the Inter-
American Commission on Human Rights - footnotes

1. The full list of participants is available in Annex 1

2. Report of the First Dialogue available at http://www.ohchr.org/Documents/Issues/Discrimination/
Endingviolence ACHPR_IACHR_UN_SOGI_dialogue EN.pdf

3. Resolution 376 available at http://www.achpr.org/sessions/60th/resolutions/376/

4. General Comment 4 available at http://www.achpr.org/files/instruments/general-comment-right-to-redress/
achpr_general_comment_no._4_english.pdf

5. Guidelines available at http://www.achpr.org/files/instruments/policing-assemblies-in-africa/achpr_guidelines
on_policing_assemblies_eng_fre_por_ara.pdf

6. Guidelines available at http://www.achpr.org/files/instruments/quidelines_arrest detention/quidelines_on
arrest_police_custody detention.pdf

7. Guidelines available at http://www.achpr.org/instruments/combating-sexual-violence/

8. African Commission on Human and Peoples’ Rights, HIV, the Law and Human Rights in the African Human
Rights System: Key Challenges and Opportunities for Rights-Based Responses to HIV, 2018, available at
http://www.achpr.org/files/news/2017/12/d317/africancommission_hiv_report_full_eng.pdf

9. Joint Statement on Intersex awareness Day, 2016 available at http://ohchr.org/EN/NewsEvents/Pages/
DisplayNews.aspx?News|D=20739

10. Information on side event available at http://www.chr.up.ac.za/index.php/centre-news-a-events-2017/1956-
centre-for-human-rights-iranti-org-and-sipd-uganda-host-panel-discussion-on-intersex-human-rights-in-africa.html

11. Report on Violence against LGBTI Persons available at http://www.oas.org/en/iachr/reports/pdfs/
violencelgbtipersons.pdf

12. Advisory Opinion 24/17 available at http://www.corteidh.or.cr/docs/opiniones/seriea_24 eng.pdf

13. See IACHR, Brochure on the work of LGBTI Rapporteurship since its installation in February 2012 until
November 2014

14. UN Human Rights Council Resolution 32/2, June 2016

15. Including the Human Rights Committee, the Committee on Economic, Social and Cultural Rights, the
Committee on the Rights of the Child, the Committee on the Elimination of All Forms of Discrimination Against
Women, the Committee Against Torture, the Committee on the Rights of People with Disabilities.

16. Including mandates on arbitrary detention, extrajudicial, summary or arbitrary executions, extreme poverty,
peaceful assembly and of association, freedom of opinion and expression, health, housing, human rights
defenders, torture and other cruel, inhuman or degrading treatment or punishment, discrimination against women,
violence against women, water and sanitation

17. 16 States from Africa, 23 from Asia-Pacific, 23 from Eastern Europe, 29 from Latin America and the Caribbean
and 25 from Western Europe and Others group, during the first two UPR cycles.

18. Anal Examination to test Homosexuality is lllegal, available at https://www.nation.co.ke/news/Appeals-court-
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19. OHCHR, Living Free and Equal, 2016

20. NANHRI SOGIE Project, Available at http://www.nanhri.org/our-work/thematic-areas/sogie-project/

21. Ekurhuleni Declaration, 5 March 2016, On Practical Solutions for Ending Violence and Discrimination
Against Persons Based on SOGI. Available at https://www.oursplatform.org/wp-content/uploads/EKURHULENI-
DECLARATION-FINAL.pdf

22. See, for example, Role of the United Nations in Combatting Discrimination and Violence against Lesbian, Gay,
Bisexual, Transgender and Intersex People — A programmatic overview, June 2018, available at:

https://www.ohchr.org/EN/Issues/Discrimination/Pages/L GBTUNSystem.aspx
23. Numbers compiled by OHCHR, as at 28 March 2018.

24. Islamic Republic of Iran, Mauritania, Saudi Arabia, the Sudan, Yemen
25. Nigeria, Somalia

26. See for example report of the UN Independent Expert on sexual orientation and gender identity, A/HRC/38/43,
paras 55-56.
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ANNEX

Statement issued at the end of
the 2018 joint dialogue
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Introduction

Geneva/Washington D.C./Banjul - From 26 to 28
March 2018, the Inter-American Commission on
Human Rights hosted an interregional meeting
concerning human rights through the lens of sexual
orientation, gender identity and sex characteristics
at its headquarters in Washington D.C. Members
of the Inter-American Commission and its Special
Rapporteurships* were joined by five members of
the African Commission on Human and Peoples’
Rights and nine United Nations human rights
experts** for a three-day dialogue on standards,
best practices, challenges, and the identification
of possible areas of collaboration between the
systems.



ANNEX 1:

Statement issued at the end of the 2018

joint dialogue

Introduction continued

1. The meeting had three overarching objectives: to share best practices
and challenges, to identify fields of collaboration, and to reaffirm the
commitment of United Nations human rights experts and the inter-
American and African regional human rights systems to the eradication
of violence and discrimination based on sexual orientation and gender
identity.

All experts present agreed that working to ensure that all persons enjoy a
life free from such violence and discrimination must remain a priority.

United Nations experts underlined their support for the work carried out
in this field by the African Commission on Human and Peoples’ Rights
and the Inter-American Commission on Human Rights, and stressed

the contribution of these regional bodies to the protection of individuals,
groups, communities and peoples historically subjected to discrimination,
among them gay, lesbian, bisexual, trans and intersex persons, and the
promotion of their rights.

The regional Commissions also welcomed the exchange with members
from United Nations treaty bodies and special procedures mandate
holders, from long-standing bodies such as the Human Rights Committee
to the recently created mandate of the Independent Expert on violence
and discrimination based on sexual orientation and gender identity, and
recognised that the principle of universality is best implemented when
including the universal perspective into regional work.

A key element of the dialogue was the concept of intersectionality, that
brings to light the substantially distinct life experience of each and every
lesbian, gay, trans, bisexual and intersex person, and that may include
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linkages with areas such as the rights of the child, the rights of women,
economic, social, cultural and environmental rights including the right to
health and combatting HIV, sexual and reproductive rights, human rights
defenders, extrajudicial and summary executions, arbitrary detention,
migrants, people with disabilities, afro-descendants, indigenous people,
freedoms of expression, association and peaceful assembly and the
prevention of torture.

In further recognition of this reality, UN experts and members of the
Commissions also held side-meetings to focus on their respective
portfolios and identify possibilities for bilateral cooperation.

The dialogue underscored the duty of all branches of Government within
States to promote and protect the human rights of LGBTI persons, and
the role of National Human Rights Institutions in this connection.

It also provided due recognition to the pivotal role historically fulfilled

by civil society in the work of protection and promotion, and also in
inspiring the very creation of approaches and mechanisms. The experts
agreed that it is thanks to the principled and visionary work of civil
society that their work in this area exists in its current form. The experts
also reaffirmed the importance of creating and nurturing spaces so that
the voice of civil society can continue to be heard in the regional and
universal human rights systems.

The experts closed the meeting with a reflection on the many gay,
lesbian, bisexual, trans and intersex lives shattered and lost as a
result of violence based on sexual orientation, gender identity and sex
characteristics: “No more!” said Margarette Macaulay, the President of
the IACHR.

The substance of the discussions and conclusions will be published in a
report.

The dialogue took place with the support of the Office of the United
Nations High Commissioner for Human Rights, the United Nations
Development Programme and the Joint United Nations Programme on
HIV/AIDS. All three agencies reaffirmed that protecting human rights
for all, leaving no one behind and ending violence, criminalization,
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discrimination and other human rights violations against lesbian, gay,
bisexual, trans and intersex persons, are priorities for the entire United
Nations system.

* |ACHR Special Rapporteur for Freedom of Expression and IACHR Special Rapporteur on Economic, Social,
Cultural and Environmental Rights.

** United Nations Experts that participated included members of the UN Human Rights Committee, UN
Committee against Torture, the UN Committee on the Rights of the Child, the UN Committee on the Elimination of
Discrimination against Women, the UN Working Group on the issue of Discrimination against Women in Law and
in Practice and mandate holders on Extrajudicial, Summary or Arbitrary Executions, Human Rights Defenders, the
Right to Health and Sexual Orientation and Gender Identity.
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+ good practices

Collaboration between human rights
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Identifying opportunities for increased
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discrimination based on SOGIESC and
against LGBTI people
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Wrap up of joint dialogue, closing remarks



Sexual orientation, gender
identity and sex characteristics
in the African human rights
system

Introduction

1. Until the past decade, issues related

to the human rights of sexual orientation,
gender identity and sex characteristics
received limited attention within the African
human rights system.
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ANNEX 4:

Sexual orientation, gender identity and
sex characteristics in the African human
rights system

Introduction continued

1. Although the “African human rights system” comprises a number of
treaties and three institutions (the African Commission on Human and
Peoples’ Rights (African Commission), the African Court on Human

and Peoples’ Rights and the Committee of Experts on the Rights and
Welfare of the Child), the focus here falls on the founding treaty, the
African Charter on Human and Peoples’ Rights (African Charter), and
the institution that has by far been most relevant to the topic, the African
Commission. Until the past decade, issues related to the human rights
of sexual orientation, gender identity and sex characteristics received
limited attention within the African human rights system. Reacting to
increased attention from civil society, and the then pending application
for observer status of the Coalition of African Lesbians (CAL), the
Commission in 2008 took a firm step forward when it requested the
Secretariat to draft a discussion paper on the topic. The paper, ‘Sexual
orientation under the African Charter on Human and Peoples’ Rights’,
which has not been made public, was in 2010 discussed in the context of
the consideration of the application for observer status of CAL. Following
some tentative references to the issue in the exercise of some facets

of its mandate, the Commission in 2014 made its first comprehensive
pronouncement on the issue through a resolution.
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. NORMS: THE AFRICAN CHARTER ON HUMAN AND PEOPLES’
RIGHTS

2. The African Charter on Human and Peoples’ Rights (African
Charter), adopted in 1981, is the main AU human rights treaty. It has
the advantage of having been ratified by all African Union (AU) Member
States, with the exception of the Kingdom of Morocco, which was re-
admitted as an AU member, after leaving the OAU in 1984 due to the
organisation’s recognition of the Saharawi Arab Democratic Repubilic.
Similar to the other regional and United Nations (UN) human rights
treaties, the African Charter does not contain any explicit reference to
sexual orientation, gender identity or sex characteristics.

A. Non-discrimination on basis of sexual orientation, gender
identity and sex characteristics

3. As with the other treaties, the African Charter’s provisions support the
conclusion that every person enjoys the Charter rights irrespective of her
or his sexual orientation, gender identity or sex characteristics. In fact,

in relation to sexual orientation and gender identity, the Commission’s
2014 “Resolution on Protection against Violence and other Human
Rights Violations against Persons on the basis of their real or imputed
Sexual Orientation or Gender Identity” (Resolution 275),27 is premised on
the basis that sexual orientation and gender identity are in fact grounds
for protection from violence and other human rights violations including
discrimination, under the Charter. Although the debate whether sexual
minorities are rights-holders under the Charter therefore seems to have
been settled, four brief supporting contentions are made below:

All-encompassing provision on rights-holders

4. The African Charter grants rights to everyone, without distinction,
under a State party’s jurisdiction. The formulation that “every individual”
is entitled to the rights in the Charter is repeated in twelve of its
provisions.28 The use of the related terms “every human being”, “no one”
and “every citizen” confirms the inclusive and all-embracing scope of
rights holders under the Charter,2? and strongly supports the conclusion

that individuals should therefore not cease to be rights-holders under the
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Charter merely on the basis of their sexual orientation, gender identity or
sex characteristics.

Broad and open-ended non-discrimination provision: “other status”

5. Article 2 of the African Charter is a general non-discrimination
provision. It underlines that all the rights in the Charter are to be enjoyed
without discrimination of any kind. For example, Articles 5 of the Charter,
which prohibits torture and other cruel, inhuman and degrading treatment
or punishment, has to be read with Article 2 of the African Charter. Article
2 provides that individuals are entitled to the rights under the African
Charter “without distinction of any kind such as race, ethnic group,

color, sex, language, religion, political or any other opinion, national or
social origin, fortune, birth or other status”.30 The use of the phrases
“such as” and “or other status” clearly shows that the list of grounds for
non-discrimination is not exhaustive. Leaving the list of grounds open
suggests that the drafters foresaw that the African Charter ought to allow
for an expansion of the specific grounds, thus accepting the principle that
the exact content of the Charter is not frozen in time, but evolves.

6. There is no limit to the number of grounds that are recognised. Earlier,
the Commission has pronounced itself against discrimination based

on another non-enumerated ground, disability,3' clearly establishing
that ‘other status’ can be interpreted broadly to include grounds other
than those listed under Article 2 of the African Charter. Further, even
though the Charter does not mention the concept ‘indigenous person’,
the Commission has in its practice, resolutions and communications
recognised this concept and protected the rights of ‘indigenous peoples’
in the absence of any reference to the word or concept ‘indigenous’ in
the Charter. This stands as an unequivocal example that the protection
of the Charter is not denied to groups merely because the Charter does

All the rights in the Charter are to be enjoyed
without discrimination of any kind.
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not explicitly list that group by name, and a refutation to the notion that
protecting the rights of a lesbian, gay, bisexual, transgender (LGBT)
or intersex person would be tantamount to illegitimately creating “new
rights”.

7. In one of its decisions on a communication, Zimbabwe Human

Rights NGO Forum v Zimbabwe, the Commission mentioned ‘sexual
orientation’ as a ground of non-discrimination. It affirmed that the aim

of the non-discrimination principle under Article 2 of the Charter is to
‘ensure equality of treatment for individuals irrespective of’ a number

of grounds, including “sexual orientation™.32 It should be noted that this
reference to sexual orientation is made in passing (as an obiter dictum),
as this observation had no bearing on the issue at hand or the outcome
of the case. However, this inclusive understanding of non-discrimination
has been given added weight through the Commission’s subsequent
restatement of this wording in a decision adopted in 2009, Zimbabwe
Lawyers for Human Rights & Associated Newspapers of Zimbabwe v
Zimbabwe,33 and in its General Comments on Article 14(1)(d) and (e) of
the Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa.34

Broad and open-ended non-discrimination provision: “sex” (and
“gender”)

8. It may also be argued that “sex”, a factor already explicitly provided
for in Article 2 of the Charter, should be understood to include “sexual
orientation”. It may be argued that the adoption of the African Charter
predates the more common use of terms such as “sexual orientation”.
Sexual orientation is an aspect of “sexuality”, and therefore, of “sex”.
At the request of the State, the Human Rights Committee in Toonen v
Australia clarified that the meaning of “sex” in the listed grounds of non-
discrimination under Article 2 of ICCPR includes sexual orientation.35
Persuasive reliance can be placed on this decision, on the basis of
Articles 60 and 61 of the Charter. By the same token, ‘gender’ should
be interpreted to include ‘gender identity’. This is particularly important
in respect of the Women'’s Protocol, which defines ‘women’ as “persons
of female gender”.36 The ground of “sex” has also been interpreted to
include intersex, for example in South Africa.s”
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Broad and open-ended non-discrimination provision: the only
logical inference

9. The logic of the Charter — a holistic reading, informed by its object
and purpose — also demands that non-discrimination be understood
broadly, because exclusion from the ambit of Article 2 would have the
far-reaching effect of foreclosing reliance on all other Charter rights. It
is, quite obviously, unthinkable that an African lesbian woman may — for
example — not invoke the right not to be tortured or the right to a fair trial
before the African Commission (or the African Human Rights Court) just
because of her sexual orientation.

B. Violence (including rape, torture and killings) on the basis of
sexual orientation, gender identity and sex characteristics

10. The extent of State-sponsored and non-State violence based on real
or perceived sexual orientation and gender identity across Africa is set
out in a civil society-compiled report, Violence based on perceived or real
sexual orientation and gender identity in Africa,38 which was launched in
the presence on a number of members of the African Commission during
the NGO Forum preceding the 54th session of the African Commission,
in 2013. On the basis of this report, civil society and members of the
Commission were mobilised; the NGO Forum adopted a resolution on
this topic, and, at its next ordinary session, the Commission adopted

the ground-breaking Resolution 275. This resolution departs from

the premise that ‘corrective’ rape, physical assaults, torture, murder,
arbitrary arrests, detentions, extra-judicial killings and executions,

forced disappearances, extortion and blackmail” on the basis of sexual
orientation and gender identity are in fact occurring in African States;

and emphasises that these acts amount to violations of Article 3 (equal
protection of the law); Article 4 (respect of life and the integrity of the
person); and Article 5 (prohibition of torture and other cruel, inhuman and
degrading treatment or punishment) of the African Charter. The 2014
resolution builds on and reaffirms the Commission’s condemnation of all
forms of sexual violence.3?

11. Intersex people, born with sex characteristics that do not fit typical
definitions for male or female bodies, and in particular intersex children,
face human rights violations based on their bodies being seen as
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different. Some violations that have been documented internationally
include medically unnecessary surgeries and other interventions to try
to modify the bodies of intersex children to fit into binary norms, contrary
to international norms on the prohibition of torture and ill-treatment,
including Article 5 of the African Charter on freedom from torture or
other cruel, inhuman and degrading treatment or punishment. There
have also been reported cases of infanticide and mutilation of intersex
children documented by civil society in East and Southern Africa,
contrary to Articles 4 and 5 of the Charter.40 Further, intersex people face
discrimination, stigma and ostracisation due to their sex characteristics
that impact negatively on education and employment opportunities in
violation of Article 2 on non-discrimination, Article 17 on education and
Article 15 on employment and work of the African Charter.

C. Freedom of expression, association and assembly

12. National legislation restricting or criminalising the meeting of LGBT
persons, and disallowing legal recognition to associations of LGBT and
intersex persons have stifled the right to free expression, association
and assembly of these individuals. A number of provisions of the African
Charter are of relevance in this regard — in particular Articles 9, 10 and
11, which respectively deal with freedom of expression, association and
assembly. Although the Commission has not expressed itself directly

on any of these aspects explicitly in relation to sexual orientation or
gender identity, it has emphasised that freedom of expression implies
the obligation on authorities to “promote diversity” and to take into
account the interests of “vulnerable or marginalised groups”.4! Important
court rulings in Botswana and Kenya on legal registration of civil society

Intersex people, born with sex characteristics that do not
fit typical definitions for male or female bodies, and in
particular intersex children, face human rights violations
based on their bodies being seen as different.
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organisations advocating for the rights of LGBT people set an important
precedent at the regional level.42

D. Limitation and to Charter rights and their potential justification

13. The fact that LGBT and intersex persons are rights-holders does
not detract from the fact that their rights, like the rights of everyone
else, may be limited, but only in a rational process guided by Article
27(2) of the Charter and the jurisprudence of the Commission and
Court. Any limitation by a state of their rights will have to be assessed
by the Commission or Court on a case-by-case basis according to

the basic principles of limitation it has previously elaborated. Where a
state seeks to limit an established right, the limitation must be “strictly
proportionate with and absolutely necessary for the advantages that are
to be obtained”3 and most importantly, “may not erode a right such that
the right itself becomes illusory.”4 This substantive standard, which itself
reflects an expression of the collective morality and common interest,
acknowledges the primacy of the individual and his or her rights while
allowing for consideration of broader social concerns.

14. Two potential grounds for the limitation of the rights of LGBT
persons have been raised by some stakeholders: (a) African morality
and traditional values allow or even require discrimination against LGBT
people; (b) The moral majority demands the limitation of their rights.

“African value system” and “African family values”

15. Some claim that the Charter’s emphasis on “values of African
civilisation™s and the family as “custodian of morals and traditional
values recognised by the community”¢ may pose a justification for laws
discriminating against lesbian, gay, bisexual and transgender persons.
Nevertheless, aside from the absence of definitions or agreement

on what are the values of African civilization, or agreed definitions of
the family as well as moral and traditional values either in Africa or
internationally, a factual enquiry further casts a shadow over the veracity
of the characterisation of same-sex relations or transgender persons as
“‘un-African”. Relations between consenting adults of the same sex and
persons with diverse gender identities and expressions are not alien to
traditional African societies4” and there is no doubt that African lesbian,
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gay, bisexual, transgender and intersex persons also exist today, in
Africa. The argument that protecting the rights of LGBT and intersex
persons would be destructive to African “family values” is not based on
any credible evidence and makes several unjustified assumptions. First,
it ignores the fact that LGBT and intersex persons have long been part
of African civilizations and families and have yet to cause a collapse in
the well-being of the family. Second, it denies that LGBT and intersex
Africans play important roles in upholding the best and most important
values of Africa in all fields, including cultural, social, scientific, political
and economic life. Finally, it refuses to acknowledge that African LGBT
and intersex persons are often heads-of-households supporting their
families and in need of the kinds of protections the development of the
African Charter was meant to afford. Indeed, the African Commission
has interpreted the notion of ‘family’ in a broad sense, calling on states to
take measures ‘to abolish such customs, ancient laws and practices as
may affect the freedom of choice of a spouse’#and has recognised that
contact with one’s family is essential for an individual’s dignity.4°

16. The question is not whether ‘homosexuality’ or being transgender

or intersex, as such, is accepted by the majority, but rather whether
tolerance for and acceptance of diversity and of minorities has value in a
particular society. Clearly, in multi-lingual, multi-ethnic and multi-religious
states, which predominate in Africa, the acceptance of divergence, the
celebration of diversity and of the value and worth of minorities, and the
protection of their fundamental rights should be of paramount importance
to the African Commission and State parties to the Charter.50

Majority morality

17. Linked to the argument based on (African) morality is the contention
that discrimination against sexual minorities reflects the moral views of
the majority. Although only limited scientific evidence exists about public
opinion, it could be assumed that this contention is at least partially
correct. Nevertheless, human rights norms and legally binding standards
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were developed and adopted by States, including those on the African
continent, precisely to protect, among others, the rights of minorities and
those who are subject to marginalization from violence, discrimination
and other human rights violations. Though some members of the pubilic,
and in some countries, even majorities, might support violence against
ethnic minorities or persons with albinism, discrimination against girls
and women based on their gender, or practices such as early and

forced marriage and female genital mutilation, or even public lynching of
persons accused of crimes — the fact that public opinion is in favour can
in no way justify violations of rights and obligations of States enshrined
in the African Charter. The African Commission has made it clear that the
Charter’s interpretation cannot be defined with reference to the views of
the majority, even as it is reflected by Parliament, acting on their behalf.
In Legal Resources Foundation v Zambia, the African Commission held
that justification of limitations cannot be derived solely from popular will:
“Justification [of limitations] [...] cannot be derived solely from popular
will, as this cannot be used to limit the responsibilities of states parties in
terms of the Charter.”s
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Il. INSTITUTIONS, TOOLS AND APPROACHES
RELEVANT TO SEXUAL ORIENTATION, GENDER
IDENTITY AND SEX CHARACTERISTICS

18. The Commission’s mandate may be divided into its “protective” and
“promotional” aspects.52 The first relates to “communications procedure,
letters of appeal/concern and protection/fact finding missions, as

well as dealing with emergency situations”; the second relates to the
examination of state reports, studies and statements by its special
mechanism, the adoption of standards, the conduct of promotional visits
to State parties, and the granting of observer status to NGOs. This part
of the paper identifies how matters related to sexual orientation and
gender identity have gradually been incorporated into the Commission’s
exercise of its mandate.

A. Communications/ complaints

19. The Commission’s protective mandate consists in the main of the
consideration of complaints (‘communications’) submitted by individuals
and by States. Under the Charter, this is not an optional procedure, but
follows automatically from a State’s ratification of the Charter. In this
respect, the African Charter differs from all UN human rights treaties, in
respect of which individual complaints procedures are optional. In the
course of the exercise of this aspect of its mandate, the Commission has
not had the opportunity to deal head-on with an argument about equality
based on sexual orientation or gender identity. In one communication,
Courson v Zimbabwe,53 the complainant asked the Commission

to consider the legal status of homosexuals in Zimbabwe, the
criminalisation of sexual conduct between men, and statements made by
senior political figures against such practices. However, the complainant
withdrew the case. The Commission thus has not had the occasion to
express a view on the topic.
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B. State reporting

20. The examination of State reports makes up the mainstay of the
Commission’s promotional mandate. Article 62 of the African Charter
requires States to submit a report every two years on the legislative
and other measures taken to give effect to the rights in the Charter. A
number of challenges have arisen over the years. As of 1st February
2018, five States have not submitted an initial report, and all but twelve
States have reports overdue. Delays in the publication of concluding
observation have occasionally impeded follow-up, accountability and
continuous dialogue. The Guidelines for reporting are cumbersome,
and a more recent summarised version is too terse. In any event, the
Guidelines make no mention of sexual orientation, gender identity

or sex characteristics. Oral examination takes place in public, and

all Commissioners are provided with an opportunity to ask questions

of States. NGOs or other participants may be present, but only as
observers. NGOs may supply the Commission with information
relevant to the report under consideration, for example in the form of an
‘alternative’ or ‘shadow’ report. The questions posed by Commissioners
during the examination of reports are based on their own analysis, and
also take into account supplementary information received, including
information provided by civil society. Consequently, reporting States are
increasingly taking the process relatively seriously, as exemplified in the
large and senior delegations representing reporting States during oral
examinations.

21. There is an emergent trend among some Commissioners to pose
pertinent questions related to sexual minorities to State delegations.

In doing so Commissioners have made clear that they recognise the
rights of all individuals are protected by the African Charter, regardless
of their sexual orientation or gender identity. In this respect, it is clear
that the Commissioners relied on information supplied by NGOs. In one
of the first examples, Commissioner Pityana at the 29th session of the
Commission, in 2001, asked questions of the Namibian delegation about
the treatment of gay and lesbian persons in that country.s
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22. During the examination of the South African state report in 2005,
Commissioner El Hassan referred to the possibility of marriage between
people of the same sex.55 He then asked what the position in South
Africa is, referring to article 18 of the African Charter, which postulates
the family as the natural unit and basis of society. The Minister of Justice,
who headed the South African delegation, expressed the view that the
principle of non-discrimination on the basis of sexual orientation does
not derogate from the African Charter. She added that the Constitution
enjoins the South African government to respect the rights of all its
people. If members of these communities ‘push the frontiers of the right’
(for example, claiming the right to marriage), it does not pose a dilemma,
and it is for the South African courts to decide the matter on the basis of
the Constitution.

23. Another example is the examination of Cameroon’s report at the
Commission’s 39th session in 2006, indicating the Commission’s
willingness to accept that the protection of sexual minorities may fall
within the ambit of the Charter. Responding to information provided by
NGOs, several Commissioners raised concerns about the treatment
of gay persons in the Cameroonian legal and penal system.s6 For
example, Commissioner Malila asked questions related to the trial
process and wanted to know whether subjecting the suspects to invasive
medical examinations contravenes Article 5 of the African Charter,
and Commissioner Alapini-Gansou raised the lack of tolerance on the
grounds of people’s sexual orientation. In its concluding observations,
the Commission expressed its ‘concern for the upsurge of intolerance
towards sexual minorities’.s

The Commission expressed its ‘concern for
the upsurge of intolerance towards sexual

minorities’.”’
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24. This trend subsequently continued, with issues related to sexual
orientation and gender identity featuring in the Concluding Observations
adopted in respect of Mauritius, Cameroon, Uganda, Nigeria, Namibia
and Liberia. In its Concluding Observations on the 2nd to 5th reports

of Mauritius, covering the period 1995 to 2008, the Commission
commended the State for “adopting the Equal Opportunities Act

2008, which prohibits discrimination on the grounds of age, caste,
colour, creed, ethnic origin, impairment, marital status, place of origin,
political opinion, race, sex and sexual orientation”.58 In its Concluding
Observations on Cameroon’s 3rd periodic report, adopted in 2014, the
Commission identified, among the factors restricting the enjoyment of
rights guaranteed by the African Charter, the following: “The judicial
harassment, offences against life and other violations of the rights of
human rights defenders, in particular the rights of defenders working in
the area of sexual orientation”.%® In its recommendations, the Commission
called on the government to “take appropriate measures to ensure the
safety and physical integrity of all persons irrespective of their sexual
orientation and maintain an atmosphere of tolerance towards sexual
minorities in the country”.eo In its Concluding Observations adopted

after the consideration of Uganda’s 4th periodic report, the Commission
commended the state for investigating and prosecuting the perpetrator
of the murder of Mr. David Kato, an activist for the rights of LGBT
persons.&! In its Concluding Observations to Nigeria’s 5th periodic report,
the Commission raised concern with and urged the State to review the
Same-Sex Marriage (Prohibition) Act in order to prohibit violence and
discrimination in access to HIV prevention, treatment and care services,
as well as to ensure the protection of other human rights of sexual
minorities guaranteed under the African Charter and other international
instruments to which Nigeria is a party.s2 Similarly, in its Concluding
Observations to Namibia's 6th periodic report, the Commission urged
Namibia to end discrimination and stigmatization limiting access to health
care for vulnerable groups including the LGBT community.s3 With respect
to Liberia’s initial periodic report, the Commission recommended that
Liberia should ensure equal rights to all its citizens without discrimination
on the basis of their sexual orientation or gender identity and urged the
State to apply appropriate laws prohibiting and punishing all forms of
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violence including those targeting persons based on their real or imputed
sexual orientation or gender identity.s4

C. Special mechanisms

25. The Commission has over the years established a wide array of
special procedures, referred to as “Special rapporteurs”, “Working
Groups” or “Committees”. One of these procedures has a particular and
expressly stated relevance to sexuality rights, while some of the others
(without any explicit mandate related to the issue) have to a limited

extent “mainstreamed” SOGI-related issues into their activities.

26. Acknowledging that sexual conduct cannot be equated with sexual
identity, particularly in Africa where the ‘open’ acceptance of a ‘gay
identity’ is quite rare due to societal stereotyping and pressure, the
Commission established a Committee on the Protection of the Rights of
People Living with HIV (HIV Committee) mandated to ‘integrate a gender
perspective and give special attention to persons belonging to vulnerable
groups, including women, children, sex workers, migrants, men having
sex with men, intravenous drugs users and prisoners’.65 In Commission’s
2018 study report on HIV, “HIV, the Law and Human Rights in the
African Human Rights System: Key Challenges and Opportunities for
Rights-Based Responses to HIV” 66 developed under the auspices

of the Commission’s HIV Committee, puts the sexual health of ‘key
populations’ at its centre. Key populations are defined as: ‘gay men

and other men who have sex with men, male and female sex workers
and their clients, transgender people, prisoners and people who inject
drugs’.6” The report highlights the disproportionate effect of HIV on these
already marginalized groups. The report further underscores the negative
effect on criminalization on access to health care. It also points out that
‘transgender women are one of the most vulnerable groups in relation to
HIV, being 49 times more likely to be living with HIV than other adults of
reproductive age’.s¢ The report concludes with a number of questions to
be posed to states during the examination of state reports, including the
need for disaggregated data.

27. A number of special mechanisms have made occasional reference
to sexual orientation and gender identity, and the rights of LGBT and

421132



intersex persons. The Former Special Rapporteur on Human Rights
Defenders in Africa, Commissioner Alapini-Gansou, having received
information that “The Anti-Homosexuality Act, 2014” was promulgated in
the Republic of Uganda, issued a press statement,s® expressing concern
that the Act would violate the rights of freedom of expression, association
and assembly, protected under the African Charter. She further urged
“the Ugandan authorities to take the necessary measures to abrogate or
amend the law”. On the occasion of the International Day in Support of
Victims of Torture the Commission and its Committee for the Prevention
of Torture in Africa (CPTA) called upon African States and non-State
actors to fulfil their responsibilities as reflected in the Guidelines and
Measures for the Prohibition and Prevention of Torture, Cruel, Inhuman
or Degrading Treatment or Punishment in Africa (the Robben Island
Guidelines).? In particular, it called on States to “take legislative and
administrative measures prohibiting and punishing all forms of violence,
including violence targeting persons on the basis of their imputed or
actual sexual orientation or gender identity”.

28. Some of the special mechanisms of the Commission have shown

an openness to issue joint statements with other regional and the UN’s
special procedures, for example, on the International Day in Support

of Victims of Torture, and, most pertinent to this discussion, on the
International Day Against Homophobia and Transphobia. The latter

was adopted on 17 May 2014, by a number of UN Special rapporteurs,
the Inter-American Commission, an Organisation for Security and Co-
operation in Europe (OSCE) expert, and the Commission’s Special
Rapporteur on Human Rights Defenders in Africa.”t Two Africans holding
UN human rights mandates, Mr. Maina Kiai, UN Special Rapporteur on
the rights to freedom of peaceful assembly and of association, and Ms.
Margaret Sekaggya, UN Special Rapporteur on the situation of human
rights defenders, also joined the statement. Another declaration was also
adopted on the same occasion in May 2015.72

29. The African Commission in its Resolution 376 in 2017 on the
Situation of Human Rights Defenders in Africa raised concerns about
the threats against human rights defenders working on issues including
sexual orientation and gender identity; and called upon States to adopt
specific measures to recognize the status of human rights defenders and
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protect their rights and the rights of their colleagues and family, including
human rights defenders who work on sexual orientation and gender
identity.”s

30. The special mechanisms have also in the recent past highlighted
issues of sexual orientation and gender identity in their intersession
reports. Commissioner Alapini Gansou in her intersession report as
the Special Rapporteur on Human Rights Defenders, during the 60th
Ordinary Session of the Commission, called on States to repeal punitive
and restrictive laws, policies and practices that undermine the rights
to freedom of association and assembly and stigmatise human rights
defenders based on their sexual orientation and gender identity or
expression. She further urged national human rights institutions to pay
special attention to human rights defenders who face increased risks
including those that work on issues related to sexual orientation and
gender identity.74

31. In his intersession report to the 60th Ordinary session of the
Commission, the Former Chairperson for the Committee on the
Prevention of Torture in Africa, Commissioner Lawrence Mute,
recommended that States should respect and protect the rights of
persons or groups at heightened risk to acts of torture or other ill-
treatment including LGBTI persons and to ensure that the perpetrators
are held accountable.”s

32. The Commission held its first ever Joint Dialogue with the Inter-
American Commission on Human Rights and UN human rights
mechanisms on 3 November 2015. The dialogue allowed for interactive
discussion among the three human rights systems on substantive issues
relating to sexual orientation and gender identity and also discussed
avenues for future collaboration between the three mechanisms.76

33. The Commission has also started to engage on the rights of intersex
people. It issued a joint statement with UN and regional human rights
mechanisms to mark Intersex Awareness Day in 2016, which urged
States to end violence and harmful medical practices on intersex
children and adults.”” On the side-lines of the 61st Ordinary Session of
the Commission, Iranti, SIPD-Uganda and the Centre for Human Rights

441132



organized a side event on the human rights of intersex persons, which
sought to raise awareness on human rights violations faced by intersex
persons in Africa.”8 At the meeting, Commissioner Mute highlighted the
role of the African Commission in setting minimum standards to guide
legislation and policy at the domestic level and also the need to ensure
that all stakeholders gain greater clarity on intersex issues, and also
avoid conflating intersex issues with sexual orientation and gender
identity.

D. Standard-setting (resolutions; guidelines and general comments)

34. In 2011, the Commission adopted a definition of the concept
“vulnerable and disadvantaged groups” in the Principles and Guidelines
on the Implementation of Economic, Social and Cultural Rights in the
African Charter, as including “lesbian, gay, bisexual, transgendered and
intersex people”.7 Similarly in March 2014, the Commission’s Report
of the Study on the situation of women human rights defenders defined
a woman human rights defenders to be any woman defender who is
involved, individually or in association with others, in the promotion and
protection of human rights; and anyone who works on women'’s rights,
rights associated with gender and sexuality, irrespective of their sexual
orientation.80

35. The Commission adopted its first resolution devoted to sexual
orientation and gender identity in May 2014,81 calling on states to ensure
that human rights defenders, including those advocating for the rights

of sexual minorities, are allowed to work in an ‘enabling environment’
that is ‘free of stigma, reprisals or criminal prosecution’ as a result of
their human rights protection activities, including the rights of sexual
minorities. Significantly, both sexual orientation and gender identity are
mentioned in the context of violence by states and non-state actors. This
resolution in many ways corresponds with the Organization of American
States (OAS) resolutions of 2008 to 2012.82

36. Since the adoption of Resolution 275, the Commission has
increasingly incorporated issues of sexual orientation and gender
identity into its norm creation work. In a resolution adopted in 2017,
Resolution 376 on the Situation of Human Rights Defenders in Africa,s3
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the Commission explicitly recognizes both the added vulnerability and
the need for specific legislation to protect those working on the promotion
and protection of the rights of LGBTI persons as human rights defenders.

37. The Committee on the Prevention of Torture in Africa in General
Comment 4 on the Right to Redress for Victims of Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (Article 5) lists
sexual orientation and gender identity as one of the grounds of non-
discrimination for victims to redress.84 Similarly, in the Guidelines on
Freedom of Association and Assembly in Africa,ss sexual orientation or
gender identity are included alongside other explicit grounds for non-
discrimination such as sex, race, color, ethnic or social origin, genetic
features, language, religion or belief, property, socio-economic status,
birth, disability and age.

38. The Guidelines for Policing Assemblies by Law Enforcement
Officials in Africa recognize the vulnerability of individuals due to their
status including sexual orientation and gender identity who may face
limitations on their right to freedom of assembly and to other human
rights violations in the context of policing assemblies.ss Previously, the
Guidelines on the Conditions of Arrest, Police Custody and Pre-Trial
Detention in Africa, adopted 9 March 2015, in Guideline 30(a) (‘Special
measures are not discriminatory’) stipulated that certain measures,
including those ‘designed to protect the rights of persons on the basis of
gender identity’ are not to be considered as ‘discriminatory or applied in
a manner that is discriminatory’. The Guidelines on Combating Sexual
Violence and its Consequences in Africa, adopted 5 November 2017,
defines ‘sexual violence’ defined as including ‘corrective rape’, which in

Since the adoption of Resolution 275, the
Commission has increasingly incorporated
issues of sexual orientation and gender identity

into its norm creation work.




turn is defined as the use of rape against women because of their real or
alleged homosexuality supposedly in order to “cure” them of this sexual
orientation. As indicated in paragraph 26 above, the Commission’s 2018
study report on “HIV, the Law and Human Rights in the African Human
Rights System: Key Challenges and Opportunities for Rights-Based
Responses to HIV also addresses issues related to sexual orientation
and vulnerability to HIV/AIDS and human rights violations.

39. The Draft Principles on the Declassification of Petty Offences call
for the elimination of root causes of marginalization, including the
criminalization of same-sex conduct.8”

E. Promotional visits

40. Promotional visits provide an opportunity for the Commission to
engage State officials and to sensitise them to thematic issues of
emerging concern, including non-discrimination on the grounds of sexual
orientation and gender identity. For example, during its promotional
visit to Namibia, in 2001, the Commission delegation interrogated the
criminalization of same-sex sexual relations, as reflected in the mission
report.88 In its promotional mission to Uganda, 25-30 August 2013,

the Commission delegation (comprising four Commissioners: Tlakula,
Asuagbor, Kaggwa, and Manirakiza) noted that the “delegation referred
to reports of the obstruction of the operations of NGOs working in the
areas of lesbian, gay, bisexual, and transgender (LGBT) rights, who are
allegedly precluded from registering to operate legally as is required
under law, and noted with concern that LGBT persons have the same
rights as everyone else.”® Most importantly, it recommended that the
government should “expand access to ARVs to all key populations,
including homosexuals”.

F. Relationship with civil society: Observer status to NGOs

41. The African Commission has developed a close relationship with
civil society. It grants observer status to NGOs, on the basis of its
“Resolution for the Granting of and for Maintaining Observer Status with
the African Commission on Human and Peoples’ Rights, 1999”, updated
via Resolution 361 of 20169 in compliance with the Executive Councils
Decisions to “review its criteria for... “representation before the ACHPR
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by non-African individuals and groups”.®2 NGOs with observer status
receive and may contribute to the Commission’s agenda; and are entitled
to take the floor during the Commission’s public sessions. As of the last
Ordinary Session held in November 2017, the Commission has granted
observer status to close to 515 NGOs.

42. In 2008 CAL, working for the protection and promotion of the

rights of lesbian, bisexual and transgender persons in Africa, applied

to be granted observer status with the African Commission. In 2010,

the African Commission decided to decline this application.® The two
inter-related legal reasons provided for the refusal were that: (i) CAL’s
objectives were not consonant with the AU Constitutive Act and African
Charter; and (ii) the Charter does not explicitly recognize the rights to
non-discrimination on the basis of sexual orientation or gender identity, or
the rights of LGBTI persons.%4

43. After some time, CAL re-applied. On 25 April 2015, the African
Commission voted in favour of granting CAL observer status. The
implication is that CAL’s objectives, which are aimed at the advancement
of gender equality and social justice and the protection of the rights of
particularly vulnerable individuals, meet the criterion of having objectives
and activities ‘in consonance with’ the fundamental principles and
objectives in the AU Constitutive Act and the African Charter.s This
decision provoked reaction from the AU political organs (see below, III.A).

44 In relation to the June 2015 request by the AU Executive Council for
the Commission to withdraw the observer status of CAL, and following
dismissal by the African Court of the request for an Advisory Opinion
on the matter, the Commission in its 43rd Activity Report clarified that
the decision to grant observer status to CAL was properly taken in
terms of the Commission’s established processes and criteria, that the
Commission is mandated to give effect to the African Charter without
any discrimination because of status or other circumstances, that while
fulfilling this mandate, the Commission remains alive to and mindful

of the imperative not to encroach on domestic policy matters that fall
outside its purview and that the Commission will continue to scrutinize
the notion of ‘African Values’ within the framework of its mandate to
interpret the African Charter.96
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lll. POLITICAL ORGANS AND PROCESSES WITHIN AU
RELEVANT TO SEXUAL ORIENTATION AND GENDER
IDENTITY

45. The African human rights system has been established and functions
within the African Union (AU). It is therefore inevitable that there would
be some resonance between the legal and political strands within the AU.
The African Commission reports to the highest political organs within the
AU - the AU Assembly of Heads of State and Government (Assembly), in
terms of Article 54 of the African Charter. As Organs which prepare the
work of the Assembly, these reports are presented to and considered by
the AU Permanent Representatives Committee (PRC) and the Executive
Council, and the latter adopts decisions on the reports. In exceptional
cases, the reports of the Commission are referred to the Assembly.

46. Closely linked to, and increasingly integrated into the AU, the New
Partnership or Africa’s Development (NEPAD) has set up a mechanism
of a political nature, the African Peer Review Mechanism (APRM). This
part of the paper considers the actual and potential extent to which these
political processes have or may impact on the African human rights
system.

A. AU Assembly and Executive Council

47. The AU has largely been silent on sexual orientation, as well as in
relation to gender identity and sex characteristics. Like the OAU before it,
the AU has not yet pronounced itself officially on these matters, as such.
It has however on four occasions shed some — somewhat contradictory
-- light on its position.

48. First, at the May 2006 Special Summit of the African Union on HIV/
AIDS, in Abuja, the AU elaborated a clear ‘common position’ on HIV,
which defined the concept of ‘vulnerable people’ to include men who
have sex with men (MSM).®” Second, the AU Assembly at the July 2010
session in Kampala, on the urging of Egypt, adopted a resolution related
to a perceived loss of ownership of the human rights agenda. Without
referring explicitly to sexual orientation, the Assembly ‘strongly’ rejected
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attempts to “impose concepts or notions pertaining to social matters,
including private individual conduct, that fall outside the internationally
agreed human rights legal framework”.9¢ A subsequent AU Assembly
session was organized around the theme of ‘shared values’ concluded in
a very general statement that made no reference to private conduct, or
sexual orientation, but reiterated that all OAU/AU treaties are part of the
‘shared value’ system of Africans.%

49. The third came in June 2015.1% |n the exercise of its mandate, the
Commission in March 2015 granted observer status to an NGO advocating
for the rights of women, including lesbian women: the Coalition of African
Lesbians (CAL). This decision provoked the most explicit political response
to date. When the AU Executive Council considered the Commission’s
Activity Report containing the CAL decision, it “request[ed]’ the African
Commission to “take into account the fundamental African values, identity
and good traditions, and to withdraw the observer status granted to

NGOs who may attempt to impose values contrary to the African values”;
and to “review its criteria for granting Observer Status to NGOs” and to
“withdraw the observer status granted to the Organization called CAL, in
line with those African Values”.10! A request for an advisory opinion, aimed
at clarifying the extent to which the AU political organs may direct the
Commission to adopt a particular interpretation of the African Charter, was
directed to the African Court on Human and Peoples’ Rights by CAL and
the Centre for Human Rights at the University of Pretoria.’o2 The Court held
that it had no jurisdiction over the matter as the parties to the request for
the advisory opinion did not qualify as “African organisations recognised
by the AU’,103 a status that the Court earlier held as requiring either
observer status with the African Union (and not one of its organs, such

as the African Commission),'%4 or a memorandum of understanding and/
or cooperation with the AU, and so dismissed the request on procedural
grounds without examining the substantive question.10s

50. The fourth and most recent came in January 2018 when the
Executive Council expressed its concern on the non-implementation
by the African Commission of the Executive Council decision of
June 2015 requesting withdrawal of the observer status from CAL.106
The Executive Council reiterated its ‘request’ for the Commission to
‘comply’ with its decision, and it also requested that a joint retreat
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of the African Commission and the AU Permanent Representatives’
Committee (PRC) be convened to resolve “various concerns” and to
“find modalities for enhanced coordination and collaboration” between
the African Commission, the AU organs and Member States, and resolve
‘outstanding issues’.

B. The African Peer Review Mechanism (APRM)

51. NEPAD established the APRM as a voluntary process of submission
to review by ‘peers’ (fellow heads of state) of a country’s record in
political, economic and corporate governance. Its substantive basis

is the Declaration on Democracy, Political, Economic and Corporate
Governance, which sets out the principles to which the participating
states agree to adhere. Primarily a codification of existing standards
adopted by the OAU/AU and other international organizations such

as the UN, the Democracy and Governance Declaration accords ‘an
importance and urgency all of its own’ to human rights. States accept
the APRM process by signing a Memorandum of Understanding on
the APRM (MOU). So far, 34 states have signed the MOU. Although
the APRM review process provides an opportunity to interrogate the
protection of sexual minority rights, none of the country reviews has so
far paid any attention to this aspect.
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Sexual orientation, gender
identity and expression and
intersex in the Inter-American
human rights system

Introduction

1. The objective of this paper is to review the
main standards, cases, and practices related
to the rights of lesbian, gay, bisexual, trans,
and intersex (LGBTI) persons in the Inter-
American human rights system.
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ANNEX 5:

Sexual orientation, gender identity and
expression and intersex in the Inter-
American human rights system

Introduction continued

1. To achieve this aim, the paper examines the work of both the Inter-
American Commission on Human Rights (the Commission, Inter-
American Commission, or IACHR) and the Inter-American Court of
Human Rights (the Court, Inter-American Court, or IACtHR), which over
recent years have developed an important and wide-spanning corpus
of norms on the protection of sexual orientation, gender identity and/ or
expression and sexual characteristics (SOGIESC) within the framework
of the American Convention on Human Rights (American Convention,
Convention or ACHR).

2. For the purposes of this paper, the following sources were
considered: petitions and cases decided by the IACHR and IACtHR;
thematic and country reports issued by the IACHR; precautionary
measures granted by the IACHR; press releases publicized by the
IACHR; resolutions emanated by the Organization of American States
(OAS); and other documents produced by the Inter-American system.

3. This paper is divided into three sections. Section | refers to norms
and law cases related to the rights of LGBTI persons. Section Il
highlights institutional measures taken by the Commission and Court to
guarantee the protections of the human rights of LGBTI persons in the
Americas. Section Il describes the role of the OAS General Assembly
and the OAS LGBTI Core Group in establishing and protecting the
rights of LGBTI persons.

59/132



. NORMS AND CASE LAW

A. General doctrine for the protection of SOGI in the Inter-American
human rights system

4. Although the American Convention does not include a direct
reference to sexual orientation or gender identity and/ or expression
and sexual characteristics (SOGIESC), the IACHR and the IACtHR, in
accordance with their respective mandates, have developed SOGIESC-
related standards based on the revision of cases and reports presented
before the Inter-American System. In addition, despite these cases

and reports concerning SOGIESC have been presented before the
Commission and the Court since the late nineties, only in the last ten
years specific protections regarding these issues have been developed.
This can be seen especially in the wake of the Atala Riffo y Nifias v.
Chile case before the Inter-American Court, a cornerstone decision
containing the SOGI protection doctrine as formulated by the Inter-
American System.

5. The Atala Riffo y Nifias v. Chile case'07 (Atala v. Chile or Atala case)
referred to the international responsibility of Chile for discriminatory
treatment and interference in the private and family life of a mother on
the basis of her sexual orientation. The case centered on the result of
an internal judicial process against Karen Atala that stripped her of the
custody and care of her daughters. In this regard, the Inter-American
Court determined that the rights of Karen Atala and her daughters were
violated — in particular their rights to equality and non-discrimination,
protection of privacy and dignity, protection of the family, rights of
children, and judicial guarantees of due process. This became the
first judicial decision of the Inter-American system regarding SOGI. It
is good to remark that during this case the Court had to stablish the
sphere of protection with regard to SOGI, once the State’s lawyers
argued the absence of international consensus about legal categories
of sexual orientation rights protection under the American Convention.
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6. The Court’s decision determined that sexual orientation and

gender identity are included within “any other social condition” and
therefore they constitute protected grounds under Article 1(1) of the
Convention, supporting that the rights and freedoms established within
the Convention are guaranteed “without any discrimination” on these
grounds and other enumerated ones. In arriving at this conclusion, the
Court reaffirmed that equality and non-discrimination are jus cogens
norms and are therefore the cornerstone of international public law.

In the words of the Court: “the Inter-American Court establishes

that the sexual orientation of persons is a category protected by the
Convention. Therefore, any regulation, act, or practice considered
discriminatory based on a person’s sexual orientation is prohibited.
Consequently, no domestic regulation, decision, or practice, whether
by [S]tate authorities or individuals, may diminish or restrict, in any
way whatsoever, the rights of a person based on his or her sexual
orientation.”108

7. The IACtHR has ruled on two individual cases that had the SOGI
thematic as to February 2018. The second decision of the Inter-
American Court on LGBTI rights was in the case of Duque v. Colombia
(Duque v. Colombia or Duque case)."? |n this case, the IACtHR
decided on the case of Mr. Duque who lived with his same-sex partner
until the partner’s death. Considering their relationship to each other
and shared livelihood, Mr. Duque petitioned Colombian authorities

to obtain a survivor’s pension, which is included in the current laws.
However, his claim was consistently denied through the administrative
and judicial process. According to the petition, such exclusion from the
possibility of obtaining a survivor’s pension was based on the fact that it
was a claim from a same-sex partner. In this regard, the Inter-American
Court decided that the Colombian State discriminated against Mr.
Duque because he was in a same-sex relationship and that partners of
the same sex should have the same patrimonial rights as the ones a
heterosexual couple would have.

8. On the same year the IACtHR also decided on the case of Flor
Freire v. Ecuador,' which dealt with the international responsibility
of Ecuador in the dismissal of Homero Flor Freire, an active member
of the Ecuadorian army in accordance with the Rules of Military
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Discipline, because of alleged acts of same-sex intimacy. The Inter-
American Court recommended that the State of Ecuador must provide
full reparation to the victim, as well as publicly recognize that Mr. Flor
Freire was discharged from the Ecuadorian Army in a discriminatory
manner. It is important to highlight that Mr. Flor Freire stated throughout
the entire case that he was not a homosexual man, and that the Court
developed the standard that discrimination on the perceived sexual
orientation of an individual was also protected under the American
Convention.

9. The most recent statement of the Inter-American Court on LGBTI
rights was done at the Advisory Opinion 24/17 (AO 24/17).11 This
Advisory Opinion dealt with the questions presented by the State of
Costa Rica on gender identity and the change of name of individuals
according to their own gender identity and the patrimonial rights
derived from relationships between persons of the same sex. The
Court concluded that State recognition of one’s gender identity is a
vital component of guaranteeing trans individuals access to the full
enjoyment of their human rights, and that there is a right to identity,
which itself comprises several rights and includes an individual’s
gender identity. The Inter-American Court found that providing
procedures to change one’s name, identifying photograph, and gender
on official State registration documents is an extension of the right to
non-discrimination based on gender identity, a violation of which could
lead to the infringement of other rights.

10. Regarding same-sex couples, the IACtHR reiterated that the
American Convention’s protection of family is not limited to any
particular structural model. The Court highlighted the following marital
rights and responsibilities that must be afforded to same-sex couples in
equal respect to heterosexual couples: taxes, inheritance and property
rights, rules of succession, authority to make medical decisions,

the rights and benefits of survivors, birth and death certificates,
professional ethics standards, financial restrictions on election
contributions, workers’ compensation benefits, health insurance, and
custody of the children. The Court held that it was not sufficient for
States to merely create an alternative legal institution, such as a civil
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union distinct from marriage, for same-sex couples, that equal marriage
should be guaranteed.

B. Killings, sexual violence and other forms of violence based on
prejudice

11. The America is one of the regions with the highest levels of violence
in general, and the highest number of reported cases of violence
against LGBTI persons. In this regard, the Court has established that
the rights to life, physical integrity, and personal freedom must be
respected and guaranteed according to the American Convention. This
includes the duty to apply due diligence in the effective investigation

of all acts of violence, as well as the obligation to avoid impunity.112 In
particular, the Court has considered that certain forms of violence can
be construed as discrimination.'2 The Court concluded that States must
not only respect the right to life and personal integrity but must also
guarantee these rights through the adoption of prevention measures,
investigation and punishment, as well as guarantees of non-repetition,
especially with regard to communities that have experienced historically
discrimination.

12. According to this, the IACHR’s 2015 Report on Violence against
LGBTI Persons inaugurated the concept of violence based on
prejudice, aiming to examine violence committed against LGBTI
persons. In this Report the IACHR indicated that violence based on
prejudice “is a concept that signals an understanding of violence as

a social phenomenon, as opposed to violence being understood as
taking place in isolation.”4 Further the Commission found that violence

The America is one of the regions with the
highest levels of violence in general, and the
highest number of reported cases of violence

against LGBTI persons.




based on prejudice requires context and social complicity'sand has a
symbolic impact sending a message to the whole LGBT community.t6
As such, the IACHR concluded that violence against LGBT persons?'?
constitutes a contextualized social violence in which the perpetrators’
motivation needs to be understood as complex and multi-faceted, and
not only as an individual act."8 Similarly, the IACHR found that violence
against intersex persons constitutes violence based on prejudice
towards persons whose bodies differ from the standard for male and
female anatomies.®

13. For many years, the Commission has systematically analyzed
violence based on sexual orientation and gender identity in the

region. In this regard, the IACHR received information on this topic
during its 1992 onsite visit to Colombia, where it was presented with
reports of a practice known as “social cleansing”, consisting of the
selective killings of “prostitutes, street children, vagabonds, beggars
and homosexuals”.'20 Throughout the years the IACHR has continued
following-up on this issue. In its 2013 Report on the human rights
situation in Colombia, the Commission indicated that this practice

was being perpetrated by illegal armed groups, which use pamphlets
to threaten LGBT persons and LGBT human rights defenders by
declaring them military targets.'2* According to the IACHR, the situation
is aggravated by the levels of impunity and the lack of investigation by
authorities in cases of violence against LGBT persons in the context of
the internal armed conflict.122

14. Starting in 2008, the Commission, through the Unit on the Rights
of LGBTI Persons'23 - which later became the Rapporteurship on the
Rights of LGBTI Persons24 — has conducted a thorough monitoring of
the violence against LGBTI persons in the Americas through its press
releases and country reports. In December 2014, the Commission
published its Registry of Violence, a monitoring tool that reviewed the
media and reports from civil society organizations over the course of
15 months (from January 2013 to March 2014). During this period, the
IACHR received information of at least 594 LGBT persons who were
killed and 176 LGBT persons who were the victims of serious, non-
lethal attacks. The maijority of persons killed were gay men and trans
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women and, in many of the cases, the extreme cruelty of the acts was
an additional cause of concern. According to the data collected by

the IACHR, 80% of trans women killed were 35 years old or younger,
and the violence against them could be seen as exacerbated by

their exclusion, poverty, and social marginalization. Also, reportedly,
lesbian women are more vulnerable to certain types of violence linked
to misogyny, such as sexual and domestic violence, and attacks
coming from persons close to them or perpetrated by family members.
Concerning States’ obligations in this respect, the Commission
expressed serious concerns about the lack of official data produced
and collected by States.125

15. The IACHR has found general trends regarding violence based

on prejudice against LGBTI persons in the region, which led the
Commission to conclude that: 1. violence against LGBTI persons is
pervasive throughout the Americas; 2. that violence based on prejudice
towards non-normative sexual orientations and gender identities is
particularly cruel and generally depict high levels of brutality; 3. that
there is general underreporting of these acts of violence and the vast
majority of countries in the region do not collect data on violence
against LGBTI persons.'26 Also, the IACHR highlighted the invisibility of
the violence against certain groups within the LGBTI acronym, such as
violence against trans men, bisexual persons and intersex persons.'27

16. Moreover, the Commission has received information regarding
instances of so-called “corrective” rape, mostly targeting lesbian,
bisexual, and trans women, or those perceived as such, including
women who are perceived to be “masculine” or who defy traditional
gender norms.'28 Regarding this type of violence, the IACHR indicates
that it is used to punish nonconforming sexuality or gender targeting
persons who defy traditional gender norms because of their sexual
orientation, gender identity or expression.'2® The Commission has
also indicated the stigma faced by gay men who are victims of sexual
violence, 30 and reports of acts of sexual violence against intersex
persons committed with the intention to “cure intersex bodies”. 31
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C. Torture and other cruel, inhuman or degrading treatment:
violence by law enforcement officials and in prisons

17. The IACHR reports that in many countries in the region there have
been complaints of acts of torture, physical and verbal attacks, and
cruel, inhuman and degrading treatment towards LGBT people.132
Acts of violence and abuse committed by law enforcement agents are
rarely denounced which leads to high levels of impunity. The situation
of incarcerated LGBT persons has also been a subject followed by
the IACHR. The Commission has made statements about this issue
on various occasions, manifesting its concern about the conditions

of detention, particularly of trans persons.33 In many cases, these
conditions do not comply with the standards that guarantee their
fundamental rights and dignity due to overcrowding, ill-treatment,
discrimination, and barriers to access basic services.34

18. In its 2011 Report on the Human Rights of Persons Deprived

of Liberty in the Americas, 3% the IACHR called for the protection of
detained or incarcerated LGBTI persons because they, along with other
vulnerable groups, are at higher risk of suffering human rights violations
while in detention.36 Also, it recommended that States regulate intimate
visits “without distinctions based on considerations of gender or sexual
orientation”.137 In this trend, in 1999 the case of Martha Lucia Alvarez
Giraldo, 3¢ who claimed discrimination and violation of her human rights
by the State of Colombia for denying her intimate visits with her female
partner and for suffering sanctions and persecution when claiming this
right.

Acts of violence and abuse committed by law
enforcement agents are rarely denounced which
leads to high levels of impunity.
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19. The Commission has also noted the heightened vulnerability of
LGBT persons, particularly trans women, to be subjected to sexual
violence while in detention, either by other inmates or by custodial
staff.13¢ According to the IACHR, “trans women are at a heightened
risk of sexual violence because of their routine imprisonment in male
facilities, without regard to the specificities of the person or the case”.140
Also, the Commission has noted with concern that in some instances
LGBT persons are segregated in detention centers, and that while this
measure of segregation “arguably responds to a need to guarantee
their safety,” the IACHR has received information about “worse living
conditions in these cells or units, when compared to other units in the
facility,” as well as “the possible limitation of programs and benefits
afforded to the general population, which are key to rehabilitation

or participating in early release programs.”4! In its 2015 Report on
Violence against LGBTI Persons in the Americas, the Commission
examined the situation of LGBTI persons deprived of liberty and in
this regard indicated that “discrimination against persons deprived

of liberty on the grounds of their gender identity or sexual orientation
is not justified under any circumstance”.42 In this Report the IACHR
made a series of recommendations to OAS Member States regarding
LGBT persons deprived of liberty, including, but not limited to: (i)
ensuring that measures aimed at protecting LGBT persons who are
deprived of liberty do not place undue restrictions on them; (ii) restrict
the indiscriminate and prolonged use of solitary confinement in places
of detention; and (iii) adopt the necessary measures to ensure that the
decision on where to house trans persons in detention is conducted
on a case-by-case basis, with due respect to the person’s dignity, and
whenever possible with prior consultation of the person concerned.43

D. Laws that criminalize LGBT persons

20. In the Americas, eleven countries criminalize same-sex intimacy
between consenting adults in private: Antigua and Barbuda, Barbados,
Belize'44, Dominica, Grenada, Guyana, Jamaica, St. Kitts and Neuvis,
St. Vincent and the Grenadines, Saint Lucia, and Trinidad and Tobago.
The Commission has consistently called on these countries to repeal
laws that criminalize consensual sexual relations between persons
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of the same sex.45 The Commission considers that there is a strong
correlation between these norms and violence against LGBT persons,
or those perceived to be LGBT, as these laws send a social message
that discrimination and violence are condoned or tolerated.46 Also,
the IACHR received information on how the criminalization of same-
sex intimacy impacts the defense of human rights, restricting access
to justice and fueling intolerance, and that those who defend the
rights of LGBTI persons in these countries are viewed as ‘self-avowed
criminals’47, by hindering the work of human rights defenders. In
addition to the legislation that criminalizes same sex intimacy, the
Commission found that Guyana had legislation criminalizing cross-
dressing, or dressing with clothes socially attributed to another
gender. For the IACHR, this provision reinforced gender stereotypes
and constituted discrimination on the grounds of gender identity and
expression.148

21. The IACHR also made reference to the impact of laws against
vagrancy and loitering, legislation that seeks to protect “public

morals” or local misdemeanor codes. While these laws do not directly
criminalize same-sex activity or trans persons, they are often construed
and applied to criminalize LGBT persons.'® The vaguely defined

terms used in these legal provisions opens the door to arbitrary
enforcement with respect to persons who are perceived to defy socially
established and traditional gender norms, particularly trans persons.1%0
Specifically, that these laws “facilitate police abuse, extortion, and
arbitrary detention, particularly of trans sex workers, and often without
effective judicial oversight,” through highly subjective and prejudiced
interpretations of the vague concept of ‘public morals’.'s! Also, the
IACHR has expressed concern over the existence of laws that ban the
entry of gay persons in Belize and Trinidad and Tobago.152

22. Inits 2015 Report on Violence against LGBTI Persons in the
Americas, the IACHR urged OAS Member States which “have laws
criminalizing consensual sex and sexual intimacy between adults of
the same sex, serious and gross indecency laws —in as much as they
criminalize same-sex intimacy-, and legislation criminalizing cross-
dressing, to repeal those laws, and, in the interim, to impose an explicit
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and formal moratorium on enforcement of those laws. This would send
a clear message to society in general, and law enforcement agents in
particular, that such laws cannot be used to threaten or extort LGBT
persons or those perceived as such.”153 Additionally, the Commission
recommended Member States to “review legislative frameworks that
criminalize and stigmatize sex workers.”154

E. Freedom of association and human rights defenders

23. In its Second Report about the Situation of Human Rights
Defenders in the Americas, the Commission found that the main
obstacles throughout the region to protecting defenders are killings,
threats, criminalization of activities, high levels of impunity for acts that
violate the freedom of association, and discrediting and stigmatization
of them. 55 In particular, regarding the risks to life and personal integrity
of the defenders of the human rights of LGBTI persons, the IACHR
has adopted 11 precautionary measures to protect these persons

in Jamaica, Mexico, Honduras, Guatemala, Cuba and Belize.56
Additionally, the Commission has demanded that States create and
consolidate participation spaces for human rights defenders of LGBTI
persons, especially for the design and discussion of public policies.57

24. In its 2015 Report on Violence against LGBTI Persons in the
Americas, the IACHR made an in-depth analysis of the situation of
human rights defenders and issued a series of recommendations to
OAS Member States to protect these defenders from violence and
discrimination.158

F. Freedom of expression

25. The American Convention prohibits discourse that consists of
“advocacy of national, racial, or religious hatred that constitute[s]
incitements to lawless violence or to any other similar action against
any person or group of persons on any grounds including those of race,
color, religion, language, or national origin” (Article 13.5 of the American
Convention). Despite the absence of a mention of discrimination in

the definition of what constitutes incitement to lawless violence in the
American Convention, the IACHR has expressed its concern with
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negative statements by state authorities against LGBTI persons and
the defenders of their rights. Such discourses are reprehensible as
they have disastrous effects not only on the recognition of the rights
of the LGBTI population but also through the intimidation of the LGBTI
rights defenders, which serve to accentuate the vulnerability of these
groups.159

26. In its 2015 Report on Violence against LGBTI Persons, the
IACHR and its Special Rapporteur on Freedom of Expression held
that Article 13(5) of the American Convention applies to hate speech
that “incites lawless violence against a group on the grounds of
sexual orientation, gender identity, and/or bodily diversity.”160 In it,

the IACHR and its Special Rapporteur on Freedom of Expression
recommend that “States should establish appropriate sanctions for
hate speech that incites lawless violence by public officials,”1¢! and
that in response to hate speech, States must adopt a “comprehensive
approach that goes beyond legal measures and includes preventive
and educational measures”.62 As such, they have indicated that
“States should implement measures to strengthen the obligations of
public broadcasters to serve the informational and expressive needs
of the LGBTI community, as well as to promote awareness of issues
that concern LGBTI persons.”63 Furthermore, that States should
“create an enabling legal framework for community media, and provide
support, whether of a financial or regulatory nature, for media outlets
or media content that provide information to and voice needs of LGBTI
individuals and groups.”&4 And finally, the IACHR and its Special
Rapporteur recommended “that States encourage media to play a
positive role in countering discrimination, stereotypes, prejudices,

and biases, including by highlighting their dangers, by adhering to the
highest professional and ethical standards, and by addressing issues
of concern to groups that have historically suffered discrimination and
providing an opportunity to them to speak and to be heard.”165

G. Economic, social and cultural rights

27. Regarding the right to education, the Commission, along with the
UN Committee on the Rights of the Child and UN human rights experts,
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has denounced discrimination and violence against children and young
LGBTI persons. In particular, it has rejected discrimination in education
(manifested as bullying and possible desertion as a result), restrictions
to access, and expulsion from schools. This can generate self-esteem
problems and suicide, as well as social exclusion and poverty.6 To
the IACHR, education is a fundamental tool to prevent and eliminate
prejudice and stereotypes related to diverse sexual orientation and
gender identity expressions. The Commission also considered it
troubling that the gender perspective is referred to pejoratively as

a “gender ideology” in several countries in the region. The gender
perspective is a critical instrument for combatting discrimination and
violence against women and against people with different sexual
orientations and gender identities; it is a concept that seeks to raise
awareness of the position of structural inequality and subordination of
women in relation to men because of gender.167

28. Regarding the right to health, the IACHR has recognized that the
stigmatization and discrimination of persons living with HIV in the
Americas is endemic and mainly affects populations that are most

at risk of HIV infection, such as men who have sex with other men

and trans women who engage in sex work. This has an impact on

the quality of life and the health of persons that live with HIV. For

this reason, the IACHR has recognized that education is central to
preventing discrimination and has recommended that the States
establish positive measures to guarantee the rights of these persons.16g

29. The Commission has expressed concern over the existence of
centers which pretend to “cure homosexuality” in Ecuadorte® and
other countries in the Americas, 70 where particularly young lesbian
women and gay men are subject to all forms of violence, including
rape. The Commission also found that even though “gender identity
is not determined by body transformations, surgical interventions or
medical treatment”, these “could be necessary for the construction of
the gender identity of some trans persons.””! In this regard, in its 2015
Violence Report, the IACHR affirmed that “the socioeconomic status
of trans persons determines the quality of medical services that they
receive, including gender affirmation surgeries and other related body
modifications. The prevalence in Latin America of informal and risky
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gender affirmation procedures causes a high number of (preventable)
deaths of trans women.”172 The Commission stated in its 2017 “Report
on Poverty and Human Rights” that trans people are immersed in a
cycle of exclusion and poverty that makes them more vulnerable to
violence; as well as that trans people face high rates of exclusion of
income generation opportunities and programs of social welfare what
often relegates them to unemployment and making them resort to

sex work. The IACHR stated that trans people face “a chronic lack of
access to educational and health services, employment opportunities
and housing adequate”, so they suffer from severe impoverishment the
most of their lives.173

30. Regarding the rights of intersex persons, 74 the Commission

has expressed concern about the information it received regarding
systematic and generalized human rights violations that they are
subjected to, because their bodies differ from the standard female

and male bodies. As such, the IACHR has been informed that intersex
babies and children are subjected to medical interventions, without
their informed consent or that of their parents. Most of the time, these
interventions are irreversible in nature and aimed at “normalizing” their
genitals, in the attempt to make them look “normal”. The IACHR has
stated that these interventions, are rarely medically necessary and
cause intersex children and adults great harm, including, but not limited
to, chronic pain and life-long trauma, genital insensitivity, sterilization,
and mental suffering. Therefore, the Commission indicated that States
must review these medical procedures on persons under the age of 18
in order to guarantee the dignity and rights of boys and girls.75

Trans people are immersed in a cycle of
exclusion and poverty that makes them more

vulnerable to violence.




31. Regarding the right to work, the IACHR has examined
discrimination at the workplace.'76 With regards to employment
discrimination, the IACtHR reviewed the case of Homero Flor Freire
v. Ecuador.77 This case is about the international responsibility of
Ecuador in the dismissal of Homero Flor Freire, an active member of
the Ecuadorian army in accordance with the Rules of Military Discipline,
because of alleged acts of same-sex intimacy. The Inter-American
Court recommended that the State of Ecuador make full reparation
to the victim and to publicly recognize that Homero Flor Freire was
discharged from the Ecuadorian Army in a discriminatory manner.
Further, the Court recommended adoption of measures by the State
to ensure that people who work in the Ecuadorian Army or in any of
its offices or sections are not subject to discrimination based on their
actual or perceived sexual orientation, among other measures.

32. More in the right to work, the Commission has congratulated “the
State of Argentina for establishing a minimum quota of at least one
percent of trans persons for jobs in the public sector in the Province of
Buenos Aires.”'78 The IACHR found a link between policies that uphold
the economic and social rights of trans persons and violence, indicating
that such policies are “a means to prevent poverty, violence and
discrimination faced by trans persons in the region.”7

33. Specifically, with respect to trans persons, the IACHR has received
information about the lack of recognition of trans persons’ gender
identity, the violence they suffer, and the violation of their economic,
social, and cultural rights.18 In this regard, the IACHR has taken note
“of the vicious cycle of violence, discrimination, and exercise of rights.
As the petitioners indicated, trans women’s lack of access to formal
employment is due in large part to exclusion and discrimination in
family, educational, and social arenas.”'8' As a result, trans women
“have to resort to occupations that place them at greater risk of
suffering violence and becoming criminalized, which in turn means that
they have even fewer possibilities for working in the formal sector.”82 In
this trend, the IACHR has affirmed “trans persons face poverty, social
exclusion and high rates of lack of access to housing, pressing them
to work in highly criminalized informal economies, such as sex work
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or survival sex. As a result, trans women are profiled as dangerous,
making them vulnerable to police abuse, criminalization and to be
imprisoned.”8 The IACHR has also called on OAS Member States to
adopt gender identity laws and undertake specific measures to ensure
that trans persons have access, without discrimination, to employment,
social security, housing, education and health care.’® The Commission
has also noted the “close link between exclusion, discrimination and the
short life expectancy of trans persons”.18

H. Legal protection and recognition of gender identity

34. With regard to gender identity, in 2017 the IACtHR has published
its Advisory Opinion 24/17 in which it concluded that State recognition
of one’s gender identity is a vital component of guaranteeing trans
individuals access to the full enjoyment of their human rights. The
Court also ruled that there is a right to identity, which itself comprises
several rights and includes an individual’s gender identity. The Inter-
American Court found that providing procedures to change one’s
name, identifying photograph, and gender on official State registration
documents is an extension of the right to non-discrimination based on
gender identity, a violation of which could lead to the infringement of
other rights.

I. Protection of the family and definition of the family

35. The IACtHR established in the Atala case that families made up of

LGBT persons are protected by the Convention because “the American
Convention does not define a limited concept of family, nor does it only
protect a ‘traditional’ model of the family”.186

36. In the case Angel Alberto Duque v. Colombia®#7, the IACtHR
decided on patrimonial rights derived from relationships between
persons of the same sex under the American Convention. Mr. Duque
lived with his same-sex partner until the partner’s death. Considering
their relationship and shared livelihood, Mr. Duque petitioned
Colombian authorities to obtain a survivor’s pension. However, his
claim was consistently denied through the administrative and judicial
process. According to the petition, such exclusion from the possibility of
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obtaining a survivor’s pension was based on the fact that it was a claim
from a same-sex partner. The Colombian State based its denial on the
protection of the family and the financial sustainability of the general
pension system. For the Inter-American Court decided that there was a
discrimination against Mr. Duque for the fact that he was a in a same-
sex relationship.

37. In its Advisory Opinion 24/17, the IACtHR made a statement on
both patrimonial rights derived from relationships between persons of
the same sex and the right to equal marriage within the region. The
Court stated that the American Convention’s protection of family life

is not limited to a particular family model. The Court highlighted the
following marital rights and responsibilities that must be afforded to
same-sex couples in equal respect to heterosexual couples: taxes,
inheritance and property rights, rules of succession, authority to make
medical decisions, the rights and benefits of survivors, birth and
death certificates, professional ethics standards, financial restrictions
on election contributions, workers’ compensation benefits, health
insurance, and custody of the children. The Court held that it was not
sufficient for States to merely create an alternative legal institution,
such as a civil union distinct from marriage, for same-sex couples, that
equal marriage should be guaranteed.

J. Access to justice

38. The IACHR has examined the State’s obligations to prevent,
investigate, punish, and provide reparations for violence motivated by
the sexual orientation, gender identity, or bodily diversity of the victim.188
The Commission has stated that impunity for violence is a serious
problem in the region and “lack of judicial statistics further complicates
the analysis of situations of impunity in cases of violence against

The Court highlighted the following marital rights and
responsibilities that must be afforded to same-sex
couples in equal respect to heterosexual couples.
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LGBTI persons.”® |n addition, the IACHR has identified deficiencies

in the investigation and prosecution, such as prejudice in the conduct
of investigations, and lack of a differentiated approach that often leads
to violence against LGBTI persons not being “categorized as often as
they should be as hate crimes or crimes motivated by prejudice”1%; and
the “acquittal or mitigated sentencing” of perpetrators due to the sexual
orientation or gender identity of the victim.19

Il. INSTITUTIONAL CHANGES IN THE INTER-AMERICAN
SYSTEM OF HUMAN RIGHTS TO GUARANTEE THE
RIGHTS OF LGBTI PERSONS

39. As examined above, the IACHR has been fundamental in the
process of recognition and protection of the rights of LGBTI persons

in the Americas. On the part of the IACHR, it has engaged in actions
such as the issuing of statements about the human rights situation

of LGBTI persons, denouncing human rights violations, condemning
acts of violence against this population, reprimanding States about

it, granting precautionary measures in favor of persons in grave risk,
creating a new institution dedicated to the rights of LGBTI persons,
and bringing cases before the IACtHR where violations of LGBTI
rights occur. Specifically, as of February 2018 the Commission has
issued nine reports on admissibility,'92 three decisions on merits,193
three inadmissibility reports, 94 one friendly settlement?9s and sent three
cases to the Court.'% The Commission has also included analysis on
issues regarding sexual orientation and gender identity in its annual,¢7
thematic reports in other areas,'? and country reports.199

40. In November 2011, the Commission took a fundamental step in
strengthening the protection of the LGBTI people by announcing the
creation of the Unit for the rights of lesbian, gay, bisexual, trans, and
intersex persons.200 The Unit was crucial in establishing the foundation
of the work in the protection and promotion of human rights of LGBTI
persons in the Americas; as it has denounced violations through press
releases, conducted promotional activities, and held expert meetings,
among other activities.
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41. On November 8, 2013, the Inter-American Commission created
the Rapporteurship on the Rights of LGBTI Persons with the purpose
of giving specialized attention and continuing the work carried out

by the former LGBTI Unit in the advancement and protection of

LGBTI rights.201 As of February 2018, the Commission, through the
Rapporteurship, had received more than 120 petitions against Member
States; granted 11 precautionary measures for the protection of rights;
held 6 regional expert meetings;202 prepared two sections on the rights
of LGBTI persons for country and thematic reports; issued more than
30 press releases condemning violence against the LGBTI population
and has denounced the lack of action on the part of the States; held
more than 50 public hearings, with the participation of 22 countries
and more than 70 NGOs; and monitored more than 1500 news reports
about violence against LGBTI persons.203 In November 2015 the IACHR
approved the first thematic report focusing exclusively on the human
rights of LGBTI persons in the Americas, which focused on violence.
This report consists of a regional analysis of killings, acts of torture
and other forms of violence against LGBTI persons, including at the
intersection with race, ethnicity, sex, migration situation, deprivation of
liberty, and poverty, and includes a series of recommendations to OAS
Member States in order to prevent, protect and provide reparations and
redress concerning acts of violence against LGBTI persons.

lll. THE ROLE OF THE OAS GENERAL ASSEMBLY IN
PROMOTING THE RIGHTS OF LGBTI PERSONS

42. The OAS General Assembly has been an institution of fundamental
importance to the promotion of the rights of LGBTI persons in the
Americas through nine resolutions about “Human Rights, Sexual
Orientation, and Gender Identity.” The first resolution was approved in
2008 and expresses “concern about acts of violence and related human
rights violations committed against individuals because of their sexual
orientation and gender identity.”204¢ Over the following years, the terms
of the resolution were broadened and have been made more complete
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on each subsequent occasion. For example, in 2009, the Assembly
broadened the resolution to include the following issues: condemnation
of violence and human rights violations against persons because of
their sexual orientation and gender identity; State investigations of
violent acts; protecting defenders of human rights of LGBTI persons;
and the role of organs of the Inter-American system, in particular the
IACHR, in continuing to work on these issues.205

43. The 2010 resolution maintained the earlier issues and expanded
the statement to include “ways to combat discrimination of

persons because of their sexual orientation and gender identity.”

The 2011 resolution asked the IACHR and the Inter-American

Judiciary Committee for a judicial and conceptual study on the

matter. Afterwards, in the 2012 resolution, the IACHR was asked to
conduct a study on the laws that limit the human rights of persons as a
consequence of their sexual orientation or gender identity and to create
a guide to stimulate the decriminalization of homosexuality.

44. The resolutions of 2013 and 2014 maintained a similar structure,
expanding to other areas of rights, but several States began to include
footnotes (seven in 2013 and thirteen in 2014) to avoid considering the
decriminalization of homosexuality and to avoid making changes that
allow the recognition of the families of LGBTI persons.

45. In addition, the OAS General Assembly approved two human rights
treaties, which for the first time in the Inter-American system explicitly
include sexual orientation and gender identity as protected categories
and require measures against discrimination on these grounds. These
treaties are: the Inter-American Convention against All Forms of
Discrimination and Intolerance;206 and the Inter-American Convention
on Protecting of the Human Rights of Older Persons.207

46. In 2016, in the framework of the 46th OAS General Assembly,

eight OAS State members adopted on committed, among other

things, to support the implementation of mandates contained in OAS
resolutions on human rights, sexual orientation, and gender identity and
expression. The Core Group also commits to support regional and OAS
efforts aimed at ensuring that all people can exercise their right to live
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free from violence and discrimination, recognizing the need to address
the multiple forms of discrimination they face due to different factors.
The OAS LGBTI Core Group is formed by Argentina, Brazil, Canada,
Chile, Colombia, EI Salvador, Mexico, United States and Uruguay has
been serving as a great ally in the maintenance and the advance of the
rights of the LGBTI persons in the General Assembly. The Core Group
has also been supportive for the role of the IACHR and the IACtHR in
regard of the decisions based on SOGIESC rights.
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Sexual orientation, gender
identity and sex characteristics
in the United Nations human
rights system
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Introduction

1. The Universal Declaration of Human Rights
(Universal Declaration) provides a foundation for
subsequent human rights treaties, and has served
as a critical tool for the protection of the human
rights of lesbian, gay, bisexual and transgender
(LGBT) as well as intersex persons. Equality and
non-discrimination are fundamental human rights
principles embodied in the Universal Declaration,
the Charter of the United Nations and the core
international human rights treaties.



ANNEX 6:

Sexual orientation, gender identity and
sex characteristics in the United Nations
human rights system

2. The human rights mechanisms of the United Nations (UN) have
increasingly brought attention to human rights violations based on sexual
orientation, gender identity and sex characteristics/intersex status,
including killings, sexual violence, torture and ill treatment in detention
and medical settings, attacks on human rights defenders, denial of

free expression and assembly, arbitrary detention, criminalization and
discriminatory laws, lack of access to remedies, lack of recognition

of gender identity, pathologisation, and discrimination in access to
education, health care, housing, and employment.

3. Arange of tools have been used by the UN human rights mechanisms
and entities to address these issues, including:

State reviews, recommendations, concluding observations

General comments, discussion papers, issue papers, guidelines

Decisions on individual cases

Letters of allegation, urgent appeals, other letters

Joint statements/declarations

» Consultations, expert meetings

» Booklets, fact sheets, handbooks, infographics

» Case studies, reports, research

* Policy briefs, position statements

* Articles, op-eds, opinion pieces, letters to the editor, press releases
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I. UN STANDARDS ON VIOLENCE AND
DISCRIMINATION BASED ON SEXUAL ORIENTATION,
GENDER IDENTITY, SEX CHARACTERISTICS

A. Rape, torture, killings and other forms of discriminatory violence

4. The rights to life, liberty, security of person, privacy and freedom

from torture, cruel, inhuman or degrading treatment are enshrined in
the International Covenant on Civil and Political Rights (ICCPR) and

the Convention against Torture (CAT).208 UN human rights mechanisms
have affirmed that these rights apply to all persons, regardless of sexual
orientation, gender identity or sex characteristics/intersex status.

Death penalty

5. UN treaty bodies and special procedures have repeatedly raised
concern about penal code provisions and/or the application of the death
penalty as punishment for consensual same-sex relations between
adults.20® As confirmed by the Commission on Human Rights (the
predecessor of the UN Human Rights Council) and the Human Rights
Committee, the use of the death penalty in these circumstances is a
violation of article 6 of the ICCPR, which provides that, in countries

that have not abolished the death penalty, a “sentence of death may be
imposed only for the most serious crimes.”210

Killings

6. UN human rights mechanisms have drawn attention to extrajudicial
killings committed by both State and non-State actors based on actual
or perceived sexual orientation or gender identity. Examples include
killings for purpose of so-called “social cleansing,”2"" LGBT persons killed
by police,2'2 floggings, stonings and killings of women by communities
aiming to restrict and regulate female sexuality,2'3 brutal murders of

gay men,2'4 lesbians,2'5 transgender persons2'¢ and LGBT human

rights defenders.2'7 Sexual orientation and gender identity have been
recognised as grounds for protection from extrajudicial, summary and
arbitrary executions by the UN General Assembly.218 States are required
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to exercise due diligence in preventing, investigating, punishing and
redressing extrajudicial killings, including in instances where the victim
has been targeted on grounds of sexual orientation, gender identity or
intersex status.2® UN human rights mechanisms have received reports of
infanticides of intersex children on the basis of their sex characteristics.220

Torture and other cruel, inhuman or degrading treatment

7. States are obliged under international law to prohibit, investigate,
punish and provide redress for torture and other cruel, inhuman or
degrading treatment.22t The Committee against Torture has highlighted
that the protection of certain minority or marginalised individuals or
populations especially at risk of torture is a part of the State obligation

to prevent torture or ill treatment, affirming that “States parties must
ensure that, insofar as the obligations arising under the Convention are
concerned, their laws are in practice applied to all persons, regardless of
sexual orientation or transgender identity”.222

8. Certain forms of abuses against LGBT and intersex persons may
cross a threshold of mistreatment that is tantamount to torture or cruel,
inhuman or degrading treatment or punishment. Examples include
denial of medical treatment, verbal abuse and public humiliation, a
variety of forced or coercive procedures such as sterilisation, forcible
anal examinations of persons suspected of engaging in consensual
same-sex relations, invasive virginity examinations conducted by health-
care providers, forced hormone therapy, genital-normalising surgeries
or treatments on intersex children and unethical and harmful so-called
“therapies” to change sexual orientation or gender identity.223

9. The Committee on the Rights of the Child has noted that children
who are lesbian, gay or transgender, or gender non-conforming, are
particularly vulnerable to violence.224 Lesbians and transgender women
are also at particular risk because of gender inequality and power
relations within families and wider society.225
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Arbitrary detention

10. States have an obligation to protect the right not to be subjected

to arbitrary arrest and detention.226 Arrest or detention on the basis of
sexual orientation, gender identity or intersex status, whether pursuant
to a court order or otherwise, is arbitrary and is a breach of international
law.227 States are obliged to refrain from arresting or detaining persons
on discriminatory grounds, including sexual orientation and gender
identity.228

11. UN mechanisms have called upon States to fulfil these obligations
by repealing laws used to arrest or punish individuals based on their
sexual orientation and gender identity, including laws criminalising
homosexuality, consensual same-sex relations and cross-dressing, and
have rejected attempts to justify such laws on grounds of the protection
of public health or morals.22¢ Furthermore, all persons under arrest,
regardless of their sexual orientation, gender identity or intersex status,
are entitled to be informed of the reasons for arrest and the nature of any
charges against them, to be brought promptly before a judicial officer
and to bring court proceedings to determine the lawfulness of detention,
whether or not charged with any offence.23 In a number of States, laws
criminalising sex workers are used to arrest and harass people based
on their sexual orientation or gender identity and UN human rights
mechanisms and entities have also called upon States to repeal laws
criminalising adult consensual sex work.231

States are obliged to refrain from arresting or
detaining persons on discriminatory grounds,
including sexual orientation and gender

identity.>*




Right to privacy

12. Everyone, regardless of sexual orientation or gender identity,

is entitled to the enjoyment of privacy without arbitrary or unlawful
interference, including with regard to their family, home or
correspondence as well as to protection from unlawful attacks on their
honour and reputation. As confirmed by UN human rights mechanisms,
the criminalization of consensual same-sex relations violates the

rights to privacy and to non-discrimination and constitutes a breach of
international human rights law.232 |n addition, human rights mechanisms
have stressed the importance of encryption and anonymity on the
internet in protecting the privacy of persons persecuted on basis of
sexual orientation and gender identity.233

Incitement to hatred and violence

13. Under international law, everyone has the right to freedom of
expression. However, the exercise of the right to freedom of expression
should not violate the rights and freedoms of others, including the right to
equality and non-discrimination. The human rights of LGBT and intersex
persons are undermined when deep-rooted hatred and incitement to
violence based on sexual orientation, gender identity or intersex status

is manifested and expressed. Various forms of incitement to hatred and
violence against LGBT persons, including by politicians, the media,
religious leaders and others, have been addressed by UN human rights
mechanisms over the years.234 International human rights law recognises
that in certain limited circumstances, and with due regard to appropriate
safeguards, the right to freedom of expression can be restricted where

it presents a serious danger for others and for their enjoyment of human
rights, and that States have a responsibility to combat hate speech
through appropriate measures, in line with international human rights
norms and standards.235

Asylum and refuge

14. Everyone has the right to seek and enjoy in other countries asylum
from persecution, including persecution related to sexual orientation,
gender identity or sex characteristics.236 A State may not remove, expel
or extradite a person to any State where that person would face a
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threat to their life or freedom, including violence, arrest, discrimination,
persecution, torture, or any other form of cruel, inhuman or degrading
treatment or punishment, on the basis of sexual orientation, gender
identity or intersex status.237

B. Freedom of expression, association and assembly

15. The rights to freedom of expression, association and assembly for
all persons without discrimination based on any grounds are protected
under the Universal Declaration and the ICCPR.

16. United Nations treaty bodies and special procedures have
systematically rejected restrictions that seek to prohibit or restrict public
discussion of sexual orientation and gender identity, the work of human
rights defenders and civil society organizations working on the human
rights of LGBT people and events related to these issues, finding that
such restrictions were, inter alia, not based on any credible evidence,
were not necessary, were not proportionate, were discriminatory, and
amounted to violations of rights enshrined in international law.238

Freedom of expression

17. Everyone has the right to freedom of opinion and expression,23°
regardless of sexual orientation, gender identity or intersex status.240
This includes the expression of identity or personhood through speech,
deportment, dress, bodily characteristics, choice of name, or any other
means, as well as the freedom to seek, receive and impart information
and ideas of all kinds, including with regard to human rights, sexual
orientation, gender identity or intersex status, through any medium and
regardless of frontiers.

18. The Human Rights Committee considered that the Russian
Federation had violated the right to freedom of expression under article
19, paragraph 2 (read in conjunction with article 26 on the right to non-
discrimination) of the ICCPR in Fedotova v Russian Federation (2012)
by establishing an administrative sanction and a fine on an individual

for having publically expressed positive messages about her sexual
orientation near a secondary school.2#' The Committee on the Rights of
the Child has highlighted how, far from protecting minors, such legislation
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in fact “encourages stigmatization of and discrimination against LGBTI
persons, including children, and children of LGBTI families” and “leads to
the targeting and ongoing persecution of the country’s LGBTI community,
including abuse and violence, in particular against underage LGBTI
rights activists”.242

Freedom association and assembly

19. Everyone has the right to freedom of peaceful assembly and
association, including for the purposes of peaceful demonstrations,243
regardless of sexual orientation or gender identity.244 In Alekseev v
Russian Federation (2009) the Human Rights Committee considered
that by banning the Moscow Gay Pride March the Russian Federation
had violated the right to peaceful assembly under article 21 of the
ICCPR.245 Anyone may form and have recognised, without discrimination,
associations related to sexual orientation, gender identity and intersex
status, as well as associations that distribute information to or about,
facilitate communication among, or advocate for the rights of LGBT and
intersex persons. UN human rights mechanisms have drawn attention to
the arbitrary denial to register human rights associations working to protect
the human rights of LGBT persons, underscoring State party obligations
under article 22 of the ICCPR.246

C. Discrimination

20. Everyone is entitled to enjoy all human rights without
discrimination,247 including discrimination on the basis of sexual
orientation, gender identity or intersex status.248 Everyone is entitled

to equality before the law and the equal protection of the law without

any such discrimination whether or not the enjoyment of another

human right is also affected.24 Discrimination includes any distinction,
exclusion, restriction or preference based on sexual orientation, gender
identity or intersex status which has the purpose or effect of nullifying or
impairing equality before the law or the equal protection of the law, or the
recognition, enjoyment or exercise, on an equal basis, of all human rights
and fundamental freedoms. Discrimination based on sexual orientation,
gender identity or intersex status may be, and commonly is, compounded
by discrimination on other grounds including gender, race, age, religion,
disability, health and economic status.2%
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21. The section below examines some of the areas where individuals are
particularly susceptible to discriminatory treatment, marginalisation and
restrictions on enjoyment of rights because of their sexual orientation,
gender identity or intersex status. Additional areas of concern not
addressed here include discrimination in employment, housing and social
benefits.

Health

22. Everyone has the right to the highest attainable standard of physical
and mental health, without discrimination on the basis of sexual
orientation, gender identity or intersex status.2s' Criminal laws and
homophobic, sexist, transphobic and other discriminatory practices

and attitudes on the part of health-care institutions and personnel

may deter LGBT persons from seeking health services, which in turn
has a negative impact on efforts to tackle HIV/AIDS and other health
concerns.252 Concerns include breaches of confidentiality, stigma and
violence.253 The Committee on the Elimination of Discrimination against
Women has expressed concern about lesbian, bisexual, transgender and
intersex women as victims of abuses and mistreatment by health service
providers,2s¢ and has recommended the abolishment of requirements

for psychiatric assessment, sterilisation and surgery for transgender
women who wish to obtain legal recognition of their gender identity.255
Intersex children, who are born with atypical sex characteristics, are
often subjected to discrimination and medically unnecessary surgery,
performed without their informed consent.

23. Such instances should be investigated and legal provisions be
adopted in order to provide redress to the victims of such treatment,
including adequate compensation. States should educate and train
medical and psychological professionals on the range of sexual, and
related biological and physical, diversity.256

Everyone has the right to the highest attainable
standard of physical and mental health.




24. United Nations human rights mechanisms have also noted that
medical classifications that pathologize LGBT and intersex people —i.e.:
label them as ill, disordered, malformed or abnormal on the basis of their
sexual orientation, gender identity/expression, or sex characteristics —
are one of the root causes of the violence, discrimination and stigma that
they face.25” Such classifications are particularly widespread in relation
to transgender and intersex people, but also exist in some places with
regards lesbian, gay and bisexual people. These classifications can

also create significant barriers for LGBT and intersex people to access
services that address their actual health needs, and in some countries
pose a grave obstacle to legal recognition of gender identity.258 United
Nations human rights bodies have called for the reform of these outdated
medical classifications and for States to ensure that LGBT and intersex
people can access health services, including gender affirming healthcare
for trans people, based on informed consent and free from stigma,
pathologization and discrimination.259

Education

25. Everyone has the right to education, without discrimination on the
basis of their sexual orientation, gender identity or intersex status.260
Some education authorities and schools discriminate against young
people because of their sexual orientation or gender expression,
sometimes leading to them being refused admission or being
expelled.26' LGBT and intersex youth frequently experience violence
and harassment, including bullying, from classmates and teachers

in school.262 States should adopt specific legislation prohibiting
discrimination in education against persons based on sexual orientation,
gender identity or intersex status and take measures, in particular
awareness-raising, to ensure that LGBT and intersex persons are not
discriminated against in their access to education.263

Right to recognition before the law

26. Everyone has the right to recognition everywhere as a person before
the law.264 Transgender persons, like everyone else, are entitled to legal
recognition of their preferred gender identity, including in their official
documents. Each person’s self-defined gender identity is integral to their
personality and is one of the most basic aspects of self-determination,
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dignity and freedom. No one should be forced to undergo medical
procedures, including sex reassignment surgery, sterilisation or hormonal
therapy, as a requirement for legal recognition of their gender identity.

No status, such as marriage or parenthood, may be invoked as such to
prevent the legal recognition of a person’s gender identity. States should
provide for a simple administrative process, allow for recognition of non-
binary identities, and give minors access to recognition of their gender
identity.265

Access to justice

27. United Nations human rights mechanisms have condemned the
persistence of impunity for human rights violations based on sexual
orientation, gender identity and intersex status and repeatedly called for
investigation, prosecution and punishment, and reparations for victims.
Reported concerns raised by UN mechanisms include ineffective

police action, failure to register cases, loss of documents, inappropriate
classification of acts, including physical assault as a minor offence, and
investigations guided by stereotypes and prejudices.266

Political participation and consultation

28. United Nations human rights mechanisms and entities have
emphasized the importance of States upholding the right to participate on
the basis of equality in public and political life, without discrimination, and
have expressed concern about discrimination, and severe limitations,
obstacles and barriers to this right targeting people on the basis of their
sexual orientation and gender identity.267
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Il. ADDRESSING HUMAN RIGHTS VIOLATIONS BASED
ON SEXUAL ORIENTATION, GENDER IDENTITY, SEX
CHARACTERISTICS

A. UN Special Procedures

29. The UN Special Procedures are independent human rights experts
with mandates to report and advise on human rights from a thematic or
country-specific perspective. The Special Procedures have increasingly
drawn attention to a broad range of violations of the human rights of
LGBT and intersex people in both thematic and country-specific contexts.
Mandate holders present reports to the Human Rights Council annually,
engaging member States and accredited NGOs in interactive dialogue
on the content of their reports.268 In 2016, the Human Rights Council
created a new special procedures mandate of the Independent Expert
on protection against violence and discrimination based on sexual
orientation and gender identity.26° The Special Procedures have a
number of tools at their disposal for addressing violations of the rights of
LGBT and intersex persons.

30. Mandate holders have consistently raised these issues as part of
their country visits.270 For example, in 2015 the Special Rapporteur on
extrajudicial, summary and arbitrary executions drew attention to the
persecution of LGBT persons in a country report on the Gambia,27! and
the Special Rapporteur on the right to health expressed concern about
discrimination against transgender women in Malaysia.272

31. They have also included sexual orientation, gender identity and
intersex issues in their thematic reports. A 2014 report of the Special
Rapporteur on human rights defenders for example noted that defenders
of the rights of LGBT and intersex persons are among those most at
risk.273

32. To better inform their work, mandate holders sometimes hold
consultations or attend conferences or meetings that include addressing
the rights of LGBT and intersex persons. For example, in preparation for
a report on gender-related killings, the Special Rapporteur on violence
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against women invited defenders of the rights of LGBT and intersex
persons to an expert consultation on the theme of her report.274 Similarly,
the Special Rapporteur on the freedom of association and assembly
included defenders of the rights of LGBT and intersex persons in an
expert consultation to inform a report on challenges faced by groups
most at risk when exercising or seeking to exercise the rights to freedom
of peaceful assembly and association.275

33. Special Procedures can act on individual cases by sending letters of
allegation and urgent appeals to governments. Often these are sent jointly
between mandate holders. In 2006, Special Rapporteurs on violence
against women and human rights defenders sent a joint letter of allegation
regarding the arbitrary denial of registration of an organization working

on the rights of transgender people.276 In 2013, mandates on freedom of
expression, freedom of association and assembly, human rights defenders
and extrajudicial executions sent a joint urgent appeal regarding the
murder of a defender of the rights of LGBT persons and acts of intimidation
against other human rights defenders.277

34. Special Procedures have been involved in the development of new
human rights guidance documents and principles. For example, along
with judges, academics, a former UN High Commissioner for Human
Rights, members of treaty bodies, NGOs and other experts, UN Special
Procedures were part of the group that developed and adopted the
Yogyakarta Principles on the Application of International Human Rights
Law Relating to Sexual Orientation and Gender Identity as well as the
2017 update and extension of these principles.278

35. Mandate holders are required to present their reports to the Human
Rights Council on an annual basis and to engage in an interactive
dialogue with UN Member States. They have regularly included issues
pertaining to the human rights of LGBT and intersex persons in their
statements to the Council and have responded to State criticisms of their
attention to these issues. For example, during the 26th session of the
Human Rights Council the Special Rapporteur on the rights to freedom
of peaceful assembly and association highlighted LGBT and intersex
persons as being among those most at risk of violations of these rights.

99/132



At the end of the interactive dialogue, the Special Rapporteur addressed
in great detail the claims of some States regarding the cultural relativity
of LGBT and intersex issues. In his response he cited excerpts of the
Human Rights Council and African Commission for Human and Peoples’
Rights resolutions on sexual orientation and gender identity.27

36. Mandate holders have also issued joint statements, letters and press
releases. For example, in 2010, the Special Rapporteurs on the situation
of human rights defenders and on the right to freedom of expression
issued a joint statement on the proposed anti-homosexuality bill in
Uganda.2& The Special Rapporteur on the right to freedom of expression
has also published a cross-regional joint declaration recognising that
LGBT and intersex persons struggle in equal enjoyment of the right:
“Ten key challenges to freedom of expression in the next decade” with
the Representative on Freedom of the Media of the Organization for
Security and Cooperation in Europe; the Special Rapporteur on Freedom
of Expression of the Organization of American States; and the African
Commission on Human and Peoples’ Rights Special Rapporteur on
Freedom of Expression and Access to Information.2s1

37. The mandate of the Independent Expert on protection against
violence and discrimination based on sexual orientation and gender
identity has a broad mandate to address these issues, including

through assessing implementation of existing international human rights
instruments with regard to ways to overcome violence and discrimination
against persons on the basis of their sexual orientation or gender

identity, while identifying both best practices and gaps; raising awareness

Agencies and entities in the UN system have
increasingly addressed human rights issues
relating to sexual orientation, gender identity and

intersex status in recent years.
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of violence and discrimination against persons on the basis of their
sexual orientation or gender identity, identifying and addressing the root
causes of this violence and discrimination; engaging in dialogue with
States, United Nations agencies, regional human rights mechanisms,
national human rights institutions, civil society organizations, academic
institutions and other stakeholders; working in cooperation with States

in order to foster the implementation of measures that contribute to

the protection of all persons against violence and discrimination based
on sexual orientation and gender identity; addressing the multiple,
intersecting and aggravated forms of violence and discrimination faced
by persons on the basis of their sexual orientation and gender identity;
conducting, facilitating and supporting the provision of advisory services,
technical assistance, capacity-building and international cooperation in
support of national efforts to combat violence and discrimination against
persons on the basis of their sexual orientation or gender identity.2¢2 The
Independent Expert has to date held a consultation with stakeholders,
submitted two reports to the Human Rights Council, carried out a country
visit to Argentina, and has sent a number of communications and issued
statements with regards to situations of concern.28

B. Treaty monitoring bodies

38. The human rights treaty bodies are committees of independent
experts that monitor implementation of the core international human
rights treaties. Each State party to a treaty has an obligation to take
steps to ensure that everyone in the State can enjoy the rights set out in
the treaty. The principles of equality and non-discrimination are present
in all of the major human rights treaties and provide the central theme of
some of international human rights conventions such as the International
Convention on the Elimination of All Forms of Racial Discrimination and
the Convention on the Elimination of All Forms of Discrimination against
Women.284 The treaty bodies have increasingly addressed human rights
issues relating to sexual orientation, gender identity and intersex status.
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39. Treaty bodies have raised the rights of LGBT and intersex persons
in their “lists of issues” prior to reporting. For example, in its list of issues
and questions in relation to the eighth periodic report of the Russian
Federation, the Committee on the Elimination of Discrimination against
Women requested information from the State party on violence and
discrimination against lesbian, bisexual, transgender and intersex
women.285

40. Committee experts can also participate in thematic briefings during
sessions to develop their understanding of a particular issue or in order
to get up-to-date information from relevant stakeholders. For example,
members of the Committee on the Rights of Persons with Disabilities
engaged in a briefing with civil society experts on the human rights of
intersex persons during its review of Germany in March 2015.2¢6

41. During the review of a State party’s implementation of the treaty,
committee members have the opportunity to engage in dialogue with the
State delegation, as well as with civil society and other stakeholders. For
example, in response to a question by the chairperson of the Committee
against Torture about the situation of LGBT persons, Croatia addressed
conditions of detention for LGBT persons in prisons.28” The consideration
of the State report by the treaty bodies culminates in the adoption of
concluding observations and recommendations to the State. Treaty
bodies have addressed an increasingly broad range of violations of the
rights of LGBT and intersex persons in concluding observations and
recommendations. In its concluding observations on Ukraine, adopted in
2014, the Committee on Economic, Social and Cultural Rights expressed
concern about discrimination on the grounds of sexual orientation and
gender identity in employment, social security, health care and education
and regretted the lack of information on measures taken to combat

The principles of equality and non-discrimination
are present in all of the major human rights
treaties.
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and prevent such discrimination. The Committee recommended that
the State party take all the necessary measures to combat and prevent
discrimination against LGBT persons and ensure enjoyment of the
Covenant rights on an equal basis with others.2s8

42. The treaty bodies also produce general comments or general
recommendations that serve as authoritative guides for States on how
to implement and interpret the conventions to which they are a party,
including through providing substantive guidance on specific articles

of each Convention. For example, the Committee on the Elimination

of Discrimination against Women’s most recent General Comment,

no. 33 on women’s access to justice, recognises that discrimination

and criminalization obstruct access to justice for lesbian, bisexual and
transgender women and that intersex women also face discrimination in
accessing justice.280

43. Under certain circumstances, some of the treaty bodies can receive
petitions from individuals alleging a violation of their rights under the
respective treaty. The treaty bodies have over the years considered a
number of individual cases. In 1994 the Human Rights Committee adopted
ground-breaking views in Toonen v Australia, challenging legal provisions
criminalising sexual relations between consenting adults in private. The
Committee found that the laws were a violation of the right to privacy under
article 17 of the ICCPR - even if not enforced in practice, and noted that
criminalization of homosexuality also “would appear to run counter to the
implementation of effective education programmes in respect of the HIV/
AIDS prevention”. The Committee interpreted “sex” as listed in articles 2
and 26 to include “sexual orientation.”290

44. Finally, treaty bodies occasionally issue joint statements with other
human rights mechanisms addressing a particular country situation or
theme. For example, in May 2015, the Committee on the Rights of the
Child, along with UN Special Procedures mandate holders, the Inter-
American Commission on Human Rights, the African Commission on
Human and Peoples’ Rights and the Council of Europe, issued a joint
statement calling for an end to discrimination and violence against
lesbian, gay, bisexual, transgender and intersex young people and
children.2e
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lll. THE POSITION OF THE UN

A. General Assembly and Human Rights Council

45. A series of joint statements on sexual orientation and gender identity
delivered by UN Member States at the UN General Assembly and
Human Rights Council between 2005 and 2011, provides evidence of
increasing support among Member States to address these issues at the
UN_292

46. Since 2000, the UN General Assembly has included a reference to
sexual orientation in its biennial resolutions on extrajudicial, summary
and arbitrary executions,2% as did the former Commission on Human
Rights.294 The latter had also addressed the use of the death penalty for
sexual relations between consenting adults in its annual resolutions on
the death penalty between 2002 and 2005.29 In recent years the General
Assembly resolution on executions also covered gender identity as a
ground for protection.2%

47. In June 2011 the Human Rights Council adopted the first UN
resolution on “human rights, sexual orientation and gender identity.”297
It adopted a follow up resolution on this theme in September 2014 .2%
The 2011 resolution was led by South Africa and tabled jointly with
Brazil, a combined effort reflecting South Africa’s commitment to non-
discrimination on the basis of sexual orientation as enshrined in its
Constitution, and Brazil’s experience of resolutions on this theme at the
Organization of American States (OAS). The Human Rights Council
resolution took its title from the OAS resolutions and the text and theme
was closely based on earlier OAS texts, focusing on violence and
discrimination as the areas of consensus. The resolution was adopted by
a vote of 23 to 19, with 3 abstentions.

48. Human Rights Council resolution 17/19 called for the UN High
Commissioner for Human Rights to commission a study “documenting
discriminatory laws and practices and acts of violence against individuals
based on their sexual orientation and gender identity, in all regions of
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the world, and how international human rights law can be used to end
violence and related human rights violations based on sexual orientation
and gender identity”.

49. The second Human Rights Council resolution was led by Brazil,
Chile, Colombia and Uruguay, further building on the successes of

the resolutions at the regional level, and it passed with an increased

vote margin (25 to 14, 7 abstentions), reflecting the trend for increased
support by Member States to address these issues at the international
level. It requested the High Commissioner to update the 2011 report “with
a view to sharing good practices and ways to overcome violence and
discrimination, in application of existing international human rights law
and standards”. The update was presented to the Human Rights Council
in June 2015.2%

50. Both reports contained a number of concrete recommendations to
Member States and to the Human Rights Council to respond to human
rights violations based on sexual orientation and gender identity. The
second report included recommendations regarding the human rights of
intersex persons.

51. Building on the recognition that there was a protection gap at the
international level with regards to violence and discrimination based

on sexual orientation and gender identity, the Human Rights Council
adopted resolution 32/2 creating the mandate of the Independent
Expert on protection against violence and discrimination based on
sexual orientation and gender identity in June 2016. The creation of the
mandate was subsequently affirmed through several votes at the UN
General Assembly.

B. UN agencies and entities

52. Agencies and entities in the UN system have increasingly addressed
human rights issues relating to sexual orientation, gender identity and
intersex status in recent years, including through research, reports,
policy briefs, awareness raising materials, press releases and op-eds
and joint statements. An early and important milestone was passed in
1994 when the World Health Organization clarified that homosexuality
was neither a disorder nor a disease when it removed sexual orientation
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from the International Classification of Diseases.3© Since then other
UN entities have made efforts to integrate issues concerning LGBT
and intersex persons into their work, including the OHCHR, the

United Nations Development Programme (UNDP), the United Nations
Children’s Fund (UNICEF), the United Nations Educational, Scientific
and Cultural Organization (UNESCO), the Office of the United Nations
High Commissioner for Refugees (UNHCR), the International Labour
Organization (ILO), the United Nations Population Fund (UNFPA)

and the Joint United Nations Programme on HIV/AIDS (UNAIDS).

For example, in 2013 the ILO issued the results of a pilot research on
discrimination on the basis of sexual orientation and gender identity.301
In 2014, UNDP released a discussion paper on transgender health and
human rights,302 and UNICEF published an issues paper on eliminating
discrimination against children and parents based on sexual orientation
and/or gender identity.202 The OHCHR has dedicated efforts to produce
an awareness-raising campaign, “Free & Equal’, and related materials,
such as fact sheets and infographics, relating to the human rights of
LGBT and intersex persons.304

53. Since 2014, the OHCHR, UNDP, UNFPA, UNHCR, UNICEF, UN
Women, ILO, UNESCO, WHO, the World Bank and UNAIDS have issued
an annual summary of the work of UN bodies in combating discrimination
and violence against LGBTI people, and related work in support of their
inclusion, together with a contact list of focal points in each UN entity
and links and references to documents, reports and other materials that
can be consulted for further information.30s In 2015, the ILO, OHCHR,
UNAIDS, UNDP, UNESCO, UNFPA, UNHCR, UNICEF, UNODC, UN
Women, WFP and WHO issued a joint statement calling on States to act
urgently to end violence and discrimination against LGBT and intersex
adults, adolescents and children, with a set of key recommendations

on protecting people from violence, repealing discriminatory laws, and
combatting discrimination.306

C. Universal Periodic Review

54. The Universal Periodic Review is a peer review process whereby
all UN Member States are given recommendations on human rights on
a four and a half year cycle. The working group reviews are based on
3 input documents: a national report, a compilation of UN information,
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and a summary of stakeholder submissions.307 National civil society
organizations have been diligent in submitting information on the human
rights of LGBT and intersex persons to this process, and it is now rare
that SOGI issues are not addressed in one form or another during each
country review.308

55. To date at least 116 States have voluntarily accepted at least one
recommendation to address violence and/or discrimination based on
sexual orientation, gender identity or against intersex people over the
first two cycles of the Universal Periodic Review, including 16 States from
Africa,30? 23 from Asia-Pacific,310 23 from Eastern Europe,31 29 from Latin
America and the Caribbeans3'2 and 25 from Western Europe and Others
group.313

56. Accepted recommendations include investigating attacks and
threats, protecting LGBT and intersex human rights defenders, launching
awareness campaigns, fighting violence and discrimination based,
adopting anti-discrimination legislation, ensuring the right to health
without discrimination, decriminalising same-sex relations between
consenting adults, and establishing human rights education programmes
for police, prison and judicial staff on these issues.3'4
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Introduction

In recent years, new HIV cases have

been declining in most parts of the world.
However, UNAIDS’ data shows that among
transgender people, gay men and other
men who have sex with men (MSM),315 new
HIV infections (HIV incidence) appear to be
rising in several regions.316



ANNEX 7:

HIV, human rights and sexual orientation
and gender identity

HIV prevalence among men who have sex with men and the general
population by region, 2009-2013
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High HIV incidence and prevalence are mainly caused by structural
factors, such as stigma, discrimination, violence and other human rights
violations that lesbian, gay, bisexual and transgender (LGBT) people3t”
face.318 These human rights violations contribute to making members of
these populations—particularly transgender people, gay men and other
MSM—vulnerable to HIV while at the same time hindering their access
to and uptake of HIV prevention, testing and treatment services.319
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This background paper describes how human rights violations based
on sexual orientation and gender identity (SOGI) negatively impact
the response to HIV. It also shows that creating legal and social
environments for LGBT people that are based on human rights has
important public health benefits, including for the response to HIV.

1. Human rights violations based on SOGI negatively
impact HIV responses.

Criminalization, violence, discrimination and other human rights
violations based on SOGI are contrary to international human rights law.
Moreover, available evidence shows that they have significant negative
consequences on the HIV epidemic and public health.

A.Human rights violations limit access to HIV education, prevention,
treatment and care services for LGBT people.

Human rights violations based on SOGI contribute to creating an
environment of fear that drives LGBT people away from HIV services.

In Senegal, the arrest in 2008 of nine HIV prevention and outreach
personnel working with MSM and charges against them for “acts against
nature” negatively impacted HIV prevention efforts. According to a study
conducted in Senegal following these arrests:

All participants reported pervasive fear and hiding among MSM as a
result of the December 2008 arrests and publicity. Service providers
suspended HIV prevention work with MSM out of fear for their own
safety. Those who continued to provide services noticed a sharp decline
in MSM participation.320

More recently in Nigeria, research has shown the negative impact on
access to HIV treatment and care of the passage of new legislation
criminalising same-sex sexual conduct and related activities, including
higher numbers of gay men and other MSM reporting fear of seeking
health care services.321

In places where same-sex sexual relations are criminalized, possession
of HIV and health commodities that are associated with or labelled for
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use by MSM, such as lubricants, has been used as evidence in criminal
cases.322 The use of such evidence and prosecutions based on these
grounds are likely to further stigmatise and compromise the use of HIV
prevention methods by MSM and other LGBT people.

Perceived homophobia, transphobia, ignorance and insensitivity within
the health care system, have also been shown to affect access to and
uptake of HIV services by LGBT people. In Botswana, Malawi and
Namibia, MSM also report being denied access to HIV and health
services based on actual or perceived sexual orientation.323 Poor access
to health care services among MSM translates into “underutilization of
services, such as HIV voluntary counselling and testing, and ultimately
to low self-awareness of HIV sero-status” among this key population.324
Similar challenges exist in Jamaica where high levels of police
harassment have been documented towards men who have sex with
men (22%) and transgender women (43%).325

In many contexts, fear of negative consequences (including violence,
prosecution, denial of services and judgemental attitudes) hinders MSM
from disclosing their same-sex practices to their medical practitioners.
An assessment conducted in four Caribbean countries (Guadeloupe,
Suriname, Cuba, and Antigua) shows that MSM were less likely to seek
medical attention for anal symptoms than for penile symptoms, and
that many MSM conceal their sexual behaviour from care providers.326
In Malawi, Botswana and Namibia, more than 80% of MSM have not
disclosed their same-sex sexual practices to a health practitioner. This
situation has serious implications for providing information, protection
and quality health care services for this population because

of MSM have not disclosed their same-sex
sexual practices to a health practitioner.
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MSM have different HIV risks as compared to heterosexual men
suggesting that the consistent association between discrimination events
and [sexually transmitted infection] STI variables is reflective of the role
of stigma in the general sexual health of MSM. Clinicians likely will not
assess for anal [human papillomavirus] HPV infection, among other STls,
among men unless they are aware that these men are at specific risk for
these infections.327

Similarly, stigma and discrimination in the health system alongside lack
of knowledge of transgender people’s health-related needs by health
personnel has been shown to deter transgender people from using HIV
services. A qualitative study in San Francisco, in the United States,
showed that where transgender women had negative or transphobic
experiences in the health-care system in the past, they were reluctant
to seek HIV testing for fear that a diagnosis would require additional
interaction with health-care providers.328

Lack of understanding of sexual orientation, gender identities and
expressions, insensitivity to the needs of LGBT people, the persistence
of a heteronormative construct of sexuality as well as binary
constructions of sex and gender (between male and females) have
been shown to also compromise access to appropriate health and HIV
services for gay men, MSM and transgender people. For instance, many
healthcare providers still refer to transgender individuals by the name
and sex they were assigned at birth instead of the name associated with
their self-identified gender.322 As a result, needed health care services
are not offered or denied to people based on wrong assumptions. For
instance, prostate screening is not offered to transgender women and
transgender men may be denied Pap smear.330

Widespread violence, including sexual violence, against LGBT people

in many settings not only violates their human rights and drives them
away from health and HIV services; it also exposes them to serious risk
of HIV infection.33! A study conducted in four Southern African countries
found that lesbian and bisexual women who reported forced sex by men
were more likely to be HIV positive than those who did not.332 In addition,
several studies and reports from across the world have shown that
sexual violence against LGBT people has serious other negative health
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and social consequences for this population, including lower sense of
belonging, risk of suicide, mental distress, alcohol and drug abuse and
increased risk of STls.333

In many settings, a significant proportion of young transgender women
engage in selling sex.334 This is often a result of social exclusion,
economic vulnerability and difficulty in finding employment. In El
Salvador, close to 47% of transgender women reported that their main
income is earned by selling sex.33% Transgender women who engage

in sex work are at increased risk of HIV infection. A systematic review
and meta-analysis in 2008 reported an overall HIV prevalence of 27.3%
among transgender women who engage in sex work.336

B. Human rights violations hinder the development and
implementation of effective HIV programmes for LGBT people.

In many regions across the world, legal barriers (such as criminalization
of same-sex sexual relations and gender expression), social and moral
constructs linked to same-sex sexual relations, and the binary gender
construct hinder the ability of relevant government departments and
other actors involved in the HIV response, to design and implement
effective HIV prevention, treatment, care and support programmes for
MSM and transgender people.

HIV prevention and education programmes often fail to specifically
target MSM and transgender people and are not adapted to their health
needs. According to reports from 20 countries in both 2009 and 2013,
the percentage of gay men and other MSM reached by HIV prevention
programmes fell from 59% to 40%.337 An international review concluded

47% of transgender women reported that their

main income is earned by selling sex.
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that less than one in ten gay men and other MSM receive a basic
package of HIV prevention interventions.33¢ In Malawi, only 17% of MSM
reported to have been exposed to specific HIV prevention messaging for
MSM, and only 35% of the participants had tested for HIV.33¢ In Zambia,
73% of MSM had misinformation about HIV, thinking that anal sex was
safer than vaginal sex.34 Lack of HIV prevention tools and messaging
for MSM and other gay men compromises their ability to know and
reduce the risk of HIV infection for themselves and their sexual partners.
Similarly, treatment and care services to address the specific health
needs of LGBT people, including anorectal health services for gay

men and other MSM are often limited or not available in many health
facilities.341

Overall, transgender people, gay men and other MSM are being left
behind in the global AIDS response. In 2010, MSM benefited from less
than 2% of HIV prevention resources globally.342 The vast majority of
investments in HIV services for gay men and other MSM comes from
international donors instead of national spending.343 This is primarily
because in countries where same sex relations are criminalized,
governments are not investing in the health of LGBT people.

In many regions, critical gaps exist in HIV surveillance, epidemiological
and programmatic research for MSM and transgender populations.344
Lack of data on HIV among LGBT populations has far-reaching
consequences, as it renders them further invisible and limits the ability of
governments and others to develop and appropriately fund programmes
aimed at addressing their health needs.
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2. Enabling social and legal environments for LGBT
people are critical to effective HIV responses.

Evidence from more than 30 years of response to HIV shows that
effective responses to HIV among transgender people, gay men and
other MSM require: (i) ending criminalization and other human rights
violations against LGBT people; and (ii) promoting legal and social
conditions that enable meaningful participation of LGBT people in HIV
and health programmes.345

A. Ending human rights violations based on SOGI is critical to HIV
and health responses.

Protecting the human rights of LGBT people, including MSM and
transgender people is not only intrinsically right; it is also a public health
imperative. In many countries where same-sex sexual relations are not
criminalized and where stigma and discrimination have been reduced,
MSM are more likely to take up HIV prevention, treatment, care and
support services.346 For instance, Brazil’s efforts to decrease homophobia
and stigma in health care settings, schools, and broader society is an
example of human rights-based HIV prevention programming that has
reached 3,074,980 MSM — an estimated coverage of 96 percent.34

A number of global health institutions, including UNAIDS and the World
Health Organization, have called for ending human rights violations
against LGBT people as a critical step to effective HIV responses. In
particular, the 2011 WHO guidelines on Prevention and treatment of HIV
and other sexually transmitted infections among men who have sex with
men and transgender people, recommends that

Legislators and other government authorities should establish
antidiscrimination and protective laws, derived from international human
rights standards, in order to eliminate discrimination and violence faced
by MSM and transgender people, and reduce their vulnerability to
infection with HIV, and the impacts of HIV and AIDS.348
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B. Meaningful participation of LGBT people in HIV and health
programmes is necessary to ending the AIDS epidemic.

The involvement of community organizations has been critical to

current global successes against the AIDS epidemic. Civil society

and community organizations provide much needed HIV education,
prevention, treatment support and care services to populations who

are often underserved or are fearful to seek these services. However,
community organizations working with MSM and transgender people
face serious legal and social barriers that limit their efforts to provide HIV
and health services for these populations.

Punitive laws have caused outreach organizations and health service
providers to stop or reduce the scope of their activities owing to the
fear of harassment and prosecution.34 As a result, coverage and
access to HIV services for these populations remains inadequate. In
many countries, LGBT people are not able to constitute associations
or organizations to advance the human rights and health of members
of their communities. In some countries, legislation prohibits any
organization from supporting LGBT people. In some countries,
organizations and individuals working on the protection of the human
rights and access to HIV and health services for LGBT people face
harassment, arrest and other violations of human rights including by
police.3%0 These acts negatively impact the response to HIV as they
deter advocacy and services delivery activities for populations that are
particularly vulnerable to HIV.

These limitations not only infringe on freedom of association; they also
compromise the ability of LGBT people and individuals supporting
them to organize and participate meaningfully in the design and
implementation of programmes to provide HIV-related services

to populations affected by the HIV epidemic. This is particularly
concerning because studies have confirmed that involvement of MSM
and transgender people in peer outreach and other community-level
interventions results in a 25% reduction in HIV risk behaviour.35

UNAIDS therefore calls on all countries to create legal and social
conditions to enable LGBT people and the organizations supporting
them to fully participate in HIV and health responses. In a landmark
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2014 judgement, the High court of Botswana held that the refusal by

the government to register the organization known as LEGABIBO
(Lesbians, Gays and Bisexuals of Botswana) violates the rights to
freedom of expression, assembly and association protected by the
country’s constitution.3s2 In its heads of arguments before the High Court,
LEGABIBO had noted that once registered, it “will provide an opportunity
for lesbians, gays and bisexuals to be part of an association providing
information on human rights and serving as an advocate for their rights,
particularly the right to access to health services”.353

In its report on HIV and human rights, the African Commission on Human
and Peoples’ Rights stressed the importance of protecting organizations
and individuals working on HIV and SOGI as human rights defenders
and reiterated the recommendations for their protection as provided
under Resolution 376 on the situation of human rights defenders in
Africa.354

Conclusion

Laws that criminalized adult consensual same-sex sexual relations
and other punitive laws used against LGBT people infringe on human
rights, undermine the effectiveness of HIV programmes, and limit the
ability of members of these populations to seek and benefit from HIV
programmes. On the contrary, a legal environment that protects human
rights and ensures access to HIV programmes without discrimination,
including for transgender people, gay men and other MSM helps to
achieve an effective and rights-based response.3s UNAIDS, WHO and
other global health organizations therefore call for urgent actions to end
criminalization, violence and other laws and practices that violate the
human rights of LGBT people as necessary to advancing public health
and ending the AIDS epidemic.
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ANNEX 8:

Key concepts and terms™

What does “LGBT” mean?

LGBT stands for the terms “lesbian, gay, bisexual and transgender”.
While these terms have increasing global resonance, other terms may
be used to describe people who are attracted to persons of the same sex
and those who have non-binary gender identities (such as hijra, meti,
lala, skesana, motsoalle, mithli, kuchu, kawein, travesty, muxé, fa'afafine,
fakaleiti, hamjensgara and Two-Spirit). In a human rights context,
lesbian, gay, bisexual and transgender people face both common and
distinct challenges.

What is “sexual orientation”?

Sexual orientation refers to a person’s physical, romantic and/or
emotional attraction towards other people. Everyone has a sexual
orientation, which is integral to a person’s identity. Gay men and lesbian
women are attracted to individuals of the same sex as themselves.
Heterosexual people (sometimes known as “straight”) are attracted to
individuals of a different sex from themselves. Bisexual people may be
attracted to individuals of the same or different sex. Sexual orientation is
not related to gender identity.

What is “gender identity”?

Gender identity reflects a deeply felt and experienced sense of one’s
own gender. A person’s gender identity typically corresponds with the sex
assigned to them at birth. For transgender people, their sense of their
own gender does not correspond to the sex they were assigned at birth.
In some cases, their appearance and mannerisms and other outwards
characteristics may conflict with society’s expectations based on gender
norms.
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What does transgender mean?

Transgender (sometimes shortened to “trans”) is an umbrella term
used to describe a wide range of identities—including transsexual
people, cross-dressers (sometimes referred to as “transvestites”),
people who identify as third gender, and others whose appearance and
characteristics do not correspond with the sex they were assigned at
birth and/or are perceived as gender atypical. Transwomen identify as
women but were classified as male when they were born. Transmen
identify as men but were classified female when they were born. Some
transgender people seek surgery or take hormones to bring their body
into alignment with their gender identity; others do not.

What is intersex?

An intersex person is born with sexual anatomy, reproductive organs,
and/or chromosome patterns that do not fit the typical definition of male
or female. This may be apparent at birth or become so later in life. An
intersex person may identify as male, female, both or neither. Intersex
status is not about sexual orientation or gender identity: intersex people
experience the same range of sexual orientations and gender identities
as non-intersex people. Intersex people suffer specific human rights
violations based on their sex characteristics.

What are homophobia and transphobia?

Homophobia is an irrational fear of, hatred or aversion towards lesbian,
gay or bisexual people; transphobia denotes an irrational fear, hatred or
aversion towards transgender people.
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Is it possible to change a person’s sexual orientation and gender
identity?

No. A person’s sexual orientation and/or gender identity cannot be
changed. What must change are the negative social attitudes that
stigmatize LGBT people and contribute to violence and discrimination
against them. Attempts to change someone’s sexual orientation or
gender identity often involve human rights violations and can cause
severe trauma. Examples include forced psychiatric therapies intended
to “cure” (sic) individuals of their same-sex attraction, as well as the so-
called “corrective” rape of lesbians perpetrated with the declared aim of
“making them heterosexual’.
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Annex 8 - footnotes

356. The questions and answers contained in this document are adapted from the OHCHR “Fact
sheet. LGBT Rights: Frequently Asked Questions”, available at https://www.unfe.org/learn-more/
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