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Independent Expert at the Office 

of the UN High Commissioner for Human Rights

Subject: Input for the Report of the Independent Expert on protection against  violence and discrimination based on sexual orientation and gender identity

Respected,
Regarding your Call for Inputs of 5 February 2019, please find below the inputs from Agency for Gender Equality of Bosnia and Herzegovina, Ministry for Human Rights and Refugees of Bosnia and Herzegovina. 
The information have been collected from the relevant state institutions, our recent reports and documents and the civil society representatives. Inputs are structured and numbered according the seven questions listed in the Call for Inputs.
1. According to the administrative laws and sub-legal regulations in Bosnia and Herzegovina, there is no obligation to the public institutions to collect, in any occasion, personal data referring to sexual orientation or gender identity. Questions on sexual orientation and gender identity have not been included in any of surveys conducted by the Agency for Statistics of Bosnia and Herzegovina (i.e. census, labour force survey, household budget survey etc.). According to the Agency for Statistics, the LGBTI persons have not been included as a category in any of the forms for regular administrative collection of data (education, criminal, social protection etc.).
Public statistics of the police and social services do not disaggregate data to keep separate re​cords of domestic violence against LGBTI persons and often the cases of violence are recorded as hate crime and sometimes as an “of​fense against marriage, family or juveniles”. Statistically sound data are hard to collect on violence against LGBTI people also because this type of violence is not reported and is kept hidden for various reasons, very often because of victim blackmailing and intimidation. The consequence is that a high per​centage of these criminal offences is never included in public statistics, which creates a distorted perception of the seriousness of the problem. 
Due to unsystematic monitoring of incidents, it is necessary to establish an official system for the monitoring and public reporting of reported and prosecuted cases of violence against LGBTI persons, as well as cases of discrimination they have been exposed to. The Ministry for Human Rights and Refugees of Bosnia and Herzegovina and the Agency for Gender Equality are aware of necessity to se​cure precise data that will serve as a basis for the adoption of public policies with the goal of combating violent hate crime and evaluation of hate crime and domestic violence prosecution. That is why the Agency has worked in lieu with civil society to develop an Action Plan for the Equality of LGBTI Persons in Bosnia and Herzegovina in which one of the measures foreseen deals with inclusion of the LGBTI matters in all relevant state-produced reports. 

Also, it should be borne in mind the efforts of the Ministry for Human Rights and Refugees of Bosnia and Herzegovina to create a data-base on discrimination (please see response to the question 2. below).
2. In the course of monitoring the implementation of the international instruments, the Ministry of Human Rights and Refugees of BIH gathers all necessary data and information based on which the reports are prepared and the implementation of international instruments monitored. The ministry is responsible, among other tasks, for monitoring the implementation of the Law on Prohibition of Discrimination in BiH by establishing a system which would collect and process information on discrimination cases, which all authorities in BiH are obliged to submit. In addition, the Ministry reports regularly to the Parliamentary Assembly of BiH on discrimination cases and propose measures for suppression of discrimination. In accordance with the Article 8 of Law on Prohibition of Discrimination in BiH, the Ministry establishes and maintains a central database of cases of discrimination in BiH.
The establishment of a single database for monitoring and reporting on cases on discrimination in BiH is a legal obligation of the Ministry of Human Rights and Refugees of BIH. This process has been supported by the EU through an Instrument for Pre-accession Assistance (IPA) project. The database, once operational, will enable the consolidation of data from different BiH institutions (currently collected independently), the use of such consolidated data for reporting to different international human rights bodies, as well as the systematic monitoring of all cases of discrimination on a number of indicators. 
Rulebook on Methods for Collection of Data on Cases of Discrimination in Bosnia and Herzegovina has been adopted by the Ministry, and a technical system has been established; and Methodology for the Development of Guidelines for Reporting on International Obligations in the area of Human Rights has been developed and adopted by Council of Ministers of Bosnia and Herzegovina. 
In addition, the Institution of Human Rights Ombudsman of Bosnia and Herzegovina, among other responsibilities, collects and analyses statistical data with regards to cases of discrimination; submits annual and, when needed, special reports on discrimination to both chambers of the Parliamentary Assembly of BiH, works on prevention of discrimination; cooperates with relevant CSOs etc. In December 2016 Ombudsman published a Special Report on the Rights of LGBT persons in Bosnia and Herzegovina.
Another source of data on violence and discrimination comes from periodical larger-scale surveys of prevalence of violence conducted in Bosnia and Herzegovina. An important advancement in monitoring situation and trends in all forms of violence was made by implementation of the first research on distribution (prevalence) and frequency (incidence) of violence against women in Bosnia and Herzegovina in 2013. The Study of prevalence of violence against women in BiH, being the first study of this kind, has emerged as a result of a survey research implemented in 2012, by the Gender Equality Agency of BiH and the Entity Gender Centres, in cooperation with statistics institutions. The research was published in 2013 and can be found at the following link:http://arsbih.gov.ba/wp-content/uploads/2014/01/studija_prevalenca.pdf  The findings and recommendations of this research are particularly significant from the point of view of creation of public policies and measures to prevent and combat violence. 

Additionally, during 2018, with support of OSCE, another large-scale survey was conducted in Bosnia and Herzegovina Well-being and Safety of Women OSCE led survey on violence against women in Bosnia and Herzegovina, with the findings and report to be published later in 2019.
Unfortunately, neither of the mentioned two larger-scale surveys, covered information on LGBTI population. 
3. The protection of personal data in BiH is achieved through the functioning of the legislative framework, which encompasses different legislation, starting from the adopted international documents and domestic legislation in BiH. The Constitution of BiH, constitutions of the Entities (the Federation of BiH and the Republika Srpska), Statute of the Brčko District of BiH, and the constitutions of all 10 cantons in the FBiH guarantee the protection of all human rights and fundamental freedoms envisaged by the European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols, and therefore the rights to private and family life, home and correspondence.
Pursuant to the Constitution of BiH and the International Convention 108, BiH has adopted the Law on Personal Data Protection. The Law reflects the provisions of Directive 95/46 EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data. By incorporating this Directive, our country has achieved compliance with European standards in the formal sense.
The law is the only general legislation regulating the protection of personal data and is applied throughout the territory of BiH. This Law recognises a selective approach for specific sectors, which means that other laws in BiH also govern the protection of personal data in certain areas.                                                            
There are four criminal codes in BiH (at the level of the state, Entities, and the BDBiH) and each of these codes prescribes a special criminal offense of unlawful processing of personal data.
The Law on Personal Data Protection prescribes the controller and the processor of the data to take care of the data safety, and take all necessary technical and organisational measures and set rules of procedure required to implement this law and other regulations related to data protection (Article 11). Besides that, the controller and the processor compile a data safety plan that will set out technical and organisational measures of personal data security. For example, pursuant to this, the Ministry of Internal Affairs of RS has brought a Personal Data Security Plan which regulates organisational and technical measures of securing data confidentiality, integrity, availability, authenticity, possibility of revisions and transparency.

The Law on Personal Data Protection, in Article 11 on Principle of Integrity and Confidentiality, prescribes provisions on personal data security. In accordance with the mentioned, the controller and data processor, within their jurisdiction, take care about the security of personal data and take all necessary technical and organisational measures and establish rules of procedure necessary to implement the mentioned Law and other regulations in relation to protection and confidentiality of the data. Controller and data processor will take measures against unauthorised or accidental access to personal data, modification, destruction or loss of data, other forms of illegal data processing, as well as measures against the misuse of personal data. This obligation remains in force even after the completion of data processing. Controller and data processor, within their jurisdiction, will make a data security plan which sets personal data technical and organisational security measures. Besides the obligation to make a data security plan, each public body, as a controller, is obliged, according to their jurisdictions, to bring the legislation with the aim of implementing the mentioned Law. Pursuant to the Law, the Council of Ministers of BiH adopted the Rulebook on manner of keeping and special measures of personal data technical protection (Official Gazette of BiH, 67/09) which specifically prescribes the manner of keeping and special measures of technical protection of personal data.  

The Article 16 of the Law prescribes an obligation of maintaining data confidentiality. According to this, personnel working for the controller or processor and all other personnel working on personal data processing, based on the contract made with the controller or processors, can process personal data only under the conditions and in the scope set by the controller or the processor. 
Providing personal data to the third party is regulated by Article 17 of the Law. Pursuant to it, data controller cannot provide personal data to a third party before notifying the data subject. If the data subject does not approve provision of personal data, they cannot be provided to a third party unless it is of a public interest. However, personal data controller is authorised to, also, give to use to a third party on the basis of a written request by the third party if it is necessary for the purpose of performing tasks within the scope of the statutory jurisdiction or pursuit of the legitimate interests of a third party. The written request must contain the purpose and legal grounds to use personal data, and the kind of personal information that is being sought. It is forbidden to give to use personal data whose processing, i.e. using is not authorised pursuant to provisions from Article 5 and 6 of the Law, and if the purpose for which personal data are being sought for use is contrary to provisions of Article 4 of the Law (Principles of Personal Data Protection). Data controller is obliged to keep special record on personal data given to use to a third party and the purpose for which personal data is provided. Data subject cannot exercise the right to block or destroy personal data if the controller is obliged to process data pursuant to the special Law or if it would breach third person’s rights.  

For the persons providing personal data, as well as the individuals collecting such data, there is also a potential risk of hate-crime, for which, the main safeguards are the following: 

Article 145a (Provoking National, Racial and Religious Hatred, Conflicts and Intolerance) of the BiH Criminal Code provides for a hate-motivated crime as a stand-alone offence. This provision stipulates punishment by imprisonment of three months to three years for whoever publicly provokes and inflames national, racial or religious hatred, conflict or intolerance among constituent peoples and Others, as well as those who live or reside in BiH. The bases for criminalisation of this offence are prejudices on national, racial or religious affiliation and protection of persons belonging to a group from provoking or inflaming hatred against them.
In the Federation of BiH (one of the two Bosnian-Herzegovina entities), Article 2, paragraph 11 of the FBiH Criminal Code defines hate-motivated crimes and states that hate-motivated crimes are crimes committed because of race, skin colour, religion, national or ethnic origin, language, disability, sex, sexual orientation or gender identity of another person. Such actions are taken as an aggravating circumstance unless this Code explicitly prescribes a more stringent sanction for a qualified form of hate-motivated crime. Hate-motivated crimes are partially defined as stand-alone offences in the FBiH Criminal Code (qualified form of the basic criminal offence), whereas in other cases, they are evaluated as an aggravating circumstance. Actions constituting hate-motivated crime will be taken as an aggravating circumstance unless this Code explicitly prescribes a more stringent sanction for a qualified form of hate-motivated crime. The FBiH Criminal Code provides for a fine or punishment by imprisonment for criminal offences explicitly regulated as hate-motivated crimes. These provisions are applied in regular criminal proceedings.

In the other BH entity, the Republika Srpska, pursuant to Article 52 of the Criminal Code, which defines the ’General rules for meting out punishment’, if the criminal offence was motivated by hatred (hate-motivated crime is a crime committed entirely or partially due to racial, national or ethnic affiliation, language, religion, colour of skin, sex or sexual orientation, health status or gender identity of a person), the court takes it as an aggravating circumstance, unless hatred is a qualifying circumstance of the criminal offence. Article 123. paragraph 1, point 21 of the Code, which lays down the ‘Meaning of terms’, defines a hate-motivated crime, which also includes sexual orientation and gender identity as grounds, i.e. motives, for hate-motivated crimes. 
In accordance with the Law on Human Rights Ombudsman of BiH (Official Gazette of BiH, 19/02, 35/04 and 32/06), the Ombudsman reviews cases that pertain to poor functioning or violations of human rights and freedoms committed by any authorities in BiH. Ombudsman can act on individual complaints or ex officio. After conducting an investigation, he can propose adequate individual and/or general measures. Ombudsman is competent to conduct investigations upon complaints on violations of human rights and freedoms allegedly committed by military authorities, and to act in cases that pertain to poor functioning of the judicial system or improper processing of individual cases.

To implement specific measures for promotion and protection of the LGBTI persons, the institutional gender mechanisms in Bosnia and Herzegovina (Gender Equality Agency of Bosnia and Herzegovina, and two entity gender-centres) integrate the LGBTI – related measures in the annual operational plans for the implementation of the BiH Gender Action Plan (GAP). For example, the 2016 Annual operational plans include objectives, measures, and activities for advancement of gender equality, including equality of different socially marginalised groups, such as LGBTI persons, providing for activities aimed at analysing and improving the status of LGBTI population to be carried out, based on and with reference to the operational plans. 
Additionally, also in collaboration with the civil society, the Gender Equality Agency of Bosnia and Herzegovina developed an Action Plan for Protection of Rights of the LGBTI Persons in Bosnia and Herzegovina which is pending for adoption before the Council of Ministers of Bosnia and Herzegovina.
4. Nothing to report

5. Nothing to report
6. There is a close collaboration between civil society and the institutional gender-mechanisms in Bosnia and Herzegovina regarding planning, policy development and implementation of the policies related to protection of the LGBTI citizens and data gathering. BiH Agency for Gender Equality of Bosnia and Herzegovina (AGE BiH) of the BiH Ministry of Human Rights and Refugees (BiH MHRR), Gender Centre of Republika Srpska and Gender Centre of Federation of BIH (BIH gender institutional mechanisms), in cooperation with the non-governmental organisation Sarajevo Open Centre (SOC) and the Office of the Council of Europe in Sarajevo, worked on mapping of the needs for implementation of the CM/Rec(2010)5 Recommendation of Council of Europe to member states on measures to combat discrimination on grounds of sexual orientation or gender identity. 
A Proposal of Measures for Advancement of Equality of LGBTI persons was prepared as a basis for future work on the matter. In April 2016, the Council of Ministers of BIH adopted the Action plan for Implementation of the Proposed Measures to Combat Discrimination in BiH, as proposed by the BiH MHRR. The Action plan comprises a plan of measures to combat discrimination in eight fields, including the field of mitigation of discrimination against LGBTI persons. The implementation of the Action plan provides for legislative activities aimed at improving the position of LGBTI persons, and training of professionals in combating homophobia and prejudice. 

Additionally, in the second half of 2017, also in close cooperation with civil society, the Agency for Gender Equality of BiH formed a working group tasked with producing an Action Plan for the Equality of LGBTI Persons in Bosnia and Herzegovina, as foreseen in the Action Plan for Implementing the Proposed Anti-Discrimination Measures in Bosnia and Herzegovina produced by the Ministry of Human Rights and Refugees of BiH. The working group consists of the representatives of the Agency for Gender Equality, Gender Centre of the Federation of Bosnia and Herzegovina, Gender Centre of the Republika Srpska, representatives of the Government of Brčko District of Bosnia and Herzegovina and the representatives of the Sarajevski otvoreni centar, leading Bosnian civil society organization for protection and development of the rights of the LGBTI persons. The working group produced a Draft of the Action Plan for Equality of LGBTI Persons in Bosnia and Herzegovina for the 2018-2020 period, which is pending adoption by the Council of Ministers of Bosnia and Herzegovina. Aim of the Action Plan is to eliminate any direct or indirect discrimination based on sexual orientation or gender identity, mitigating homophobia and transphobia in the society, and enhancing the quality of life of LGBTI persons. The Action plan includes the proposal of measures for advancement of the equality of LGBTI persons. One of the measures foreseen in the Action plan deals with the obligation for inclusion of information on LGBTI matters in all relevant state produced reports.
Until the situation of official state-organized data collection practices improves, relevant institutions rely on surveys and researches conducted by the civil sector, funded by the international donors. For example, the most recent survey was conducted by the Sarajevo Open Center (SOC), leading Bosnian non-governmental organisation in the field of protection of human rights of the LGBTI population. The SOC's analysis included interviews with representatives of social services, security agencies, mental health centres and a safe house in the Sarajevo Canton, i.e. those institutions which have worked on cases of domestic violence of LGBTI persons and with which Sarajevo Open Centre already cooperated in the past. Eight semi-structured interviews with professionals from various public services were conducted. The sample was adequate. Given the lack of official statistics or the register of LGBTI domes​tic violence cases, SOC decided to survey the LGBTI community in BiH. An online questionnaire was created and circulated through SOC e-mail lists and social networks. Two in-depth interviews were conducted with per​sons who survived domestic violence because of their gender identity and/ or sexual orientation.
7. Yes, practices of data-collection on LGBTI in Bosnia and Herzegovina would greatly benefit from the existence of a global classification scheme. In that case not only would data be comparable, but such a scheme would be an important trigger for governments of countries like Bosnia and Herzegovina, with less developed practice of data collection on LGBTI citizens.
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