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Annex

Follow-up of the missions to Australia and Germany

1. Since 1996, the Special Rapporteur has defined and implemented a visit
follow-up procedure. This procedure consists in asking States which have

received an in situ visit to send their comments and any information on action
taken or envisaged by the authorities concerned to implement the

recommendations made in the mission reports. It takes the form of “follow-up
tables” which are sent to States and refer to the Special Rapporteur's
recommendations.

2. Paragraph 21 of this document contains the list of reports submitted
since 1996 to the General Assembly and to the Commission on Human Rights, in
which follow-up tables and the replies of States appear.

3. On 28 September 1998 a follow-up table was sent to the Australian
Government: it reproduced the text of paragraphs 114 to 127 of the report on
the visit to Australia (E/CN.4/1998/6/Add.1). On the same day, a follow-up
table was sent to the German Government: it reproduced the text of
paragraphs 89 to 91, 96 to 98, 101 to 103 and 105 and 106 of the report on the
visit to Germany (E/CN.4/1998/6/Add.2).
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tradition of tolerance which, notw thstanding certain vicissitudes, is no |ess
real. It is within, and thanks to, this overall framework that freedom of
religion and freedom of belief can and do express thensel ves.

87. VWere religious mnorities are concerned, the Jewi sh comunity is
generally satisfied with its situation and sonmetines goes so far as to
describe it as privileged in conparison with that in other denocratic
countries.

88. The Jewi sh community is able to flourish as a religious mnority and
enj oys very active political, institutional and financial support fromthe
State. Not only have the German authorities adopted and inplenmented an
immgration policy that is favourable to the arrival of Jews fromthe
former USSR, to ensure the continued existence of the Jewi sh communities in
Germany, but they al so keep a very close watch on any manifestations of
hostility towards the Jew sh conmunity.

89. The situation of the Muslimmnority is markedly |ess favourable,
al though on the whole it is not unsatisfactory. Many Mislins in Germany are
concerned about a nunber of issues and probl ens.

90. The first issue is granting of the status of |egal person in public |aw
whi ch Muslins have applied for but not yet obtained. Admittedly, the fact
that they do not enjoy this status in no way neans that Mislinms are denied the
constitutional guarantees applicable to religion. However, this status nmakes
it possible to institutionalize a form of cooperation with the State with the
conmon ai mof dealing with the sane group of people. In conformty with
article 140 of the Constitution and with Gernman case |law, the Mislimcomunity
satisfies the criteria regarding its statute, the size of its nenbership, the
guar antee of permanence and respect for the legal order of the State. 1In view
of the pragmatic approach to this issue shown by German officials during the
Speci al Rapporteur's visit, and as it is not possible to treat Islamin the
same way as a Christian Church or for it to be represented by an authority,
the Speci al Rapporteur believes that it would be useful to hold broad

consul tations with Miuslim organi zations with a viewto granting the status of

| egal person in public law to those that agree to cooperate with the State.
This would create a nonentumvis-a-vis the other organizations and it would be
spelled out that a distinction between a | egal person in public | aw and
comunity with the status and advantages of a legal person in public | aw m ght
usefully be envisaged. Practical, pragmatic, and hence operational solutions
cannot be excluded unl ess they have been actively sought, tried out or

desired.

91. In view of the wish to introduce the teaching of Islaminto State
schools in order to provide genuine religious instruction free from

i ndoctrination and regi nentation, granting public status, or at least its

equi valent, would be extrenely useful. This |egal status, together with the
rights and advantages associated with it (which include public funding), would
enable the Muslimmnority to enjoy greater independence from foreign
influence. It would offer a better guarantee that the teaching of Islamwould
convey val ues of tol erance and openness towards religious diversity and woul d
ultimately ensure better integration of Miuslinms within German society, thereby
halting any drift towards exclusion or isolation. This necessary integration
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of Muslims, as distinct fromassimlation, would be an essential tool in
resolving difficulties, such as the occasional opposition between part of the
popul ati on and Muslins over plans to build nosques and other Miuslimreligious
activities. Nevertheless, the inmage of Muslinms anong broad fringes of German
public opinion is often negative. This is often attributable to a certain
sector of the popul ar press which seeks sensationalismat any price and often
and alnost inplicitly, assimlates Miuslinms with extrem sts or even terrorists.
This injustice towards Muslins tends to make problens nmore conpl ex. The
authorities are responsible for protecting the Muslimmnority, for helping to
conmbat this iniquitous portrayal of Muslinms and for tackling the

mani festati ons of hatred or intol erance towards themthat occasionally marked
the early years of this decade. Efforts to conbat the ignorance propagated by
a certain sector of the popular press and to strengthen education in tol erance
could constitute priorities in this sphere.

92. As to other groups and communities in the field of religion and belief
and the Church of Scientol ogy, the Special Rapporteur w shes first of all to
recall the relevant international |aw and jurisprudence.

93. In its general comrent 22 of 20 July 1993 concerning article 18 of the
International Covenant on Civil and Political Rights, the Human Ri ghts
Committee stated that the right to freedom of thought, conscience and religion
is far-reaching and profound. It observed that freedom of thought and freedom
of conscience were protected equally with the freedomof religion and belief.
The fundanental character of those freedons was also reflected in the fact
that the provision could not be derogated from even in tinme of public
energency, as stated in article 4, paragraph 2, of the Covenant. The
Committee al so enphasi zed that restrictions on the freedomto manifest
religion or belief were permtted only if linmtations were prescribed by | aw
and necessary to protect public safety, order, health or norals, or the
fundanmental rights and freedons of others, and that they nust not be applied
in a manner that would vitiate freedom of thought, conscience and religion

The Conmittee al so considered that the “limtations may be applied only for
those purposes for which they were prescribed and nmust be directly related and
proportionate to the specific need on which they are predicated. Restrictions
may not be inposed for discrimnatory purposes or applied in a discrimnatory
manner”. The Special Rapporteur also wishes to point out that internationa

| aw provides no | egal definition of the concept of religion and that the

i nternational human rights instruments nake no reference to the concepts of
sects or psycho-groups.

94. Agai nst the background of a highly enotional international debate on
sects or new religious novenents, a debate which is not without interest for
all the parties concerned, there is, as the Jehovah's Wtnesses and the

Mor mons have observed, total confusion in which all groups and communities in
the field of religion and belief are generally considered to be dangerous and
using religion for other ends, whether financial or crimnal. This confusion
generates a climate of suspicion or even manifest or |atent intolerance within
society. In this regard, nunerous representatives of groups and comunities
enphasi zed that the use of the terms “persecution”, “official State policy of
di scrimnation”, “religious apartheid” and any conparison or parallel with
Nazi smto describe the situation in Germany in the field of religion and
belief was “shocking”, “inappropriate”, “false”, “unworthy” and “highly
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reprehensible”. In this connection there is no need to enphasize that any
conpari son between nmodern Gerrmany and Nazi Germany is so shocking as to be
meani ngl ess and puerile.

95. According to the representatives of the groups and comunities, with

t he exception of those of the Church of Scientology, there is, strictly
speaki ng, no obstacle to the exercise of their activities. What they face
can be described rather as a clinate of suspicion, or latent intolerance,
responsibility for which, in their view, lies with the major Churches, which
are anxious to preserve their donminant religious status and stemthe | oss of
menbers to other groups and comrunities in the field of religion and belief.
The maj or Churches allegedly use their influence with the State for this
purpose through its political and adm nistrative institutions, and in
particul ar through public information canpai gns on sects, assistance for
victinms of sects and the Bundestag's Study Comm ssion. This climate is

al l egedly mai ntai ned by the popul ar press and sonetinmes refl ected anong

| ow-ranking civil servants. However, according to these sane representatives,
by satisfying the demands of the mmjor Churches in the areas referred to
above, the State is violating the principle of neutrality. 1In the view of the
Church of Scientology, in addition to the neasures described the German State
practises a policy of discrimnation against it, notably by denying its
religious nature and thus refusing to grant it the rights and advant ages
linked to that status, such as tax exenption, and by applying discrimnatory
measures such as placing it under surveillance, public information canpaigns
on Sci entol ogy and measures to exclude it from society.

96. On the question of conmpetition between the major Churches and ot her
groups and communities in the sphere of religion or belief, the Specia
Rapporteur believes there is a need for an ongoi ng dial ogue to avoid

mai ntaining a clinmate of mistrust or even intolerance within society.

97. In this respect, it is worth nentioning that information should be
expanded and diversified. It is only normal for the State to make avail abl e
to the public information which is objective and as conprehensive as possible,
so as to guard it against anything that m ght undermine its freedom of choice
or expose it to unnecessary risks, on the understanding that the right to

enpl oy | egal nmeans must be preserved and guaranteed to all, particularly those
who believe that their interests have been harmed by unsubstantiated or
incorrect information

98. Conducting public informati on and educati on campai gns untouched by any
form of ideological or partisan indoctrination is one of the proper functions
of any contenporary State. The State's obligation to remain neutral applies
to the content of the information, which should not be discrimnnatory,
defamatory or slanderous. As has been pointed out in Part Il. C, the State's
legitimate role in informng and educating citizens has to be performed within
precise limts (principles of necessity, fair balance, equity, and val ue
judgenents based on facts that have been properly and fairly assessed) and in
conformity with the law. In any event, renmedies nust remain available to

i ndi vidual s and groups wi shing to dispute the content of official information
and, where necessary, oppose its dissen nation
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99. On the question of the granting of the status of |egal person

in public law, the Special Rapporteur found that many representatives of

non- gover nnent al organi zati ons wi th whom he spoke were confused and associ ate
such status with recognition of religious status. However, in conformty with
German | egislation and | egal precedent, granting of the status of |egal person
in public | aw does not depend on the religious nature of the organization
concerned but on whether it is in the public interest. For this reason

t he Jehovah's Wtnesses are recognized as a religious comunity by the
authorities, who have not in fact granted themthe status of |egal person in
public law. Simlarly, although the Mornons have been granted this | ega
status, they are nonetheless listed in a brochure on sects published by the
State. What is indisputable is that freedomof religion and belief may not as
such be chal | enged

100. Where tax exenptions granted by the State to |l egal persons in public

| aw are concerned, the Special Rapporteur wi shes to point out that these
privileges do not extend to their industrial or conmercial activities. For
this reason, a religious comunity recogni zed as being in the public interest
has to keep its comercial activities separate fromits non-comercia

activities. In other words, the fact that an organization is religious in
character and has been recognized as being in the public interest does not
automatically nmean that all its activities are exenpt fromtaxation

101. Generally speaking, and in conformity with international [aw, State
intervention in the field of religion and belief cannot involve taking
responsibility for people's conscience and pronoting, inmposing or censuring a
particular faith or belief. And no group or conmunity may arrogate to itself
responsibility for the conscience of individuals. The State is, however,
responsi bl e for ensuring observance of the law, and in particular of crimna
legislation relating to the preservation of public order, enbezzl enent, breach
of trust, assault and battery, failure to assist a person in danger, indecent
behavi our, procuring, unlawfully practising nedicine, kidnapping and abduction
of minors, etc. 1In other words, the State possesses a sufficiently broad
range of legal instrunents to conbat the various gui ses adopted by groups

and comunities cl oaking thensel ves under religion, and to deal with any

m sunder st andi ngs that arise in respect of groups and communities involved in
matters of religion and belief. The various legal instrunents nust be
rigorously enforced, particularly in the social and tax spheres, in a
substanti ated and non-di scrinm natory manner. Likew se, any conmunity or group
that considers that its rights and freedons have been underm ned by the State
must avail itself of |egal procedures, i.e. the courts. In both situations,

it is of vital inportance, when conflicts arise, for the State and communities
and groups in the field of religion and belief to put thenselves in the hands
of the judicial system which decides on the facts, rather than to court the
passi ons of the masses or to act on the spur of the nonment. These principles
of behavi our must be unequi vocally observed and applied, so that persons are
properly informed and shiel ded from confusion, suspicion and intol erance. It
is equally necessary for everyone to be aware and duly informed of the nature
of any neasures taken by the Government in the field of religion and belief,

of their mandate and their objectives. The purpose, ultinate goal and
function of the Bundestag Study Commi ssion should be further clarified. It
shoul d al so be enphasized that the Commrission is not a court of |aw
responsi bl e for conducting trials. Simlarly, where surveillance of the
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Church of Scientology is concerned, it nmust be clearly and precisely recalled
that the measures involved are for the purpose of observation and in no way
prejudge the organization's nature and activities, in respect of which the
evi dence gathered by the authorities will be confirnmed or invalidated or stil
under examination at the end of the observation period. The nmeasures will in
no way prejudge or replace the decisions taken by the courts. In any event,
the | aw nust be enforced and enable conflicts to be resol ved.

102. The Special Rapporteur also believes that the State, beyond day-to-day
management, must inplenment a strategy to prevent intolerance in the field of
religion and belief. He believes that sustained efforts are required to
pronote and develop a culture of tolerance and human rights. The State mnust
play an active role in devel opi ng awareness of the values of tol erance and
non-di scrimnation in the field of religion and belief. Lasting progress my
be achi eved, mainly through education and above all the school, by ensuring
that a human rights culture is inparted by school curricula and textbooks and
by properly trained teachers. This educational strategy must not only
propagate a culture of tol erance anong the popul ation, by incul cating val ues
under pi nned by hurman rights, but also devel op awareness and reasoned and
reasonabl e vigil ance towards any form of abuse or threat in the field of
religion and belief. There is a fundanental and inmedi ate need for analysis
and education to prepare young people to deal with questions of identity,
religion and belief and to provide themw th points of reference, nodels

and reasons for living, so as to prevent themfromfalling victimto
mani pul ation, extrem smand fanaticismand to enable themfreely to assume
full responsibility for their lives. |In this context, the Special Rapporteur
al so calls for an exam nation and analysis of the human condition today, which
is frequently characterized by standardi zati on, anonymty, depersonalization
or even a vacuum which religions, whose very nature nmakes them vehicles for
human rights, have not always nmanaged to fill. This phenonenon needs to be
studied in order to identify its origins and possible renedies; this requires
t he invol venent of all protagonists in the social, political and religious
fields.

103. The Speci al Rapporteur also recomends a canpaign to devel op awareness
anong the nmedia, and in particular the popular press, which all too often
portrays matters relating to religion and belief in a grotesque, not to say
totally distorted and harnful |ight. The reconmendations nmade by the Specia
Rapporteur under the progranme of advisory services (E/ CN.4/1995/91, p. 147)
shoul d therefore be inplenented, in particular training workshops for nedia
representatives to develop their awareness of the need to publish infornmation
that respects the principles of tolerance and non-discrimnation. These
measures woul d al so nmake it possible to educate and shape public opinion in
accordance with these principles.

104. The views of M. Habib Hussain, Special Rapporteur on the pronotion and
protection of the right to freedom of opinion and expression, regarding the
advi sability of introducing |egislation which makes puni shable any witings
or statenents fonmenting hatred, particularly in the press, wuld also be
extrenely val uabl e.
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105. The Speci al Rapporteur reiterates his reconmendati on (E/ CN. 4/1997/91,
para. 103) regarding the organi zation of a high-level intergovernnenta

meeting to consider and arrive at a collective approach to sects and religions
t hat respects human rights.

106. Finally, the Special Rapporteur again draws attention to the need to
shield questions of religion and belief fromthe tension and cl ashes of
interests, in particular political and econom c interests, that exist in the
i nternational sphere so that the freedonms of religion and belief my be
exercised with the serenity proper to them and not diverted fromtheir
purpose, for the benefit of every faith, of citizens and of society as a
whol e, and al so of human rights.

Not e

1/
Article 136

() Civil and civic rights and duties shall be neither dependent on
nor restricted by, the exercise of freedomof religion

(I'') The enjoynent of civil and civic rights and eligibility for public
of fice shall be independent of religious faith.

(I'1'T) No one shall be required to disclose his religious belief. The
authorities shall not have the right to inquire into a person's
menber ship of a Church or cult except to the extent that a statistica
survey ordered by | aw nmakes it necessary.

(I'V) No one may be conpelled to performany religious act or cerenony
or to participate in religious exercises or to use a religious form of
oat h.

Article 137

() There shall be no State Church

(I'l') Freedom of association to form Churches or cults shall be
guaranteed. The union of Churches or cults within the territory of the

Rei ch shall not be subject to any restriction

(I'11) Every Church or cult shall regulate and adm nister its affairs

i ndependently, within the limts of the |aw applicable to all. 1t shal
confer its offices without the participation of the State or the
communes.

(I'V) Churches or cults shall acquire | egal capacity according to the
general provisions of civil |aw

(V) Churches or cults shall remain corporate bodies in public law if
t hey have been previously. The other Churches or cults shall be granted
the sanme rights upon application if their statute and the nunmber of
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their nmenbers offer an assurance of their permanence. |If several such
Churches or cults in public |aw unite in one organi zation, that
organi zation shall also be a corporate body in public |aw.

(M) Churches or cults that are corporate bodies in public |aw shall be
entitled to | evy taxes in accordance with Land [ aw, on the basis of the
civil taxation lists.

(VIl) Associations whose purpose is the joint cultivation of a
phi | osophi cal ideology shall have the same status as Churches or cults.

(VIT1) Such further regulations as may be required for the
i mpl enentati on of these provisions shall be the responsibility of Land
| egi sl ation.

Article 138

() State contributions to Churches or cults, based on |aw, contract
or special legal title, shall be redeened by nmeans of a Land regul ation
The principles for such redenption shall be established by the Reich

(I'1) The right to own property and other rights of Churches and cults,
and al so religious associations, in respect of their institutions,
foundati ons and other assets destined for purposes of worship, education
or charity are guaranteed

Article 139

Sundays and | egal holidays continue to be guaranteed by the | aw as
days of rest and spiritual contenplation

Article 141
To the extent that there is a need for religious services and
spiritual care in the army, hospitals, prisons and other public

institutions, the Churches and cults shall be permtted to perform
religious acts, which shall be free fromall constraint.



	AcrAB6E.tmp
	AcrAB7F.tmp

