Ad Hoc Committee on the elaboration of complementary standards to the International Convention on the Elimination of All Forms of Racial Discrimination 

i. Kindly provide information on the phenomenon of xenophobia in your national context, including any general trends.

Recent studies on equal treatment reveal general trends and other information related to xenophobia.  In particular, statistical data published by Eurobarometer
 demonstrate that on average, the perception of the Maltese on the spread of discrimination on the grounds of ethnic origin in Malta is less than the average of the EU27.  Nonetheless, the Maltese are on average more prone to believe that race or ethnic origin can put someone at a disadvantage in the access to employment than the European counterparts.

In addition, a qualitative study “Racial Discrimination in Malta” analysed the nature and extent of racial discrimination in employment, in the access to and supply of goods and services and when in contact with authorities.  In fact, this study described less favourable treatment on the grounds of race or ethnic origin in various areas, namely at the place of work, educational establishments, private and public service providers, and others such as healthcare, housing, insurance as well as leisure and entertainment.  The experiences portrayed indicated that belonging to an ethnic minority in Malta continues to present multiple challenges in terms of racial discrimination and xenophobia.  This study was carried out as part of the EU co-funded project VS/2010/0569 Think Equal.

Besides, another qualitative study “Immigrant and Ethnic Minority Groups and Housing in Malta” illustrates examples of direct and indirect racial discrimination in housing in Malta.  This research, that was carried out as part of the EU co-funded project I’m Not Racist, But… JUST/2011/PROG/AG/1902, documents various degrees of abuse by neighbours and property owners, ranging from the non-verbal, to intimidation and harassment. Throughout this study, racist discourse and practices appeared to be normalised by property owners and estate agents.  In fact, the quality of treatment by estate agents depended also on the client’s ethnicity.

Another qualitative study, “Underreporting of Discriminatory Incidents in Malta”, carried out as part of the EU co-funded project VS/2009/0405 Strengthening Equality beyond Legislation demonstrated that the majority of respondents who had gone through discriminatory experiences or harassment on the grounds of race or ethnic origin did not speak of their experience to anyone, nor did they report their case to a responsible body.  The areas in which such racial discrimination was mostly experienced by respondents in this study were public transport, employment, pay, and places of entertainment.

ii. How is xenophobia addressed in your country (include any legal and judicial frameworks and practices, substantive and procedural measures)?

Malta has consistently condemned and continues to condemn racial discrimination. In effect, discrimination on the grounds of race or ethnic origin is covered by various legislations in Malta as per list provided below:

The Constitution of Malta which expressly states that no law shall make any provision that is discriminatory either in itself or in its effects. It defines the term ‘discriminatory’ as “affording different treatment to different persons attributable wholly or mainly to their respective descriptions by race, place of origin, political opinions, colour, creed or sex whereby persons of one such description are subjected to disabilities or restrictions to which persons of another such description are not made subject or are accorded privileges or advantages which are not accorded to persons of another such description.”

It is relevant to note that this part of the Constitution cannot be amended except by a two-thirds majority of Parliament, something which is very difficult to achieve given the fact that in Malta there are only two main political parties and that the Government usually enjoys a majority of less than five seats.

Chapter 319 - European Convention Act which made provision for the substantive Articles of the European Convention of Human Rights and the Fundamental Freedoms, to become and be enforceable as part of the Law of Malta. 

Article 3(1) states that: “The Human Rights and Fundamental Freedoms shall be, and be enforceable as, part of the Law of Malta.”

Article 3(2) further states that: “Where any ordinary law is inconsistent with the Human Rights and Fundamental Freedoms, the said Human Rights and Fundamental Freedoms shall prevail, and such ordinary law, shall, to the extent of the inconsistency, be void.”

Article 14 states: “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”
Besides accepting to enforce these rights within the State, Malta also agreed to provide an external procedure. Article 25 of the European Convention of Human Rights provides that: “the Commission may receive petitions, from any person, non-governmental organisation or group of individuals claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in this Convention, provided that the High Contracting Party against which the complaint has been lodged has declared that it recognizes the competence of the Commission to receive such petitions.”

Through this procedure Malta has undertaken a self-imposed international obligation, permitting its organs to be controlled by giving the individual access to an international independent and impartial tribunal to remedy the violation of his fundamental human rights by the State.

Legal Notice 85 of 2007 – Equal Treatment of Persons Order that prohibits direct and indirect discrimination based on racial or ethnic origin, and harassment in relation to: social protection, social advantages, education and the access to and supply of goods and services that are available to the public; and

Chapter 456 – Equality for Men and Women Act that prohibits direct and indirect discrimination on the grounds of race or ethnic origin (among other grounds) as well as sexual harassment in employment and education and vocational guidance.

Subsidiary Legislation 456.01 – Access to Goods and Services and their Supply (Equal Treatment) Regulations which gave effect to the relevant provisions of Council Directive 2004/113/EC implementing the principle of equal treatment between men and women in the access to goods and services and their supply.

Chapter 71 – Seditious Propaganda (Prohibition) Ordinance establishes the criminal offence of the importation, publication, possession and distribution of seditious material. It defines seditious material as:

“any written or printed matter, sign or visible representation contained in any newspaper, poster, book, letter, parcel or other document and any gramophone record or recorded tape which is likely or may have a tendency directly or indirectly, whether be inference, suggestion, allusion, metaphor, implication or otherwise

(e) to promote feelings of ill will and hostility between different classes or races of the inhabitants of Malta.”

Chapter 248 - Press Act which in Article 6 states that whosoever by means of published and printed matter threatens, insults or exposes to hatred, persecution or contempt, a person or group of persons because of their gender, gender identity, sexual orientation, race, colour, language, ethnic origin, religion or belief or political or other opinion, disability shall be liable on conviction to imprisonment for a term not exceeding three months and to a fine.
Chapter 9 – Criminal Code, there are various articles in the Criminal Code which make reference to racism. Of particular importance are Articles 82A and 83B. These articles state:

Article 82A:

“ (1) Whosoever uses any threatening, abusive or insulting words or behaviour, or displays any written or printed material which is threatening, abusive or insulting, or otherwise conducts himself in such a manner, with intent thereby to stir up violence or hatred against another person or group on the grounds of gender, gender identity, sexual orientation, race, colour, language, ethnic origin, religion or belief or political or other opinion or whereby such violence or racial hatred is likely, having regard to all the circumstances, to be stirred up shall, on conviction, be liable to imprisonment for a term from six to eighteen months.

(2) For the purposes of the foregoing sub-article ‘violence or hatred’ means violence or hatred against a person or against a group of persons in Malta defined by reference to gender, gender identity, sexual orientation, race, colour, language, ethnic origin, religion or belief or political or other opinion.”

Article 83B (entitled General Provision Applicable to offences which are racially aggravated or motivated by Xenophobia):

“The punishment established for any offence shall be increased by one or two degrees when the offence is aggravated or motivated, wholly or in part by hatred against a group, on the grounds of gender, gender identity, sexual orientation, race, colour, language, ethnic origin, religion or belief or political or other opinion within the meaning of sub-articles (3) to (6), both inclusive, of article 222A.

Subsidiary Legislation 350.26- Requirements and as to Standards and the Promotion or Racial Equality which also makes reference to the UN International Convention on the Elimination of all Forms of Racial Discrimination.

Subsidiary Legislation 452.95 – Equal Treatment in Employment regulations  which in Article 1(3) states:

“The purpose of these regulations is to put into effect the principle of equal treatment in relation to employment by laying down minimum requirements to combat discriminatory treatment on the grounds of religion or religious belief, disability, age, sex, sexual orientation, and racial or ethnic origin. 

 These regulations make it unlawful for a person to subject another person to discriminatory treatment, whether directly or indirectly on various grounds including racial or ethnic origin.

Subsidiary Legislation 451.02 – Mutual Recognition of Higher Education qualifications in the European Region Regulations which also tackle the question of discrimination in regulation 3. This states that:

“(1) Holders of any qualifications issued by a recognised institution of higher education of one party of the Party States shall have adequate access, upon request to the appropriate body, to a transparent, coherent and reliable assessment of the qualifications.

(2) No discrimination shall be made in this respect on any ground as the applicant’s gender, race, colour, disability, language, religion, political or other opinion, national, ethnic or social origin, association with a national minority, property, birth or other status, or on the grounds of any other circumstance not related to the merits of the qualification for which recognition is sought and skills achieved.”

Subsidiary Legislation 460.15 – Equal Treatment of Persons Order which implemented Council Directive 2000/43/EC on the principle of equal treatment between persons irrespective of racial or ethnic origin.

 Subsidiary Legislation 460.16  - Equal Treatment in  Self-Employment and Occupation Order which further implemented Council Directive 2000/43/EC on the principle of equal treatment between persons irrespective of racial or ethnic origin and Council Directive 2000/78EC establishing a general framework for equal treatment in employment and occupation.

Malta is also a party to the International Covenant on Civil and Political rights which Malta signed and ratified in September 1990.

Il-Pulizija v. Norman Lowell
 (2008) - Regarding a domestic case of racial incitement.

This is an interesting case where the Maltese Court in defining racial hatred referred to the Convention on the Elimination of all Forms of Racial Discrimination. It also draws clear boundaries for the right freedom of expression (which even the European Court of Human Rights has declared that it is not absolute), to avoid such right being used to enable individuals to spread racial hatred with impunity. 

Facts of the case 

The Maltese citizen Norman Lowell was accused of having incited racial hatred through speeches, behaviour and gesticulations during gatherings which he attended in two localities in Malta, specifically in Rabat on 3 April 2006 and in Qawra (limits of St. Paul’s Bay) on 8 May 2006. On these two occasions the accused uttered threatening and insulting words and displayed an abusive behaviour against people of a particular race or colour and the President of Malta (whom he insulted with debasing words and gesticulations). Moreover, he also stood accused that between December 2003 and March 2006, he attempted to foment racial hatred through an article he wrote entitled “Coming Cataclysmic Crises”
 where he used highly inflammatory words and brandishing racially motivated threats. 

In this article, he also attacked the State of Israel whom he defined as a terrorist State and referred to Jews as parasites. He also referred to wars against “inferior races”
 and the glorification of Hitler as a “Hero.”
 He also referred to Muslims as “rodents.”
 The prosecution also presented a recording of a meeting Lowell had done in Rabat at the Nigret Night Club, where amongst the words that were said, there were in particular phrases such as “vicious Sudanese, Malta tintebah bin-Negri, scuttle their boats, and nkun jien li nghati l-ordni to shoot”
 amongst others.

The Judgment

In its Judgment the Court stated that Freedom of Expression is enshrined into our Legal order, primarily through two instruments: the Constitution of Malta and the European Convention on Human Rights.
 In the Court’s view, freedom of expression is a very important and noble right which should be used to publish information and ideas on any subject attracting public interest for the common good of society. Journalists and writers should therefore be judicious as to what they write or express in order to maintain the balance of social harmony. In cases where conflict arises it is the role of the Courts of Justice to balance the various conflicting interests. The gratuitous attacks on innocent third parties in the article (as referred to in the facts above) totally infringe the canons of journalistic ethics and therefore should be deemed contemptible by the objective and balanced reader as well as by this honourable Court. The Court in fact decided to lay down the limits regarding the extent of a person’s freedom of expression in the following highly interesting observation:

“Il-pubbliku ghandu d-dritt li ma jkunx offiz fil-persuna tieghu, fir-razza, fir-religjon u fil-kulur ta’ karnaggjon. Ghandu dritt li r-reputazzjoni u drittijiet tieghu jkunu protetti u min jattakka din il-komunita ta’ gid morali b’attribuzzjonijiet specifici, jrid almenu jipprova lattribuzzjonijiet specifici li jaghmel, ghal inqas sostanzjalment, u jipprova l-allegazzjonijiet tieghu biex b’hekk ikun jista jehles mir-responsabbilitajiet tieghu quddiem l-ligi.”

Translation: “The public has a right not to be insulted in relation to his person, race, religion and colour of skin. He is entitled to the protection of his good reputation and whoever attacks this Community of good moral standing, with specific assertions has to at least prove such assertions in a substantial manner, so that he can be free from liability according to law.”    

The Court went on to define what is meant by the term ‘racial hatred’. It pointed out that our Criminal Code
 does not furnish a precise meaning while local jurisprudence is quite scarce given the recent promulgation of this offence into our legal framework. The Court in fact took the definition given in the Convention on the Elimination of All Forms of Racial Discrimination which provides the following:

“Any distinction, exclusion, restriction or preference based on race, colour, descent or national or ethnic origin, which has the purpose or effect of nullyfying or impairing the recognition, enjoyment or exercise on or equal footing of human rights and fundamental freedom in the political economic, social, cultural or any other field of public life.”

The Convention defines racism as: “a system of beliefs, held consciously or otherwise, alleging the inferiority of members of one supposedly biologically different groups to those of one’s own group. It is therefore prejudice or animosity against people who belong to other races…….Racial discrimination is any action which treats people differently in any manner because of prejudice about race – it is therefore the action that stems from the beliefs and prejudice of racism.”

From the facts of the case the Court came to the conclusion that the accused views people professing the Muslim faith as prone to instigate terrorism. For instance, he stated that British citizens are afraid to be recovered in public hospitals as the doctors and nurses are mostly Muslim and therefore these patients run the risk of being poisoned. He also refers to serious crimes committed by Asylum seekers in Malta such as for instance the rape of a young woman and theft and some isolated crimes such as when an Asylum seeker entered the Ta Giezu church in Valletta and damaged a Crucifix. The accused also alluded to the need to cleanse Malta from refugees and asylum seekers and showed derision regarding child adoptions from Africa, stating that he didn’t want to see his children mixing with children from Katanga and Mozambique.

The Court found that by applying the objective test of the reasonable man in the street, these words and references amount to a threatening behaviour which is highly offensive and conducive to racial hatred. It believes that the accused views persons with a dark complexion from a racist viewpoint as inferior races which should be eradicated, while elevating persons with a white complexion. From the Court’s viewpoint, it is clear that the accused is propelled by racial hatred, a very serious crime. The Court feels that it has the duty to protect all minority races in Malta as it is entrusted with the responsibility to protect the rights of every citizen irrespective of race, colour or religion.

The accused was found guilty of inciting racial hatred and condemned to two years imprisonment suspended for four years and a fine of €500. 

iii. Which national mechanisms(s) with competences to protect against and prevent all forms and manifestation of racism, racial discrimination, xenophobia and related intolerance does your country have in place? Kindly indicate the(ir) mandate(s) and powers, including any proposals for improvement on the basis of national experience.

In Malta, the National Commission for the Promotion of Equality (NCPE) is empowered to safeguard equal treatment on the grounds of race or ethnic origin in the access to and supply of goods and services by virtue of Legal Notice 85 of 2007 – Equal Treatment of Persons Order and in employment and education by virtue of Chapter 456 of the Laws of Malta – Equality for Men and Women Act.  This legislation also delineates the functions of this Commission as follows:
(a) To identify, establish and update all policies directly or indirectly related to issues of equality for men and women;
(b) To identify the needs of persons who are disadvantaged by reasons of their sex and to take such steps within its power and to propose appropriate measures in order to cater for such needs in the widest manner possible;
(c) To monitor the implementation of national policies with respect to the promotion of equality for men and women;
(d) To liaise between, and ensure the necessary coordination between, government departments and other agencies in the implementation of measures, services or initiatives proposed by Government or the Commission from time to time;
(e) To keep direct and continuous contact with local and foreign bodies working in the field of equality issues, and with other groups, agencies or individuals as the need arises;
(f) To work towards the elimination of discrimination between men and women;
(g) To carry out general and independent investigations with a view to determine whether the provisions of this Act are being complied with;
(h) To independently investigate complaints of a more particular or individual character to determine whether the provisions of this Act are being contravened with respect to the complainant and, where deemed appropriate, to mediate with regard to such complaints;
(i) To inquire into and advise or make determinations in an independent manner on any matter relating to equality between men and women as may be referred to it by the Minister;
(j) To provide independent assistance, where and as appropriate, to persons suffering from discrimination in enforcing their rights under this Act;
(k) To keep under review the working of this Act, and where deemed required, at the request of the Minister or otherwise, submit proposals for its amendment or substitution;
(l) To perform such other function as may be assigned by this or any other Act or such other functions as may be assigned by the Minister.

iv. Kindly provide information or any comments your country might have on the issue of procedural gaps to the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), including any legal and judicial frameworks and practices, substantive and procedural measures.

Malta does not consider that there are any issues of procedural gaps to the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD).  

v. Would your country have any comments on the issue of the impact of reservations on the implementation to the ICERD? Is there a need for reservations and why?

Reservations are indeed useful, especially since they may help to clarify certain provisions of the International Convention on the Elimination of Racial Discrimination which States parties to such Convention might have. Malta has raised two reservations regarding the correct interpretation of Article 4 and Article 6 respectively. With regards to Article 4 the Maltese State interprets Article 4 as requiring States to fulfil their Positive Obligations to enact further legislation to complement existing legislative frameworks and practice. In fact, for instance Article 82A and 83B of Chapter 9 of the laws of Malta were added in 2002 and 2009 respectively. In effect Article 82A deals with the Criminalisation of incitement to racial hatred, while Article 83B increases the punishment for the offence in 82A if that offence was motivated by Xenophobia. The reservation in this regard serves to question whether the State is fulfilling its obligations under this Article of the Convention.

The Maltese rapporteur to the committee, mentioned that a divergence of opinion regarding the mandatory nature Article 4 still persisted between Malta and the Committee
; a view which is also shared by other committee members.
  Concerning Article 6, the Maltese reservation regarded the interpretation concerning “reparation or satisfaction” where it considered its obligations fulfilled if any form of redress mentioned in Article 6 is made available, while it interprets satisfaction “as including any form of redress effective to bring the discriminatory conduct to an end.” It is important for the State to be able to lodge these reservations to be discussed with the Committee on the Elimination of Racial Discrimination, in order to ascertain the correct interpretation thereof. Reservations therefore have a practical use to highlight the interpretation of certain parts of the Convention by the State which ultimately impacts the implementation of the ICERD based on those interpretations.

vi. Would your country have any comments concerning Article 14 of the ICERD (declaration by State Party recognizing the competency of the Committee to receive/consider individual complaints)?

Malta agrees in principle with the fact that there is committee which can oversee and consider claims of those who claim to be victims of a violation by Malta of any of the rights set forth in the Convention. Malta also agrees that the State Party should always be made aware of what the Committee is investigating, can submit its explanations and that an aggrieved party should try and use national ordinary procedures to remedy or stop the situation which he/she is in before he/she resorts to the Committee. 

vii. Which CERD recommendations has your country implemented with regard to national mechanisms and xenophobia, including any legal and judicial frameworks and practices, substantive and procedural measures? What has been your national experience (including challenges) in this regard?

The National Commission for the Promotion of Equality works to safeguard equal treatment on the grounds of race and ethnic origin in employment, education and in the access and supply of goods and services. To this end, the Commission carries out awareness raising campaigns and disseminates information on rights and responsibilities in relation to this subject matter through training.  In addition, it assists persons who feel discriminated against in this regard by investigating their complaints and also carries out research on specific facets related to racial discrimination at a national level.

Furthermore, as seen from the information provided above, Malta has enacted various legislations in order to tackle racial discrimination and xenophobia. Aggrieved parties can resort to the ordinary courts and even to the Constitutional Court, in these cases. 

viii. How is assistance provided to victims and/or affected communities of racism, racial discrimination, xenophobia and related intolerance at the domestic level? How do victims and/or affected communities participate fully and effectively in relevant processes and national mechanisms?

The National Commission for the Promotion of Equality assists persons who feel discriminated against on the grounds of race or ethnic origin in employment, education and in the access to and supply of goods and services, by investigating their complaints. The Commission provides independent assistance and carries out independent investigations in relation to alleged discriminatory incidents that are lodged with it.  The complaints procedure followed by the Commission is delineated in Legal Notice 316 of 2011 – Procedure for Investigation Regulations.

The National Commission for the Promotion of Equality addresses affected communities and persons who are at higher risk of being discriminated against on the grounds of race or ethnic origin through various initiatives in which they participate. In addition, these communities, and civil society organisations that represent them, collaborate with the Commission through discussions, consultations and through partnering with it to enhance the efficiency and effectiveness of the initiatives that are carried out by the Commission.

ix. With regard to the topics of this questionnaire:

a. Kindly indicate any possible recommendations your country would wish to provide; and,

b. Are there any additional comments or information your country wishes to provide in relation to xenophobia, national mechanism or procedural gaps?

No additional comments or recommendations are required. 
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