¢ A\, UNITED NATIONS
{\Y HUMAN RIGHTS

W’W" OFFICE OF THE HIGH COMMISSIONER
Expert Meeting on
Protecting the human rights of migrants in the context of return

6 March 2018
Palais Wilson, Room 1-016

Concept Note

In recent years, the topic of return has become increasingly prominent in migration governance
discussions. Return has been promoted as the “preferred option” and an essential aspect of a “well-managed
migration policy”, largely because of its presumed, though largely unproven, deterrent effect on irregular
migration, and other assumptions such as the links between returns and well-functioning asylum systems.
Globally, the number of people subject to returns has been increasing, despite the fact that global migration
figures remain relatively stable and are even decreasing in some countries.!

States are also increasingly prioritising return over other available policy options such as regularisation or
expanded regular migration pathways. For example, from 2009 to 2016, the United States forcibly removed
3,094,208 persons, and voluntarily removed an additional 2,186,907 persons who were apprehended at the
border.? Similarly, in 2015, a total of 175,220 persons were either forcibly or voluntarily returned from Europe
according to figures registered by Frontex,® representing a nearly 9 per cent increase over the previous year
and the highest number of recorded returns from Europe since 2011.* Meanwhile, the International
Organization for Migration (IOM) has returned more than half a million people in the past ten years and
reported voluntarily returning 98,403 persons in 2016 alone,’ representing a 41 percent increase from the
previous year, the overwhelmingly majority of which were carried out from Europe.®

However, the return phenomenon is not limited to countries in the global north alone. Increasingly, countries
in the global south are also prioritising returns, often due to financial and political pressure from neighbouring
countries to limit or “combat” irregular migration. For example, due in large part to pressure from the USA,
Mexico adopted the Programa Frontera Sur and subsequently deported around 150,000 Central American
migrants between October 1, 2015 and January 31, 2016, representing a 44 percent increase over the previous
year.’

In the view of the Office of the High Commissioner for Human Rights (OHCHR), current return practices are
leading to a number of serious human rights concerns. While States retain a sovereign prerogative to remove
from their territory those who do not have a right to enter or remain, this prerogative is not absolute and must
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always be subject to human rights considerations. Human rights concerns in this context can broadly be
described as relating to a) lawfulness and b) sustainability. On the former issue, OHCHR is currently mapping
existing forms and mechanisms of protection under international human rights law that protect migrants from
return due to human rights considerations including the inability of the country of origin (or country of habitual
residence for stateless persons) to protect against torture, ill-treatment or other serious harm. Investigations
into the lawfulness of returns would also monitor due process and proportionality requirements under
international human rights law, including in the context of pre-removal detention and the use of force during
returns.

The second — and often related — issue is that of sustainability. In the absence of adequate post-return
monitoring, deporting States are generally unaware of what is happening to returnees. Significant evidence
suggests that many returnees are unable to effectively reintegrate in the community to which they are
returned,® may end up internally displaced,® or may embark on new international migrations that are
increasingly precarious® due to the failure of the receiving State to provide adequate human rights protection.
Further human rights concerns related to the issue of the sustainability of returns include: concerns about the
genuine ‘voluntariness’ of the decision to return, lack of ‘pre-departure’ preparation for return, the
consequences of returns that are not carried out to the places of residence of the returning migrant, and a
lack of independent mechanisms for ongoing post-return human rights monitoring.

With this expert meeting, OHCHR is seeking to understand the human rights consequences, State obligations,
and possible remedies in the context of current return practices, both voluntary and involuntary. As the
international community embarks on the negotiation of a Global Compact aimed at ensuring that the
governance of migration is both more effective and more principled, the issue of returns is an essential issue.
This expert meeting will, therefore, seek to inform OHCHR's contributions to the Global Compact on Safe,
Regular, and Orderly Migration. The meeting will be guided by the findings of an OHCHR-drafted background
paper, which highlights the impacts of return practices and analyses the international legal landscape for
returns, discussing both potential sources of State obligations and gaps in legal protection for those who are
subject to return. The expert meeting will be informed by OHCHR’s Recommended Principles and Guidelines
on Human Rights at International Borders and the Global Migration Group’s (GMG) draft Principles and
Guidelines on the human rights protection of migrants in vulnerable situations.

Meeting Scope and Participation

This one-day expert meeting will provide a forum for exploring the human rights of migrants in the context of
return. It will discuss issues raised in the background paper and challenges posed by current State practices.
Each session is intended to feed into the final session, which aims to discuss recommendations and ways
forward.

Expected Outcomes

The goals of the meeting are to: (1) discuss challenges and human rights protection gaps posed by current
State return practices; (2) generate recommendations and next steps to address these challenges and gaps in
protection; and (3) identify areas of focus for OHCHR’s continued work on migration and human rights.
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