AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§310.35

agency in writing in a notice of suspen-
sion, with such suspension effective as
of the date on which there is no longer
substantial compliance.

(b) Suspension of FFP. If OCSE sus-
pends approval of an APD in accord-
ance with this part during the installa-
tion, operation, or enhancement of a
Computerized Tribal IV-D System,
FFP will not be available in any ex-
penditure incurred under the APD after
the date of the suspension until the
date OCSE determines that the com-
prehensive Tribal IV-D agency has
taken the actions specified in the no-
tice of suspension described in para-
graph (a) of this section. OCSE will no-
tify the comprehensive Tribal IV-D
agency in writing upon making such a
determination.

§310.35 Under what circumstances
would emergency FFP be available
for Computerized Tribal IV-D Sys-
tems?

(a) Conditions that must be met for
emergency FFP. OCSE will consider
waiving the approval requirements for
acquisitions in emergency situations,
such as natural or man-made disasters,
upon receipt of a written request from
the comprehensive Tribal IV-D agency.
In order for OCSE to consider waiving
the approval requirements in §310.25 of
this part, the following conditions
must be met:

(1) The comprehensive Tribal IV-D
agency must submit a written request
to OCSE prior to the acquisition of any
ADP equipment or services. The writ-
ten request must be sent by registered
mail and include:

(i) A brief description of the ADP
equipment and/or services to be ac-
quired and an estimate of their costs;

(ii) A brief description of the cir-
cumstances which resulted in the com-
prehensive Tribal IV-D agency’s need
to proceed prior to obtaining approval
from OCSE; and

(iii) A description of the harm that
will be caused if the comprehensive
Tribal IV-D agency does not acquire
immediately the ADP equipment and
services.
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(2) Upon receipt of the information,
OCSE will, within 14 working days of
receipt, take one of the following ac-
tions:

(i) Inform the comprehensive Tribal
IV-D agency in writing that the re-
quest has been disapproved and the rea-
son for disapproval; or

(ii) Inform the comprehensive Tribal
IV-D agency in writing that OCSE rec-
ognizes that an emergency exists and
that within 90 calendar days from the
date of the initial written request
under paragraph (a)(1) of this section
the comprehensive Tribal IV-D agency
must submit a formal request for ap-
proval which includes the information
specified at §310.25 of this title in order
for the ADP equipment or services ac-
quisition to be considered for OCSE’s
approval.

(b) Effective date of emergency FFP. If
OCSE approves the request submitted
under paragraph (a)(2) of this section,
FFP will be available from the date the
comprehensive Tribal IV-D agency ac-
quires the ADP equipment and serv-
ices.

Subpart D—Accountability and
Monitoring Procedures for
Computerized Tribal IV-D Sys-
tems

§310.40 What requirements apply for
accessing systems and records for
monitoring Computerized Tribal
IV-D Systems and Office Automa-
tion?

In accordance with Part 95 of this
title, a comprehensive Tribal IV-D
agency must allow OCSE access to the
system in all of its aspects, including
installation, operation, and cost
records of contractors and subcontrac-
tors, and of Service Agreements at
such intervals as are deemed necessary
by OCSE to determine whether the
conditions for FFP approval are being
met and to determine the efficiency,
effectiveness, reasonableness of the
system and its cost.

PARTS 311-399 [RESERVED]
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Subpart L—Targeted Assistance

400.310 Basis and scope.
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400.312 Opportunity to apply for services.

FUNDING AND SERVICE PRIORITIES

400.313 Use of funds.
400.314 Priority in provision of services.
400.315 General eligibility requirements.
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AUTHORITY: Section 412(a)(9), Immigration
and Nationality Act (8 U.S.C. 15622(a)(9)).
SOURCE: 45 FR 59323, Sept. 9, 1980, unless
otherwise noted.

Subpart A—Introduction

§400.1 Basis and purpose of the pro-
gram.

(a) This part prescribes requirements
concerning grants to States and other
public and private non-profit agencies,
wherever applicable under title IV of
the Immigration and Nationality Act.

(b) It is the purpose of this program
to provide for the effective resettle-
ment of refugees and to assist them to
achieve economic self-sufficiency as
quickly as possible.

(¢) Under the authority in section
412(a)(6)(B) of the Immigration and Na-
tionality Act, the Director has estab-
lished the provision of employment
services and English language training
as a priority in accomplishing the pur-
pose of this program.

[61 FR 3912, Jan. 30, 1986, as amended at 60
FR 33601, June 28, 1995]

§400.2 Definitions.

The following definitions are applica-
ble for purposes of this part:

AABD means aid to the aged, blind,
and disabled under title XVI of the So-
cial Security Act.

AB means aid to the blind under title
X of the Social Security Act.

Act means the Immigration and Na-
tionality Act.

APTD means aid to the permanently
and totally disabled under title XIV of
the Social Security Act.

Case management services means the
determination of which service(s) to
refer a refugee to, referral to such serv-

§400.2

ice(s), and tracking of the refugee’s
participation in such service(s).

Cash assistance means financial as-
sistance to refugees, including TANF,
SSI, refugee cash assistance, and gen-
eral assistance, as defined herein,
under title IV of the Act.

Designee, when referring to the State
agency’s designee, means an agency
designated by the State agency for the
purpose of carrying out the require-
ments of this part.

Director means the Director, Office of
Refugee Resettlement.

Economic self-sufficiency means earn-
ing a total family income at a level
that enables a family unit to support
itself without receipt of a cash assist-

ance grant.
Family unit means an individual
adult, married individuals without

children, or parents, or custodial rel-
atives, with minor children who are
not eligible for TANF, who live in the
same household.

Federal Funding or ‘FF’ means Fed-
eral funding for a State’s expenditures
under the refugee resettlement pro-
gram.

General assistance program means a fi-
nancial and/or medical assistance pro-
gram existing in a State or local juris-
diction which: (a) Is funded entirely by
State and/or local funds; (b) is gen-
erally available to needy persons resid-
ing in the State or locality who meet
specified income and resource require-
ments; and (c) consists of one-time
emergency, or ongoing assistance in-
tended to meet basic needs of recipi-
ents, such as food, clothing, shelter,
medical care, or other essentials of liv-
ing.

HHS means the Department of Health
and Human Services.

Local resettlement agency means a
local affiliate or subcontractor of a na-
tional voluntary agency that has en-
tered into a grant, contract, or cooper-
ative agreement with the United
States Department of State or other
appropriate Federal agency to provide
for the reception and initial placement
of refugees in the United States.

Medical assistance means medical
services to refugees, including Med-
icaid, refugee medical assistance, and
general assistance, as defined herein,
under title IV of the Act.
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National voluntary agency means one
of the national resettlement agencies
or a State or local government that
has entered into a grant, contract, or
cooperative agreement with the United
States Department of State or other
appropriate Federal agency to provide
for the reception and initial placement
of refugees in the United States.

OAA means old age assistance under
title I of the Social Security Act.

ORR means the Office of Refugee Re-
settlement.

Plan means a written description of
the State’s refugee resettlement pro-
gram and a commitment by the State
to administer or supervise the adminis-
tration of the program in accordance
with Federal requirements in this part.

RCA Plan means a written descrip-
tion of the public/private RCA program
administered by local resettlement
agencies under contract or grant with
a State.

Refugee means an individual who
meets the definitions of a refugee
under section 101(a)(42) of the Act.

Refugee cash assistance (RCA) means
cash assistance provided under section
412(e) of the Act to refugees who are in-
eligible for TANF, OAA, AB, APTD,
AABD, or SSI.

Refugee medical assistance (RMA)
means: (a) Medical assistance provided
under section 412(e) of the Act to refu-
gees who are ineligible for the Med-
icaid program; and (b) services pro-
vided in accordance with §§400.106 and
400.107 of this part.

Secretary means the Secretary of
HHS.

Sponsor means an individual, church,
civic organization, State or local gov-
ernment, or other group or organiza-
tion which has agreed to help in the re-
ception and initial placement of refu-
gees in the United States and other
public and private non-profit agencies,
wherever.

SSI means supplemental security in-
come under title XVI of the Social Se-
curity Act.

State means the 50 States, the Dis-
trict of Columbia, Guam, Puerto Rico,
the Virgin Islands, the Commonwealth
of the Northern Mariana Islands,
American Samoa, and the Trust Terri-
tories of the Pacific.
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State agency means the agency (or
agencies) designated by the Governor
or the appropriate legislative authority
of the State to develop and administer,
or supervise the administration of, the
plan and includes any local agencies
administering the plan under super-
vision of the State agency.

State Coordinator means the indi-
vidual designated by the Governor or
the appropriate legislative authority of
the State to be responsible for, and
who is authorized to, ensure coordina-
tion of public and private resources in
refugee resettlement.

Support services means services pro-
vided or contracted for by a State,
which are designed to meet resettle-
ment needs of refugees, for which fund-
ing is available under title IV of the
Act.

TANF means temporary assistance
for needy families under Title IV-A of
the Social Security Act.

Time-eligibility means the period for
which FF (Federal funding) is provided
under §§400.203 and 400.204 of this part,
after applying the limitation ‘‘[sJubject
to the availability of funds’ in accord-
ance with §400.202.

Title IV of the Act means title IV,
Chapter 2, of the Immigration and Na-
tionality Act.

[61 FR 3912, Jan. 30, 1986, as amended at 54
FR 5475, Feb. 3, 1989; 58 FR 46090, Sept. 1,
1993; 58 FR 64507, Dec. 8, 1993; 656 FR 15442,
Mar. 22, 2000]

§400.3 [Reserved]

Subpart B—Grants to States for
Refugee Resettlement

THE STATE PLAN

§400.4 Purpose of the plan.

(a) In order for a State to receive ref-
ugee resettlement assistance from
funds appropriated under section 414 of
the Act, it must submit to ORR a plan
that meets the requirements of title IV
of the Act and of this part and that is
approved under §400.8 of this part.

(b) A State must certify no later
than 30 days after the beginning of
each Federal fiscal year that the ap-
proved State plan is current and con-
tinues in effect. If a State wishes to
change its plan, a State must submit a
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proposed amendment to the plan. The
proposed amendment will be reviewed
and approved or disapproved in accord-
ance with §400.8.

[61 FR 3912, Jan. 30, 1986, as amended at 60
FR 33602, June 28, 1995]

§400.5 Content of the plan.

The plan must:

(a) Provide for the designation of,
and describe the organization and func-
tions of, a State agency (or agencies)
responsible for developing the plan and
administering, or supervising the ad-
ministration of, the plan;

(b) Describe how the State will co-
ordinate cash and medical assistance
with support services to ensure their
successful use to encourage effective
refugee resettlement and to promote
employment and economic self-suffi-
ciency as quickly as possible.

(c) Describe how the State will en-
sure that language training and em-
ployment services are made available
to refugees receiving cash assistance,
and to other refugees, including State
efforts to actively encourage refugee
registration for employment services;

(d) Identify an individual designated
by the Governor or the appropriate leg-
islative authority of the State, with
the title of State Coordinator, who is
employed by the State and will have
the responsibility and authority to en-
sure coordination of public and private
resources in refugee resettlement in
the State;

(e) Provide for, and describe the pro-
cedures established for, the care and
supervision of, and legal responsibility
(including legal custody and/or guard-
ianship under State law, as appro-
priate) for, unaccompanied refugee
children in the State;

(f) Provide for and describe (1) the
procedures established to identify refu-
gees who, at the time of resettlement
in the State, are determined to have
medical conditions requiring, or med-
ical histories indicating a need for,
treatment or observation, and (2) the
procedures established to monitor any
necessary treatment or observation;

(g) Provide that assistance and serv-
ices funded under the plan will be pro-
vided to refugees without regard to
race, religion, nationality, sex, or po-
litical opinion; and

§400.7

(h) Provide that the State will, un-
less exempted from this requirement
by the Director, assure that meetings
are convened, not less often than quar-
terly, whereby representatives of local
resettlement agencies, local commu-
nity service agencies, and other agen-
cies that serve refugees meet with rep-
resentatives of State and local govern-
ments to plan and coordinate the ap-
propriate placement of refugees in ad-
vance of the refugees’ arrival. All ex-
isting exemptions to this requirement
will expire 90 days after the effective
date of this rule. Any State that wishes
to be exempted from the provisions re-
garding the holding and frequency of
meetings may apply by submitting a
written request to the Director. The re-
quest must set forth the reasons why
the State considers these meetings un-
necessary because of the absence of
problems associated with the planning
and coordination of refugee placement.
An approved exemption will remain in
effect for three years, at which time a
State may reapply.

(i) Provide that the State will:

(1) Comply with the provisions of
title IV, Chapter 2, of the Act and offi-
cial issuances of the Director;

(2) Meet the requirements in this
part;

(3) Comply with all other applicable
Federal statutes and regulations in ef-
fect during the time that it is receiving
grant funding; and

(4) Amend the plan as needed to com-
ply with standards, goals, and prior-
ities established by the Director.

(Approved by the Office of Management and
Budget under control number 0960-0418)

[61 FR 3912, Jan. 30, 1986, as amended at 60
FR 33602, June 28, 1995; 656 FR 15443, Mar. 22,
2000]

§400.6 [Reserved]

§400.7 Submittal of the State plan and
plan amendments for Governor’s re-
view.

A plan or plan amendment under
title IV of the Act must be submitted
to the State Governor or his or her des-
ignee, for review, comment, and signa-
ture before the plan is submitted to
ORR.

[61 FR 3913, Jan. 30, 1986]
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§400.8 Approval of State plans and
plan amendments.

(a) The State agency must submit
the State plan and plan amendments
which have been signed by the Gov-
ernor, or his or her designee, together
with one copy of such plan or amend-
ment, to the Director of ORR, or his or
her designee, for approval. States are
encouraged to consult with the Direc-
tor, or his or her designee, when a plan
or amendment is in preparation.

(b) The Director, or his or her des-
ignee, may initiate any necessary dis-
cussions with the State agency to clar-
ify aspects of the plan.

(c) No later than 45 days after the
State plan or plan amendment is sub-
mitted, the Director, or his or her des-
ignee, will—(1) Determine whether a
State plan or plan amendment meets
or continues to meet requirements for
approval based on relevant Federal
statutes and regulations, and (2) ap-
prove or disapprove the plan or plan
amendment.

(d) The Director, or designee, will no-
tify the State agency promptly of all
actions taken on State plans and
amendments.

(e) The effective date of an approved
State plan or plan amendment may not
be earlier than the first day of the cal-
endar quarter in which the State agen-
cy submits the plan or plan amend-
ment, except as otherwise approved by
the Director.

[61 FR 3913, Jan. 30, 1986]

§400.9 Administrative review of deci-
sions on approval of State plans
and plan amendments.

(a) Any State dissatisfied with a de-
termination by the Director, or his or
her designee, under §400.8 with respect
to any plan or plan amendment may,
within 60 days after the date of notifi-
cation of such determination, file a pe-
tition with the Director, or designee,
for reconsideration of the determina-
tion.

(b) A State may request that a hear-
ing be held, but it is not required to do
s0.

(c) If a State requests a hearing, the
Director, or designee, will notify the
State within 30 days after receipt of
such a petition, of the time and loca-
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tion of the hearing to reconsider the
issue.

(d) The hearing must be held not less
than 30 days nor more than 60 days
after the date the notice of the hearing
is furnished to the State, unless the Di-
rector, or designee, and the State agree
in writing on another time.

(e) The hearing procedures in part 213
of this title will be used except that:

(1) ““The Director” is substituted
where there is a reference to ‘‘the Ad-
ministrator,” and

(2) “ORR Hearing Clerk” is sub-
stituted where there is reference to the
“SRS Hearing Clerk.”

(f) The Director will affirm, modify,
or reverse the original decisions within
60 days of the receipt of the State’s pe-
tition or, if a hearing is held, within 60
days after the hearing.

(g) The initial determination by the
Director, or designee, that a plan or
amendment is not approvable shall re-
main in effect pending the reconsider-
ation.

(h) If the Director reverses the origi-
nal decision, ORR will reimburse any
funds incorrectly withheld or otherwise
denied.

[61 FR 3913, Jan. 30, 1986]
§400.10 [Reserved]
AWARD OF GRANTS TO STATES

§400.11 Award of Grants to States.

(a) Quarterly grants. Subject to the
availability of funds (and in accordance
with the limitations of Subpart J of
this part), ORR will make two types of
quarterly grants to eligible States:

(1) Grants for cash assistance, medical
assistance, and related administrative
costs (“CMA grants’’), for the following
purposes: Cash assistance provided by a
State or local public agency under the
program of temporary assistance for
needy families (TANF) under part A of
title IV of the Social Security Act,
under the adult assistance programs
(AABD, AB, APTD, or OAA) in the ter-
ritories, or under section 412(e) of the
Immigration and Nationality Act; fos-
ter care maintenance provided under
part E of title IV of the Social Security
Act; State supplementary payments
under section 1616(a) of the Social Se-
curity Act or section 212 of the Pub. L.
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93-66; medical assistance under title
XIX of the Social Security Act or
under section 412(e) of the Immigration
and Nationality Act; assistance and
services to unaccompanied minors
under section 412(d)(2)(B) of the Immi-
gration and Nationality Act; and cash
or medical assistance provided under a
public assistance program established
under authority other than Federal law
and under which such assistance is gen-
erally available to needy individuals or
families in similar circumstances with-
in the State; and

(2) Grants for social services, as set
forth in this part. ORR will compute the
amount of the quarterly awards based
on documents submitted by the State
agency in accordance with this section
and such other pertinent facts as the
Director may find necessary.

(b) Form and manner of State applica-
tion for grant award—(1) CMA grants.
For quarterly grants for cash assist-
ance, medical assistance, and related
administrative costs, including assist-
ance and services to unaccompanied
minors (‘“‘CMA grants’), a State must
submit to the Director, or designee,
yearly estimates for reimbursable costs
for the fiscal year, identified by type of
expense, and a justification statement
in support of the estimates no later
than 45 days prior to the beginning of
the fiscal year in accordance with
guidelines prescribed by the Director.

(2) Grants for refugee social services.
For quarterly grants for refugee social
services, a State must submit to the
Director, or designee, an annual plan
developed on the basis of local consult-
ative process on a form and at a time
prescribed by the Director.

(3) Quarterly adjustments. If a State
revises its estimates required in para-
graph (b)(1), it must submit to the Di-
rector, or designee, the revisions, ac-
companied by a justification state-
ment, no later than 30 days prior to the
beginning of the quarter in which the
revision or adjustment applies.

(c) Financial status report. A State
must submit to the Director, or des-
ignee, a financial status report de-
scribed in §74.73(a) of this title, no
later than 30 days after the end of each
quarter. Final financial reports must
be submitted in accordance with the
requirements described in §400.210.

§400.12

(d) Review. ORR will determine
whether the State’s description of serv-
ices, estimates, other relevant infor-
mation, and any adjustments to be
made for prior periods meet the re-
quirements under this part, and will
compute the quarterly award.

(e) Grant award. (1) ORR will trans-
mit to the State the grant award form
showing, by type of assistance, the
amount of the award.

(2) The State may draw funds, under
the Department’s Payment Manage-
ment System (PMS), as needed, to
meet the Federal share of disburse-
ments.

(Approved by the Office of Management and
Budget under control number 0960-0418)

[61 FR 3913, Jan. 30, 1986, as amended at 54
FR 5475, Feb. 3, 1989; 60 FR 33602, June 28,
1995; 656 FR 15443, Mar. 22, 2000]

§400.12 Adverse determinations con-
cerning State grants.

(a) Policy. The Secretary has estab-
lished a Departmental Grant Appeals
Board for the purpose of reviewing and
providing hearings on post-award dis-
putes which may arise in the adminis-
tration of certain grant programs by
constituent agencies of HHS. Section
16.3(c) of this title mandates an appel-
lant to exhaust any preliminary appeal
process required by regulation before a
formal appeal to the Board will be al-
lowed. Paragraph (d) of this section
provides an informal preliminary ap-
peal process for resolution of such dis-
putes within ORR prior to appeal to
the Board.

(b) Scope. Adverse determinations to
which this procedure is applicable are
as follows:

(1) Termination, in whole or in part,
of a grant for failure of the grantee to
carry out its approved project or pro-
gram in accordance with applicable law
and the terms and conditions of such
assistance or for failure of the grantee
otherwise to comply with any law, reg-
ulation, assurance, term, or condition
applicable to the grant.

(2) A determination that an expendi-
ture not allowable under the grant has
been charged to the grant or that the
grantee has otherwise failed to dis-
charge its obligation to account for
grant funds.
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(3) The disapproval of a grantee’s
written request for permission to incur
an expenditure during the term of a
grant.

(4) A determination that a grant is
void because the award was obtained
fraudulently, or was otherwise illegal
or invalid from inception.

(c) Notice of adverse determination. If
the Director, or his or her designee,
makes an adverse determination with
respect to a grant, he or she shall
promptly issue a notice of adverse de-
termination to the State which con-
tains the reasons for the determination
in sufficient detail to enable the State
agency to respond and informing the
State agency of the opportunity for re-
view under paragraph (d) of this sec-
tion.

(d) Request for review of an adverse de-
termination. (1) If the State agency
wants a review of the determination, it
must submit a request for such review
to the Director no later than 30 days
after the postmark on the notice, un-
less an extension of time is granted for
good cause.

(2) The request for review must con-
tain a full statement of the State’s po-
sition with respect to the determina-
tion being appealed and the pertinent
facts and reasons in support of such po-
sition. The State agency must attach
to the submission a copy of the notice.

(3) The Director may, at his or her
discretion, invite the State to discuss
pertinent issues and to submit such ad-
ditional information as he or she deems
appropriate.

(4) Based on his or her review, the Di-
rector will send a written response to
the State. If the response is adverse to
the State’s position, the correspond-
ence shall state the State’s right to ap-
peal to the Departmental Grant Ap-
peals Board, pursuant to part 16 of this
title.

(e) Request for appeal of an adverse de-
termination. (1) To appeal an adverse de-
termination, a State agency must file
an appeal with the Departmental Grant
Appeals Board, in accordance with re-
quirements contained in part 16 of this
title.

(2) The State’s application for review
must be postmarked no later than 30
days after the postmark on the Direc-
tor’s response to the State’s request for
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review in paragraph (d)(4) of this sec-
tion.

[61 FR 3914, Jan. 30, 1986]

§400.13 Cost allocation.

(a) A State must allocate costs, both
direct and indirect, appropriately be-
tween the Refugee Resettlement Pro-
gram (RRP) and other programs which
it administers.

(b) Within the RRP, a State must al-
locate costs appropriately among its
CMA grant, social services grant, and
any other Refugee Resettlement Pro-
gram (RRP) grants which it may re-
ceive, as prescribed by the Director.

(c) Certain administrative costs in-
curred for the overall management of
the State’s refugee program (e.g., de-
velopment of the State plan, overall
program coordination, and salary and
travel costs of the State Refugee Coor-
dinator), as identified by the Director,
may be charged to the CMA grant. All
other costs must be allocated among
the CMA grant, social services grant,
and any other Refugee Resettlement
Program (RRP) grants.

(d) Costs of case management serv-
ices, as defined in §400.2, may not be
charged to the CMA grant.

(e) Administrative costs incurred by
local resettlement agencies in the ad-
ministration of the public/private RCA
program (i.e., administrative costs of
providing cash assistance) may be
charged to the CMA grant. Administra-
tive costs of managing the services
component of the RCA program must
be charged to the social services grant.

[54 FR 5476, Feb. 3, 1989, as amended at 60 FR
33602, June 28, 1995; 656 FR 15443, Mar. 22, 2000]

Subpart C—General
Administration

SOURCE: 51 FR 3914, Jan. 30, 1986, unless
otherwise noted.

§§400.20-400.21 [Reserved]

§400.22 Responsibility of the State
agency.

(a) The State agency may not dele-
gate, to other than its own officials, re-
sponsibility for administering or super-
vising the administration of the plan.

(b) The State agency must have—
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(1) Methods for informing staff of
State policies, standards, procedures,
and instructions; and

(2) Systematic planned examination
and evaluation of operations in local
offices.

§400.23 Hearings.

(a) A State must provide applicants
for, and recipients of, assistance and
services under the Act with an oppor-
tunity for a hearing to contest adverse
determinations using hearing proce-
dures set forth in §205.10(a) of this title
for public assistance programs unless
otherwise specified in this part.

(b) If the issue is the date of entry
into the United States of an applicant
for or recipient of assistance or serv-
ices, the State or its designee must
provide for prompt resolution of the
issue by inspection of the individual’s
documentation issued by the Immigra-
tion and Naturalization Service (INS)
or by information obtained from INS,
rather than by hearing.

[61 FR 3914, Jan. 30, 1986, as amended at 65
FR 15443, Mar. 22, 2000]

§400.24 [Reserved]

§400.25 Residency requirements.

A State may not impose require-
ments as to duration of residence as a
condition of participation in the
State’s program for the provision of as-
sistance or services.

§400.26 [Reserved]

§400.27 Safeguarding and sharing of
information.

(a) Except for purposes directly con-
nected with, and necessary to, the ad-
ministration of the program, a State
must ensure that no information
about, or obtained from, an individual
and in possession of any agency pro-
viding assistance or services to such in-
dividual under the plan, will be dis-
closed in a form identifiable with the
individual without the individual’s
consent, or if the individual is a minor,
the consent of his or her parent or
guardian.

(b) The provision by a State to a
local resettlement agency or by a local
resettlement agency to a State, of in-
formation as to whether an individual

§400.41

has applied for or is receiving cash as-
sistance and the individual’s address
and telephone number is to be consid-
ered undertaken for a purpose directly
connected with, and necessary to, the
administration of the program during
the first 36 months after such individ-
ual’s entry into the United States.

[61 FR 3914, Jan. 30, 1986, as amended at 54
FR 5476, Feb. 3, 1989; 656 FR 15443, Mar. 22,
2000]

§400.28 Maintenance of records and
reports.

(a) A State must provide for the
maintenance of such operational
records as are necessary for Federal
monitoring of the State’s refugee reset-
tlement program in accordance with
part 74, Subpart D, of this title. This
recordkeeping must include:

(1) Documentation of services and as-
sistance provided, including identifica-
tion of individuals receiving those
services;

(2) Records on the location, progress,
and status of unaccompanied minor
refugee children, including the last
known address of parents; and

(3) Documentation that necessary
medical followup services and moni-
toring have been provided.

(b) A State must submit statistical
or programmatic information that the
Director determines to be required to
fulfill his or her responsibility under
the Act on refugees who receive assist-
ance and services which are provided,
or the costs of which are reimbursed,
under the Act.

(Approved by the Office of Management and
Budget under control number 0960-0418)

Subpart D—Immigration Status
and Identification of Refugees

SOURCE: 51 FR 3915, Jan. 30, 1986, unless
otherwise noted.
§400.40 Scope.

This subpart sets forth requirements
concerning the immigration status and
identification of eligible applicants for
assistance under title IV of the Act.

§400.41 Definitions
For purposes of this subpart—
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Applicant for asylum means an indi-
vidual who has applied for, but has not
been granted, asylum under section 208
of the Act.

Asylee means an individual who has
been granted asylum under section 208
of the Act.

DOCUMENTATION OF REFUGEE STATUS

§400.43 Requirements for documenta-
tion of refugee status.

(a) An applicant for assistance under
title IV of the Act must provide proof,
in the form of documentation issued by
the Immigration and Naturalization
Service (INS), of one of the following
statuses under the Act as a condition
of eligibility:

(1) Paroled as a refugee or asylee
under section 212(d)(5b) of the Act;

(2) Admitted as a refugee under sec-
tion 207 of the Act;

(3) Granted asylum under section 208
of the Act;

(4) Cuban and Haitian entrants, in ac-
cordance with requirements in 45 CFR
part 401;

(5) Certain Amerasians from Vietnam
who are admitted to the U.S. as immi-
grants pursuant to section 584 of the
Foreign Operations, Export Financing,
and Related Programs Appropriations
Act, 1988 (as contained in section 101(e)
of Public Law 100-202 and amended by
the 9th proviso under Migration and
Refugee Assistance in title II of the
Foreign Operations, Export Financing,
and Related Programs Appropriations
Acts, 1989 (Public Law 100461 as
amended)); or

(6) Admitted for permanent resi-
dence, provided the individual pre-
viously held one of the statuses identi-
fied above.

(b) The Director will issue instruc-
tions specifying the documentation
that applicants for assistance must
submit.

[61 FR 3915, Jan. 30, 1986, as amended at 65
FR 15443, Mar. 22, 2000]

§400.44 Restriction.

An applicant for asylum is not eligi-
ble for assistance under title IV of the
Act unless otherwise provided by Fed-
eral law.

[61 FR 3915, Jan. 30, 1986, as amended at 65
FR 15443, Mar. 22, 2000]

45 CFR Ch. IV (10-1-12 Edition)

Subpart E—Refugee Cash
Assistance

SOURCE: 656 FR 15443, Mar. 22, 2000 unless
otherwise noted.

§400.45 Requirements for the oper-
ation of an AFDC-type RCA pro-
gram.

This section applies to a State’s RCA
program that follows the State’s rules
under the Aid to Families with Depend-
ent Children (AFDC) program under
title IV-A of the Social Security Act,
prior to amendment by Public Law 104—
33. A State must continue to apply
these rules to its RCA program until it
implements a new RCA program under
§400.56 or §400.65. A State that receives
an approved waiver under §400.300 to
continue an AFDC-type RCA program
must follow the rules in this section.

(a) Recovery of overpayments and cor-
rection of underpayments. The State
agency must comply with regulations
at §233.20(a)(13) of this title governing
recovery of overpayments and correc-
tion of underpayments in the AFDC
program.

(b) Opportunity to apply for cash as-
sistance. (1) A State must provide any
individual wishing to do so, an oppor-
tunity to apply for cash assistance and
must determine the eligibility of each
applicant.

(2) In determining eligibility for cash
assistance, the State must—

(i) Comply with the regulations at
part 206 of this title governing applica-
tions, determinations of eligibility,
and furnishing assistance under public
assistance programs, as applicable to
the AFDC program;

(ii) Determine eligibility for other
cash assistance programs in accordance
with §400.51; and

(iii) Comply with
§400.54(a)(3) and 400.68.

(c) Emergency cash assistance to refu-
gees—A State must comply with the
regulations at §400.52.

(d) General eligibility requirements—A
State must comply with the regula-
tions at §400.53.

(e) Consideration of income and re-
sources. In considering the income and
resources of applicants for and recipi-
ents of refugee cash assistance, the
State agency must:

regulations at
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(1) Apply the regulations at
§233.20(a)(3) through (2) of this title for
considering income and resources of
AFDC applicants; and

(2) Apply the regulations at §400.66(b)
through (d).

(f) Need standards and payment levels.
(1) In determining need for refugee
cash assistance, a State agency must
use the State’s AFDC need standards
established under §233.20(a)(1) and (2) of
this title.

(2) In determining the amount of the
refugee cash assistance payment to an
eligible refugee who meets the stand-
ards in paragraph (f)(1) of this section
and applying the consideration of in-
come and resources in paragraph (e) of
this section and in §400.66(b) through
(d), a State must pay 100 percent of the
payment level which would be appro-
priate for an eligible filing unit of the
same size under the AFDC program.

(3) The State agency may use the
date of application as the date refugee
cash assistance begins in order to pro-
vide payments quickly to newly ar-
rived refugees.

(g) Proration of shelter, utilities, and
similar needs—If a State prorated allow-
ances for shelter, utilities, and similar
needs in its AFDC program under
§233.20(a)(5) of this title, it must pro-
rate such allowances in the same man-
ner in its refugee assistance programs.

(h) Other AFDC requirements applica-
ble to refugee cash assistance—In admin-
istering the program of refugee cash
assistance, the State agency must also
apply the following AFDC regulations
in this title:

233.31 Budgeting methods for AFDC.

233.32 Payment and budget months
(AFDC).

233.33 Determining eligibility pro-
spectively for all payment months
(AFDOC).

233.34 Computing the assistance
payment in the initial one or two
months (AFDC).

233.35 Computing the assistance
payment under retrospective budgeting
after the initial one or two months
(AFDC).

233.36 Monthly reporting (AFDC)—
which shall apply to recipients of ref-
ugee cash assistance who have been in
the United States more than 6 months.

§400.51

233.37 How monthly reports are
treated and what notices are required
(AFDC).

235.110 Fraud.

GENERAL

§400.48 Basis and scope.

This subpart sets forth requirements
concerning grants to States under sec-
tion 412(e) of the Act for refugee cash
assistance (RCA). Sections  400.48
through 400.55 apply to both public/pri-
vate RCA programs and publicly-ad-
ministered RCA programs.

§400.49 Recovery of overpayments and
correction of underpayments.

The State agency or its designee
agency(s) must maintain a procedure
to ensure recovery of overpayments
and correction of underpayments in the
RCA program.

§400.50 Opportunity to apply for cash
assistance.

(a) A State or its designee agency(s)
must provide any individual wishing to
do so, an opportunity to apply for cash
assistance and must determine the eli-
gibility of each applicant as promptly
as possible within no more than 30 days
from the date of application.

(b) A State or its designee agency(s)
must inform applicants about the eligi-
bility requirements and the rights and
responsibilities of applicants and re-
cipients under the program.

(c) In determining eligibility for cash
assistance, the State or its designee
agency(s) must promptly refer elderly
or disabled refugees and refugees with
dependent children to other cash as-
sistance programs to apply for assist-
ance in accordance with §400.51.

§400.51 Determination of eligibility
under other programs.

(a) TANF. For refugees determined
ineligible for cash assistance under the
TANF program, the State or its des-
ignee must determine eligibility for
refugee cash assistance in accordance
with §§400.53 and 400.59 in the case of
the public/private RCA program or
§§400.53 and 400.66 in the case of a pub-
licly-administered RCA program.

(b) Cash assistance to the aged, blind,
and disabled. (1) SSI. (i) The State
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agency or its designee must refer refu-
gees who are 65 years of age or older, or
who are blind or disabled, promptly to
the Social Security Administration to
apply for cash assistance under the SSI
program.

(ii) If the State agency or its des-
ignee determines that a refugee who is
65 years of age or older, or blind or dis-
abled, is eligible for refugee cash as-
sistance, it must furnish such assist-
ance until eligibility for cash assist-
ance under the SSI program is deter-
mined, provided the conditions of eligi-
bility for refugee cash assistance con-
tinue to be met.

(2) OAA, AB, APTD, or AABD. In
Guam, Puerto Rico, and the Virgin Is-
lands—

(i) Eligibility for cash assistance
under the OAA, AB, APTD, or AABD
program must be determined for refu-
gees who are 65 years or older, or who
are blind or disabled; and

(ii) If a refugee who is 65 years of age
or older, or blind or disabled, is deter-
mined to be eligible for refugee cash
assistance, such assistance must be
furnished until eligibility for cash as-
sistance under the OAA, AB, APTD, or
AABD program is determined, provided
the conditions of eligibility for refugee
cash assistance continue to be met.

§400.52 Emergency cash assistance to
refugees.

If the State agency or its designee
determines that a refugee has an ur-
gent need for cash assistance, it should
process the application for cash assist-
ance as quickly as possible and issue
the initial payment to the refugee on
an emergency basis.

§400.53 General
ments.

(a) Eligibility for refugee cash assist-
ance is limited to those who—

(1) Are new arrivals who have resided
in the U.S. less than the RCA eligi-
bility period determined by the ORR
Director in accordance with §400.211;

(2) Are ineligible for TANF, SSI,
OAA, AB, APTD, and AABD programs;

(3) Meet immigration status and
identification requirements in subpart
D of this part or are the dependent
children of, and part of the same fam-
ily unit as, individuals who meet the

eligibility require-
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requirements in subpart D, subject to
the limitation in §400.208 with respect
to nonrefugee children; and

(4) Are not full-time students in in-
stitutions of higher education, as de-
fined by the Director.

(b) A refugee may be eligible for ref-
ugee cash assistance under this subpart
during a period to be determined by the
Director in accordance with §400.211.

§400.54 Notice and hearings.

(a) Timely and adequate notice. (1) A
written notice must be sent or provided
to a recipient at least 10 days before
the date upon which refugee cash as-
sistance will be reduced, suspended, or
terminated.

(2) In providing notice to an appli-
cant or recipient to indicate that as-
sistance has been authorized, denied,
reduced, suspended, or terminated, the
written notice must clearly state the
action that will be taken, the reasons
for the action, and the right to request
a hearing.

(3) In providing notice to an appli-
cant or recipient to indicate that as-
sistance has been authorized, denied,
reduced, suspended, or terminated, the
State or its designee agency(s) must
specify the program(s) to which the no-
tice applies, clearly distinguishing be-
tween RCA and other assistance pro-
grams. For example, in the case of a
publicly-administered program, if a
refugee applies for assistance and is de-
termined ineligible for TANF but eligi-
ble for refugee cash assistance, the no-
tice to the applicant must specify
clearly the determinations with re-
spect both to TANF and to refugee
cash assistance. When a recipient of
refugee cash assistance is notified of
termination because of reaching the
time limit on such assistance, the
State or its designee must review the
case file to determine possible eligi-
bility for TANF or GA due to changed
circumstances and the notice to the re-
cipient must indicate the result of that
determination as well as the termi-
nation of RCA.

(b) Hearings. All applicants for and
recipients of refugee cash assistance
must be provided an opportunity for a

352



Off. of Refugee Resettlement, ACF, HHS

hearing to contest adverse determina-
tions. States must ensure that hear-
ings meet the due process standards in
Goldberg v. Kelly, 397 U.S. 254 (1970).

(1) Public/private RCA programs. The
State must specify in the public/pri-
vate RCA plan the hearing procedures
to be used in the RCA program. The
plan may specify that the local reset-
tlement agency(s) will refer all hearing
requests to a State-administered hear-
ing process. If the plan does not specify
the use of a State-administered hearing
process, then the procedures to be fol-
lowed must include:

(i) The State or local resettlement
agency(s) responsible for the provision
of RCA must provide an applicant for
or recipient of refugee cash assistance
an opportunity for an oral hearing to
contest adverse determinations. Hear-
ings must be conducted by an impartial
official or designee of the State or
local resettlement agency who has not
been involved directly in the initial de-
termination of the action in question.

(ii) The State must ensure that pro-
cedures are established to provide refu-
gees a right of final appeal for an in-
person hearing provided by an impar-
tial, independent entity outside of the
local resettlement agency.

(iii) Final administrative action
must be taken within 60 days from the
date of a request for a hearing.

(2) Publicly-administered RCA pro-
grams. The State must specify in the
State Plan referenced in §400.4 the pub-
lic agency hearing procedures it in-
tends to use in the RCA program.

(3) In both a public/private RCA pro-
gram and a publicly-administered RCA
program, the written notice of any
hearing determination must ade-
quately explain the basis for the deci-
sion and the refugee’s right to request
any further administrative or judicial
review.

(4) In both a public/private RCA pro-
gram and a publicly-administered RCA
program, a refugee’s benefits may not
be terminated prior to completion of
final administrative action, but are
subject to recovery by the agency if
the action is sustained.

(5) In both a public/private RCA pro-
gram and a publicly-administered RCA
program, a hearing need not be granted
when Federal law requires automatic

§400.56

grant adjustments for classes of recipi-
ents unless the reason for an individual
appeal is an incorrect grant computa-
tion.

(6) In both a public/private RCA pro-
gram and a publicly-administered RCA
program, a hearing need not be granted
when assistance is terminated because
the eligibility time period imposed by
law has been reached, unless there is a
disputed issue of fact that is unre-
solved by the process in §400.23.

§400.55 Availability of agency policies.

A State, or the agency(s) responsible
for the provision of RCA, must make
available to refugees the written poli-
cies of the RCA program, including
agency policies regarding eligibility
standards, the duration and amount of
cash assistance payments, the require-
ments for participation in services, the
penalties for non-cooperation, and cli-
ent rights and responsibilities to en-
sure that refugees understand what
they are eligible for, what is expected
of them, and what protections are
available to them. The State, or the
agency(s) responsible for the provision
of RCA, must ensure that agency pol-
icy materials and all notices required
in §§400.54, 400.82, and 400.83, are made
available in written form in English
and in appropriate languages where a
significant number or proportion of the
recipient population needs information
in a particular language. In regard to
refugee language groups that con-
stitute a small number or proportion of
the recipient population, the State, or
the agency(s) responsible for the provi-
sion of RCA, at a minimum, must use
an alternative method, such as verbal
translation in the refugee’s native lan-
guage, to ensure that the content of
the agency’s policies is effectively
communicated to each refugee.

PUBLIC/PRIVATE RCA PROGRAM

§400.56 Structure.

(a) States may choose to enter into a
partnership agreement with local re-
settlement agencies for the operation
of a public/private RCA program. Sec-
tions 400.56 through 400.63 apply to the
public/private RCA program.

(b) The public/private RCA program
must be administered by the State
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through contracts or grants with local
resettlement agencies or a lead reset-
tlement agency that provides initial
resettlement services under the terms
of the Department of State Cooperative
Agreement for Reception and Place-
ment.

(c) The public/private RCA program
must be statewide, unless the State de-
termines that it is not in the best in-
terests of refugees to provide a public/
private RCA program in a particular
area of the State.

(d) Local resettlement agencies may
be responsible for determining eligi-
bility, and authorizing and providing
payments to eligible refugees.

(e) States and local resettlement
agencies may not propose to operate a
public/private RCA program and a pub-
licly-administered RCA program in the
same geographic location.

(f) States must ensure the provision
of RCA assistance to eligible refugees
in the State who are sponsored by local
resettlement agencies in bordering
states, where applicable.

§400.57 Planning
process.

A State that wishes to establish a
public/private RCA program must en-
gage in a planning and consultation
process with the local agencies that re-
settle refugees in the State to develop
a public/private RCA plan in accord-
ance with the requirements under
§400.58.

(a) Primary participants in the plan-
ning process must include representa-
tives of the State and each local agen-
cy that resettles refugees in the State.
During the planning process, the State
must fully consult with representatives
of counties, refugee mutual assistance
associations (MAAs), local community
services agencies, national voluntary
agencies that resettle refugees in the
State, representatives of each refugee
ethnic group, and other agencies that
serve refugees.

(b) Each local resettlement agency
that resettles refugees in the State
must inform its national resettlement
agency of the proposed public/private
RCA program and must obtain a letter
of agreement from the national agency
that indicates that the national agency
supports the public/private RCA plan

and consultation

45 CFR Ch. IV (10-1-12 Edition)

and will continue to place refugees in
the State under the public/private RCA
program.

§400.58 Content and submission of
public/private RCA plan.

(a) States and local resettlement
agencies must develop a public/private
RCA plan which describes how the
State and local resettlement agencies
will administer and provide refugee
cash assistance to eligible refugees.
The plan must describe the agreed-
upon public/private RCA program in-
cluding:

(1) The proposed income standard to
be used to determine RCA eligibility;

(2) The proposed payment levels to be
used to provide cash assistance to eligi-
ble refugees;

(3) Assurance that the payment lev-
els established are not lower than the
comparable State TANF amounts;

(4) A detailed description of how ben-
efit payments will be structured, in-
cluding a description of employment
incentives and/or income disregards to
be used, if any, as well as methods of
payment to be used, such as direct cash
or vendor payments;

(5) A description of how all RCA eli-
gible refugees residing in the State will
have reasonable access to cash assist-
ance and services;

(6) A description of the procedures to
be used to ensure appropriate protec-
tions and due process for refugees, such
as the correction of underpayments,
notice of adverse action and the right
to mediation, a pre-dermination hear-
ing, and an appeal to an independent
entity;

(7T) A description of proposed exemp-
tions from participation in employ-
ability services;

(8) A description of the employment
and self-sufficiency services to be pro-
vided to RCA recipients by—

(i) Local resettlement agencies under
contract or grant, and/or

(ii) Other refugee services providers;

(9) Procedures for providing RCA to
eligible secondary migrants who move
to the State, including secondary mi-
grants who were sponsored by a local
resettlement agency that does not have
a presence in the receiving State;

(10) If applicable, provisions for pro-
viding assistance to refugees resettling
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in the State who are sponsored by a
local resettlement agency in a bor-
dering State which does not have an of-
fice in the State of resettlement;

(11) A description of the procedures
to be used to safeguard the disclosure
of information regarding refugee cli-
ents;

(12) Letters of agreement from the
national voluntary resettlement agen-
cies that indicate support for the pro-
posed public/private RCA program and
indicate that refugee placements in the
State will continue under the public/
private RCA program;

(13) A breakdown of the proposed pro-
gram and administrative costs of both
the cash assistance and service compo-
nents of the public/private RCA pro-
gram, including any per capita caps on
administrative costs only if a State
proposes to use such caps; and

(14) The proposed implementation
date for the State’s public/private RCA
program;

(b) In cases where the State, after
consultation with the local resettle-
ment agencies in the State, determines
that a public/private RCA program is
not feasible statewide and proposes to
implement a public/private RCA pro-
gram in only a portion of the State and
to operate a publicly-administered
RCA program in the balance of the
State, the State’s RCA plan must in-
clude the information required in
§400.65(b).

(c) The plan must be signed by the
Governor or his or her designee.

(d) The Director of ORR will follow
the procedures in §400.8 for the ap-
proval of public/private RCA plans. An
approved public/private RCA plan will
be incorporated into the refugee pro-
gram State Plan.

(e) Any amendments to the public/
private RCA plan must be developed in
consultation with the local resettle-
ment agencies and must be submitted
to ORR in accordance with §400.8. The
Director of ORR will follow the proce-
dures in §400.8 for approval of amend-
ments to public/private RCA plans.

§400.59 Eligibility for the public/pri-
vate RCA program.

(a) Eligibility for refugee cash assist-

ance under the public/private program

is limited to those who meet the in-

§400.60

come eligibility standard established
by the State after consultation with
local resettlement agencies in the
State.

(b) Any resources remaining in the
applicant’s country of origin may not
be considered in determining income
eligibility.

(c) A sponsor’s income and resources
may not be considered to be accessible
to a refugee solely because the person
is serving as a sponsor.

(d) Any cash grant received by a ref-
ugee under the Department of State or
Department of Justice Reception and
Placement programs may not be con-
sidered in determining income eligi-
bility.

§400.60 Payment levels.

(a) Under the public/private RCA pro-
gram, States and the local resettle-
ment agencies contracted or awarded
grants to administer the RCA program
must make monthly cash assistance
payments to eligible refugees that do
not exceed the following payment ceil-
ings, according to the number of per-
sons in the family unit, except as noted
in paragraphs (b) and (c) of this sec-
tion. For family units greater than 4
persons, the payment ceiling may be
increased by $70 for each additional
person.

Monthly
Size of family unit payment

ceiling
1 person ...... $335
2 persons ... 450
3 persons ... 570
4 persons ... 685

(b) States and local resettlement
agencies may not make payments to
refugees that are lower than the
State’s TANF payment for the same
sized family unit. In States that have
TANF payment levels that are higher
than the ceilings established in this
section, States and local resettlement
agencies must provide payment levels
under the public/private RCA program
that are comparable to the State’s
TANF payment levels.

(¢) Income disregards and other in-
centives. (1) States and local resettle-
ment agencies may design an assist-
ance program that combines RCA pay-
ments with income disregards or other
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incentives such as employment bo-
nuses, or graduated payments in order
to encourage early employment and
self-sufficiency, as long as the total
combined payments to a refugee do not
exceed the ORR monthly ceilings es-
tablished in this section multiplied by
the allowable number of months of
RCA eligibility.

(2) States that elect to exceed month-
ly payment ceilings in order to provide
employment incentives must budget
their resources to ensure that suffi-
cient RCA funds are available to cover
a refugee’s cash assistance needs in the
latter months of a refugee’s eligibility
period, if needed.

(d) If the Director determines that
the payment ceilings need to be ad-
justed for inflation, the Director will
publish a document in the FEDERAL
REGISTER announcing the new payment
ceilings.

§400.61 Services to public/private RCA
recipients.

(a) Services provided to recipients of
refugee cash assistance in the public/
private RCA program may be provided
by the local resettlement agencies that
administer the public/private RCA pro-
gram or by other refugee service agen-
cies.

(b) Allowable services under the pub-
lic/private program are limited to
those services described in §§400.154 and
400.155 and are to be funded in accord-
ance with §400.206.

(¢c) In public/private programs in
which local resettlement agencies are
responsible for administering both cash
assistance and services, States and
local resettlement agencies must co-
ordinate on a regular basis with ref-
ugee mutual assistance associations
and other ethnic representatives that
represent or serve the ethnic popu-
lations that are being resettled in the
U.S. to ensure that the services pro-
vided under the public/private RCA
program:

(1) Are appropriate to the linguistic
and cultural needs of the incoming pop-
ulations; and

(2) Are coordinated with the longer-
term resettlement services frequently
provided by ethnic community organi-
zations after the end of the time-lim-
ited RCA eligibility period.
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(d) In public/private programs in
which the agencies responsible for pro-
viding services to RCA recipients are
not the same agencies that administer
the cash assistance program, the State
must:

(1) Establish procedures to ensure
close coordination between the local
resettlement agencies that provide
cash assistance and the agencies that
provide services to RCA recipients; and

(2) Set up a system of accountability
that identifies the responsibilities of
each participating agency and holds
these agencies accountable for the re-
sults of the program components for
which they are responsible.

§400.62 Treatment of eligible sec-
ondary migrants, asylees, and
Cuban/Haitian entrants.

The State and local resettlement

agencies must establish procedures to
ensure that eligible secondary migrant
refugees, asylees, and Cuban/Haitian
entrants have access to public/private
RCA assistance if they wish to apply.
In developing these procedures, consid-
eration must be given to ensuring cov-
erage of eligible secondary migrants
and other eligible applicants who were
sponsored by a resettlement agency
which does not have a presence in the
State or who were not sponsored by
any agency.

§400.63 Preparation of local resettle-
ment agencies.

The State and the national voluntary
agencies whose affiliate agencies will
be responsible for implementing the
public/private RCA program:

(a) Must determine the training need-
ed to enable local resettlement agen-
cies to achieve a smooth implementa-
tion of the RCA program; and

(b) Must provide the training in a
uniform way to ensure that all local re-
settlement agencies in the State will
implement the public/private RCA pro-
gram in a consistent manner.
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PUBLICLY-ADMINISTERED RCA
PROGRAMS

§400.65 Continuation of a publicly-ad-
ministered RCA program.

Sections 400.65 through 400.69 apply
to publicly-administered RCA pro-
grams. If a State chooses to operate a
publicly-administered RCA program:

(a) The State may operate its refugee
cash assistance program consistent
with its TANF program.

(b) The State must submit an amend-
ment to its State Plan, describing the
elements of its TANF program that
will be used in its refugee cash assist-
ance program.

§400.66 Eligibility and payment levels
in a publicly-administered RCA pro-
gram.

(a) In administering a publicly-ad-
ministered refugee cash assistance pro-
gram, the State agency must operate
its refugee cash assistance program
consistent with the provisions of its
TANF program in regard to:

(1) The determination of initial and
on-going eligibility (treatment of in-
come and resources, budgeting meth-
ods, need standard);

(2) The determination of benefit
amounts (payment levels based on size
of the assistance unit, income dis-
regards);

(3) Proration of shelter, utilities, and
similar needs; and

(4) Any other State TANF rules re-
lating to financial eligibility and pay-
ments.

(b) The State agency may not con-
sider any resources remaining in the
applicant’s country of origin in deter-
mining income eligibility.

(c) The State agency may not con-
sider a sponsor’s income and resources
to be accessible to a refugee solely be-
cause the person is serving as a spon-
sor.

(d) The State agency may not con-
sider any cash grant received by the
applicant under the Department of
State or Department of Justice Recep-
tion and Placement programs.

(e) The State agency may use the
date of application as the date refugee
cash assistance begins in order to pro-
vide payments quickly to newly ar-
rived refugees.

§400.70

§400.67 Non-applicable TANF require-
ments.

States that choose to operate an RCA
program modeled after TANF may not
apply certain TANF requirements to
refugee cash assistance applicants or
recipients as follows: TANF work re-
quirements may not apply to RCA ap-
plicants or recipients, and States must
meet the requirements in subpart I of
this part with respect to the provision
of services for RCA recipients.

§400.68 Notification to local resettle-
ment agency.

(a) The State must notify promptly
the local resettlement agency which
provided for the initial resettlement of
a refugee whenever the refugee applies
for refugee cash assistance under a
publicly-administered RCA program.

(b) The State must contact the appli-
cant’s sponsor or the local resettle-
ment agency concerning offers of em-
ployment and inquire whether the ap-
plicant has voluntarily quit employ-
ment or has refused to accept an offer
of employment within 30 consecutive
days immediately prior to the date of
application, in accordance with
§400.77(a).

§400.69 Alternative RCA programs.

A State that determines that a pub-
lic/private RCA program or a publicly-
administered program modeled after
its TANF program is not the best ap-
proach for the State may choose in-
stead to establish an alternative ap-
proach under the Wilson/Fish program,
authorized by section 412(e)(7) of the
INA.

Subpart F—Requirements for Em-
ployability Services and Em-
ployment

SOURCE: 54 FR 5477, Feb. 3, 1989, unless oth-
erwise noted.

§400.70 Basis and scope.

This subpart sets forth requirements
for applicants for and recipients of ref-
ugee cash assistance under both the
public/private RCA program and the
publicly-administered RCA program
concerning registration for employ-
ment services, participation in social

357



§400.71

services or targeted assistance, and ac-
ceptance of appropriate employment
under section 412(e)(2)(A) of the Act. A
refugee who is an applicant for or re-
cipient of refugee cash assistance must
comply with the requirements in this
subpart.

[60 FR 33602, June 28, 1995, as amended at 65
FR 15448, Mar. 22, 2000]

§400.71 Definitions.

For purposes of this subpart and Sub-
part I—

Appropriate agency providing employ-
ment services means an agency pro-
viding services specified under
§400.154(a) of this part which are spe-
cifically designed to assist refugees in
becoming employed, which must in-
clude an established program of job re-
ferral to, and job placement with, pri-
vate employers, and which must be de-
termined acceptable by the State.

Employability plan means an individ-
ualized written plan for a refugee reg-
istered for employment services that
sets forth a program of services in-
tended to result in the earliest possible
employment of the refugee.

Employability services means services,
as specified in §400.154 of this part, de-
signed to enable an individual to ob-
tain employment and to improve the
employability or work skills of the in-
dividual.

Employable means not exempt from
registration for employment services
under §400.76 of this part.

Employment services means the serv-
ices specified in §400.154(a) of this part.

Family self-sufficiency plan means a
plan that addresses the employment-
related service needs of the employable
members in a family for the purpose of
enabling the family to become self-sup-
porting through the employment of one
or more family members.

Registrant means an individual who
has registered for employment services
under §400.75 of this part.

[54 FR 5477, Feb. 3, 1989, as amended at 60 FR
33602, June 28, 1995; 656 FR 15448, Mar. 22, 2000]

§400.72 Arrangements for

ability services.
Paragraphs (a) and (b) of this section
apply equally to States that operate a
public/private RCA program and to

employ-
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States that operate a publicly-adminis-
tered RCA program. Paragraph (c) ap-
plies only to publicly-administered
RCA programs.

(a) The State agency must make such
arrangements as are necessary to en-
able refugees to meet the requirements
of, and receive the employability serv-
ices specified in, this subpart.

(b) If a State agency makes such ar-
rangements with another agency or
agencies, it must retain responsibility
for meeting the requirements in this
subpart.

(c) In order for an agency to qualify
to receive referrals from the State
agency of refugees required to register
for employability services, such agency
must agree to advise the State agency
whenever such a refugee fails or refuses
to participate in the required services
or to accept an offer of employment.

[564 FR 5477, Feb. 3, 1989, as amended at 65 FR
15448, Mar. 22, 2000]

GENERAL REQUIREMENTS

§400.75 Registration for employment
services, participation in employ-
ability service programs and tar-
geted assistance programs, going to
job interviews, and acceptance of
appropriate offers of employment.

(a) As a condition for receipt of ref-
ugee cash assistance, a refugee who is
not exempt under §400.76 of this sub-
part must, except for good cause
shown—

(1) Register with an ‘‘appropriate
agency providing employment serv-
ices,” as defined in §400.71, and within
30 days of receipt of aid participate in
the employment services provided by
such agency, as defined in §400.154(a) of
this part.

(2) Go to a job interview which is ar-
ranged by the State agency or its des-
ignee.

(3) Accept at any time, from any
source, an offer of employment, as de-
termined to be appropriate by the
State agency or its designee.

(4) Participate in any employability
service program which provides job or
language training in the area in which
the refugee resides, which is funded
under section 412(c) of the Act, and
which is determined to be available
and appropriate for that refugee; or if
such a program funded under section
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412(c) is not available or appropriate in
the area in which the refugee resides,
any other available and appropriate
program in such area.

(5) Participate in any targeted assist-
ance program in the area in which the
refugee resides, which is funded under
section 412(c) of the Act, and which is
determined to be available and appro-
priate for that refugee.

(6)(1) Accept an offer of employment
which is determined to be appropriate
by the local resettlement agency which
was responsible for the initial resettle-
ment of the refugee or by the appro-
priate State or local employment serv-
ice;

(ii) Go to a job interview which is ar-
ranged through such agency or service;
and

(iii) Participate in a social service or
targeted assistance program which
such agency or service determines to
be available or appropriate.

(b) The State agency or its designee
must permit, but may not require, the
voluntary registration for employment
services of an applicant or recipient
who is exempt under §400.76 of this
part.

[64 FR 5477, Feb. 3, 1989, as amended at 60 FR
33602, June 28, 1995; 656 FR 15448, Mar. 22, 2000]

§400.76 Criteria for exemption from
registration for employment serv-
ices, participation in employability
service programs, and acceptance
of appropriate offers of employ-
ment.

States and local resettlement agen-
cies operating a public/private RCA
program, as well as States operating a
publicly-administered RCA program,
may determine what specific exemp-
tions, if any, are appropriate for recipi-
ents of a time-limited RCA program in
their State.

[656 FR 15448, Mar. 22, 2000]

§400.77 Effect of quitting employment
or failing or refusing to participate
in required services.

(a) As a condition of eligibility for
refugee cash assistance, an employable
applicant may not, without good cause,
within 30 consecutive calendar days
immediately prior to the application
for assistance (or such longer period re-
quired by §400.82(c)(2), if applicable),

§400.81

have voluntarily quit employment or
have refused to accept an offer of em-
ployment determined to be appropriate
by the State agency or its designee,
using criteria set forth in §400.81.

(b) As a condition of continued re-
ceipt of refugee cash assistance, an em-
ployable recipient may not, without
good cause, voluntarily quit employ-
ment or fail or refuse to meet the re-
quirements of §400.75(a).

[54 FR 5477, Feb. 3, 1989, as amended at 65 FR
15448, Mar. 22, 2000]

§400.79 Development of an employ-
ability plan.

(a) An individual employability plan
must be developed as part of a family
self-sufficiency plan where applicable
for each recipient of refugee cash as-
sistance in a family unit who is not ex-
empt under §400.76 of this part.

(b) If such a plan has been developed
by the local resettlement agency which
sponsored the refugee, or its designee,
the State agency, or its designee, may
accept this plan if it determines that
the plan is appropriate for the refugee
and meets the requirements of this
subpart.

(c) The employability plan must—

(1) Be designed to lead to the earliest
possible employment and not be struc-
tured in such a way as to discourage or
delay employment or job-seeking; and

(2) Contain a definite employment
goal, attainable in the shortest time
period consistent with the employ-
ability of the refugee in relation to job
openings in the area.

[54 FR 5477, Feb. 3, 1989, as amended at 60 FR
33602, June 28, 1995; 656 FR 15448, Mar. 22, 2000]

CRITERIA FOR APPROPRIATE EMPLOY-
ABILITY SERVICES AND EMPLOYMENT

§400.81 Criteria for appropriate em-
ployability services and employ-
ment.

The State agency or its designee
must determine if employability serv-
ices and employment are appropriate
in accordance with the following cri-
teria:

(a) The services or employment must
meet the following criteria, or, if ap-
proved by the Director, the comparable
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criteria applied by the State in an al-
ternative program for TANF recipi-
ents:

(1) All assignments must be within
the scope of the individual’s employ-
ability plan. The plan may be modified
to reflect changed services or employ-
ment conditions.

(2) The services or employment must
be related to the capability of the indi-
vidual to perform the task on a regular
basis. Any claim of adverse effect on
physical or mental health must be
based on adequate medical testimony
from a physician or licensed or cer-
tified psychologist indicating that par-
ticipation would impair the individ-
ual’s physical or mental health.

(3) The total daily commuting time
to and from home to the service or em-
ployment site must not normally ex-
ceed 2 hours, not including the trans-
porting of a child to and from a child
care facility, unless a longer com-
muting distance or time is generally
accepted in the community, in which
case the round trip commuting time
must not exceed the generally accepted
community standards.

(4) When child care is required, the
care must meet the standards normally
required by the State in its work and
training programs for TANF recipients.

(5) The service or work site to which
the individual is assigned must not be
in violation of applicable Federal,
State, or local health and safety stand-
ards.

(6) Assignments must not be made
which are discriminatory in terms of
age, sex, race, creed, color, or national
origin.

(7) Appropriate work may be tem-
porary, permanent, full-time, part-
time, or seasonal work if such work
meets the other standards of this sec-
tion.

(8) The wage shall meet or exceed the
Federal or State minimum wage law,
whichever is applicable, or if such laws
are not applicable, the wage shall not
be substantially less favorable than the
wage normally paid for similar work in
that labor market.

(9) The daily hours of work and the
weekly hours of work shall not exceed
those customary to the occupation.
And
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(10) No individual may be required to
accept employment if:

(i) The position offered is vacant due
to a strike, lockout, or other bona fide
labor dispute; or

(ii) The individual would be required
to work for an employer contrary to
the conditions of his existing member-
ship in the union governing that occu-
pation. However, employment not gov-
erned by the rules of a union in which
he or she has membership may be
deemed appropriate.

(11) In addition to meeting the other
criteria of this paragraph, the quality
of training must meet local employers’
requirements so that the individual
will be in a competitive position within
the local labor market. The training
must also be likely to lead to employ-
ment which will meet the appropriate
work criteria.

(b) If an individual is a professional
in need of professional refresher train-
ing and other recertification services
in order to qualify to practice his or
her profession in the United States, the
training may consist of full-time at-
tendance in a college or professional
training program, provided that such
training: Is approved as part of the in-
dividual’s employability plan by the
State agency, or its designee; does not
exceed one year’s duration (including
any time enrolled in such program in
the United States prior to the refugee’s
application for assistance); is specifi-
cally intended to assist the profes-
sional in becoming relicensed in his or
her profession; and, if completed, can
realistically be expected to result in
such relicensing. This training may
only be made available to individuals
who are employed.

(c) A job offered, if determined appro-
priate under the requirements of this
subpart, is required to be accepted by
the refugee without regard to whether
such job would interrupt a program of
services planned or in progress unless
the refugee is currently participating
in a program in progress of on-the-job
training (as described in §400.154(c)) or
vocational training (as described in
§400.154(e)) which meets the require-
ments of this part and which is being
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carried out as part of an approved em-
ployability plan.

[64 FR 5477, Feb. 3, 1989, as amended at 66 FR
15448, Mar. 22, 2000]

FAILURE OR REFUSAL TO ACCEPT EM-
PLOYABILITY SERVICES OR EMPLOY-
MENT

§400.82 Failure or refusal to accept
employability services or employ-
ment.

(a) Termination of assistance. When,
without good cause, an employable
non-exempt recipient of refugee cash
assistance under the public/private
RCA program or under a publicly-ad-
ministered RCA program has failed or
refused to meet the requirements of
§400.75(a) or has voluntarily quit a job,
the State, or the agency(s) responsible
for the provision of RCA, must termi-
nate assistance in accordance with
paragraphs (b) and (c) of this section.

(b) Notice of intended termination—(1)
In cases of proposed action to reduce,
suspend, or terminate assistance, the
State or the agency(s) responsible for
the provision of RCA, must give timely
and adequate notice, in accordance
with adverse action procedures re-
quired at §400.54.

(2) The State, or the agency(s) re-
sponsible for the provision of RCA,
must provide written procedures in
English and in appropriate languages,
in accordance with requirements in
§400.55, for the determination of good
cause, the sanctioning of refugees who
do not comply with the requirements
of the program, and for the filing of ap-
peals by refugees.

(3) In addition to the requirements in
§400.54, the written notice must in-
clude—

(i) An explanation of the reason for
the action and the proposed adverse
consequences; and

(ii) Notice of the recipient’s right to
mediation and a hearing under §400.83.

(4) A written notice in English and a
written translated notice, or a verbal
translation of the notice, in accordance
with the requirements in §400.55, must
be sent or provided to a refugee at least
10 days before the date upon which the
action is to become effective.

(c) Sanctions. (1) If the sanctioned in-
dividual is the only member of the fil-

§400.83

ing unit, the assitance shall be termi-
nated. If the filing unit includes other
members, the State shall not take into
account the sanctioned individual’s
needs in determining the filing unit’s
need for assistance.

(2) The sanction applied in paragraph
(b)(3)(1) of this section shall remain in
effect for 3 payment months for the
first such failure and 6 payment
months for any subsequent such fail-
ure.

[54 FR 5477, Feb. 3, 1989, as amended at 60 FR
33602, June 28, 1995; 65 FR 15448, Mar. 22, 2000]

§400.83 Mediation and fair hearings.

(a) Mediation—(1) Public/private RCA
program. The State must ensure that a
mediation period prior to imposition of
sanctions is provided to refugees by
local resettlement agencies under the
public/private RCA program. Mediation
shall begin as soon as possible, but no
later than 10 days following the date of
failure or refusal to participate, and
may continue for a period not to ex-
ceed 30 days. Either the State (or local
resettlement agency(s) responsible for
the provision of RCA) or the recipient
may terminate this period sooner when
either believes that the dispute cannot
be resolved by mediation.

(2) Publicly-administered RCA pro-
grams. Under a publicly-administered
RCA program, the State must use the
same procedures for mediation/concil-
iation as those used in its TANF pro-
gram, if available.

(b) Hearings. The State or local reset-
tlement agency(s) responsible for the
provision of RCA must provide an ap-
plicant for, or recipient of, refugee
cash assistance an opportunity for a
hearing, using the same procedures and
standards set forth in §400.54, to con-
test a determination concerning em-
ployability, or failure or refusal to
carry out job search or to accept an ap-
propriate offer of employability serv-
ices or employment, resulting in denial
or termination of assistance.

[656 FR 15448, Mar. 22, 2000]

Subpart G—Refugee Medical
Assistance

SOURCE: 54 FR 5480, Feb. 3, 1989, unless oth-
erwise noted.
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§400.90 Basis and scope.

This subpart sets forth requirements
concerning grants to States under sec-
tion 412(e) of the Act for refugee med-
ical assistance (RMA), as defined at
§400.2 of this part.

§400.91 Definitions.

For purposes of this subpart—

Medically needy means individuals
who are eligible for medical assistance
under a State’s approved Medicaid
State plan in accordance with section
1902(a)(10)(C) of the Social Security
Act.

Spend down means to deduct from
countable income incurred medical ex-
penses, thereby lowering the amount of
countable income to a level that meets
financial eligibility requirements in
accordance with 42 CFR 435.831 (or, as
applicable to Guam, the Virgin Islands,
and Puerto Rico, 42 CFR 436.831).

APPLICATIONS, DETERMINATIONS OF ELI-
GIBILITY, AND FURNISHING ASSIST-
ANCE

§400.93 Opportunity to apply for med-
ical assistance.

(a) A State must provide any indi-
vidual wishing to do so an opportunity
to apply for medical assistance and
must determine the eligibility of each
applicant.

(b) In determining eligibility for
medical assistance, the State agency
must comply with regulations gov-
erning applications, determinations of
eligibility, and furnishing Medicaid (in-
cluding the opportunity for fair hear-
ings) in the States and the District of
Columbia under 42 CFR part 435, sub-
part J, and in Guam, Puerto Rico, and
the Virgin Islands under 42 CFR part
436, subpart J, and 42 CFR part 431, sub-
part E.

(c) Notwithstanding any other provi-
sion of law, the State must notify
promptly the agency (or local affiliate)
which provided for the initial resettle-
ment of a refugee whenever the refugee
applies for medical assistance.

(d) In providing notice to an appli-
cant or recipient to indicate that as-
sistance has been authorized or that it
has been denied or terminated, the
State must specify the program(s) to
which the notice applies, clearly dis-
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tinguishing between refugee medical
assistance and Medicaid or the State
Children’s Health Insurance Program
(SCHIP). For example, if a refugee ap-
plies for assistance, is determined in-
eligible for Medicaid or the State Chil-
dren’s Health Insurance Program
(SCHIP) but eligible for refugee med-
ical assistance, the notice must specify
clearly the determinations with re-
spect both to Medicaid or the State
Children’s Health Insurance Program
(SCHIP) and to refugee medical assist-
ance.

[64 FR 5480, Feb. 3, 1989, as amended at 66 FR
15449, Mar. 22, 2000]

§400.94 Determination
for Medicaid.

(a) The State must determine Med-
icaid and SCHIP eligibility under its
Medicaid and SCHIP State plans for
each individual member of a family
unit that applies for medical assist-
ance.

(b) A State that provides Medicaid to
medically needy individuals in the
State under its State plan must deter-
mine a refugee applicant’s eligibility
for Medicaid as medically needy.

(c) A State must provide medical as-
sistance under the Medicaid and SCHIP
programs to all refugees eligible under
its State plans.

(d) If the appropriate State agency
determines that the refugee applicant
is not eligible for Medicaid or SCHIP
under its State plans, the State must
determine the applicant’s eligibility
for refugee medical assistance.

[64 FR 5480, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995; 65 FR 15449, Mar. 22, 2000]

of eligibility

CONDITIONS OF ELIGIBILITY FOR
REFUGEE MEDICAL ASSISTANCE

§400.100 General eligibility require-
ments.

(a) Eligibility for refugee medical as-
sistance is limited to those refugees
who—

(1) Are ineligible for Medicaid or
SCHIP but meet the financial eligi-
bility standards under §400.101;

(2) Meet immigration status and
identification requirements in subpart
D of this part or are the dependent
children of, and part of the same assist-
ance unit as, individuals who meet the
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requirements in subpart D, subject to
the limitation in §400.208 of this part
with respect to nonrefugee children;

(3) Meet eligibility requirements and
conditions in this subpart;

(4) Provide the name of the resettle-
ment agency which resettled them; and

(5) Are not full-time students in in-
stitutions of higher education, as de-
fined by the Director, except where
such enrollment is approved by the
State, or its designee, as part of an in-
dividual employability plan for a ref-
ugee under §400.79 of this part or a plan
for an unaccompanied minor in accord-
ance with §400.112.

(b) A refugee may be eligible for ref-
ugee medical assistance under this sub-
part during a period of time to be de-
termined by the Director in accordance
with §400.211.

(c) The State agency may not require
that a refugee actually receive or apply
for refugee cash assistance as a condi-
tion of eligibility for refugee medical
assistance.

(d) All recipients of refugee cash as-
sistance who are not eligible for Med-
icaid or SCHIP are eligible for refugee
medical assistance.

[45 FR 59323, Sept. 9, 1980, as amended at 58
FR 46090, Sept. 1, 1993; 58 FR 64507, Dec. 8,
1993; 60 FR 33603, June 28, 1995; 656 FR 15449,
Mar. 22, 2000]

§400.101 Financial
ards.

In determining eligibility for refugee
medical assistance, the State agency
must use—

(a) In States with medically needy
programs under 42 CFR part 435, sub-

eligibility stand-

part D:
(1) The State’s medically needy fi-
nancial eligibility standards estab-

lished under 42 CFR part 435, subpart I,
and as reflected in the State’s approved
title XIX State Medicaid plan; or

(2) A financial eligibility standard es-
tablished at up to 200% of the national
poverty level; and

(b) In States without a medically
needy program:

(1) The State’s AFDC payment stand-
ards and methodologies in effect as of
July 16, 1996, including any modifica-
tions elected by the State under sec-
tion 1931(b)(2) of the Social Security
Act; or

§400.103

(2) A financial eligibility standard es-
tablished at up to 200% of the national
poverty level.

[64 FR 5480, Feb. 3, 1989, as amended at 656 FR
15449, Mar. 22, 2000]

§400.102 Consideration of income and
resources.

(a) Except as specified in paragraphs
(b), (¢), and (d) of this section, in con-
sidering financial eligibility of appli-
cants for refugee medical assistance,
the State agency must—

(1) In States with medically needy
programs, use the standards governing
determination of income eligibility in
42 CFR 435.831, and as reflected in the
State’s approved title XIX State Med-
icaid plan.

(2) In States without medically needy
programs, use the standards and meth-
odologies governing consideration of
income and resources of AFDC appli-
cants in effect as of July 16, 1996, in-
cluding any modifications elected by
the State under section 1931(b)(2) of the
Social Security Act.

(b) The State may not consider in-
kind services and shelter provided to
an applicant by a sponsor or local re-
settlement agency in determining eli-
gibility for and receipt of refugee med-
ical assistance.

(c) The State may not consider any
cash assistance payments provided to
an applicant in determining eligibility
for and receipt of refugee medical as-
sistance.

(d) The State must base eligibility
for refugee medical assistance on the
applicant’s income and resources on
the date of application. The State
agency may not use the practice of
averaging income prospectively over
the application processing period in de-
termining income eligibility for ref-
ugee medical assistance.

[656 FR 15449, Mar. 22, 2000]

§400.103 Coverage of refugees who
spend down to State financial eligi-
bility standards.

States must allow applicants for
RMA who do not meet the financial eli-
gibility standards elected in §400.101 to
spend down to such standard using an
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appropriate method for deducting in-
curred medical expenses.

[65 FR 15449, Mar. 22, 2000]

§400.104 Continued coverage of recipi-
ents who receive increased earn-
ings from employment.

(a) If a refugee who is receiving ref-
ugee medical assistance receives earn-
ings from employment, the earnings
shall not affect the refugee’s continued
medical assistance eligibility.

(b) If a refugee, who is receiving Med-
icaid and has been residing in the U.S.
less than the time-eligibility period for
refugee medical assistance, becomes in-
eligible for Medicaid because of earn-
ings from employment, the refugee
must be transferred to refugee medical
assistance without an RMA eligibility
determination.

(¢) Under paragraphs (a) and (b) of
this section, a refugee shall continue to
receive refugee medical assistance
until he/she reaches the end of his or
her time-eligibility period for refugee
medical assistance, in accordance with
§400.100(b).

(d) In cases where a refugee is cov-
ered by employer-provided health in-
surance, any payment of RMA for that
individual must be reduced by the
amount of the third party payment.

[65 FR 15449, Mar. 22, 2000]
SCOPE OF MEDICAL SERVICES

§400.105 Mandatory services.

In providing refugee medical assist-
ance to refugees, a State must provide
at least the same services in the same
manner and to the same extent as
under the State’s Medicaid program, as
delineated in 42 CFR Part 440.

§400.106 Additional services.

If a State or local jurisdiction pro-
vides additional medical services be-
yond the scope of the State’s Medicaid
program to destitute residents of the
State or locality through public facili-
ties, such as county hospitals, the
State may provide to refugees who are
determined eligible under §§400.94, only
to the extent that sufficient funds are
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appropriated, or 400.100 of this part the
same services through public facilities.

[54 FR 5480, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995]

§400.107 Medical screening.

(a) As part of its refugee medical as-
sistance program, a State may provide
a medical screening to a refugee pro-
vided—

(1) The screening is in accordance
with requirements prescribed by the
Director, or his or her designee; and

(2) Written approval for the screening
program or project has been provided
to the State by the Director, or des-
ignee.

(b) If such screening is done during
the first 90 days after a refugee’s initial
date of entry into the United States, it
may be provided without prior deter-
mination of the refugee’s eligibility
under §§400.94 or 400.100 of this part.

[64 FR 5480, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995; 656 FR 15449, Mar. 22, 2000]

Subpart H—Child Welfare Services

SOURCE: 51 FR 3915, Jan. 30, 1986, unless
otherwise noted.

§400.110 Basis and scope.

This subpart prescribes requirements
concerning grants to States under sec-
tion 412(d)(2)(B) of the Act for child
welfare services to refugee unaccom-
panied minors.

§400.111 Definitions.

For purposes of this subpart—

Child welfare agency means an agency
licensed or approved under State law to
provide child welfare services to chil-
dren in the State.

Unaccompanied minor means a person
who has not yet attained 18 years of
age (or a higher age established by the
State of resettlement in its child wel-
fare plan under title IV-B of the Social
Security Act for the availability of
child welfare services to any other
child in the State); who entered the
United States unaccompanied by and
not destined to (a) a parent or (b) a
close nonparental adult relative who is
willing and able to care for the child or
(c) an adult with a clear and court-
verifiable claim to custody of the
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minor; and who has no parent(s) in the
United States. Limitation: No child may
be considered by a State to be unaccom-
panied for the purpose of this part un-
less such child was identified by INS at
the time of entry as unaccompanied, ex-
cept that a child who was correctly
classified as unaccompanied by a State
in accordance with Action Transmittal
SSA-AT-79-04 (and official interpreta-
tions thereof by the Director) prior to
the effective date of this definition
may continue to be so classified until
such status is terminated in accord-
ance with §400.113(b) of this subpart;
and the Director may approve the clas-
sification of a child as unaccompanied
on the basis of information provided by
a State showing that such child should
have been classified as unaccompanied
at the time of entry.

Title IV-B plan means a State’s plan
for providing child welfare services to
children in the State under part B of
title IV of the Social Security Act.

§400.112 Child welfare services for
refugee children.

(a) In providing child welfare services
to refugee children in the State, a
State must provide the same child wel-
fare services and benefits to the same
extent as are provided to other chil-
dren of the same age in the State under
a State’s title IV-B plan.

(b) A State must provide child wel-
fare services to refugee children ac-
cording to the State’s child welfare
standards, practices, and procedures.

(c) Foster care maintenance pay-
ments must be provided under a State’s
program under title IV-E of the Social
Security Act if a child is eligible under
that program.

§400.113 Duration of eligibility.

(a) Except as specified in paragraph
(b), a refugee child may be eligible for
services under §400.112 of this part dur-
ing the 36-month period beginning with
the first month the child entered the
United States.

(b) An unaccompanied minor con-
tinues to meet the definition of ‘‘unac-
companied minor” and is eligible for
benefits and services under §§400.115
through 400.120 of this part until the
minor—

(1) Is reunited with a parent; or

§400.116

(2) Is united with a nonparental adult
(relative or nonrelative) willing and
able to care for the child to whom legal
custody and/or guardianship is granted
under State law; or

(3) Attains 18 years of age or such
higher age as the State’s title IV-B
plan prescribes for the availability of
child welfare services to any other
child in the State.

§400.114 [Reserved]

§400.115
bility.

(a) A State must ensure that legal re-
sponsibility is established, including
legal custody and/or guardianship, as
appropriate, in accordance with appli-
cable State law, for each unaccom-
panied minor who resettles in the
State. The State must initiate proce-
dures for establishing legal responsi-
bility for the minor, with an appro-
priate court (if action by a court is re-
quired by State law), within 30 days
after the minor arrives at the location
of resettlement.

(b) In establishing legal responsi-
bility, including legal custody and/or
guardianship under State law, as ap-
propriate, the minor’s natural parents
should not be contacted in their native
country since contact could be dan-
gerous to the parents.

(¢) Unaccompanied minors are not
generally eligible for adoption since
family reunification is the objective of
the program. In certain rare cases,
adoption may be permitted pursuant to
adoption laws in the State of resettle-
ment, provided a court finds that: (1)
Adoption would be in the best interest
of the child; and (2) there is termi-
nation of parental rights (for example,
in situations where the parents are
dead or are missing and presumed dead)
as determined by the appropriate State
court. When adoption occurs, the
child’s status as an unaccompanied
minor terminates.

Establishing legal responsi-

§400.116 Service for unaccompanied
minors.

(a) A State must provide unaccom-
panied minors with the same range of
child welfare benefits and services
available in foster care cases to other
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children in the State. Allowable bene-
fits and services may include foster
care maintenance (room, board, and
clothing) payments; medical assist-
ance; support services; services identi-
fied in the State’s plans under titles
IV-B and IV-E of the Social Security
Act; services permissible under title
XX of the Social Security Act; and ex-
penditures incurred in establishing
legal responsibility.

(b) A State may provide additional
services if the Director, or his or her
designee, determines such services to
be reasonable and necessary for a par-
ticular child or children and provides
written notification of such determina-
tion to the State.

§400.117

ices.

Provision of care and serv-

(a) A State may provide care and
services to an unaccompanied minor
directly or through arrangements with
a public or private child welfare agency
approved or licensed under State law.

(b) If a State arranges for the care
and services through a public or pri-
vate nonprofit child welfare agency, it
must retain oversight responsibility
for the appropriateness of the unac-
companied minor’s care.

§400.118

(a) A State, or its designee under
§400.117, must develop and implement
an appropriate plan for the care and su-
pervision of, and services provided to,
each unaccompanied minor, to ensure
that the child is placed in a foster
home or other setting approved by the
legally responsible agency and in ac-
cordance with the child’s need for care
and for social, health, and educational
services.

(b) Case planning for unaccompanied
minors must, at a minimum, address
the following elements:

(1) Family reunification;

(2) Appropriate placement of the un-
accompanied child in a foster home,
group foster care, residential facility,
supervised independent living, or other
setting, as deemed appropriate in
meeting the best interest and special
needs if the child.

(3) Health screening and treatment,
including provision for medical and

Case planning.
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dental examinations and for all nec-
essary medical and dental treatment.

(4) Orientation, testing, and coun-
seling to facilitate the adjustment of
the child to American culture.

(5) Preparation for participation in
American society with special empha-
sis upon English language instruction
and occupational as well as cultural
training as necessary to facilitate the
child’s social integration and to pre-
pare the child for independent living
and economic self-sufficiency.

(6) Preservation of the child’s ethnic
and religious heritage.

(c) A State, or its designee under sec-
tion 400.117 of this part, must review
the continuing appropriateness of each
unaccompanied minor’s living arrange-
ment and services no less frequently
than every 6 months.

(Approved by the Office of Management and
Budget under control number 0960-0418)

§400.119 Interstate movement.

After the initial placement of an un-
accompanied minor, the same proce-
dures that govern the movement of
nonrefugee foster cases to other States
apply to the movement of unaccom-
panied minors to other States.

§400.120 Reporting requirements.

A State must submit to ORR, on
forms prescribed by the Director, the
following reports on each unaccom-
panied minor:

(a) An initial report within 30 days of
the date of the minor’s placement in
the State;

(b) A progress report every 12 months
beginning with 12 months from the
date of the initial report in paragraph
(a);

(c) A change of status report within
60 days of the date that—

(1) The minor’s placement is changed;

(2) Legal responsibility of any kind
for the minor is established or trans-
ferred; or

(d) A final report within 60 days of
the date of that the minor—

(1) Is reunited with a parent; or

(2) Is united with an adult, other
than a parent, in accordance with
§400.113(b) or §400.115(c) of this part.
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(3) Is emancipated.

(Approved by the Office of Management and
Budget under control number 0960-0418)

Subpart I—Refugee Social
Services

§400.140 Basis and scope.

This subpart sets forth requirements
concerning formula allocation grants
to States under section 412(c) of the
Act for refugee social services.

[64 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995]

§400.141 Definitions.

For purposes of this subpart—

Refugee social services means any serv-
ice set forth in §§400.154 or 400.155 of
this subpart.

[64 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995]

APPLICATIONS, DETERMINATIONS OF ELI-
GIBILITY, AND PROVISION OF SERV-
ICES

§400.145 Opportunity
services.

(a) A State must provide any indi-
vidual wishing to do so an opportunity
to apply for services and determine the
eligibility of each applicant.

(b) Except as otherwise specified in
this subpart, a State must determine
eligibility for and provide refugee so-
cial services specified in §§400.154 and
400.155 in accordance with the same
procedures which it follows in its social
service program under title XX of the
Social Security Act with respect to de-
termining eligibility, acting on appli-
cations and requests for services, and
providing notification of right to a
hearing.

(c) A State must insure that women
have the same opportunities as men to
participate in all services funded under
this part, including job placement serv-
ices.

[64 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995]

to apply for

FUNDING AND SERVICE PRIORITIES

§400.146 Use of funds.

The State must use its social service
grants primarily for employability

§400.150

services designed to enable refugees to
obtain jobs within one year of becom-
ing enrolled in services in order to
achieve economic self-sufficiency as
soon as possible. Social services may
continue to be provided after a refugee
has entered a job to help the refugee
retain employment or move to a better
job. Social service funds may not be
used for long-term training programs
such as vocational training that last
for more than a year or educational
programs that are not intended to lead
to employment within a year.

[60 FR 33603, June 28, 1995]

§400.147
ices.

A State must plan its social service
program and allocate its social service
funds in such a manner that services
are provided to refugees in the fol-
lowing order of priority, except in cer-
tain individual extreme circumstances:

(a) All newly arriving refugees during
their first year in the U.S., who apply
for services;

(b) Refugees who are receiving cash
assistance;

(c) Unemployed refugees who are not
receiving cash assistance; and

(d) Employed refugees in need of
services to retain employment or to at-
tain economic independence.

[64 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995]

Priority in provision of serv-

PURCHASE OF SERVICES

§400.148 Purchase of services.

A state may provide services directly
or it may purchase services from public
or private service providers.

[564 FR 5481, Feb. 3, 1989]

CONDITIONS OF ELIGIBILITY FOR
REFUGEE SOCIAL SERVICES

§400.150 General eligibility require-
ments.

Eligibility for refugee social services
is limited to those refugees who—

(a) Meet immigration status and
identification requirements in Subpart
D of this part;

(b) Meet the other eligibility require-
ments and conditions in this subpart.

[564 FR 5481, Feb. 3, 1989]
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§400.152 Limitations on eligibility for
services.

(a) A State may provide the social
services defined in §400.154 to refugees
who are 16 years of age or older and
who are not full-time students in ele-
mentary or secondary school, except
that such a student may be provided
services under §400.154 (a) and (b) in
order to obtain part-time or temporary
(e.g., summer) employment while a
student or full-time permanent em-
ployment upon completion of school-
ing.

(b) A State may not provide services
under this subpart, except for citizen-
ship and naturalization preparation
services and referral and interpreter
services, to refugees who have been in
the United States for more than 60
months.

[564 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995; 656 FR 15449, Mar. 22, 2000]

SCOPE OF REFUGEE SOCIAL SERVICES

§400.154 Employability services.

A State may provide the following
employability services—

(a) Employment services, including de-
velopment of a family self-sufficiency
plan and an individual employability
plan, world-of-work and job orienta-
tion, job clubs, job workshops, job de-
velopment, referral to job opportuni-
ties, job search, and job placement and
followup.

(b) Employability assessment services,
including aptitude and skills testing.

(c) On-the job training, when such
training is provided at the employment
site and is expected to result in full-
time, permanent, unsubsidized employ-
ment with the employer who is pro-
viding the training.

(d) English language instruction, with
an emphasis on English as it relates to
obtaining and retaining a job.

(e) Vocational training, including driv-
er education and training when pro-
vided as part of an individual employ-
ability plan.

(f) Skills recertification, when such
training meets the criteria for appro-
priate training in §400.81(b) of this
part.

(g) Day care for children, when nec-
essary for participation in an employ-
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ability service or for the acceptance or
retention of employment.

(h) Transportation, when necessary for
participation in an employability serv-
ice or for the acceptance or retention
of employment.

(i) Translation and interpreter services,
when necessary in connection with em-
ployment or participation in an em-
ployability service.

(j) Case management services, as de-
fined in §400.2 of this part, for refugees
who are considered employable under
§400.76 and for recipients of TANF and
GA who are considered employable,
provided that such services are di-
rected toward a refugee’s attainment of
employment as soon as possible after
arrival in the United States.

(k) Assistance in obtaining Employ-
ment Authorization Documents
(EADs).

[64 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995; 656 FR 15449, Mar. 22, 2000]

§400.155 Other services.

A State may provide the following
other services—

(a) Information and referral services.

(b) Outreach services, including activi-
ties designed to familiarize refugees
with available services, to explain the
purpose of these services, and facilitate
access to these services.

(c) Social adjustment services, includ-
ing:

(1) Emergency services, as follows: As-
sessment and short-term counseling to
persons or families in a perceived cri-
sis; referral to appropriate resources;
and the making of arrangements for
necessary services.

(2) Health-related services, as follows:
Information; referral to appropriate re-
sources; assistance in scheduling ap-
pointments and obtaining services; and
counseling to individuals or families to
help them understand and identify
their physical and mental health needs
and maintain or improve their physical
and mental health.

(3) Home management services, as fol-
lows: Formal or informal instruction
to individuals or families in manage-
ment of household budgets, home
maintenance, nutrition, housing stand-
ards, tenants’ rights, and other con-
sumer education services.
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(d) Day care for children, when nec-
essary for participation in a service
other than an employability service.

(e) Transportation, when necessary for
participation in a service other than an
employability service.

(f) Translation and interpreter services,
when necessary for a purpose other
than in connection with employment
or participation in an employability
service.

(g) Case management services, when
necessary for a purpose other than in
connection with employment or par-
ticipation in employability services.

(h) Any additional service, upon sub-
mission to and approval by the Direc-
tor of ORR, aimed at strengthening
and supporting the ability of a refugee
individual, family, or refugee commu-
nity to achieve and maintain economic
self-sufficiency, family stability, or
community integration which has been
demonstrated as effective and is not
available from any other funding
source.

(i) Citizenship and naturalization
preparation services, including English
language training and civics instruc-
tion to prepare refugees for citizenship,
application assistance for adjustment
to legal permanent resident status and
citizenship status, assistance to dis-
abled refugees in obtaining disability
waivers from English and civics re-
quirements for naturalization, and the
provision of interpreter services for the
citizenship interview.

[64 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995; 656 FR 15449, Mar. 22, 2000]

§400.156 Service requirements.

(a) In order to avoid interference
with refugee employment, English lan-
guage instruction and vocational train-
ing funded under this part must be pro-
vided to the fullest extent feasible out-
side normal working hours.

(b) In planning and providing services
under §§400.154 and 400.155, a State
must take into account those services
which a resettlement agency is re-
quired to provide for a refugee whom it
sponsors in order to ensure the provi-
sion of seamless, coordinated services
to refugees that are not duplicative.

(c) English language instruction
funded under this part must be pro-
vided in a concurrent, rather than se-

§400.202

quential, time period with employment
or with other employment-related serv-
ices.

(d) Services funded under this part
must be refugee-specific services which
are designed specifically to meet ref-
ugee needs and are in keeping with the
rules and objectives of the refugee pro-
gram, except that vocational or job
skills training, on-the-job training, or
English language training need not be
refugee-specific.

(e) Services funded under this part
must be provided to the maximum ex-
tent feasible in a manner that is cul-
turally and linguistically compatible
with a refugee’s language and cultural
background.

(f) Services funded under this part
must be provided to the maximum ex-
tent feasible in a manner that includes
the use of bilingual/bicultural women
on service agency staffs to ensure ade-
quate service access by refugee women.

(g) A family self-sufficiency plan
must be developed for anyone who re-
ceives employment-related services
funded under this part.

[64 FR 5481, Feb. 3, 1989, as amended at 60 FR
33604, June 28, 1995]

Subpart J—Federal Funding

SOURCE: 51 FR 3916, Jan. 30, 1986, unless
otherwise noted.

§400.200 Scope.

This subpart specifies when, and the
extent to which, Federal funding (FF)
is available under this regulation in ex-
penditures for determining eligibility
and for providing assistance and serv-
ices to refugees determined eligible
under this part, and prescribes limita-
tions and conditions on FF for those
expenditures.

FEDERAL FUNDING FOR EXPENDITURES
FOR DETERMINING ELIGIBILITY AND
PROVIDING ASSISTANCE AND SERVICES

§400.202 Extent of Federal funding.

Subject to the availability of funds
and under the terms and conditions ap-
proved by the Director, FF will be pro-
vided for 100 percent of authorized al-
lowable costs of determining eligibility
and providing assistance and services
in accordance with this part.
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§400.203 Federal funding for cash as-
sistance.

(a) To the extent that sufficient
funds are appropriated, Federal funding
is available for cash assistance pro-
vided to eligible refugees during the 36-
month period beginning with the first
month the refugee entered the United
States, as follows—

(1) If a refugee is eligible for TANF,
adult assistance programs, or foster
care maintenance payments under title
IV-E of the Social Security Act, FF is
available only for the non-Federal
share of such assistance.

(2) If a refugee is eligible for SSI, FF
is available for any supplementary pay-
ment a State may provide under that
program.

(b) Federal funding is available for
refugees cash assistance (RCA) pro-
vided to eligible refugees during a pe-
riod of time to be determined by the
Director in accordance with §400.211.

(c) To the extent that sufficient
funds are appropriated, Federal funding
is available for general assistance (GA)
provided to eligible refugees during the
24-month period beginning with the
13th month after the refugee entered
the United States.

[61 FR 3916, Jan. 30, 1986 as amended at 53 FR
32224, Aug. 24, 1988; 58 FR 46090, Sept. 1, 1993;
58 FR 64507, Dec. 8, 1993; 60 FR 33604, June 28,
1995; 656 FR 15450, Mar. 22, 2000]

§400.204 Federal funding for medical
assistance.

(a) To the extent that sufficient
funds are appropriated, Federal funding
is available for the non-Federal share
of medical assistance provided to refu-
gees who are eligible for Medicaid or
adult assistance programs during the
36-month period beginning with the
first month the refugee entered the
United States.

(b) Federal funding is available for
refugee medical assistance (RMA) pro-
vided to eligible refugees during a pe-
riod of time to be determined by the
Director in accordance with §400.211.

(c) To the extent that sufficient
funds are appropriated, Federal funding
is available for a State’s expenditures
for medical assistance under a general
assistance (GA) program during the 24-
month period beginning with the 13th
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month after the refugee entered the
United States.

[61 FR 3916, Jan. 30, 1986, as amended at 53
FR 32225, Aug. 24, 1988; 58 FR 46090, Sept. 1,
1993; 58 FR 64507, Dec. 8, 1993; 60 FR 33604,
June 28, 1995]

§400.205 Federal funding for assist-
ance and services for unaccom-
panied minors.

Federal funding is available for a
State’s expenditures for service to un-
accompanied minors under §§400.115
through 400.120 of this part until the
minor’s status as an unaccompanied
minor is terminated as specified by
§400.113.

§400.206 Federal funding for social
services and targeted assistance
services.

(a) Federal funding is available for
refugee social services as set forth in
Subpart I of this part, including the
reasonable and necessary identifiable
administrative costs of providing such
services, in accordance with alloca-
tions by the Director.

(b) Federal funding is available for
targeted assistance services as set
forth in subpart L of this part, includ-
ing reasonable and necessary identifi-
able State administrative costs of pro-
viding such services, not to exceed 5
percent of the total targeted assistance
award to the State.

[564 FR 5483, Feb. 3, 1989, as amended at 60 FR
33604, June 28, 1995]

§400.207 Federal funding for adminis-
trative costs.

Federal funding is available for rea-
sonable and necessary identifiable ad-
ministrative costs of providing assist-
ance and services under this part only
for those assistance and service pro-
grams set forth in §§400.203 through
400.205 for which Federal funding is
currently made available under the ref-
ugee program. A State may claim only
those costs that are determined to be
reasonable and allowable as defined by
the Administration for Children and
Families. Such costs may include rea-
sonable and necessary administrative
costs incurred by local resettlement
agencies in providing assistance and
services under a public/private RCA
program. Administrative costs may be
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included in a State’s claims against its
quarterly grants for the purposes set
forth in §§400.203 through 400.205 of this
part.

[60 FR 33604, June 28, 1995, as amended at 65
FR 15450, Mar. 22, 2000]

§400.208 Claims involving family units
which include both refugees and
nonrefugees.

(a) Federal funding is available for a
State’s expenditures for assistance and
services to a family unit which in-
cludes a refugee parent or two refugee
parents and one or more of their chil-
dren who are nonrefugees, including
children who are United States citi-
zZens.

(b) Federal funding is not available
for a State’s expenditures for assist-
ance and services provided to a nonref-
ugee adult member of a family unit or
to a nonrefugee child or children in a
family unit if one parent in the family
unit is a nonrefugee.

[61 FR 3916, Jan. 30, 1986, as amended at 65
FR 15450, Mar. 22, 2000]

§400.209 Claims involving family units
which include refugees who have
been in the United States more
than 36 months.

Federal funding is not available for
State expenditures for cash and med-
ical assistance and child welfare serv-
ices (except services for unaccom-
panied minors) provided to any refugee
within a family unit who has been in
the United States

(a) More than 36 months if the family
unit is eligible for TANF, SSI, Med-
icaid, GA, or child welfare services (ex-
cept services for unaccompanied mi-
nors), or

(b) More than a period of time to be
determined by the Director in accord-
ance with §400.211 if the family unit is
eligible for RCA or RMA. A State agen-
cy must exclude expenditures made on
behalf of such refugees from its claim.

[61 FR 3916, Jan. 30, 1986 as amended at 53 FR
32225, Aug. 24, 1988; 57 FR 1115, Jan. 10, 1992;
58 FR 46090, Sept. 1, 1993; 58 FR 64507, Dec. 8,
1993; 656 FR 156450, Mar. 22, 2000]

§400.210

§400.210 Time limits for obligating
and expending funds and for filing
State claims.

Federal funding is available for a
State’s expenditures for assistance and
services to eligible refugees for which
the following time limits are met:

(a) CMA grants, as described at
§400.11(a)(1) of this part:

(1) Except for services for unaccom-
panied minors, a State must use its
CMA grants for costs attributable to
the Federal fiscal year (FFY) in which
the Department awards the grants.
With respect to CMA funds used for
services for unaccompanied minors, the
State may use its CMA funds for serv-
ices provided during the Federal fiscal
year following the FFY in which the
Department awards the funds.

(2) A State’s final financial report on
expenditures of CMA grants, including
CMA expenditures for services for un-
accompanied minors, must be received
no later than one year after the end of
the FFY in which the Department
awarded the grant. At that time, the
Department will deobligate any unex-
pended funds, including any unliqui-
dated obligations.

(b) Social service grants and targeted
assistance grants, as described, respec-
tively, at §§400.11(a)(2) and 400.311 of
this part:

(1) A State must obligate its social
service and targeted assistance grants
no later than one year after the end of
the FFY in which the Department
awards the grant.

(2) A State must expend its social
service and targeted assistance grants
no later than two years after the end of
the FFY in which the Department
awards the grant. A State’s final finan-
cial report on expenditures of social
services and targeted assistance grants
must be received no later than 90 days
after the end of the two-year expendi-
ture period. At that time, if a State’s
final financial expenditure report has
not been received, the Department will
deobligate any unexpended funds, in-
cluding any unliquidated obligations,
based on a State’s last submitted fi-
nancial report.

[60 FR 33604, June 28, 1995, as amended at 65
FR 15450, Mar. 22, 2000]
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§400.211 Methodology to be used to
determine time-eligibility of refu-
gees.

(a) The time-eligibility period for ref-
ugee cash assistance and refugee med-
ical assistance will be determined by
the Director each year, based on appro-
priated funds available for the fiscal
year. The Director will make a deter-
mination of the eligibility period each
year as soon as possible after funds are
appropriated for the refugee program,
and also at subsequent points during
the fiscal year, only if a reduction in
the eligibility period is indicated,
based on updated information on ref-
ugee flows and State reports on receipt
of assistance and expenditures. The
method to be used to determine the
RCA/RMA eligibility period will in-
clude the following steps and will be
applied to various RCA/RMA time-eli-
gibility periods in order to determine
the time-eligibility period which will
provide the most number of months
without incurring a shortfall in funds
for the fiscal year.

(1) The time-eligibility population
for the projected fiscal year will be es-
timated on the basis of the refugee ad-
missions ceiling established by the
President for that fiscal year and the
anticipated arrival of other persons eli-
gible for refugee assistance, to the ex-
tent that data on these persons are
available. The anticipated pattern of
refugee flow for the projected fiscal
year will be estimated based on the
best available historical and current
refugee flow information that will
most accurately forecast the refugee
flow for the projected fiscal year.
These arrival figures will then be used
to determine the time-eligible popu-
lation for a given duration of RCA/
RMA benefits.

(2) The average annual number of
RCA and RMA recipients will be deter-
mined by multiplying the estimated
time-eligible population established in
paragraph (a)(1) of this section by the
estimated RCA and RMA participation
rates. The RMA participation rate will
take into account both RCA recipients,
who are also eligible for RMA, and
RMA-only recipients. Recipient data
from quarterly performance reports
submitted by States for the most re-
cent 4 quarters for which reports are
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available will be used to determine the
appropriate participation rates for var-
ious RCA/RMA time-eligibility periods.

(3) The average annual per recipient
cost for RCA and RMA will be esti-
mated separately, based on estimated
per recipient costs for the most recent
fiscal year, using available data, and
inflated for the projected fiscal year
using projected increases in per capita
cash assistance costs for RCA and per
capita Medicaid costs for RMA.

(4) The expected average number of
RCA recipients will be multiplied by
the expected RCA per recipient cost to
derive estimated RCA costs. The ex-
pected average annual number of RMA
recipients will be multiplied by the ex-
pected RMA per recipient cost to de-
rive estimated RMA costs.

(5) State administrative costs for the
projected fiscal year for all States in
the aggregate will be estimated based
on total actual allowable expenditures
for State administration for the most
recent fiscal year. The variable portion
of administrative costs will be adjusted
for changes in program participation
and inflated by the Consumer Price
Index (CPI) for all items as estimated
by the Office of Management and Budg-
et (OMB). The fixed portion of adminis-
trative costs will be adjusted by the
CPI inflator only.

(6) The total estimated costs for the
projected fiscal year will equal the
combined estimated costs for RCA,
RMA, and State administration as cal-
culated in paragraphs (a)(1) through (5)
of this section.

(b) If, as the Director determines, the
period of eligibility needs to be
changed from the eligibility period in
effect at the time, the Director will
publish a final notice in the FEDERAL
REGISTER, announcing the new period
of eligibility for refugee cash assist-
ance and refugee medical assistance
and the effective date for imple-
menting the new eligibility period.
States will be given as much notice as
available funds will allow without re-
sulting in a further reduction in the
eligibility period. At a minimum,
States will be given 30 days’ notice.

[68 FR 64507, Dec. 8, 1993, as amended at 65
FR 15450, Mar. 22, 2000]
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§400.212
funds.
Federal funding under this part is
not available for travel outside the
United States without the written ap-
proval of the Director.

[60 FR 33604, June 28, 1995]

Restrictions in the use of

§400.220 Counting time-eligibility of
refugees.

A State may calculate the time-eligi-
bility of a refugee under this part in ei-
ther of the following ways:

(a) On the basis of calendar months,
in which case the month of arrival in
the United States must count as the
first month; or

(b) On the basis of the actual date of
arrival, in which case each month will
be counted from that specific date.

[564 FR 5483, Feb. 3, 1989]

Subpart K—Waivers and
Withdrawails

§400.300 Waivers.

If a State wishes to apply for a waiv-
er of a requirement of this part, the Di-
rector may waive such requirement
with respect to such State, unless re-
quired by statute, if the Director deter-
mines that such waiver will advance
the purposes of this part and is appro-
priate and consistent with Federal ref-
ugee policy objectives. To the fullest
extent practicable, the Director will
approve or disapprove an application
for a waiver within 130 days of receipt
of such application. The Director shall
provide timely written notice of the
reasons for denial to States whose ap-
plications are disapproved.

[60 FR 33604, June 28, 1995]

§400.301 Withdrawal from the refugee
program.

(a) In the event that a State decides
to cease participation in the refugee
program, the State must provide 120
days advance notice to the Director be-
fore withdrawing from the program.

(b) To participate in the refugee pro-
gram, a State is expected to operate all
components of the refugee program, in-
cluding refugee cash and medical as-
sistance, social services, preventive
health, and an unaccompanied minors

§400.311

program if appropriate. A State is also
expected to play a coordinating role in
the provision of assistance and services
in accordance with §400.5(b). In the
event that a State wishes to retain re-
sponsibility for only part of the refugee
program, it must obtain prior approval
from the Director of ORR. Such ap-
proval will be granted if it is in the
best interest of the Government.

(c) When a State withdraws from all
or part of the refugee program, the Di-
rector may authorize a replacement
designee or designees to administer the
provision of assistance and services, as
appropriate, to refugees in that State.
A replacement designee must adhere to
the same regulations under this part
that apply to a State-administered pro-
gram, with the exception of the fol-
lowing provisions: 45 CFR 400.5(d), 400.7,
400.51(b)(2)(1), 400.58(c), 400.94(a),
400.94(b), 400.94(c), and subpart L. Re-
placement designees must also adhere
to the Subpart L regulations regarding
formula allocation grants for targeted
assistance, if the State authorized the
replacement designee appointed by the
Director to act as its agent in applying
for and receiving targeted assistance
funds. Certain provisions are excepted
because they apply only to States and
become moot when a State withdraws
from participation in the refugee pro-
gram and is replaced by another entity.
States would continue to be respon-
sible for administering the other ex-
cepted provisions because these provi-
sions refer to the administration of
other State-run public assistance pro-
grams.

[60 FR 33604, June 28, 1995, as amended at 65
FR 15450, Mar. 22, 2000]

Subpart L—Targeted Assistance

SOURCE: 60 FR 33604, June 28, 1995, unless
otherwise noted.
§400.310 Basis and scope.

This subpart sets forth requirements
concerning formula allocation grants
to States under section 412(c)(2) of the
Act for targeted assistance.

§400.311 Definitions.
For purposes of this subpart—

373



§400.312

“Targeted assistance grants’” means
formula allocation funding to States
for assistance to counties and similar
areas in the States where, because of
factors such as unusually large refugee
populations (including secondary mi-
gration), high refugee concentrations,
and high use of public assistance by
refugees, there exists and can be dem-
onstrated a specific need for sup-
plementation of available resources for
services to refugees.

§400.312 Opportunity to
services.

apply for

A State must provide any individual
wishing to do so an opportunity to
apply for targeted assistance services
and determine the eligibility of each
applicant.

FUNDING AND SERVICE PRIORITIES

§400.313 Use of funds.

A State must use its targeted assist-
ance funds primarily for employability
services designed to enable refugees to
obtain jobs with less than one year’s
participation in the targeted assistance
program in order to achieve economic
self-sufficiency as soon as possible.
Targeted assistance services may con-
tinue to be provided after a refugee has
entered a job to help the refugee retain
employment or move to a better job.
Targeted assistance funds may not be
used for long-term training programs
such as vocational training that last
for more than a year or educational
programs that are not intended to lead
to employment within a year.

§4OQ.314 Priority in provision of serv-
ices.

A State must plan its targeted assist-
ance program and allocate its targeted
assistance funds in such a manner that
services are provided to refugees in the
following order of priority, except in
certain individual extreme cir-
cumstances:

(a) Cash assistance recipients, par-
ticularly long-term recipients;

(b) Unemployed refugees who are not
receiving cash assistance; and

(c) Employed refugees in need of
services to retain employment or to at-
tain economic independence.
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§400.315 General eligibility require-
ments.

(a) For purposes of determining eligi-
bility of refugees for services under
this subpart, the same standards and
criteria shall be applied as are applied
in the determination of eligibility for
refugee social services under §§400.150
and 400.152(a).

(b) A State may not provide services
under this subpart, except for referral
and interpreter services, to refugees
who have been in the United States for
more than 60 months, except that refu-
gees who are receiving employability
services, as defined in §400.316, as of
September 30, 1995, as part of an em-
ployability plan, may continue to re-
ceive those services through September
30, 1996, or until the services are com-
pleted, whichever occurs first, regard-
less of their length of residence in the
U.S.

§400.316 Scope of targeted assistance
services.

A State may provide the same scope
of services under this subpart as may
be provided to refugees under §§400.154
and 400.155, with the exception of
§400.155(h).

§400.317 Service requirements.

In providing targeted assistance serv-
ices to refugees, a State must adhere to
the same requirements as are applied
to the provision of refugee social serv-
ices under §400.156.

§400.318 Eligible grantees.

Eligible grantees are those agencies
of State governments which are re-
sponsible for the refugee program
under 45 CFR 400.5 in States containing
counties which qualify for targeted as-
sistance awards. The use of targeted
assistance funds for services to Cuban
and Haitian entrants is limited to
States which have an approved State
plan under the Cuban/Haitian Entrant
Program (CHEP).

§400.319 Allocation of funds.

(a) A State with more than one quali-
fying targeted assistance county may
allocate its targeted assistance funds
differently from the formula alloca-
tions for counties presented in the ORR
targeted assistance notice in a fiscal
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year only on the basis of its population
of refugees who arrived in the U.S. dur-
ing the most recent b5-year period. A
State may use welfare data as an addi-
tional factor in the allocation of tar-
geted assistance funds if it so chooses;
however, a State may not assign a
greater weight to welfare data than it
has assigned to population data in its
allocation formula.

(b) A State must assure that not less
than 95 percent of the total award to
the State is made available to the
qualified county or counties, except in
those cases where the qualified county
or counties have agreed to let the
State administer the targeted assist-
ance program in the county’s stead.

PART 401—CUBAN/HAITIAN
ENTRANT PROGRAM

Sec.

401.1 [Reserved]

401.2 Definitions.

401.3-401.11 [Reserved]

401.12 Cuban and Haitian entrant cash and
medical assistance.

AUTHORITY: Sec. 501(a), Pub. L. 96-422, 94
Stat. 1810 (8 U.S.C. 1522 note); Executive
Order 12341 (January 21, 1982).

SOURCE: 47 FR 10850, Mar. 12, 1982, unless
otherwise noted.

§401.1 [Reserved]

§401.2 Definitions.

For purposes of this part a Cuban and
Haitian entrant or entrant is defined as:

(a) Any individual granted parole sta-
tus as a Cuban/Haitian Entrant (Status
Pending) or granted any other special
status subsequently established under
the immigration laws for nationals of
Cuba or Haiti, regardless of the status
of the individual at the time assistance
or services are provided; and

(b) Any other national of Cuba or
Haiti

(1) Who:

(i) Was paroled into the TUnited
States and has not acquired any other
status under the Immigration and Na-
tionality Act;

(ii) Is the subject of exclusion or de-
portation proceedings under the Immi-
gration and Nationality Act; or

§401.12

(iii) Has an application for asylum
pending with the Immigration and Nat-
uralization Service; and

(2) With respect to whom a final, non-
appealable, and legally enforceable
order of deportation or exclusion has
not been entered.

§§401.3-401.11 [Reserved]

§401.12 Cuban and Haitian entrant
cash and medical assistance.

Except as may be otherwise provided
in this section, cash and medical as-
sistance shall be provided to Cuban and
Haitian entrants by the same agencies,
under the same conditions, and to the
same extent as such assistance is pro-
vided to refugees under Part 400 of this
title.

(a) For purposes of determining the
eligibility of Cuban and Haitian en-
trants for cash and medical assistance
under this section and the amount of
assistance for which they are eligible
under this section, the same standards
and critieria shall be applied as are ap-
plied in the determination of eligibility
for an amount of cash and medical as-
sistance for refugees under subparts E
and G of part 400 of this title.

(b) Federal reimbursement will be
provided to States for the costs of pro-
viding cash and medical assistance
(and related administrative costs) to
Cuban and Haitian entrants according
to procedures and requirements, in-
cluding procedures and requirements
relating to the submission and ap-
proval of a State plan, identical to
those applicable to the Refugee Pro-
gram and set forth in Part 400 of this
title.

(c) The number of months during
which an entrant may be eligible for
cash and medical assistance for which
Federal reimbursement is available
under this section shall be counted
starting with the first month in which
an individual meeting the definition of
a Cuban and Haitian entrant in §401.2
was first issued documentation by the
Immigration and Naturalization Serv-
ice indicating:

(1) That the entrant has been granted
parole by the Attorney General under
the Immigration and Nationality Act,

(2) That the entrant is in a voluntary
departure status, or
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(3) That the entrant’s residence in a
United States community is known to
the Immigration and Naturalization
Service.

The amendments are to be issued
under the authority contained in sec-
tion 412(a)(9), Immigration and Nation-
ality Act (8 U.S.C. 15622(a)(9)).

[47 FR 10850, Mar. 12, 1982, as amended at 65
FR 15450, Mar. 22, 2000]

PART 402—STATE LEGALIZATION
IMPACT ASSISTANCE GRANTS

Subpart A—Introduction

Sec.
402.1 General.
402.2 Definitions.

Subpart B—Use of Funds

402.10 Allowable use of funds.

402.11 Limitations on Use of SLIAG Funds.

402.12 Use of SLIAG Funds for Costs In-
curred Prior to October 1, 1987.

Subpart C—Administration of Grants

402.20
402.21
402.22
402.23
402.24

General provisions.

Fiscal control.

[Reserved]

Repayment.

Withholding.

402.25 Appeals.

402.26 Time period for obligation and ex-
penditure of grant funds.

Subpart D—State Allocations

402.30
402.31
402.32
402.33
402.34

Basis of awards.

Determination of allocations.
Determination of state allotments.
Allotment of excess funds.
Allocation of unexpected funds.

Subpart E—State Applications

402.40
402.41
402.42
402.43
402.44
402.45

General.

Application content.
Application format.
Application deadline.

Basis for approval.
Amendments to applications.

Subpart F—Recordkeeping and Reporting

402.50 Recordkeeping.
402.51 Reporting.

AUTHORITY: 8 U.S.C. 12552 note, as amend-
ed.

SOURCE: 53 FR 7858, Mar. 10, 1988, unless
otherwise noted.
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Subpart A—Introduction

§402.1 General.

(a) These regulations implement sec-
tion 204 of Pub. L. 99-603, the Immigra-
tion Reform and Control Act of 1986
(IRCA), as amended. This act estab-
lishes a temporary program of State
Legalization Impact Assistance Grants
(SLIAG) for States. The purpose of
SLIAG is to lessen the financial impact
on State and local governments result-
ing from the adjustment of immigra-
tion status under the Act of certain
groups of aliens residing in the States,
the District of Columbia, Puerto Rico,
the Virgin Islands, and Guam.

(b) Funds appropriated by section 204
may be applied by States with ap-
proved applications to certain State
and local government costs incurred:

(1) In providing public assistance and
public health assistance to eligible le-
galized aliens,

(2) For making payments to State
educational agencies for the purpose of
assisting local educational agencies in
providing certain educational services
to eligible legalized aliens,

(3) To provide public education and
outreach to lawful temporary resident
aliens concerning the adjustment to
lawful permanent resident status and
other matters,

(4) To make payments for education
and outreach efforts by State agencies
regarding unfair discrimination in em-
ployment practices based on national
origin or citizenship status, and

(5) To administer the funds provided
under this Part.

[66 FR 21246, May 7, 1991]

§402.2 Definitions.

As used in this part—

The Act means the Immigration Re-
form and Control Act of 1986, Public
Law 99-603, as amended.

Allocation means an amount des-
ignated for a State, as determined
under §402.31, §402.33, or §402.34.

Allotment means the total amount
awarded to a State, as determined
under §402.31, §402.33, or §402.34.

Department means the U.S. Depart-
ment of Health and Human Services.

Educational Services means:
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(1) For eligible legalized aliens re-
gardless of age enrolled in elementary
or secondary school, services allowable
under section 607 of the Emergency Im-
migrant Education Act, 20 U.S.C. 4101,
et seq. (Pub. L. 98-511), as in effect on
November 6, 1986.

(2) For adult eligible legalized aliens:

(i) Services authorized under the
Adult Education Act, 20 U.S.C. 1201 et
seq. (Pub. L. 89-750, as amended), as in
effect November 6, 1986, and

(ii) English language and other pro-
grams designed to enable eligible legal-
ized aliens to attain the citizenship
skills required by section
245A(b)(1)(D)(i) of the INA.

Eligible legaliced alien means an alien
whose status has been adjusted to law-
ful temporary resident under section
245A, 210, or 210A of the Immigration
and Nationality Act, beginning on the
effective date of such adjustment as es-
tablished by the Immigration and Nat-
uralization Service, and continuing
until the end of the five-year period be-
ginning on the effective date of such
adjustment, provided that during that
time the alien remains in lawful tem-
porary or permanent resident status
granted under the Act.

Employment discrimination education
and outreach means education and out-
reach efforts by State agencies regard-
ing unfair discrimination in employ-
ment practices based on national ori-
gin or citizenship status.

INA means the Immigration and Na-
tionality Act, 8 U.S.C. 1101, et seaq.

Local educational agency means—

(a) A public board of education or
other public authority legally con-
stituted within a State for either ad-
ministrative control of or direction of,
or to perform service functions for,
public elementary or secondary schools
in—

(1) A city, county, township, school
district, or other political subdivision
of a State; or

(2) Such combination of school dis-
tricts or counties a State recognizes as
an administrative agency for its public
elementary or secondary schools; or

(b) Any other public institution or
agency that has administrative control
and direction of a public elementary or
secondary school.

§402.2

Local government has the same mean-
ing as in 45 CFR part 92.

Nonpublic, as applied to an agency,
organization, or institution, means
that the agency, organization, or insti-
tution is nonprofit and is not under
Federal or public supervision or con-
trol.

Phase II outreach means public edu-
cation and outreach (including the pro-
vision of information to individuals) to
inform temporary resident aliens under
section 210, 210A, 245A of the INA and
aliens whose applications for such sta-
tus are pending with the Immigration
and Naturalization Service regarding:

(1) The requirements of sections 210,
210A, and 245A of the INA regarding the
adjustment of resident status;

(2) Sources of assistance for such
aliens obtaining the adjustment of sta-
tus described in paragraph (1) of this
definition, including educational, in-
formational, and referral services, and
the rights and responsibilities of such
aliens and aliens lawfully admitted for
permanent residence;

(3) The identification of health, em-
ployment, and social services; and,

(4) The importance of identifying
oneself as a temporary resident alien
to service providers.

Program administrative costs means
those costs associated with admin-
istering public assistance, public
health assistance, educational services,
Phase II outreach, and employment
discrimination education and outreach
activities.

Public, as applied to an agency, orga-
nization, or institution, means that the
agency, organization, or institution is
under the administrative supervision
or control of a government other than
the Federal Government.

Public assistance means cash, medical,
or other assistance provided to meet
the basic subsistence needs or health
needs of individuals.

(1) That is generally available to
needy individuals residing in a State
and

(2) That is provided with funds from
units of State or local government.

As used in this definition, basic sub-
sistence needs are minimal living re-
quirements, including food, shelter and
clothing. For purposes of this defini-
tion, assistance is considered to have
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been provided to needy individuals if
specified income or resource require-
ments are used to determine eligibility
or the amount of a fee or other charges
to be paid for services. Other assistance
means assistance and services, other
than cash or medical assistance, that
are directed at meeting basic subsist-
ence needs, and that meet all of the
criteria in this definition. Other assist-
ance also means assistance and services
in which participation is required as a
condition of receipt of cash or medical
assistance.

Public health assistance means health
services (1) that are generally available
to needy individuals residing in a
State; (2) that receive funding from
units of State or local government;
and, (3) that are provided for the pri-
mary purpose of protecting the health
of the general public, including, but
not limited to, immunizations for
immunizable diseases, testing and
treatment for tuberculosis and sexu-
ally-transmitted diseases, and family
planning services.

Recipient means
grantee.

Secretary means the Secretary of the
Department of Health and Human
Services.

SLIAG administrative costs means the
direct and indirect costs related to ad-
ministration of funds provided under
this part, including: planning and con-
ferring with local officials, preparing
the application, audits, allocation of
funds, tracking and recordkeeping,
monitoring use of funds, and reporting.

SLIAG-reimbursable activity means
programs of public assistance, pro-
grams of public health assistance, edu-
cational services, employment dis-
crimination education and outreach,
Phase II outreach, program adminis-
trative costs, and SLIAG administra-
tive costs, as those terms are defined in
this part, that are included in a State’s
application approved pursuant to sub-
part E of this part.

SLIAG-related costs means expendi-
tures made: To provide public assist-
ance, public health assistance, or edu-
cational services, as defined in this
part, to eligible legalized aliens; to pro-
vide public health assistance to aliens
applying on a timely basis to become
lawful temporary residents under sec-

grantee or sub-
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tions 210, 210A, or 245A of the INA dur-
ing such time as that alien’s applica-
tion with INS is pending approval; to
provide employment discrimination
education and outreach, as defined in
this part; to provide Phase II outreach,
as defined in this part; and for SLIAG
administrative costs, as defined in this
part. SLIAG-related costs include all
allowable expenditures, including pro-
gram administrative costs determined
in accordance with §402.21(c), regard-
less of whether those expenditures ac-
tually are reimbursed or paid for with
funds allotted to the State under this
part. SLIAG-related costs for edu-
cational services, Phase II outreach,
and employment discrimination edu-
cation and outreach are limited to the
amount of payment that can be made
under the Act for those activities, as
described in §402.11 (e), (k) and (1), re-
spectively. SLIAG-related costs ex-
clude: (1) Expenditures by a State or
local government for costs which are
reimbursed or paid for by Federal pro-
grams other than SLIAG; and (2) pro-
gram income (as defined in 45 CFR 74.42
or 45 CFR 92.25(b), as applicable) re-
ceived from or on behalf of eligible le-
galized aliens receiving services or ben-
efits for which payment or reimburse-
ment may be made under this part.

State means the 50 States, the Dis-
trict of Columbia, Puerto Rico, Guam,
and the Virgin Islands of the United
States.

State educational agency means—

(1) The State board of education or
other agency or officer primarily re-
sponsible for the supervision of public
elementary and secondary schools in a
State. In the absence of this officer or
agency, it is an officer or agency des-
ignated by the Governor or State law;
or

(2) The State board of education or
other agency or officer primarily re-
sponsible for the State supervision of
public elementary and secondary
schools; or if there is a separate State
agency or officer primarily responsible
for supervision of adult education in
public schools, then that agency or of-
ficer may be designated for the purpose
of the Act by the Governor or by State
law. If no agency or officer qualifies
under the preceding sentence, the term
means an appropriate agency or officer
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designated for the purpose of the Act
by the Governor.

Unexpended funds means the amount
by which allotments awarded to a
State, as determined under §402.31 and
§402.33 of this part, exceed the State’s
SLIAG-related costs, as defined in this
part, reported in annual reports pursu-
ant to §402.51 and accepted by the De-
partment as of March 15, 1995.

Unreimbursed SLIAG-related costs
means the amount by which a State’s
total SLIAG-related costs, as defined
in this part, reported in annual reports
pursuant to §402.51 and accepted by the
Department as of March 15, 1995, exceed
the allotments awarded to a State, as
determined under §402.31 and §402.33 of
this part.

[63 FR 17858, Mar. 10, 1988, as amended at 56
FR 19808, Apr. 30, 1991; 56 FR 21246, May T,
1991; 59 FR 65726, Dec. 21, 1994]

Subpart B—Use of Funds

§402.10 Allowable use of funds.

(a) Funds provided under §402.31 and
402.33 of this part for a fiscal year may
be used only with respect to SLIAG-re-
lated costs incurred in that fiscal year
or succeeding fiscal years, except that
funds provided for FY 1993 and FY 1994
may be used for SLIAG-related costs
incurred in FY 1990 or succeeding
years. Funds provided under §402.34 of
this part may be used with respect to
SLIAG-related costs incurred in any
fiscal year of the program. Funds may
be used, subject to §§402.11 and 402.26,
for the following activities, as defined
in this part:

(1) Public assistance;

(2) Public health assistance;

(3) Educational services;

(4) Employment discrimination edu-
cation and outreach;

(5) Phase II outreach;

(6) SLIAG administrative costs; and

(7) Program administrative costs.

(b) Unless specifically prohibited by a
statute enacted subsequent to Novem-
ber 6, 1986, a State may use SLIAG
funds to pay the non-Federal share of
costs allowable under (a) of this section
incurred in providing assistance or
services to eligible legalized aliens
under Federal programs that have a
matching or cost-sharing requirement,

§402.11

subject to the provisions of §402.11(f) of
this part.

(c) [Reserved]

(d) Except as provided for in
§402.11(n), funds awarded under this
part may be used to reimburse or pay
SLIAG-related costs incurred prior to
the approval of a State’s application or
amendment to its application, pursu-
ant to subpart E of this part, provided
that such reimbursement or payment
is consistent with the Act and this
part.

[63 FR 17858, Mar. 10, 1988, as amended at 56
FR 19808, Apr. 30, 1991; 56 FR 21246, May 7,
1991; 59 FR 65726, Dec. 21, 1994]

§402.11 Limitations on Use of SLIAG
Funds.

(a) Funds provided under this part
may be used only for SLIAG-reimburs-
able activities that—

(1) Meet the definitions of §402.2 of
this part; and

(2) Are otherwise consistent with the
rules and procedures governing such
activities.

(b) Funds provided under this part
may not be used for costs to the extent
that those costs are otherwise reim-
bursed or paid for under other Federal
programs.

(c) The amount of reimbursement or
payment may not exceed 100% of
SLIAG-related costs, as defined in this
part, associated with SLIAG-reimburs-
able activites.

(d) A State must use a minimum of 10
percent of its allotment under this part
in any fiscal year for costs associated
with each of the following program cat-
egories: public assistance, public
health assistance, and educational
services. In the event that a State does
not require use of a full 10% in one of
the above categories, it must allocate
the unused portion equally among the
remaining categories listed in this
paragraph.

(e) Payments for educational services
in any fiscal year may not exceed the
amounts described in (e) (3), (4) and (b)
of this section, and are subject to the
limitations in (e) (1), (2), and (6) of this
section.

(1) Payments may be made to a local
educational agency in a fiscal year for
the purpose of providing educational
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services to eligible legalized aliens en-
rolled in elementary or secondary
school only if 500 eligible legalized
aliens meeting the conditions in (e)(2)
of this section, are enrolled in elemen-
tary or secondary public or non-public
schools in that local educational agen-
cy’s jurisdiction in that fiscal year or
if such eligible legalized aliens rep-
resent at least 3 percent of the total
number of students enrolled in elemen-
tary or secondary public or non-public
schools within that local educational
agency’s jurisdiction in that fiscal
year.

(2) In computing payments to local
education agencies or to providers of
educational services described in sec-
tion 204(c)(3)(C) of the Act, State edu-
cational agencies may take into ac-
count only eligible legalized aliens who
have been enrolled in elementary or
secondary school, public or non-public
school or in educational activities for
adults described in §402.2 in the United
States for fewer than three complete
academic years.

(3) The amount that may be paid in
any fiscal year to a local educational
agency with respect to eligible legal-
ized aliens enrolled in elementary and
secondary public or non-public school
may not exceed an amount equal to
$500 (less, in States receiving Emer-
gency Immigrant Education Act
(EIEA) funds, the amount described in
(e)(6) of this section) multiplied by the
number of eligible legalized aliens
meeting the criteria specified in (e)(2)
of this section, who are enrolled in pub-
lic or private non-profit elementary
and secondary schools in the jurisdic-
tion of that local educational agency in
that fiscal year.

(4) The amount that may be paid in
any fiscal year to a local educational
agency or other provider of educational
services for adults (who are not en-
rolled in elementary or secondary
school), as described in section
204(c)(3)(C) of the Act, may not exceed
an amount equal to $500 multiplied by
the number of eligible legalized aliens
meeting the criteria in paragraph (e)(2)
of this section who receive educational
services from that provider in that fis-
cal year.

(5) In no event may the amount paid
to a local education agency or other

45 CFR Ch. IV (10-1-12 Edition)

provider of educational services exceed
the actual costs of providing those
services to eligible legalized aliens, as
determined in accordance with 45 CFR
part 74 (for grants awarded in FY 1988)
or 45 CFR part 92 (for grants awarded
in FY 1989 and succeeding fiscal years).

(6) The maximum amount of payment
to a local educational agency with re-
spect to eligible legalized aliens en-
rolled in elementary and secondary
school will be reduced from the amount
described in (e)(3) of this section, by an
amount equal to the amount of funds
received by the local educational agen-
cy with respect to such eligible legal-
ized aliens pursuant to section 606 of
the Emergency Immigrant Education
Act.

(f) Funds provided under this part
may not be used to provide assistance
under the programs of financial assist-
ance from which eligible legalized
aliens are barred by section 245A(h)(1),
210(f), or 210A(d)(6) of the INA. How-
ever, such funds may be used for the
State and local share of the costs of
providing such assistance to eligible le-
galized aliens who are excepted from
the bar by section 245A(h) (2) or (3),
210(f), or 210A(d)(6) of the INA, provided
that such individuals are otherwise eli-
gible for benefits under such programs,
and that the costs of providing those
benefits are otherwise allowable under
the Act, this regulation, and the
State’s approved application.

(g) Funds provided under this part
shall not be used to perform abortions
except where the life of the mother
would be endangered if the fetus were
carrier to term.

(h) Funds provided under this part
shall not be used to reimburse or pay
costs inurred by any public or private
entity or any individual, in the con-
duct of a medical examination as re-
quired for application for adjustment
to lawful temporary resident status
under 8 CFR 245a.2(i), 8 CFR 210.2(d), or
8 CFR 210a.6(f).

(i) Funds provided under this part
shall not be used for client counselling
or any other service which would as-
sume responsibility for the adjustment
of status of aliens to that of lawful
temporary or permanent residence.
This prohibition includes assisting an
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alien to appeal INS decisions or rep-
resentation of an alien before any ad-
ministrative or judicial body.

(j) Funds under this part shall not be
used to investigate or prosecute dis-
crimination complaints beyond initial
intake and referral, to pay legal fees or
other expenses incurred to provide
legal counsel to a party alleging dis-
crimination, or to represent such par-
ties before any administrative or judi-
cial body.

(k) A State may use funds to make
payments for Phase II outreach activi-
ties, including related program admin-
istration, from allotments made to it
under this part for FY 1989 and suc-
ceeding fiscal years. The maximum
amount that a State may use for this
purpose from a fiscal year’s allotment
is the greater of 1% of its allotment for
that fiscal year or $100,000.

(1) A State may use funds to make
payments for employment discrimina-
tion education and outreach activities,
including related program administra-
tion, from allotments made to it under
this part for FY 1989 and succeeding
fiscal years. The maximum amount
that a State may use from a fiscal
year’s allotment for this purpose is the
greater of 1% of the State’s allotment
for that fiscal year or $100,000.

(m) [Reserved]

(n)(1) Except as provided for in para-
graph (n)(2) of this section, a State
may use SLIAG funds alloted to it for
a fiscal year to reimburse or pay only
those SLIAG-related costs for employ-
ment discrimination education and
outreach activities which occurred
after approval by the Department of an
application or amendment describing
those activities, as required by
§402.41(d).

(2) Costs incurred in FY 1990 prior to
approval by the Department of an ap-
plication or amendment containing the
information required by §402.41(d), but
after December 18, 1989, for reproduc-
tion and dissemination of public infor-
mation material certified by the Office
of the Special Counsel for Immigra-
tion-Related Unfair Employment Prac-
tices, Department of Justice (hereafter,
“Office of the Special Counsel’’), pursu-
ant to paragraph (o) of this section
may be reimbursed with funds allotted
under this part.

§402.12

(0)(1) With respect to employment
discrimination education and outreach,
a State shall not use SLIAG funds to
pay for the cost of producing or distrib-
uting materials prepared for public dis-
semination unless the Office of the
Special Counsel has certified that
those materials meet the criteria in
paragraph (0)(2) of this section.

(2) Certification of materials de-
scribed in paragraph (o0)(1) of this sec-
tion shall consist of a finding by the
Office of the Special Counsel that in-
formation contained in such materials
relating to the discrimination provi-
sion of the Act is legally accurate and
that those materials include reference
to the Office of the Special Counsel as
a source of information and referral for
complaints of discrimination based on
citizenship status or national origin.
Information regarding the Office of the
Special Counsel shall include its ad-
dress and telephone number, including
the toll-free number and toll-free TDD
number for the hearing impaired. The
Office of the Special Counsel, in the ex-
ercise of discretion, may agree to the
deletion of any portion of the informa-
tion referenced in the previous sen-
tence, in those instances where space
limitations in printed materials, or
time limitations in electronically re-
corded materials, make inclusion of all
the required information impractical.

(p) Funds provided under this part
may be used only for SLIAG-related
costs submitted to the Department
pursuant to §402.51 and accepted as al-
lowable costs by March 15, 1995.

(q) Funds made available to a State
pursuant to §402.34 shall be utilized by
the State to reimburse all allowable
costs within 90 days after such State
has received a reallocation of funds
from the Secretary, but in no event
later than July 31, 1995.

[63 FR 7858, Mar. 10, 1991, as amended at 56
FR 19808, Apr. 30, 1991; 56 FR 21247, May T,
1991; 59 FR 65726, Dec. 21, 1994]

§402.12 Use of SLIAG Funds for Costs
Incurred Prior to October 1, 1987.

(a) Except as indicated in (b) and (c)
of this section, States may not use
funds provided under this part of costs
incurred prior to October 1, 1987.

(b) A State may use funds provided
under this part for administrative
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costs incurred prior to October 1, 1987,
but after November 6, 1986, that are di-
rectly associated with implementation
of this part. Such costs may include
planning, preparing the application, es-
tablishing fund accounting and report-
ing systems, data development associ-
ated with the application, and other
costs directly resulting from planning
for implementation of this part.

(c) A State may use funds provided
under this part for costs incurred prior
to October 1, 1987, but after November
6, 1986, in providing public health as-
sistance to eligible legalized aliens and
to applicants for lawful temporary resi-
dence under sections 210, 210A and 245A
of the INA, in conformity with the pro-
visions of §402.10(a).

[63 FR 7858, Mar. 10, 1988, as amended at 56
FR 21247, May 7, 1991]

Subpart C—Administration of
Grants

§402.20 General provisions.

Except where otherwise required by
Federal law, the Department rules
codified at 45 CFR part 74 (for grants
awarded in FY 1988) or 45 CFR part 92
(for grants awarded in FY 1989 and suc-
ceeding fiscal years), relating to the
administration of grants, apply to
funds awarded under this part. A State
may, however, apply any or all provi-
sions of part 92 to FY 1988 SLIAG
funds.

[56 FR 19808, Apr. 30, 1991]

§402.21 Fiscal control.

(a) Fiscal control and accounting
procedures must be sufficient to permit
preparation of reports required by the
Act, this regulation, and other applica-
ble statutes and regulations.

(b) States must have accounting pro-
cedures in place which allow funds pro-
vided under this part to be traced from
drawdown to allowable SLIAG-related
costs. Allowability of the amount and
purpose of expenditures must be estab-
lished for each recipient of SLIAG
funds. States must demonstrate that
SLIAG-related costs, as defined in this
part, incurred in SLIAG-reimbursable
activities, equal or exceed the amount
of SLIAG funds expended with respect
to costs incurred in those activities.
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Documentation of the method of ac-
counting and appropriate supporting
information must be available for
audit purposes and for Federal program
reviews. To establish allowability of
expenditures, States may use methods
prescribed in (c) of this section. Alter-
natively, the State may use any other
reliable method of cost calculation,
subject to Federal review.

(c)(1) For public assistance, States
may establish allowability by account-
ing for actual expenditures made to or
on behalf of identifiable eligible legal-
ized aliens who qualify for and receive
assistance and/or services from the re-
cipient, or by use of a statistically
valid sampling of a recipient’s public
assistance caseload.

(2) For public health assistance,
States may establish allowability by
accounting for actual expenditures
made to or on behalf of identifiable eli-
gible legalized aliens, or applicants for
lawful temporary resident status under
sections 210, 210A, or 245A of the INA,
who qualify for and receive such assist-
ance and/or services, by use of a statis-
tically valid sampling of clients in the
public health system of the State or
local government, or by using the ratio
of eligible legalized aliens in a service
population to all members of the rel-
evant service population.

(3) For educational services, States
must be able to demonstrate that:

(i) Funds provided under this part
were used to provide educational serv-
ices, as defined in this part, to eligible
legalized aliens, as defined in this part;
and,

(ii) Payments to local educational
agencies or other providers of edu-
cational services, as described in sec-
tion 204(c)(3)(C) of the Act, did not ex-
ceed the amounts described in
§402.11(e) of this part.

(4) With respect to Phase II outreach,
as defined in this part, a State must
demonstrate that the costs of activi-
ties that provide information directly
to specific individuals are attributable
only to lawful temporary residents
under sections 210, 210A, or 245A of the
INA, and applicants for such status
whose applications were pending with
the Immigration and Naturalization
Service at the time information is pro-
vided. For Phase II outreach activities
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that do not involve the provision of in-
formation directly to specific individ-
uals, States must demonstrate that
such activities are targeted predomi-
nantly to or intended primarily for
lawful temporary residents under sec-
tions 210, 210A, or 245A of the INA or
applicants for such status whose appli-
cations are pending with the Immigra-
tion and Naturalization Service at the
time information is provided. The
State must demonstrate that the
amount of any fiscal year’s allotment
used for this purpose did not exceed the
amount described in §402.11(k) and was
consistent with the Ilimitations of
§402.11(1).

(5) With respect to employment dis-
crimination education and outreach, as
defined in this part, the State must
demonstrate that funds were expended
only for activities described in the
State’s approved application pursuant
to §402.41(d) and the limitations of
§402.11 (i), (n), and (o) and that the
amount of any fiscal year’s allotment
used for this purpose did not exceed the
amount described in §402.11(1).

(6)(i) For program administrative
costs, as defined in this part, a State
may establish allowability by use of
the proportion of eligible legalized
aliens provided assistance and/or serv-
ices allowable under this part by a re-
cipient, as defined in this part, relative
to all persons provided such assistance
and/or services; by use of the propor-
tion of program or service costs actu-
ally incurred in providing assistance
and/or services allowable under this
part by a recipient, relative to all costs
of providing the same assistance and/or
services allowable under this part by
the recipient; or by use of such other
basis as will document that adminis-
trative costs incurred in providing such
assistance and/or services and reim-
bursed under this part are allowable,
allocable to SLIAG, and reasonable.

(ii) Consistent with section 604 of the
Emergency Immigrant Education Act,
of the amount paid to a State edu-
cational agency for educational serv-
ices, only 1.5 percent may be used for
administrative costs incurred by the
State educational agency in carrying
out its function under this part.

[63 FR 17858, Mar. 10, 1988, as amended at 56
FR 21247, May 7, 1991]

§402.26

§402.22 [Reserved]

§402.23 Repayment.

The Department will order a State to
repay amounts found not to have been
expended in accordance with Federal
law, regulations, the State’s approved
application, or terms of the State’s
grant. If a State refuses to repay such
amounts, the Department may offset
the amount against any other amount
to which the State is or may become
entitled under this part.

§402.24 Withholding.

After notice and opportunity for a
hearing, the Secretary may withhold
payment of funds to any State which is
not using its allotment in accordance
with the Act, these regulations, 45 CFR
part 74 (for grants awarded in FY 1988)
or 45 CFR part 92 (for grants awarded
in FY 1989 and succeeding fiscal years),
and terms of the grant award.

[56 FR 19808, Apr. 30, 1991]

§402.25 Appeals.

Appeals under this Subpart will be
subject to 45 CFR Part 16, Procedures
of the Departmental Grant Appeals
Board.

§402.26 Time period for obligation and
expenditure of grant funds.

(a) Any amount awarded to a State
for a fiscal year and remaining unobli-
gated at the end of such year shall re-
main available to the State for obliga-
tion in subsequent fiscal years, but not
after September 30, 1994. The funding
period of a SLIAG grant begins on Oc-
tober 1 of the Federal fiscal year for
which the allotment is made and ends
on September 30, 1994.

(b) Obligations by the State of funds
awarded under §402.31 and §402.33 must
be liquidated within the time limit set
by 45 CFR 92.23(b). This time limit will
not be extended. The time limit estab-
lished by 45 CFR 92.23(b) does not apply
to funds awarded under §402.34.

[63 FR 7858, Mar. 10, 1988, as amended at 56
FR 19808, Apr. 30, 1991; 59 FR 65727, Dec. 21,
1994]
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Subpart D—State Allocations

§402.30 Basis of awards.

The Secretary will award funds in a
fiscal year under §402.31 or §402.33 to
States with approved applications for
that fiscal year in accordance with the
apportionment of funds from the Office
of Management and Budget. The Sec-
retary will award funds under §402.34 to
States whose annual reports submitted
pursuant to §402.51 establish that their
allowable SLIAG-related costs exceed
the total of their allotments, as deter-
mined under §402.31 and §402.33. The
grant award constitutes the authority
to draw and expend funds for the pur-
poses set forth in the Act and this reg-
ulation.

[63 FR 7858, Mar. 10, 1988, as amended at 59
FR 65727, Dec. 21, 1994]

§402.31 Determination of allocations.

(a) Allocation formula. Allocations
will be computed according to a for-
mula using the following factors and
weights:

(1) 50 percent based on the State’s eli-
gible legalized alien population, with 49
percent based upon the number of eligi-
ble legalized aliens in a State relative
to the number of such aliens in all
States, and 1 percent to States which
have higher-than-average ratios of eli-
gible legalized aliens to total popu-
lation relative to the average for all
States, based on the proportional num-
ber of such aliens; and

(2) 50 percent based on the ratio of
SLIAG-related costs in a State to the
total of all such costs in all States.

(b) Calculation of allocations. (1) Each
time the Department calculates State
allocations, it will use the best data
then available to the Secretary on the
distribution of eligible legalized aliens
by State.

(2) For all years except fiscal years
1993 and 1994, the Department will de-
termine each State’s SLIAG-related
costs to be included in the computation
of its allocation for a fiscal year by
adding to the sum of SLIAG-related
costs reported for all previous fiscal
years by that State, pursuant to
§402.51(e) (1) and (2), the total amount
of estimated SLIAG-related costs in-
cluded in the State’s approved applica-
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tion for that fiscal year, pursuant to
§402.41(c) (1) and (2). For fiscal years
1993 and 1994, the Department will add
to the amount of estimated SLIAG-re-
lated costs included in the State’s ap-
proved applications for fiscal years 1993
and 1994, respectively, the sum of
SLIAG-related costs for all previous
yvears ending with FY 1991 (for FY 1993
applications) or FY 1992 (for FY 1994
applications), and the first and second
quarters of FY 1992 (for FY 1993 appli-
cations) or FY 1993 (for FY 1994 appli-
cations), pursuant to §402.52(e)(4). In
the event that a State has not sub-
mitted an approved report for a fiscal
year, the Department will include no
costs for that fiscal year in its calcula-
tion.

[63 FR 7858, Mar. 10, 1988, as amended at 56
FR 21248, May 7, 1991; 57 FR 19386, May 6,
1992; 58 FR 31913, June 7, 1993; 59 FR 65727,
Dec. 21, 1994]

§402.32 Determination of state allot-
ments.

Except as noted below, a State’s al-
lotment is the difference between the
amount determined under §402.31(b) of
this regulation and the cumulative
amount previously allotted to the
State. In the event that the amount de-
termined under §402.31(b) is less than
the cumulative amount previously al-
lotted to a State, that State’s allot-
ment will be zero. The allotments of
the remaining States would be cal-
culated by multiplying the difference
between the amount determined under
§402.31(b) of this regulation and the cu-
mulative amount previously allotted to
the State by the ratio of the amount of
funds available for grants to States to
the sum of the differences between the
amounts determined under §402.31(b)
and the amounts previously awarded to
those States.

[56 FR 21248, May 7, 1991]

§402.33 Allotment of excess funds.

If a State fails to qualify for an allot-
ment in a particular fiscal year be-
cause it did not submit an approvable
application by the deadline established
in §402.43 of this part, or is not allotted
its designated allocation amount be-
cause it indicated in its application
that it does not intend to use, in the
fiscal year for which the application is
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made or in any succeeding fiscal year
before FY 1995, the full amount of its
allocation, funds which would other-
wise have been allotted to the State in
that fiscal year shall be allotted among
the remaining States submitting time-
ly approved applications in proportion
to the amount that otherwise would
have been allotted to such State in
that fiscal year.

[56 FR 19808, Apr. 30, 1991]

§402.34 Allocation of
funds.

unexpended

(a) Any unexpended funds, as defined
in this part, from allotments awarded
to States under §402.31 and §402.33 of
this part, will be allocated to States
with unreimbursed SLIAG-related
costs, as defined in this part.

(b) To determine the allocations, the
ratio of each State’s unreimbursed
SLIAG-related costs to the total of all
such costs in all States will be cal-
culated. The ratio for each State with
unreimbursed SLIAG-related costs will
be multiplied by total unexpended
funds to determine the allocation for
each State. The amount allotted to a
State will be the amount of the State’s
allocation under this section or the
amount of the State’s unreimbursed
SLIAG-related costs, whichever is less.

[59 FR 65727, Dec. 21, 1994]

Subpart E—State Applications

§402.40 General.

In order to be eligible for funds avail-
able under §402.31 and §402.33 of this
part in a fiscal year, a State must sub-
mit an annual application. A State’s
application must be approved by the
Secretary prior to the award of funds
to that State. In order to be eligible for
funds under §402.34 of this part, a State
must submit annual reports pursuant
to §402.51 which establish that the
State has incurred SLIAG-related costs
in excess of the amount of the allot-
ments it received under §402.31 and
§402.33 of this part.

[63 FR 7858, Mar. 10, 1988, as amended at 59
FR 65727, Dec. 21, 1994]

§402.41 Application content.
A State application must:

§402.41

(a) Contain certifications by the
chief executive officer or an individual
specifically designated to make such
certifications on behalf of the chief ex-
ecutive officer that, notwithstanding
other contents of the application, the
State assures that:

(1) Funds allotted to the State will be
used only to carry out the purposes de-
scribed in the Act and this part.

(2) The State will provide a fair
method for the allocation of funds
among State and local agencies (as de-
termined by the State) in accordance
with the information in the application
as required under (b) and (c) of this sec-
tion and in accordance with the provi-
sions of §402.11(d) of this part, which
sets forth minimum funding levels for
program categories.

(3) Fiscal control and accounting pro-
cedures used in the administration of
SLIAG funds will be established that
are adequate to meet the requirements
established by the Act and this regula-
tion.

(4) The State will comply with the
prohibitions against discrimination on
the basis of age under the Age Dis-
crimination Act of 1975, on the basis of
handicap under section 504 of the Reha-
bilitation Act of 1973, on the basis of
sex under title IX of the Education
Amendments of 1972, on the basis of
race, color, or national origin under
title VI of the Civil Rights Act of 1964,
and on the basis of sex or religion
under section 204(h)(1)(B) of the Immi-
gration Reform and Control Act of 1986.

(b) Contain information on the num-
ber of eligible legalized aliens residing
in the State. A State may either (1)
adopt as its official State-level esti-
mate the estimate of the State’s num-
ber of eligible legalized aliens provided
by the Department, or (2) provide its
own estimate, including detailed infor-
mation on the method and data used in
deriving the estimate. If a State has
previously provided this information to
the Department, it need not be in-
cluded in the application unless the in-
formation has changed.

(c) Contain an estimate of likely
SLIAG-related costs for the fiscal year
for which application is being made for
each program or activity in which
SLIAG-related costs will be incurred.
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Programs and activities must be iden-
tified by the purposes listed in
§402.10(a). Such estimates for FY 1988
should include, as a discrete subset,
costs incurred in FY 1987, pursuant to
§402.12.

(d) Contain the following information
pertaining to the estimates required by
paragraph (c) of this section (the appli-
cation must include sufficient detail to
permit assessment by the Department
of the reasonableness of such estimates
and the allowability of such costs
under the Act and this part):

(1)(i) Descriptions of the programs
and activities for which SLIAG-related
costs will be incurred; and,

(i1) If a State elects to use its allot-
ment for employment discrimination
education and outreach, a description
of the State’s planned education and
outreach activities, including: descrip-
tions of the kinds of government or pri-
vate agencies or other entities, if any,
through which these activities will be
conducted; brief descriptions of the tar-
geted audience(s) for these activities;
and, preproduction copies or the text of
any material intended for distribution
to the public to be produced or dissemi-
nated with SLIAG funds, if available at
the time the application is submitted.

(2) Descriptions of the methodologies
used to determine SLIAG-related cost.
This description is to include (i) the
methodology used in determining the
proportion (or actual number) of eligi-
ble legalized aliens who are likely to
participate in or benefit from the pro-
gram or service, and (ii) a description
of how a unit or other measure of the
cost of providing services or benefits
was calculated, or, if the estimate is
based on actual cost data, a description
of how the data were obtained. For
SLIAG administrative costs, Phase II
outreach, and employment discrimina-
tion education and outreach, the de-
scriptions must instead include the
basis for the estimate of SLIAG-related
costs, as defined in this Part.

(e) Contain information on the cri-
teria for and administrative methods of
disbursing funds received under this
part.

(f) Designate a single point of contact
(SPOC) in the State responsible for se-
curing and submitting information re-
quired by the Act and this regulation

45 CFR Ch. IV (10-1-12 Edition)

and provide the name, title, mailing
address, and telephone number of such
official. If the grantee agency is dif-
ferent from the SPOC, also provide the
name, title, mailing address, and tele-
phone number of the official in that
agency responsible for State adminis-
tration of funds available under this
part. In either case, provide the em-
ployer identification number of the
grantee agency. If the State elects to
use SLIAG funds for employment dis-
crimination education and outreach, it
must also designate in its application a
contact person for this activity, if dif-
ferent from the single point of contact.

[63 FR 7858, May 7, 1991, as amended at 56 FR
21248, May 7, 1991; 56 FR 49707, Oct. 1, 1991]

§402.42 Application format.

A State may determine the format of
its application as long as it contains
all the information required by §402.41.

§402.43 Application deadline.

(a) An application from a State for
SLIAG funds for any Federal fiscal
yvear except fiscal years 1993 and 1994
must be received by the Department by
October 1 of that fiscal year. Applica-
tions for fiscal years 1993 and 1994 must
be received by July 1, 1992, and July 1,
1993, respectively. If a State fails to
submit an application by this date,
funds which it may otherwise have
been eligible to receive shall be distrib-
uted among States submitting timely
approved applications in accordance
with §402.33 of this Part.

(b) In order to receive funds under
this part, a State’s application for any
fiscal year except fiscal years 1993 and
1994 must be approvable by the Sec-
retary by December 15 of that fiscal
year. Applications for fiscal years 1993
and 1994 must be approvable by the
Secretary by September 15, 1992, and
September 15, 1993, respectively. This
may necessitate a State’s providing
clarification, revision, or additional
material, as required, to render its ap-
plication approvable by the Secretary.
If a State fails to render its application
approvable by the Secretary by these
dates, funds which it may otherwise
have been eligible to receive shall be
distributed among States which have
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submitted approvable applications in
accordance with §402.32 of this part.

(Approved by the Office of Management and
Budget under control number 0970-0079)

[63 FR 7858, Mar. 10, 1988, as amended at 54
FR 23984, June 5, 1989; 55 FR 26207, June 27,
1990; 56 FR 21248, May 7, 1991; 57 FR 19386,
May 6, 1992; 58 FR 31913, June 7, 1993]

§402.44 Basis for approval.

(a) The Department will review each
State’s application to ensure that it
contains all of the required assurances
and information and otherwise is con-
sistent with the Act and this part.

(b) The Department will assess the
reasonableness of each State’s esti-
mates of SLIAG-related costs, as re-
quired by §402.41(c) (1) and (2), based on
the following:

(1) Are the activities for which esti-
mates are included in the application
allowable under the Act and this part?

(2) Are the rates of participation by
eligible legalized aliens in the activi-
ties for which estimates of SLIAG-re-
lated costs are included in the applica-
tion and other assumptions underlying
the cost estimates based on reliable
empirical data?

(3) To what extent are the estimates
based on actual costs incurred? Are ac-
tual costs based on methodologies de-
scribed in this part or other meth-
odologies likely to result in valid
measures of SLIAG-related costs?

(4) Do current estimates appear to be
consistent with past estimates, known
actual costs pursuant to §402.41(c)(2),
and current INS eligible legalized alien
population data?

(5) Are revised estimates a result (all
or in part) of changes in program ac-
tivities?

(c) The Department will notify the
State that (1) its application has been
approved or (2) its application has been
disapproved, together with the reasons
for disapproval.

(d)(1) The Department will forward to
the Office of Special Counsel informa-
tion provided by a State pursuant to
§402.41(d).

(2) The Office of the Special Counsel
will review information forwarded to it
by the Department pursuant to para-
graph (d) (1) of this section to deter-
mine whether the activities described
therein conflict with or unnecessarily

§402.50

duplicate other employment discrimi-
nation education and outreach efforts.
Certification to the Department by the
Office of the Special Counsel that the
State’s submission meets this criterion
is a prerequisite for approval by the
Department.

[63 FR 7858, Mar. 10, 1988, as amended at 56
FR 21248, May 7, 1991]

§402.45 Amendments to applications.

(a)(1) If, during the course of a fiscal
yvear, a State adds a program or activ-
ity for which it intends to claim reim-
bursement or make payment in that
fiscal year, it must submit an amend-
ment (containing appropriate informa-
tion pursuant to §402.41(c)) to its ap-
proved application for that fiscal year
prior to the due date for reports re-
quired by §402.51 of this part.

(2) If a State plans to initiate em-
ployment discrimination education and
outreach activities not described in its
application pursuant to §402.41(d), it
must submit an application amend-
ment, which shall be reviewed in ac-
cordance with procedures described in
§402.41(d) of this part. The Depart-
ment’s approval of such an amendment
is a prerequisite for the initiation of
such new activities, except as provided
for in §402.11(n) (2).

(b) Except as provided for in
§402.11(k) and (n), a State may use
SLIAG funds received for a fiscal year
to reimburse or pay SLIAG related
costs for programs or activities de-
scribed in paragraph (a) of this section
retroactive to the date the activity
began, but no earlier than the first day
of the fiscal year and only to the ex-
tent described in §402.10(d), except that
funds received in FY 1992, if any, may
be used for costs incurred on or after
October 1, 1989. Costs incurred prior to
October 1, 1987, are allowable only to
the extent described in §402.12.

[63 FR 7858, Mar. 10, 1988, as amended at 56
FR 21249, May 7, 1991]

Subpart F—Recordkeeping and
Reporting
§402.50 Recordkeeping.

A State must provide for the mainte-
nance of such records as are necessary:
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(a) To meet the requirements of the
Act and Department regulations relat-
ing to retention of and access to
records.

(b) To allow the State to provide to
the Department (1) an accurate de-
scription of its activities undertaken
with SLIAG funds, and (2) a complete
record of the purposes for which SLIAG
funds were spent, and of the recipients
of such funds; and

(c) To allow the Department and
auditors of the State to determine the
extent to which SLIAG funds were ex-
pended consistent with the Act and
this regulation.

§402.51 Reporting.

(a)(1) After the end of each Federal
fiscal year through FY 1994 for which it
received or during which it obligated or
expended SLIAG funds and by the due
date indicated below, a State must sub-
mit annual reports containing the in-
formation identified in (¢) and (e) of
this section. The reports are due no
later than 90 days after the end of a
Federal fiscal year.

(2) A State which receives funds pur-
suant to §402.31 and §402.33 and which
expends funds pursuant to §402.26(b)
must submit a report containing the
information identified in paragraph (e)
of this section. The report is due no
later than December 29, 1994.

(b)(1) Failure to submit the annual
report required in (a) of this section by
the deadline, without prior written per-
mission from the Secretary, con-
stitutes a basis for withholding of
SLIAG funds.

(2) Failure by a State to submit the
required information prior to the cal-
culation of allocations pursuant to
Subpart D will result in the Sec-
retary’s including no SLIAG-related
costs for the fiscal year for that State
in the calculation of State allocations.

(c) A State’s annual report must pro-
vide information on the status of each
fiscal year’s funds, as of September 30,
for the fiscal year for funds received
under §402.31 and §402.33, including:

(1) Identification of the amount obli-
gated and the amount expended by the
State grantee agency;

(2) Identification of any amount re-
maining unobligated at the end of the
fiscal year which the State intends to

45 CFR Ch. IV (10-1-12 Edition)

carry over to succeeding fiscal years;
and,

(3) Identification of any amount re-
maining unobligated at the end of the
fiscal year which the State does not de-
sire to carry over to the succeeding fis-
cal year.

(d) A State must use SF-269 in its re-
porting under paragraph (c) of this sec-
tion, but it may determine the format
of its annual report content under
paragraph (e) of this section.

(e)(1) For all years except fiscal years
1992 and 1993, a State’s annual report
must also provide the actual SLIAG-re-
lated costs incurred during the fiscal
yvear. The report must provide, for each
program or activity identified in the
State’s application, the amount of
SLIAG-related costs, as defined in this
part, incurred in that program or ac-
tivity, identified as public assistance,
public health assistance, educational
services, Phase II outreach, employ-
ment discrimination education and
outreach, and SLIAG administrative
costs, as defined in this part, the
amount of SLIAG funds obligated for
that program or activity, and the time
period for which the funds were obli-
gated.

(2) The report must contain a de-
scription of the methodology used to
determine actual SLIAG-related costs,
if different from the description pro-
vided in the State’s application pursu-
ant to §402.41 (d) (2) of this part.

(3) Federal and State costs of pro-
viding assistance under a State plan
approved under title XIX of the Social
Security Act to aliens whose status has
been adjusted under sections 245A and
210A of the INA by virtue of the excep-
tions to the bar to Medicaid eligibility
(sections 245A (h) (2) and (3) of the INA)
must be shown separately in States’ re-
ports.

(4) For fiscal years 1992 and 1993, a
State must report actual SLIAG-re-
lated costs, pursuant to paragraphs (e)
(1), (2) and (3) of this section, for the
first and second quarters, along with
its application for SLIAG funding for
fiscal years 1993 and 1994, respectively,
in accordance with §402.43(a) of this
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part, and for the third and fourth quar- ters in accordance with paragraph (a)
of this section.

(Approved by the Office of Management and
Budget under control number 0970-0079)

[63 FR 7858, Mar. 10, 1988, as amended at 56
FR 21249, May 7, 1991; 57 FR 19386, May 6,
1992; 58 FR 31913, June 7, 1993; 59 FR 65727,
Dec. 21, 1994]
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