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AUTHORYTY: Sacs. 3, 38, and 71, Pub, L. 90—
628, 60 Stat. 744 (22 U.S,C, 2752, 2778, 2797); 92
U.8.C, 2794; E.0. 11958, 42 FR 4311; .0, 13284,
68 FR 4075; 8 CFR, 1977 Comp. p. 78} 22 U,8.0,
2661a; Pub, L. 106-261, 112 Stat. 1920,

Sovurom: 68 FR 30283, July 22, 1993, unless
otherwlse noted.

§120.1 General authorities and eligi-
bility.

(a) Section 38 of the Aprms Hxport
Control Act (22 U.8.C. 2778) authorizes
the President to control the export and
import of defenge articles and defense
services, The statutory authority of
the President to promulgate regula-
tions with respect to exports of defsnse

articles and defense services was dele-
gatiod to the SBecrstary of State by Bx-
ecutive Order 11958, as amended, This
subchapter implements that authority.
By virtue of delegations of authority
by the Seoretary of State, those regula-
tions are primarily adminigtered by
the Deputy Assistant Secretary for De-
fense Trade Controls and Managing Di-
rector of Deofense Trade Controls, Bu-
reau of Political-Military Affairs,

(b)(1) Authorized officials. All authori-
ties conferred upon the Depuby Assist-
ant Secretary for Defense Trade Con-
trols or the Managing Director of De-
fense Trade ~Controls by this sub-
chapter may be exercised at any time
by the Under Secretary of State for
Armas Control and International Secu-
rity or the Asgistant Secretary of
State for Political-Military Affairs un-
less the Legal Adviser or the Assistant
Legal Adviser for Political-Military Af-
fairg of the Department of State deter-
mines that any specific exercise of this
authority under this paragraph may be
inappropriate,

(2) In the Bureau of Political-Mili-
tary Affairs, there is a Deputy Assist-
ant Secretary for Defense Trade Con-
trolg (DAS-—Defense Trade Controlgs)
and a Managing Director of Defense
Trade Controls (MD—Defense Trade
Controls). The DAS—Defense Trade
Controls and the MD-—Defense Trade
Controls are responsible for exercising
the authorities conferred under this
subchaptor., The DAS--Defense Trade
Controls 18 responsible for oversight of
the defense trade controls function,
The MD—Defense Trade Controls is re-
sponsible for the Directorate of Defense
Trade Controls, which oversees the
gubordinate oifices described in para-
graphs (b)(2)(1) through (b)(2)(iv) of this
section.

(1) The Office of Defense Trade Con-
trols Management and the Dirvector, Of-
fice of Defense Trade Controls Manago-
ment, Which have responsibilities re-
lated to menagement of defense trade
controls operationsg, to include the ex-
erciso of general authorities in this
part 120, and the design, development,
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and refinement of processes, activities,
and functional tools for the export li-
oenging rogime and to effect export
compliance/enforcement activities;

{11) The Office of Defense Trade Con-
trols Licensing and the Director, Office
of Defenge Trade Controls Licensing,
which have responsibilities related to
licensing or other authorlzation of de-
fense trade, including references under
parta 120, 123, 124, 126, 126, 129 and 130 of
this subchapter;

(111) The Office of Defense Trade Con-
trols Compliance and the Director, Of-
fice of Defense Trade Controls Compli-
ance, which have responsibilities re-
lated to violatlons of law or regulation
and compliance therewlth, including
references contained in parts 122, 126,
127, 128 and 130 of this subchapter, and
that portion under part 129 of this sub-
chapter pertaining to regisiration;

(iv) The Office of Defense Trade Con-
trols Policy and the Director, Office of
Defense Trade Controls Policy, which
have responsibilities related to the
general policies of defense trade, in-
cluding references under this part 120
and part 126 of this subchapter, and the
commodity  jurisdiction  procedure
under this subchapter, including under
this part 120.

(0) Bligibility, Only U.B. persons (as
defined in §120.16) and foreign govern-
mental entities in the United States
may be granted licenses or other ap-
provals (other than retransfer approv-
als sought pursuant to this sub-
chapter). Forelgn persons (as defined in
§120.16) other than governments are
not eligible. U.S. persond who have
been convicted of violating the crimi-
nal statutes enumerated in §120.27, who
have been debarred pursuant to part
127 or 128 of thiz subchapter, who are
the subisct of an Indictment involving
the criminal statutes enamerated in
§120.27, who are inellgible to contract
with, or to receive a license or other
form of authorlzation to import de-
fense articles or defense services from
any agency of the U.8. Government,
who are ineligible to recelve export li-
cenges (or other forms of authorization
to export) from any agency of the U.8.
Government, who are subject to De-
partment of State Suspension/Revoca-
tion under §126.7(a)(1) through (a)(7} of
this subchapter, or who are ineligible

§120.3

under §127.7(c) of this subchapter are
generally ineligible. Applicabtions for
licenses or other approvals will be con-
gidered only if the applicant has reg-
jistered with the Directorate of Defense
Trade Jontrolg purguant to part 122 of
this subchapter. All applications and
requests for approval must be signed by
8 U.9. person who has been empowered
by the reglstrant to sign such docu-
ments.

(d) The exemptions provided in this
subchapter do not apply to trans-
actions in which the exporter or any
party to the export (as defined in
§126.7(e) of thig subchapter) is gen-
erally ineligible as get forth above in
paragraph {(¢) of this section, unless an
excepfion has been granted pursuant to
§126.7(c) of this subchapter.

[68 FR 39283, July 22, 1993, as amended at 68
TR 741%, Fab. 14, 2008; 68 F'B 51171, Aug. 26,
2003; 68 PR 57352, Oob, 8, 2008; 70 FR 34863,
Juns 15, 2006; 71 FR 20535, Apr, 21, 2006]

§120.2 Designation of defense articles
and defense services,

The Arms Bxport OQontrol Act (22
U.8.0, 2778(a) and 2794(7)) provides that
the President shall designate the arti-
cles and gservices deemed to be defenge
articles and defense services for pur-
poses of thig subchapter. The items so
designated constitute the United
States Munitions List and are spocified
in part 121 of this subchapter. Such
designations are made by the Depart-
ment of State with the conourrence of
the Department of Defense. For a de-
termination on whether a particular
item 1is included on the U.S. Munitions
List see §120.4(a).

$120.3 Policy on designating and de-
termining defense articles and serv-
ices,

An article or service may be des-
ignated or determined in the future to
be a defense article {(seo §120.6) or de-
fenase service (see §120.9) if it

(a) Tz specifically designed, devel-
oped, configured, adapted, or modified
for a military application, and

(1) Does not have predominant civil
applications, and

(11) Does not have performance aquiv-
alent (definad by form, fit and func-
tion) to those of an article or service
used for civil applications; or
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(b) TIs specifically designed, devel-
oped, configured, adapted, or modified
for 5 military application, and has sig-
nificant military or intelligonce appli-
cability such that control under thig
subchapter is neceasary,

The intended use of the article or
gervice after its export (i.e., for a mili-
tary or clvillan purpose) is not relevant
in determining whether the article or
garvice is subject to the controls of thig
subchapter. Any item covered by the
U.8. Munltions List must be within the
ocategories of the U.8. Munitions Ldat.
The scope of the U.S. Munitions List
shall be changed only by amendments
made pursuant to section 88 of the
Arms Export Control Act (22 U.B.0.
2778),

§120.4 Commodity jurisdiction.

(a) The commodity jurisdiction pro-
cedure ig used with the U.2., Govern-
ment if doubi exlsts as to whether an
article or service is covered by the U.8,
Munitions List. Tt may also be used for
congideration of a redesignation of an
article or service currently covered by
the U.8. Munitions List, The Depart-
ment must provide notice to Congress
at least 30 days before any item is re-
moved from the U.8. Munitions List.
Upon electronic submisgion of a Com-
modity Jurisdiction (CJ) Determina-
tion Form (Form D8-4076), the Direc-
torate of Defense Trade Controls shall
provide a determination of whether a
particular article or service is covered
by the U.8. Munitions List. The deter-
mination, consistent with §§120.2, 120.3,
and 120.4, entails consultation among
the Departments of State, Defonse,
Commerce, and other U.8. Government
agencles and industry in appropriate
CASEB.

(b) Registration with the Directorate
of Defense Trade Controls as defined in
part 122 of this subchapter iz not re-
quired prior to submisslon of & com-
modity jurisdiction request, If it is de-
termined that the commodity is a de-
fense article or defense service covered
by the U.8., Munitions List, registra-
tion i3 required for exporters, manufac-
turers, and furnisherg of such defense
articles and defense services (see part
122 of this subchapter), ag well as for
brokers who are engaged in krokering

22 CFR Ch. | (4~1-11 Edition)

activities related to such articles or
gervices.

(o) Requests shall identify the article
or service, and include a hisgtory of this
product’s design, development, and use,
Brochures, specifications, and any
other documentation related to the ar-
ticle or service ghould he submitted as
electronic attachments per the instruc-
ticns for Form DS—-4078,

()(1) A determination that an article
or gervice does not have predominant
civil applications shall be made by the
Department of SBtate, in accordance
with this subchapter, on a case-by-case
basis, taking into account:

(i) The number, variety and predomi-
nance of civil applications;

(11) The nature, function and capa-
bility of the civil applications; and

(iil) The nature, function and capa-
bility of the milltary applications,

(2) A determination that an article
does not have the performance equiva-
lent, defined by form, fit and function,
to those used for clvil applications
ghall be made by the Department of
8tate, in accordance with this sub-
chapter, on a case-by-case hasig, taking
into account:

(1) The nature, function, and capa-
bility of the article;

(11) Whether the components uged in
the defense article are identical to
those components originally developed
for qivil uge.

Norm: The form of the ltem 18 its defined
configuration, Including the geometrically
mesgursd configuration, density, and welight
or obther visnal parameters which unigquely
characterize the item, component or assgem-
bly. For soltware, form denotes language,
language level and media, The fit of the lbem
18 ite ability to phydically interface or inter-
conneoct with or become an integral part of
ancther item. The funotion of the item 1g the
action or actlions 1t is demigned to perform,

(3) A determination that an article
has significant military or intelligence
applications guch that it I8 necessary
to control its export ag a defense arti-
cle shall be made, in accordance with
this subchapter, on a case-by-case
kasis, taking into account:

(i) The nature, function, and ocapa-
bility of the article;

(i1) The nature of controls imposed
by other nations on such items (includ-
ing Wassenaar Arrangement and other
multilateral controlg), and
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(iii) That items described on the
Wasgsenaar Arrangement List of Dual-
Use Goods and Tochnologies shall not
be designated deferise articles or de-
fenge services unless the fallure to con-
trol such, items on the U.S. Munitions
Ligt would jeopardize significant na-
tional security or forelgn policy inter-
esta,

(). 'The Directorate of Defense Trade
Controls will provide a preliminary re-
gponge within 10 working days of re-
ceipt of a complete regquest for com-
modity jurisdiction. If after 4b days the
Directorate of Defense Trade Controls
hag not provided a final commodity ju-
rigdiction determination, the applicant
may request in writing to the Direotor,
Office of Defense Trade Controls Policy
that this determination he given expe-
dited processing.

(f) State, Defense and Commerce will
resolve commodity Jurisdiction dis-
putes in accordance with established
procedures. State shall notify Defenge
and Commerce of the inltiation and
conclugion of each case,

(g) A person may appeal a commodity
jurisdiction determination by submit-
ting a writben request for reconsider-
ation to the Managing Director of the
Directorate of Defense Trade Controls,
The Directorate of Defenge Trade Con-
trols will provide & written response of
the Managing Director’s determination
within 30 days of receipt. of the appeal.
If desired, an appeal of the Managing
Director's decision can then be made
directly through the Deputy Assistant
HQecretary for Defense Trade Controls
to the Assistant Secretary for Polif-
ical-Milltary Affairs.

[68 FR 39288, July 22, 1993, as amended at 71
R 20536, Apr, 21, 2006; 16 F'H, 46843, Aug. 4,
20140]

§120.5 Relation to regulations of other
agencles,

If an article or service 18 covered by
the U.8. Munitions Idst, its export is
regulated by the Department of State,
except as indleated otherwlse in this
subchapter. For the relationship of this
gubchapter to regulations of the De-
partment of Energy and the Nuclear
Regulatory Commission, see §123,20 of
this subchapter. The Attorney General
ocontrols permanent imports of articles
and services covered by the U.8, Muni-

§120.9

tions Import List from foreign coun-
tries by persons gubject to U.8. Juris-
dletlon (27 CFR part 447). In carrying
out such functions, the Atiorney Cen-
eral shall be guided by the views of the
Hecretary of State on matters affecting
world veace, and the external security
and foreign policy of the United States.
The Department of Commerce regu-
lates the export of items on thse Com-
merce Jontrol List (OOL) under the Ex-
port Administration Regulations (16
CFR. parts 730 through 799).

[l FR 20587, Apr, 21, 2006]

§120.6 Defense article.

Defense article means any lbtem or
technical data designated in §121.1 of
this subchapter. The policy described
in §120.3 is appiicable to designations
of additional 1temas, This term includes
technical data recorded or stored in
any physical form, models, mockups or
other items that reveal technical data
directly relating to iterns designated in
§121.1 of this subchapter, Tt does not in-~
clude basic marketing information on
function or purpose or general system
descriptions.

§120.7 Significant military equipment.

(a) Significant military equipment
means articles for which apscial export
controls are warranted because of their
capacity for substantial military ubil-
ity or capability.

(b) Significant military equipment
ineludes:

(1) Thems 1n §121.1 of this subchapter
which are preceded by an asterisk; and

(2) All classified articles enumerated
in §121.1 of this subchapter.

[68 FR 239283, July 22, 1993, as amended at 62
TR, 67276, Dac. 24, 1997]

§120.8 Major defense equipment.

Pursuant te sectlon 47(6) of the Arms
Export Contrel Act (22 U.8.0. 2794(6)
note), major defense equipmeni means
any item of significant military equip-
ment (as defined in §120.7) on the U.8.
Munitions List having a nonrecurring
research and development cost of more
than $50,000,000 or a total precduction
cost of more than $200,000,000,

§120.9 Defense service,
(a) Defense service means:
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§120.10

(1) The furnishing of assistence (in-
cluding training) to foreign persons,
whether in the United States or abroad
in the design, development, engineer-
ing, manufacture, production, sssem-
bly, testing, repalr, msaintenance,
modification, operation, demilitariza-
tion, destruction, processing or use of
defense articles;

(2) The furnishing to forelgn persons
of any technical data controlled under
thig subchapter (see §120.10), whether
in the United States or abroad; or

(3) Military training of foreign units
end forces, regular and irregular, in-
cluding formal or informal inatruction
of forelgn persons in the United States
or abroad or by correspondence
courses, technical, educational, or in-
formation publications and media of
all kinds, training =aid, orientation,
training exercise, and military advice.
(See algo §124.1,)

(h) [Regerved)

[62 FR 67275, Dec. 24, 1097)

£120,10 Technical data.

(a) Technical data means, for purposes
of this subchapter:

(1) Information, other than software
as defined in §120,10(z)(4), which is re-
quired for the deslgn, development,
production, manufacture, asgembly, op-
eration, repair, testing, maintenance
or modification of defense articles.
This includes informsation in the form
of blueprints, drawings, photographs,
plans, Instructions or documentation.

(2) Olasgsified information relating to
defense articles and defense services;

(3) Information covered by an inven-
tion gecrecy order;

(4) Software as defined in §121.8(f) of
this subechapter directly related to de-
fense articles;

(6) This definition does not include
information concerning gsneral sci-
entifie, mathematical or engineering
principles commonly taught in schools,
oolleges and universities or informa-
tion in the public domain as defined in
§120.11. It alsc does not include basic
marketing information on function or
purpose or general systermn descriptions
of defenge articles,

(b} [Reserved]

[68 I'R 89283, July 28, 1993, a8 amended at 61
FR 48831, Sept. 17, 1996; 71 FR 20537, Apr, 31,
20606]

22 CFR Ch. | 4-1-11 Edition)

§120.11 Public domain,

(a) Public domain means Information
which is publighed and which is gen-
erally acoessible or avallable to the
puklie:

(1) Through sales al newsstands and
bookstores;

(2) Through subsoriptions which are
avallable without restriction to any in-
dividual who desires to obtaln or pur-
chage the published information:

(3) Through second class mailing
privileges granted by the U.S. Govern-
ment;

(4) At libraries open to the public or
from which the public can obtain doou-
ments; :

(6) Through patents available at any
patent office;

(8) Through unlimited distribution at
a conference, meeting, seminar, trade
show or exhibition, generally acces-
sible to the public, In the United
States;

(7) Through public release (f.e., um-
limited distribution) in any form (e.z.,
not necessarily in published form) after
approval by the cognizant U.8, govern-
ment departiment or agency (see also
§125.4(b){(13) of this subchapber);

(8) Through fundamental research in
soience and engineering at accredited
institutions of higher learning in the
U.8, where the resulting information is
ordinarily published and shared broad-
ly in the sclentific community, Funda-
mental research 18 defined to mean
basle and applied research in sclence
and engineering where the resulting in-
formation is ordinarily publighed and
shared broadly within the scilontific
community, as distinguigshed from re-
search the results of which are re-
stricted for proprietary reasons or spe-
cific U.8. Government access and dis-
semination controls, University re-
gearch will not be congidered funda-
mentgl ressarch if:

(1) The University or its researchers
accept other restrictions on publica-
tion of reientific and technical infor-
mation resulting from the project or
activity, or

(ii) The research is funded by the
U.8. Government and specific access
and dissemination controls protecting
information resulting from the re-
search are applicable,

(b) [Reserved]
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§120.12 Directorate of Defense Trade
Controls.

Directorate of Defenge Trade Con-
trols, Burecau of Political-Military Af-
fairs, Department of State, Wash-
ington, DC 205220112,

[71 'R 20537, Apr. 21, 2008]

§120.13 United States.

United States, when used in the geo-
graphical sense, Includes the several
gtates, the Commonwealth of Puerto
Rico, the insular possessions of the
United States, the District. of Colum-
bia, the Commonwealth of the North-
ern Mariana Islands, any territory or
possession of the United States, and
any territory or possession over which
the United States exerciges any powers
of administration, leglslation, and ju-
risdiction.

§120.14 Person.

Person means a hnatural person ag
well as a corporation, business asgocia-
tion, partnership, soclety, trust, or any
other entity, organlzation or group, in-
cluding governmental entities. If 8 pro-
vigion in this subchapter does not refer
exclusgively to a foreign person (§120.16)
or U.8. person (§120.15), then it refers
to both.

§120.15 U.S. person.

.8, person meang a person (as de-
fined in §120.14 of this part) who Is a
lawful permanent resident as deflned
by 8 U.8.0. 1101(a¥20) or who is a pro-
tected individual as defined by 8 U.8.C,
13240(a)(3), It also means any oorpora-
tion, buginess asgociation, partnership,
aociety, trust, or any other entity, or-
ganization or group that is incor-
porated to do business in the United
States. It also inoludes any govern-
mental (federal, state or local) entity.
It does not include any foreigh pergon
ag defined in§120.16 of this part.

{71 FR 20637, Apr. 21, 2008]

§120.16 Foreign person.

Foreign person wmeans any natural
person who ls not a lawful permanent
regident as deflned by 8 U.B.C.
1101¢a)(20) or who is not a protected in-
dividual as defined by 8 U.B8.Q.
1324b(a)(3). It also means any foreign
corporation, business assoclation, part-

§120.18

nership, trust, soolety or any other en-
tity or group that is not incorporated
or organized to do business in the
United States, a8 well as international
organizations, forelgn governiments and
any agency or subdivision of foreign
governments (e.g., diplomatic mis-

#lons).

[71 FR 20637, Apr. 21, 2008]

§120.17 Export.

(&) Kxpori means:

(1) Sending or taking a defense arti-
cle out of the Unlted States in any
manner, except by mere travel oulside
of the United States by a perscn whose
peraonal knowledge includes technical
data, or

(2) Transforring registration, control
or ownership to a foreign pergon of ahy
alroraft, vessel, or satellite covered by
the U.8. Munitions List, whether in the
United 8tateg or abroad; or

(3) Disclosing (including oral or vis-
ual disclosure) or transferring in the
TUnited States any defense article to an
embassy, any agency or subdivision of
a forelgn government (e.g., diplomatic
missions); or

(4) Discloging (lneluding oral or vis-
ual disclosure) or transferring tech-
nical date to a forelgn person, whether
in the United States or abroad; or

() Performing a defense service on
behalf of, or for the bensfit of, a foreign
person, whether in the United States or
ahroad.

(6} A launch vehicle or payload shall
not, by reason of the launching of such
vehicle, be congidered an export for
purpoges of this subchapter. However,
for certain limited purposes (see §126.1
of this subchapter), the controls of this
gubchapter may apply to any sale,
transfer or proposal to gell or transfer
defense articles or defense services,

(b) [Reserved]

§120.18 Temporary import.

Temporary tmport meang hringing into
the United States from a foreign coun-
try any defense artlcle that 1s to be re-
turned 6o the country from which it
wa8 shipped or taken, or any defense
article that is in transit to another for-
algn deatination. Temporary import in-
cludes withdrawal of a defense article
from a customs bonded warehouge or
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§120.19

foreign trade zone for the purpose of re-
turning 1t to the country of origin or
country from which it was shipped or
for shipment to another foreign des-
tinatlon, Permanent imports are regu-
lated by the Attorney Genersl under
the direction of the Department of Jus-
tice’s Bureau of Alcchol, Tobacco,
Firearms, and Hxplosives (see 27 CFR
parts 447, 478, 479, and 6566),

[71 FR 20437, Apr. 21, 2008]

§120,19 Reexport or retransfer,

Reexport or retransfer means the
transfer of defense articles or defense
gervices to an end use, end user or des-
tination not previcusly authorized.

§120.20 License.

License means a document bearing
the word “license’ issued by the Direc-
torate of Defensge Trade Controls or its
authorized designee which permits the
export or temporary import of a spe-
cific defengs article or defense service
controlied by this subchapter.

{71 FR 20637, Apr, 21, 2004]

§120.21 Manufacturing license agree-
ment,

An agreement (e.g., contract) where-
by a U.8. person grants a forelgn per-
gon an authorization to manufacture
defense articlegs abroad and which in-
volves or contemplates:

{a) The oxport of technicsl data (as
defined in §120.10) or defense articles or
the performance of a defensgs service; or

(b) The use by the foreign person of
technical data or defense articles pre-
viously exported by the U.8. person,
(Bee part 124 of this saubchapter).

§120.22 Technical assistance agree-
ment.

An agreement (6.2., contract) for the
performance of a defense service(s) or
the disclogure of technical data, as op-
posed to an agreement granting a right
or license to manufacture defense arti-
cles. Assembly of defenge articles is in-
cluded under this gecticon, provided pro-
duction rights or manufacturing know-
how are not oonveyed. Should such
righta ke transferred, §120.21 is applioa-
ble. (8ee part 124 of this subchapter),

22 CFR Ch. | (4-1-11 Edition)

£120.23 Distribution agreement,

An agreement (e.g., a contract) to es-
tablish a warehouse or distribution
point abroad for defense articles ex-
ported from the United States for sub-
sequent distribution to entities in an
approved sales territory (see part 124 of
this subchapter).

§120.24 Port Directors,

Port Directors of U.S8. Customs and Bor-
der Protection means the U.B. Customs
and Border Protection Port Directors
at the U.8, Cugtoms and Border Protec-
tion Ports of Hntry (other than the
port of New York, New York where
their title 1s the Area Directors).

[70 FR 50959, Aug. 29, 2005)

$120.25 Empowered Official,

(a) Empowered Official means a U.8.
person who:

(1) Is directly employed by the appli-
cant or a subgldiary in a position hav-
ing authority for policy or manage-
ment within the applicant organiza-
tion; and

(2) Is legally sampowsered in writing by
the applicant to sign license applica-
tions or other requests for approval on
hehalf of the applicant; and

(3) Understands the provisions and
requirements of the various export con-
trol statutes and regulations, and the
criminal liability, civil liability and
administrative penalties for violating
the Arms Export Control Act and the
International Traffic in Arms Regula-
tions; and

(4) Has the independent authority to:

(1) BEnguire into any aspect of a pro-
posed export or temporary import by
the applicant, and )

(1i) Verify the legallty of the trans-
action and the accuracy of the infor-
mation to be submitted; and

(iii) Refuse to sign any license appli-
cation or other requesgt for approval
without prejudice or other adverse ro-
course,

(b) [Reserved]

§120.26 Presiding Official.

Presiding Official means & person au-
thorized by the U.3., Government to
conduct hearings In administrative
proceedings,
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§120.27 U.S. criminal statutes.

(2) For purposes of this subchapter,
the phrase U.S. criminal stafutes means:

(1) Section 88 of the Arms Export
Control Act (22 T.8.C. 2778);

(2) Section 11 of the Export Adminis-
tration Act of 1979 (50 U.8.C. app. 2410);

(3) Sections 793, 794, or 798 of title 18,
United States Code (relating to espio-
nage involving defense or classified in-
formation) or §2338A of such title (re-
lating to providing material support to
terroriste);

(4) Section 16 of the Trading with the
Enemy Act (50 U.8.0, app. 16);

(6) Section 206 of the International
Emergency Economic Powers Act (re-
lating to foreign asgsets controls; 50
U.3.0. 1706);

(8) Bection 30A of the SBecurities Hx-
change Act of 1834 (15 U.8.0, 78dd-1) or
gection 104 of the Foreign Corrupt
Practices Act (15 U.8.0. 78dd-2);

(7 Chapter 106 of title 18, United
Ytates Jode (relating to sabotage);

(8) Section 4(b) of the Internal Secu-
rity Act of 1960 (relating to commu-
nloation of classified information; b0
U.8.C. 783(h)):

(9) Sectlons 67, 92, 101, 104, 222, 224,
295, or 226 of the Atomlc Energy Act of
1964 (42 U.8.C. 2077, 2122, 2131, 2134, 2272,
2974, 2276, and 2276);

(10) Section 601 of the National Secu-
rity Act of 1947 (relating to intelligence
identities protection; 60 U,8.C, 421);

(11) Section 603(b) or (¢) of the Com-
prehensive Anti-Apartheid Act of 1986
(22 U.8.0, 6113(b) and (c}); and

(12) Section 371 of title 18, United
States Code (when it involves con-
apiracy to wviolate any of the above
statutes).

(13) Sections 3, 4, 5, and 8 of the Pre-
vention of Terrorist Access to Destruc-
tive Weapons Act of 2004, relating to
migsile pystems deslgned to destroy
aireraft (18 U.8.0, 2332g), prohibitions
governing atomlc weapons (42 U.8.C.
2122), radiclogical dispersal services (i8
U.8.0. 9332h), and varlola virus (18
U.8.¢. 176b);

(b) [Reserved]

(58 FR 20288, July 22, 1993, as amended at 71
¥R, 20637, Apr. 21, 2006]

§120.29

§120.28 Listing of forms referred to in
this subchapter.

The forms referred to in this sub-
chapter are avallable frem the fol-
lowing government agencies:

(a} Department of Btate, Bureau of
Political-Military Affalrs, Directorate
of Defense Trade Controls, Washington,
DC 20522-0112.

(1) Application/License for perma-
nent export of uneclassified defenss ar-
tleles and related technical data (Form
DSP-5).

(% Application for registration (Form
DSP-9).

(3) Application/License for temporary
import of unclassified defense articles
(Form DSP-61),

(4) Application/License for temporary
export of unclassified defense articles
{Form DSP-T73).

(6) Non-transfer and use certificate.
(Form DSP-83).

(6) Application/License for perma-
nent/temporary export or temporary
import of clagsified dofense articles
and related clasgified technieal data
(Form D3P-85).

(7 Authority to Hxport Defense Arti-
oles and Defense Services sold under
the Forelgn Military Sales program
(FPorm DSP-94).

(8) Commeodity Jurisdiction (CJ) De-
termination Form (Form D8-4076),

(b) Dopartment of Commerce, Bureau
of Industry and Security:

(1) Imternational Import Certificate
(Form BIS-645P/ATF-45622/DSP-563).

(2) Shipper’s HExport Declaration
(Form No, 7625-V}.

(8) Department of Defense, Defense
Security Cooperation Agency: Letter of
Offer and Acceptance (DD Form 1613).

[68 TR 39283, July 22, 1393, a8 amended ab 68
FR 61100, Cot. 27, 2003; 71 FR 20637, Apr, 21,
2008; 75 FR 46844, Aug. 4, 2010]

§120.20 Missile Technology Control
Regime.

(a) For purposes of this subchapter,
Missile  Technology Control  Regime
(MTCR) moeans the polley statement
between the United States, the United
Kingdom, the Paderal Republic of Ger-
many, France, Ttaly, Canada, and
Japan, announced on April 16, 1987, to
restriot  sengitive  misslle-relevant
transfers bagsed on the MTCR Annex,
and any amendrnenta thereto,
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(b) The term MTCR Anner moans the
Guidelines and BEquipment and Tech-
nology Annex of the MTCR, and any
amendments thereto;

(o) List of all items on the MTCR
Annex. Section Ti(a) of the Arms BEx-
port Control Act (22 U.8.C, §2797) refers
to the establizhment as part of the U,8.
Munitiens Ligt of & list of all items on

.~ the MTCR Annex, the export of which

is not controlled under gection 6Q) of
the Export Adminigtration Act of 1979
(60 U.8.0. app. 2405(1)), as amended. In
accordance with this provision, the list
of MTCR Annex items shall congtitube
adl 1tems on the U.8, Munitions List in
§121.16 of this subchapter.

§ 12%3% The Automated Export System

The Automated Export Bystem (AEI)
18 the Department of Commerce, Bu-
regu of Census, electronic filing of ex-
port information. The AES shall serve
a8 the primary system for collsction of
export data for the Department of
Btate. In accordance with this sub-
chapter U.8. exporters are required to
report export information using AES
for all hardware exports. Hxports of
technical data and defense services
shall be reported directly to the Direc-
torate of Defense Trade Controls
(DDTC), Also, requests for special re-
porting may be made by DDTC on a
case-by-case basis, (e.g.,, compliance,
enforoement, congressional mandates),

[68 FR 61100, OCot, 217, 2003]

§120.31 North Atlantic Treaty Ovrgani-
zation.

Novth Atlantic Treafy Organization
(NAT(O) 18 comprised of the following
member countries: Belgiwun, Bulgaria,
Canada, Ozech Republic, Denmark, Eg-
tonis, France, Germany, Greece, Hun-
pary, Leoland, Italy, Latvia, Lithuania,

‘Luxembourg, The Netherlands, Nor-

way, Poland, Portugal, Romania, Slo-
vakia, Slovenia, 8pain, Turkey, United
Kingdom and the United States.

[70 PR 50959, Ang, &9, 2005]

§120.32 Major non-NATO ally,

Majer nen-NATO ally means a coun-
try that is designated in accordance
with §617 of the Forelgn Assistance Aot
of 1961 (22 U.8.C. 2321k) as 8 major non-

22 CFR Ch. | (4-1-11 Edition)

NATO ally for purposes of the Foreign
Apsistance Act of 1961 and the Armas
Export Control Act (22 U.8.0. 2751 et
seq,) (22 U.8.0. 2403(q)). The following
countries have been designated as
major non-NATOQ allies: Argentina,
Australia, Bahrain, Rgypt, Israel,
Japan, Jordan, Kuwalt, Morocco, New
Zealand, Pakistan, the Philippines,
Thailend, and Republic of Korea. Tal-
wan ghall be treated as though it were
designated a major non-NATO ally (as
defined in seotion 644(q) of the Foraelgn
Aggistance Act of 1961 (22 U.8.C,
2403(q)).

{70 FRR 50968, Aung. 29, 2006]

PART 121—THE UNITED STATES
MUNITIONS LIST

ENUMERATION OF ARTIOLES

Beo,

121.1 General. The United States Munltlons
List,

121.2 Interpretations of the U.8. Munltlong
List and the Misgils Technology Control
Regime Annex.

121.3 Aircraft and related articles,

121.4 [Reserved]

121.5 Apparatus and devices under Category
IVio).

121.6-121.7 [Reserved)

121.8 Hnd-itemg, components, accessories,
attachments, parts, flrmwars, software
and dystems.

121,9 [Reserved]

121.10 TForgings, castings and machined bod-
ies,

121.11 Military demelition bBlocks and blast-
ing caps,

121.12-121.14 [Resorved]

121,156 Vessels of war and speocial naval
equipment,

121,16 Mirsile Technology Control Regime
Annex,

AUTHORITY: Secs. 2, 88, and 71, Pub, L., 90—
629, 90 Stat. 744 (22 U.8,C. 2762, 2778, 2797);
H.0. 11858, 42 FR 4311; 3 OFR, 1977 Comp. p.
79; 22 U,8,0. 2661a; Pub, L. 106-261, 113 Stat.
1920,

SourcE: 68 FR 39287, July 22, 1993, unless
otherwise noted.

ENUMERATION OF ARTIOLES

§121,1 General. The United States Mu-
nitions List,

(a) The following articles, services
and related technical date are des-
lgnated as defense articles and defense
services pursuant to §§38 and 47(7T) of
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the Arms Export Control Act (22 U.8.0.
2778 and 2794(7)). Changes in designa-
tions will be published in the FEDERAL
REGISTER. Information and clarifica-
tions on whether specific items are de-
fense articles and services under this
gubchapter may appear periedically
through the Internet Web site of the
DHrectorate of Defense Trade Controls.

(b) Significant military equipment: An
agterisk precedes certain defense arti-
cles in the following list. The asterisk
means that the article iz deemed to be
“Slgnificant Military Equipment" to
the extent specified In §120.7 of this
subchapter, The agterisk 1s placed as a
convenience to help 1dentify such arti-
cles, Note that technical data directly
related to the manufacture or produc-
tion of any defense articles enumerated
in any category that are designated as
Sgnificant Military Bquipment (3ME)
shall itself be designed SMH,

(c) Misstle Technology Control Regime
Annexr (MTCR). Certaln defense articles
and services are identified in §121.18 as
peing on the list of MTOR Annex items
on the United States Munitions List.
Thege are articles as specified in §120.29
of this subchapter and appear on the
list at §121.16.

CATEGORY I—-FIREARMS, CLOBE ASSAULT
WHAPONS AND COMBAT BHOTGUNS

*(a) Nomautomatie and seml-automatic
firearms to caliber .60 Inclusive (12.7 mn).

*(b) Fully automatio flrearms to .50 cal-
iber inelusive (12.7 mm).

*(¢) Firearms or obher weapons (e.g, insur-
genocy-counteringurgency, ologe agsault
weapons systems) having a special military
application regardlegs of caliber.

*(d) Combat shotguns. This includes any
ghotgun with & barrel lemgth less than 18
inches.

*(p) Bllencers, mufflers, sound and flash
suppressors for the articles in (a) through (d)
of this eategory and their speoifically de-
gigned, modified or adapted components and
parbs.

(f) Riflesoopes manufactured to military
apecificationg (See category XII{c) for con-
trols on night sighting devices.)

*(g) Barrels, cylinders, receivers (frames)
or complete breech mechanisms for the arti-
cles in paragraphs (a) through (d) of thia cat-
egory,

(h) Componentg, parts, accessories and at-
techments for the artlcles in paragraphs (a)
through {g) of thig cabegory.

(1} Technical data (as defined in §120.10 of
this subchapter) and defense services (as de-

§121.1

fined in §120.9 of this subchapter) directly re-
lated to the defense articlss enumerated in
paragraphs (a} through (h) of this category.
Tachnical data directly related to the manu-
facturs or production of any defense articles
enumerated elgewhere in this category thab
are deslgnated ag Significant Milltary Equip-
ment (SME) shall iteell be designated SMH.

(i) The foliowing interpretetlions explain
and amplify the terms used in this category
and throughout this aubchapter:

(1) A firearm 18 a weapon not over .60 cal-
iher (12,7 mm) which is designed Lo expel &
projectile by the action of am explogive or
which may be readily converted to-do go,

(%) A rifle is & shoulder firearm which can
dlscharge a bullet through a rifled barrel 16
inches or longer, .

{8} A carbine 1s a Ughtwelght shoulder fire
arm with a barrel under 16 inches in length.

@) A plgtol is a hand-operated flrearm hay-
ing a chamber integral with or permansntly
allgned with the hors,

(6) A revolver 18 a hand-operated firearm
with a revolving cylinder vontalning cham-
bers for individual cartridges.

(6) A stbmachine gun, “machine pistol” or
“machine gun® 18 a flrearm orlginally de-
slgned to fire, or capabls of being fired, fully
antomatically by a single puil of the trigger.

NoTm: Thig oaverage by the U8, Munitions
Liat in paragraphs (a) through () of this cat-
sgory excludes any non-combat shotgun with
a barrel length of 18 Inches or longer, BB,
pellet, and muszzle loading (black bowder)
firearms, ‘This cabegory does not cover
riflesecpes and sgighting devices that are not
manufactured to milltary apecifications. It
also excludss accesscries and atbachments
(e.g., belts, slings, after market rubber grips,
oleaning lkits} for firearms that do not en-
hance tho usefulnsas, effechiveness, or capa-
bilitles of the firearm, components and
parts. The Department of Commerce regi-
lates the expert of such itema. Sea the Ex-
port Administration Regulations (16 OPR
parts 7850-799), In addition, llcende exemp-
tions for the items in this category are avall-
able 1n varlous parts of this subchapter (e.g.
§§123.17, 123,18 and 126.4),

CATEGORY II—GUNS AND ARMAMENT

*(a) Gunsg over callber .60 (12.7mm, whether
towed, airborne, self-propelled, or fixed, in-
oluding but not limited to, howituers, mor-
tars, cannong and recoilless rifles.

(b) Flame throwers gpecifically deslgned or
modified for milltary application.

(c) Apparatus and davices for launching or
delivering ordnance, other than those arti-
cles controlled in Category IV.

*(d) Kinetic encrgy weapon systems spe-
cifically degigned or modified for destruction
or rendering missicn-abort of a target,

(e) 8lgnature control materials (e.g., para-
pitlo, struotural, coatings, sorsening) tech-
niques, and equipment speocifically designed,
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developed, configured, adapted or modifisd
to alter or reduce the slgnsture (e.g., muzzle
flagh suppression, radar, infrared, visual,
laser/electro-optical, acoustic) of defenss ar-
tioles conftrolled by this category.

*(f) Engines specifically designed or modi-
fled for the sslf-prepelled puns and howltzers
in paragraph (a) of this category,

() Tocling and squipment speoifically de-
slgned or modified for the produnction of de-
fonse articles controllsd by this category,

(h) Tert and evalustion equipment and test
models specifically destgned or modified for
the articles controlled by this category, This
includes but is not limited to diagnostic in-
strumentation and physioal test models,

(1) Autoloading systems for slestronic pro-
gramming of projectile funotlon for the de-
fense articles controlled In this Oategory,

{i) ANl other components, parts, acces-
sories, attachments and assoclated equip-
ment specifically designed or modified for
the articles in paragraphs (a) through (i) of
this category. This includes but is not lim-
ited to mounts and carrlages for the articles
controlled in thid category,

{Iz) Technlosl data (as defined In §120.1C of
this subchapter) and defsnge services (as de-
fined in §120.9 of thia subchapter) direstly re-
lated to the defense articles enumerated in
paragraphs () through (§) of this category,
Technical data directly related to the manu-
facture or production of any defenss articles
snumerated elgewhere in this catezory that
are desipnated as Bignificant Military Equip-
ment (SME) ghall itself be designated SME,

(1} The following interpretations explain
and amplify the terms used in this category
and elsewhere in this subchapter:

(1) The kinetic snergy weapons systems in
paragraph (d) of thiz category include but
are not limited to:

(1) Launch systems and subsystems capable
of acoelerating masses larger than 0,1 to vs-
loctties in sxoess of 1.6kmss, In single or
rapld fire modes, using methods such ag:
elactromagnsetic, slectrothermal, plasma,
light gas, or ohemical;

(i) Prime power generation, electric
armor, energy storage, thermal manage-
ment; conditloning, switohing or fuel-han-
dling equipment; and the electrical inter-
faces between power supply gun and other
turret eleotric drive function;

(ti1) Target acquisition, tracking fire con-
trol or damage aspessment systems; and

(lv) Homing seeker, guidance or divert pro-
pulsion (lateral aceceleration) systems for
projeotiles.

(2) The arficles in this cstegory inoclude
any end item, compcenent, accessory, attach-

ment part, flrmware, goftware or system

that has been designed or manufactured
using technical data and defense services
controlled by this category,

(3) The articles specifically designed or
modified for military application controlled

22 CFR Ch. 1 (4-1-11 Edition)

In this category include any article specifi-
cally developed, configured, or adapted for
military application.

CATEGORY III—AMMUNYTION/ORDNANCE

*(a) Ammunitlion/ordnance for the articles
in Categories I and II of thig seotlon.

(b} Ammunitionfordnance handling equip-
ment speolfically deslgned or modified for
the articles controlled in this category, such
as, belting, linking, and de-linking equip-
ment,

{0) Bguipment and tooling specifically de-
slgned or modifisd for the prodmction of de-
fenge artioles controlled by this cabegory,

{d) Components, parts, accessories, attach-
mentd and assoelated squipment speoifically
designed or modified for the articles in thig
ocabegory:

*(1) Guldance and control components for
the articles in paragraph (a) of this category;

*(2) Bafing, arming and fuzlng components
(Including target detestion and looalization
devices) for the articles in paragraph (a) of
thisg category; and

(3) All other components, parts, acoces-
sories, attachments and assoelated equip-
mesnt for the artieles in paragraphs (a)
through {c) of this category,

{8} Technical data (ag deflned in §120.10 of
this subchapter) and defense aervices (as de-
fined in §120,9 of this gubochapter) directly re-
lated to the defense articles enumerated in
paregraphs (a) throngh (d) of this category,
Tachnical data directly related to the manu-
facture or production of any defense articles
enumerated elgewhere in thig category that
are deslgnated as Bignificant Militsry Bquip-
mont (SME) shall itself be degignated SME,

(f) The following explains and amplifies the
terma nsed in this category and elsewhers in
this subchapter:

(1) The components, parts, acoessories and
attachments controlled in this category in-
clude, but are not limited to cartridee cases,
powder bags (or other propellant charges),
bullets, jackets, cores, shells (exeluding
shotgun shells), projectlles (including can-
ister rounds and submunitions therefor),
boceters, firing components therefor, prim-
ers, and othar detonating devices for the de-
fense articles controlled in this category,

(2) Thig category does not eontrol car-
tridge and ghell casings that, prior to sxport,
have besn rendered ussless heyond the possi-
bility of restoration for nse as a cartridge or
shell c¢asing by meang of heating, flame
treatment, mangling, crushing, ountting or
popping,

(3) Equipment and tooling in paragraph (¢)
of this category does not Inelude equipment
for hand-loading ammunition.

(4) The articles in this category include
any end item, component, aocesgory, attach-
ment, part, flrmware, poftware, or system
that has heen designed or manufactured
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uging technical data and defense services
controlled by this category.

(6) The articles specifically deslgned or
modified for milltary application controlled
in this category include any article specifi-
cally developed, configured, or adapbed for
milltary application

GrmED
ROOKETS,

CATEGORY IV-—LAUNOH VEHIOLES,
MISSILES, BALLISTIO MISSILES,
TCRPERGES, BOMBS AND MINES

*(a) Rockety (Including but not limited to
metsorological and other sounding rockets),
hombs, grenades, torpedoes, depth charges,
land and nawval mines, ag well as launchers
for such defensde articles, and demolition
blocks and blasting caps. (See §121.11.)

*{b) Launch vehicles and missile and anti-
migsila systems including but not 1imited to
guided, tactical and strategic misalles,
launchery, and systems,

(o) Apparatus, devices, and materials for
the handling, control, aoctivation, moni-
torlng, detection, protectiom, discharge, or
detenation of the articles in paragraphs (a)
and (b) of this category. (See §121.5.)

*{(d) Missile and space launch vehicle pow-
erplantg,

*{g) Military explogive excavating devices,

*(f) Ablative materials fabricated or seml-
fabrioated from advanced composites (e.g.,
gllica, graphite, earbon, carbon/earbon, and
boron fllaments) for the artioles in this cat-
egory that are derived directly from or spe-
cifically developed or modified for defense
articles.

*(z) Nonmucloar warheads for rockets and
gulded missiles,

(h) All specifically designed or modifled
components, parts, acoessories, atbachments,
and agsoolated equipment for the articles in
this category.

() Technical data (as defined in §120.10 of
this subohapter) and defenss services (as de-
fined in §120.9 of this subohapter) directly re-
Iated to the defense artlcles enumerated in
paragraphs (a) through (h) of this category.
(See §125.4 of thip subchapter for exemp-
tions.) Teohnical data directly related to the
manufacture or produotion of any defense ar-
ticles enumerated elsewhere in thid category
that are deslgnated as Significant Military
Equipment (SME) shall itself be designated
SMB.

OATEGORY V—EXPLOSIVES AND HENERGETIO
MATERIALS, PROPELLANTS, INOENDIARY
AGENTS AND 'THEIR CONSTITUENTS

*(a) Bxplosives, and mixtures thereof:

(1) ADNBF (aminodinttrobenzofuroxan or
-Amino 4 B-dinitrobenzsofurazane-1-oxide)
(CAR 97006-T8-1),

(2) BNOP (cls-bis (5-nitrotetrazolato) tetra
amine-oobalt (III) perchlorate) (CAS 117412-
28-6);

§1211

(3) OL-14 (diamino dinltrobenzofuroxan or
§,7-diamino-4,6-dinitrobengofurazane-1-oxide)
(CAS 117907-T14-1);

(1) OL-20 {HNTW or
Hexanitrohexaazalsowurtzitane); (CAB
135286-90-1); chlathrates of CL~20 (see para-
graphs (g)(3) and (4) of this categery)

B OP  (2-(5-cyanotietrazolatc) penta
aminecobalt (LII) perchlorate); (CAS 70247-
32-4);

(6) DADY (1,1-diamino-2,2-dinitroethylene,
FOXT);

{7} DDFP (1,4-dinitrodifurazanopiperazine);

{8) DDPO (3,6-dilarino-3,5-dinltropyrazine-
l-oxide, PZO}; {OAS 194486-T7-6);

(€N DIPAM (3,3-Diamino-2,2’ 4,4',6,6"-
hexanitrobiphenyl or -dipicramide) (UAS
17216-44-0;

(1) DNGU (DINGU or dinitroglycoluril)
(CAS 55510-04-8);

(11) Furazansg, as follows,

(1) DAAOF (dlaminoazoxyfurazan};

(1) DAAzF (diamincarofurazan)
78644-90-3);

(12) HMX and derlvatives (ses paragraph
(g)(6) of this category):

(1

(OAS

HMX
(Cyolotetramethylenetotranitramine;
votahydro-1,3,6,7-tetranitro-1,3,6,7-tetrazine;

' 1,3,6,7-tetranitre-1,3,6,T-tetraza-cyclooctans;

ootogen, octogene) (CAS 2601-41-0);

{11 Diflourcaminated analogs of HMX;

(1ii) K-566 (%,4,6,8-tetranitro-2,4,6,8-
tetraarabicycio 3,8,0)-0ctanone-3,
tetranitrosemiglycouril, or leto-bicyclic
HMZX) (CAR 130268-72-3);

(13) HNAD (hexanltroadamantane) (CAS
142850-T1-8;

(14) HNS& (hexanitroatilbene) (CAS 20082-22-
0);
(15) Imidazoles, as follows:

{1} BNNII (Octohydro-2,5-bis(nitrelmino)
imidagzo [4,6-d]Imidazole);

(il DNI (2,4-dinitroimidazole} (CAS B213-
49-0);

(i) FDIA (1-flucro-2,4-dinitrolmidazole);

(iv) NTDNIA (N-(2-nitrotriazclo)-2,4-
dinitro-imidazole);

(¥) PTIA (1-ploryl-2,4,6-trinitreimidagole);

(18) NTNMH (1-(2-nitrotriezcio)-2-
dinitromethylene hydrazine),

(17) NTO (ONTA or 3-nitro-i,24-trlazol-5-
one) (CAS 932-64-9);

(18) Polynitrocubanes with more than four
nitro groups;

(19) PYX {2,8-Bis{picrylamine}-8,6~
dinitropyridine) (CAS 38082-89-2);

(20) RDX and derivatives:

1) RDX (cyclotrimethylenetrinitramine),
cyclonite, T4, hexahydro-1,3,6-brinitro-1,3,6-
triazinse, 1,3,6-trinltro-1,3,6-triaza-
cyolohegane, hsxogen, or hexogens) (CAR
121-83-4);

(1) Keto-RDX (K6 or 24,6-trinitro-2,4,8-
triazacyclohexancne (CAS 116020-86-13;

(21) TAGN (Triamincguanidinenitrate)
(CAB 4000-18-2);
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(22} TATB (Trieminotrinitrehenzene) (CAS
30568-38-6) (see parsgraph ()7 of this ocat-
egory),

(23) THDDZ (3,3,7,7-tetrabls(difluoroamine)
octahydro-1,6-dinitro-1,6-dlazocins;

(24) Tetrazoles, as follows:

(1) NTAT (nitrotriazol aminotetrazols);

an NTNT (1-N-(2-nitrotriazolo)-4~
nitrotetrazole);

(26) Tatryl
(trinitrophenylmethyloitramine) (OAS 479
46-8Y;

(26) THNAD (1,4,5,8-tetranitro-1,4,5,8-
tetraszadecalin) (CAS 185877-16-6){see para-
graph (g)(6) of this category);

(27) TNAEZ {1,13-trinitroazetidine) (CAS
976456-24-4) (see paragraph (z)2) of this cat-
egory);

(28) TNGU (SORGUYL or
Letranitroglyceluril) (OAR 56510-03-7):

(29) TNP (1,4,5,8-betranitro-pyridagino [4,5-
d} pyridarine) (CAS 229176-04-9);

(30) Triazines, as fcllows!

(i) DNAM {Z-oxy-4,6-dinitroamino-s-tri-
azine) (CAR 19899-80-0);

(i1} NNHT {2-nitroiminoe-5-nitre-hsxahydro-
1,3,6 triazine) (CAS 130400-18-4);

{31) Triazoles, as follows:

(1) b-azido-2-nitrotriazols;

{11y ADHTDN (4-amino-8,5-dihydrazino-
1,2,4-triazole dinitramide){0AS 1614-08-0);

(iil) ADNT (l-amino-3,6-dinitro-1,2,4-tri-
azole);

{iv) BDNTA ([Bia-ginitrotriazole]amine);

{v) DBT (33-dinitro-6,6-bi-1,2,4-trlazole)
{CAB 30003-46-4);

(vl) DNBT (dinitrobigtriazole) (CAS 70890
46-8);

(vii) NTDNA (2-nitrotriazole 6-dinitramide)
(OAB 75393-84-0);

{viil}) NTDNT (1-N-(3-nitrotriazolo) 3,5~
dinitro-triazole);

{1x) PDNT {1-picryi-3,5-dinltrotriazole);

(x) TACOT
{tetranitrobenzotriazolobhenzotriazole) (CAH
25243-36-1);

{32) Any explogive not listed slaewhere in
paragraph (a) of this categery with a detona-
tion velooity exceeding 8,700m/s at maximnm
dengity or a detonation preasure exceeding 54
Gpa (340 khary,

(33) Other organic explosives mot listed
elsewhere In paragraph {&) of this category
ylelding detonation pressures of 25 Gpa (260
kbar) or more that will remaln stable at
tamperatures of 628K (260°C) or higher for pe-
riods of 5 minutes or longer;

(31) Diaminctrinitrobenzene (DATH) (CAS
1630-08-6);

(36) Any other explosive not elsewhere
identified in this category specifically de-
gigned, modified, adapted, or configured
{e.p., formulated) for militery application.

* (b) Propellants:

(1} Any Unilted Nations (UN) Clasgs 1.1 sclid
propsllant with a theoretical specifio im-
pulse (under standard conditions) of more
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than 260 geconds for non-metallized, or 270
seconds for metallized compositiong;

(2) Any UN Olaps 1.3 golid propellant with
a theoretical speciflc impulse (under stand-
ard conditions) of more than 230 geconds for
non-halogenized, or 250 seconds for non-met-
allized compositions;

(3) Propellants having a force constant of
more than 1,200 kJ/Kg;

{4) Propellants that can gustaln a stoady-
state burning rate more than 38mm/s under
standard conditiong (ag meagured in the form
of an inhibited single strand) of 6,89 Mpa (68.9
bar} pressure and 204K (21 °Q);

(5) Hlastomer modified cast double based
propellants with extenpibility at maximum
stress greater than 5% at 233 K (—40 O);

{6) Any propellant containing substances
listed in Uategory V;

{7 Any other propellant not elsswhere
identifled in this category specifioally de-
signed, modified, adapted, or configured
(e.g., formulated) for military application,

{c) Pyrotechnics, fuels and related sub-

stances, and mixtures thersof:
(1) Alane (aluminum hydrideXOAS 7T784-21-
6);
(2) Carboranes; decaborans (OAS 1770241~
9); pentaborane and derlvatives thereot;

(3) Hydrazine and derlvatives:

(1) Hydrazine (CAS 302-01-2) in concentra-
tlong of 70% or more (not hydrazine mixtures
speoially formulated for corroglon control);

{11} Monomesthyl hydrarine (JAS B0-3d-4);

(iil) Symmetricel dimethyl hydrazine (CAS
540-73-8);

(Iv) Unsymmetrical dimethyl hydrazine
(CAS bB7-14-T);

(4) Liquid fuels specifically formulated for
u#e hy artioles covered by Categorles IV, VI,
and VIII;

(5) Spherical aluminum powder (CAS 7429
90-8) 1n particle glzes of 60 micrometers or
lesd manufactured from matberial with an
aluminum content of 99% or more;

(6) Metal fuels in particle formm whether
spherioal, atomized, spheroidal, flaked or
ground, manufactured from material con-
sigting of 99% or more of any of the fol-
lowing;

(1) Metals and mixtures thereof:

(A) Beryllium (OAS 7440-41-T) in particle
sizes of less than 60 micrometers;

(B} Iron powdsr (CAS 7439-89-6) with par-
ticle size of 8 micromebers or lesg produced
by reduction of iron oxide with hydrogen;

(i1) Miztures, which contain any of the fol-
lowing:

(A) Boron (CAS 7440-42-8) or boron carbide
(CAS 12069-32-8) fuels of 86% purity or higher
gnd particle sizes of less than 60 microm-
eters;

(B) Zirconium (QAS '1440-67-7), magnesinm
(CAS 7430-06-4) or alloye of thege in particle
sizes of less than 60 micrometers;

(1ii) Explosives and fuels containing the
metalg or alloys listed In paragraphs (e)(6)1)
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and (o)6)(i1) of thig eategory whether or not
the metals or alloys are encapsulated in alu-
minum, magnesium, zirconlum, or beryl-
lium;

{7) Pyrotechnics and pyrophoric materials
apscifically formulated for milltary purposes
to enhance or control the production of radl-
ated energy in any part of the IR apectrum.

(8) Titanium subhydride (TiHn) of stoichi-
ometry equivalent to n = 0.66-1.68;

(#) Military materlals contalning thick-
energ for hydroearbon fuels specially formu-
lated for use in flame throwers or incendiary
munitions; metal stearates or palmates (also
known a8 octol); and M1, M2 and M3 thick-
aners;

(10) Any other pyrotechnic, fuel and re-
lated substance and mixture thereof not else-
where identified in this category speolfically
designed, modified, adapted, or configured
(e,g., formulated) for milibary application.

(d) Oxidizers, to include:

(1) ADN (ammoninm dinitramide or SR-12)
(CAS 140456-78-6);

(2) AP (ammonium perchlorate) (OAS 7790
98-9;

(3) BDNPN (his;2,2-dinitropropylnitrate)
(CAH 28464-24-8);

(4) DNAD (1,8-dinitro-1,3-diazetidine) (CAS
78246-06-17);

(6) HAN (Hydroxylammonlum nitrate)
(CAS 13466-08-2);

(6) HAP (hydroxylammonium perchlorate)
{CAS 16588-62-2);

{7) HNF (Hydrazinium nitroformate) (CAS
207'73-28-8);

(8) Hydrazine nitrate (JAS 37836-27-4);

(9) Hydrazine perchlorate (CAS 27978-54-T);

(10) Liquid oxidizers comprised of or ocon-
talning inhibited red fuming nitrie acid
(IRFNAY (CAS  8007-58-T) or oxygen
diflourids;

(11) Perchlorates, chlorates, and chromates
compogited with powdered mstal or other
high energy fwel components controlled by
this category,;

(12) Any other oxidizer not slsewhers iden-
tifled in this ocategory speoifically designed,
modified, adapted, or configured (.g,, formu-
lated) for military application.

*(a) Binders, and mixtures thereof:

(1) AMMO (azldomethylmethyloxetane and
its polymers) (CAS 90683-29-T) {see paragraph
(g)(1) of this category);

{2) BAMO (bisazldomethyloxetane and its
polymerg) (CAS 17607-20-4) (ses paragraph
(2}(1}of this category);

(3) BTN (butanetrioltrinitrate) (OAS 66563-
60-5) (see paragraph (g)(8) of this category);

(49) FAMAO (3-difluoroaminomethyl-3-
azidomethyl oxetane) and 1t polymers;

(&) FREFO (hia-(2-fluoro-2,2-
dinitroethyl)formal) (CAB 17003-79-1);

(6) GAY (glycidylazide polymer) (CAS
143178-24-9) and its derivatives;

n HTFB (hydroxyl terminated
polybutadiens) with a hydroxyl funetionality

§121.1

srual to or greater than 2.2 and leas than or
equal to 2.4, a hydroxyl value of lesz than
077 mea’g, and a viscosity at 80 °O of less
than 47 polsa (QAS 68102-90-5);

(8) NENAS (nitratoethylnitramine com-
pounds) (CAS 17096-47-8, 86068-73-1 and 82480
82-6);

[&M] Poly-NIMMO (poly
nltratomethylmethyoxetans, poly-NMMO,
(poly[2-nitratomethyl-3-methyl oxetane])
(CAS 84051-81-07;

{10y Bnsrgetlic mcenomers, plasticizers and
polymers containing nitro, azldo nlirate,
nitraza, or diflnoromaldno groups speclally
formulated for military vnse;

[ah)] TVOPA 1,2,3-Tris 1,2-
Ma(diflueroaming) sthoxy]prenane; trls
vinoxy propane adduct; (GAS 53169-89-0);

(12) Polynitrorbhocarbonates;

(13) FPF-1 {poly-2,2,3.3.44-hexaflucro pen-
tane-1,6-diolformal) (GAS 376-90-9);

(14) FP¥-3 (poiy-2,4,4,5,5,6,8-heptafluore-2-
triflnoromethyi-3-oxaheptane-1,7-
dlolformal);

(16) PON (Tolyglyoldyinitrate or
poly{nitratomethyl oxirane); poly-GLY¥N)
(OAS 27814-48-8);

(18) N-methyl-p-nitroaniline;

(17) Low (less than 10,000) molecular
weolght, alcohol-funotionalized,
poly(epichlorohydrin);
poly(eplohlorohydrindiol); and triol;

(18) Bls(2,2-dinitropropyl) formal and ace-
tal;

(19) Any other binder and mixture theraof
not elgsewhaere identifisd in this category spe-
cifically dssigned, modified, adapted, or con-
flgured (e,g., formulated) for military appli-
cablon,

(f) Additives:

(1) Baslo ccpper salloylate (CAS 62320-94-9),;

03] BHECGA (Big-(2-hydroxy-
ethyliglycolamide) (CAS 17400-41-5);

{3) Ferrocene Derivatives:

(1) Butacens (CAS 125856-62-4);

(i) Catooene (2,2-Bis-ethylierrccenyl pro-
pane) {CAS 37206-42-1);

(iif) Ferrocene carboxyllo aoids;

(iv) n-hutyl-ferrocene {CAS 31804-20-7)

(4) Liead heta-resorcylate (CAS 20936-32-7);

(6) Liead oltrate (CAS 14450-60-3);

{6) Lead-copper chelates of Deta-
resorcylate or salicylates (CAR 68411-07-4);

(7) Lead maleate (CAS 19136-34-6)

(8) Liead sallcylate (CAS 16748-73-0);

(9) Lead stannate (CAS 12036-31-6),

(10) MAPO {(tris-1-{2-mathyaziridinyl
phosphine oxide) (CAS 57-86-6); BOBBA-S
{bia{2-methyl aziridinyl) 2-(2-
hydroxypropanoxy) propylamine phosphine
oxide); and other MAPO derivatives;

(11) Methy! BAPO {Bis(23-msthyl aziridinyl}
methylamino phosphine oxide) (CAS 85068-
72-0);

(12) 3-Nitraga-1,5 pentane dlisooyanate
(OAS 7406-61-9);
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(13) Organc-metaliic coupling agents, spe-
oifically:

(1) Neopentyl[diallyljoxy, trl [dicotyl]
phosphatotitanate (CAS 103850-23-2); alsc
known as titanium IV, 2,2[bis 2-propenclato-
methyl, butanolato, tris {(dioctyl) phosphato]
(CAB 110438-25-0), or LICA 12 (CAS 103850-22-
2);

(11) Titanium IV, [(2-propenoclato-1) methyl,
n-propanclatomethyl] butanolato-1,
tris(dioctyl)pyrophosphats, or KR3538;

(1ii) Titenium IV, [2-propenclate-1imethyl,
propanclatomethyl] butanclato-l,
tris{diocty]) phosphata;

{14) Polyfunctional aziridine smides with
lgophthalle, trimesic (BITA or bhuiylens
imine trimesamide), 1gocyanuric, or
trimethyladiple backbons structures and 2-
methyl or 2-ethyl substitutions on the
aziridine ring and 1t3 polymsrs;

(16} Buperfine iron oxide (F's,0; hematite)
with a mpecific purface area more than 260
m%g and an averagps particle size of 0.003
[microlm or less (CAS 1308-87-1);

{16} TEPAN
(tetrasthylenepentaaminsacrylonitrile)
(CAB 608412-46-8); cyasnosthylated polyamines
and thelr salts;

(1mn THPANOL
{Tetraethylenepentaamineacrylo-
nitrileglycidol) {OAS 110445-38-6);

oyanoethylated polyamines adducted with
glycidol and thalr salts;

{18) 'TPB (triphenyl blamuth) (CAS 603-33-
a

19 FPODR
{Polycyanodifluorcaminoethylenscxide);

(20) BNO (Butadienenitrileoxide);

{21) Any other additive not slsewhere idsn-
tified in this category specifleally designsd,
modifisd, adapted, or configured (e.z., formn-
lated) for military application.

(g} Precursors, ag follows:

{1} BCMO (blschloromethyloxetans) (CAS
142173-26-0) (sae peragraphs (e)(1) and (3) of
this category); :

(2} Dinitroazetidine-t-butyl asalt (QAS
125736-36-8) (see paragraph (a)27) of this cat-
egory);

(3) HBIW
(hexabenzylhexaazalsowurtztans) (CAS
124782-15-6) {see paragraph {a)(1) of this oat-
egory);

{4y TAIW (tetraacetyldibenzylhaxea-
azaipowurtzitane) (sse paragraph (a)d) of
thig category);

{6) TAT (1, 8, 5, 7-tetraacetyl-1, 8, 6, ¥-
tetraaza-cyelooctans) (UAS 41378-98-T) (see
paragraph (a)(12) of thig category);

{6) Tetraazadecalin (JAE 540942-T) (see
paragraplh (a)26) of this category);

(7} 13,6-trichorobenzene (CAB 106-70-3) (see
paragraph (a)22) of this category);

{8) 1,2,4-trihydroxyhbutane (1,2,4-
butanetricl) (CAS 3068-00-6) {see paragraph
{e)(8) of this category);

22 CFR Ch. I (4-1-11 Edition)

(h) Technioal data (as defined in §120,10 of
this subchapter) and defense serviees (as de-
fined in §1%20.9 of this subchapber) directly re-
lated to the defense articles numerated in
paragraphs (a) through (g) of this category.
(BSes §126.4 of this subchapter for exsmp-
tlons.) Technioal dats directly related to the
manuiaoture or production of any dsfense ar-
ticles enumerated elgewhsare in this category
that are designated ag Significant Military
Hanipment (SME) shall itgelf be designated
SME,

(1) The following interpretations explain
and amplify the terms uged in this category
and elsswhere in this subohapter,

(1) Category V contains explosives, ener-
getic materials, propellants and pyrotech-
nics and speclally formulated fuels for air-
craft, missile and naval applications, Bxplo-
sives are solld, liguld or gaseous substances
or mixtures of substances, which, in their
primary, booster or main charges in war-
heads, demolition or other military applica-
tleng, are required to detonate,

(2) Paragraph (e)(6)(i1){A) of this category
does not control boron and boron carbids en-
riched with boron-10 (20% or more of total
boron-10 content,

(3) The resulting preduct of ths combina-
tion of any controlled or non-controlied sub-
stance compoundad or mixed with any ltem
controlled by this subchapter 18 also subject
to the controls of thig category.

NoTHE 1: Te assist the exporter, an item has
been categorized by the most common use.
Algo, a refersnce has heen provided to the re-
lated controlled precursors {o.g., Sea para-
graph (a)(12) of this category). Regardless of
where the item heas been placed in the cat-
egory, all exports are subject to the controls
of this subchapter,

Norn 2: Chemical Abstract Service (CAS)
regigtry numbers do not ocover all the sab-
stances and mixtures controlled by this cat-
egory, The numbera are provided ag examples
Yo asslat the govermment agencies in the li-
cenge review process and the exporter when
completing thelr license application and ex-
port docnmentation,

CATEGORY VI—VESSELS OF WAR AND SPECIAL
NAVAL BQUIPMENT,

*(a) Warships, amphibious warfare vesgels,
landing eratft, mine warfare vessels, patrol
veasels and any vessels gpecifloally designed
or moditied for military purposes. (Ses
§121.15.)

(b} Patrel craft without armor, armament
or meunting surfaces for weapon systems
more slgnificant than .60 callher machine
guns or oquivalent and auxillary vessols,
(See §121.15,)

*(0) Turrets gnd gun mounts, arresting
gear, special weapons syetems, protective
gygtems, submarine ptorage batteries, cata-
pultd, mine sweeping equipment (Including
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mine countermesagures asgquipment deployed
hy alroraft) and other significant naval sys-
tams specifically deslgned or modified for
combatant vessels.

(d) Harbor entrance debtection devices
(magnetic, pressure, and acouwstio) and con-
trola therefor.

*(g) Naval nuclear propulsion plants, their
langd prototypes, and apecial facilities for
their construction, support, and malnte-
nance, 'This includes any machinery, devige,
component, or equipment specifically devel-
oped, designed or modified for use in such
plants or facilities. (See §123.20)

(f) All specifically designed or modifled
ocomponents, parte, accessories, attachments,
and associated equipment for the artioles in
paragraphs (a) through (e) of this category.

(g) Technical data (as defined in §120.10)
and defense services (as defined in §120.9) di-
rectly related to the .defenss articles enu-
merated in paragraphs {a) through (f) of this
ontegory. (See §126.4 for exemptions,) Tech-
nical data directly related to the manufac-
ture or production of any defense articles
enumerated elsewhere in this category that
are deslgnated as Significant Milltary Equip-
ment (SME) shall itself be designated SME,

CATEORY VII—TANKS AND MILITARY
VBHICLES

*(a) Military type armed or armored vehi-
oles, military rallway trains, and vehicles
gpecifloally designed or modified to accom-
modate mountings for arms or other special-
ized military equipment or fitted with such
itemas.

*{h) Military tanks, combat engineer vehi-
cles, bridge launching vehioles, half-tracks
and gun carriers,

(¢) Military trucks, trallers, hoists, and
skids specifically deslgned, modified, or
equipped to mount or carry weapons of Cat-
egories I, IT and IV of this ssctiom or for car-
rylng and handling the articles in paragraph
(a) of Categories ITI and IV of this section.

*(d) Military recovery vehloles.

*{g) Amphibkious vehiclos,

*(f) Engines specifically deslgned or moedi-
fied for the vehioles In paragraphs (a), (b),
and (e) of this category.

(g All specifically designed or modifled
components, parts, accessorles, attachments,
and assoclated equipment for the artlcles in
this category, including but not lUmited to
military bridges and deep water fording kits,

(hY Technical data (as defined in §120.10 of
this subohapter) and defense services (a8 de-
fined in §120.9 of thie sebehapter) directly re-
lated to the defense articles enumerated in
paragraphs (a) through (g) of this oategory.
Technical data directly related to the manu-
facture or production of any defenge articles
enumerated elsewhere in this category that
are designated as Significant Milltary Equlp-
ment (BMIE) shall itself be designated EME,

§121.1

(1) The following explaing and amplifies the
terms used in this category and elsewhers in
this subchepter.

(1) An amphibious vehicle in paragraph ()
of this category is an antomotive vehicle or
chassis which embodles all-wheel drive, 1s
squipped to meet speolal military require-
ments, and which has sealed electrical ays-
tem or adaptation featureg for deep waber
fording.

(2) The articles in this category include

any end item, component, accessory, attach-

ment part, {irmware, software or system
that has been designed or manunfactured
uslng technical data and defense service con-
trolled by this category.

CATREGORY VIII—ATRCRAFT AND ABSOCIATED
EQUIPMENT

* () Alroraft, including but not limited to
helloopters, non-expansive balloons, drones,
and lighter-than-alr aireraft, which are spe-
olfically designed, modified, or squipped for
military purposes, This inecludes but 1z net
lmited tc the following military purpeges:
Gunnery, bombing, rocket or missile launch-
ing, alectronic and othar purvelllance, reccn-
nalszance, refusling, aerlal mapping, mill-
tary lialson, cargo carrying or dropping, per-
aonnel dropping, alrborne warning and ocon-
trol, and military training. (See §121.3)

*(b) Miltary alrcraft engines, except re-
clprocating engines, specifically designsd or
modified for the aircraft in paragraph (a) cf
this category, and all specifically deslgned
military hot sectlon componsnts (l.e., com-
bustion shambers and liners; high pressure
turbine blades, vanes, disks and related
cooled structure; cooled low pressure turbine
blades, vanes, disks and related cooled strue-
ture; cocled augmenters; and cooled nozzles)
and digltsl engine controls (e.z,, Full Au-
thorlty Digital Engine Controls (FADEQ)
and Digital Electronic Engine Oontrols
(DEEC). However, if such milltary hot sec-
tion components and digltal engine controls
are manufactured to engineering drawings
dated on or before January 1, 1970, with ne
subsequent changes or revislons to such
drawings, they ars controlled under Oat-
egory VIII(h).

#(g) Qartridge-actuated devlices utilized in
smergency escape of personnel and airborne
squipment {Including but not limitad to alr-
borne refusling equipment) speocifically de-
slgned or modified for use with the alroraft
and engines of the types In paragraphs (a)
and (b) of this category.

{d} Launching and recovery equipmant for
the artieles in paragraph (a) of this category,
if the equipment is specifically designed or
modified for military use, Fixed land-based
arresting gear 18 not included in this cat-
BEOTY.

*(g) Inertial navigation systems, alded or
hybrid Inertial navigation systems, Inertlal
Meagurement Units {IMUg), and Attituds and
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Heading Reference Systems (AHRS) specifi-
ocally designed, modified, or configured for
military use and all specifically deslgned
components, parts and accessories, For other
inertial refersnce systems and related com-
ponents refer to Category XII(d),

NoTE: (1) COategery XII(d)} or Category
VIII{e) does not inolude quartz rate sensors 1f
such 1tems; !

(1) Are integrated into and included ag an
integral part of & commercisl primary or
commerclal standby instrument system for
nge on olvil airorafh pricr to export or ox-
ported golsly for integration into such &
commercial primary or atandby ingtroment
system, and

{11) When the sxporter has been informed in
writing by the Department of State that a
specifio quarts rate gensor integrated into a
commercial primery or standby instrument
system has been determined to be subjeot to
the licensing jurisdiction of the Department
of Commerce in accordance with this seo-
tlon,

(2) For contrels {n these oircumstances, gee
the Commerce Control Liast, In all other oir-
cumstances, qguartz rate sensors remain
under the licsnsing jurisdiction of the Ds.
partment of State under Qetegory XII(d) cr
Category VII(s) of the U.8. Munitions List
and subjeot to the controls of the ITAR.

(f) Developmental airersfl, enginss, and
components thersof specifionlly deslgned,
modified, or equipped for milibary uses or
purposes, or developed principslly with U.8.
Dapartment of Defanse funding, excluding
such alreraft, engines, and components sub-
jeat to the jurisdiction of the Department of
Commercs.

NOTE: Developmental aircraft, engines, and
components thereof, having no commercial
apblication at the time of this amendment
and which have been gpecifically designed for
military uses or purpcaes, or developed prin-
olpally with U.S. Department of Defense
funding, will be considered eligible for a OCL
license when actually applied to a commer-
clal alreraft or commercial alreraft engine
program, HExporiers may ssek to eatablish
commercial application either on a case-by-
case basly through submission of documsnta-
tion demongtrabting application to a commer-
cial program in requesting an export license
application frem Commerce in respect of a
spaciflc sxport or, in the oass of use for
broad categories of aivoraft, engines, or com-
ponents, a commodity jurisdiction from
Btats,

*(g) Ground effest machines (GEMR) spe-
olfioally designed or modified for military
uge, including but not limited to surface ef-
feot machines and other air cushion vehicles,
and all components, parta, and scoesseries,
attachments, and assoclated equipment ape-
olfically deslgned or modifled for use with
such machines,
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(h) Components, parts, accessorles, attach-
menty, and associated equipment (inclnding
ground support equipment) specifically de-
#lgned or medified for the articles in para-
graphs (a) through {d) of thiz category, ex-
cluding airoraft tires and propellers used
with reoiprocsting engines.

NoTE: The Export Adminigtration Regula-
tions (RAR) adminigtersd by the Department
of Gommerce eontrol any component, pars,
accessory, attachment, and asscolabed equip-
ment (Inoluding propellers) designed exclun-
aively for clvil, non-military alrcraft (see
§121.3 of this subchapter for the definition of
military alrcraft) and control any compo-
nent, part, acoesaory, attachment, and asso-
clated equipment deslgned exclugively for
civil, non-milltary aircraft engines, The
International Traffic in Arms Regulations
administered by the Department of SBtate
contrel any oomponent, part, accessory, at-
tachment, and assoclated equipment de-
slgned, developed, configured, adapted or
modifisd for military alroraft, and control
any componsnt, part, accessory, attachment,
snd associated sguipment designed, devel-
cped, oconfigured, adapted or modifled for
military alrcraft engines, For components
and parte that do not meet the above corl-
beria, including thope that may be used on
elthar civil or military alreraft, the fol-
lowing requirements apply. A non-8SME com-
ponent or part (as defined in §121.8(h) and
(&) of this pubchapter) that is not controlled
nnder another category of the USML, that:
(a) Is standard equipment; (b) is covered by a
olvll alrcraft type certificate (Including
amendsd type vertificates and supplemental
type cortificates) 1zgued by the Federal Avia-
tign Administration for a clvil, non-military
airoraft (this expresgly exoludes military alr-
oraft certifled ag restricted and any type cer-
tiflcation of Military Commercial Derivative
Alreraft); and (¢) i an integral part of such
otvil airoraft, im subject to the jurlsdiction of
the EAR. In the case of any part or compo-
nent deglgnated as 8ME In this or any other
USML cabegory, a determination that such
itemn may be excluded from USML coverags
baged on the three criteria above always re-
dulres 8 commodity jurisdiction determina-
tlon by the Department of State under §120.4
of this subchapter. The omly exception to
thig requirement is where a part or compo-
nent designated as SME in thig category was
integral to olvil airveraft prior to August 14,
2008. For such part or component, U.S. ex-
porters are not required to seek & com-
modity Jurisdiction determination from
Atate, unless donbt exists as to whether the
item meets the three criteria above (See
§120.3 and §120.4 of this subchapter). Also,
U.8. exporters are not required to seek a
commuodity jurisdiction determination from
State regarding any non-SME component or
part (as deflned in §§121.8(b) and (d) of this
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subchapter) that is not controlled under an-
other category of the USML, unless doubb
exiat: as to whether the item meets the
thrss oriterla above (See §120.3 and §120.4 of
thiz aubehapter), These commodity jurlgdic-
tlon determinations will ensure compliance
with this gection and the criteria of Section
17tc) of the Export Adminlstration Act of
1979, In determining whether the three orl-
taria above have been meb, consider whether
the same item 1s common to both civil and
milltery applications without modification
of the item's form, fit, or function. Some ex-
amples of parts or components thab are not
common to both clvil and military applica-
tlons are tail hooks, rotodomes, and low ob-
gervable rotor blades, “Standard equipment’
ig gefined ag a part or component manunfac-
tured in compliance with an estabiished and
published industry specification or an estab-
lished and published government specifica-
tion (8.8, AN, MS, NAS, or BAE). Parts and
somponents that are manufactured and test-
ed to established but unpublished civil avia-
tion industry specifications and standards
are also “standard equipment,” e.g, pumps,
actuators, and generators. A part or compo-
nent 1s not standard eguipment if there are
any performance, manufacturing or testing
requirements beyond such apscifications and
standards, SBimply tegbting a part or compo-
nent to meet & military sapeoifieatlon or
standard for oilvil purposes does not in and of
itgelf change the jurisdictlon of such part or
somponent, Integral is defined as a part or
component that 1g ingballed In an aireraft, In
determining whether a part or component
may be considered as standard equipment
and integral to a clvil alroraft {e.g., latches,
{asteners, grommsets, and awitches) 1t i3 im-
porbant to oarefully review all of the criteria
noted above, FPor example, a part approved
aolely on a non-lnterfersnce/provisions basig
under a type certificate issued by the Fed-
sral Aviation Adminigtration would not
qualify. Similarly, unigque application parts
or ocompeonents not Integral to the aircraft
would also not qualify.

(1) Technical data {as deflned in §120.10)
and defense gervices (as defined in §120.9) di-
rectly related to the defense artioles enu-
merated in paragraphs (a) through (h) of this
category (ses §125.4 for exemptions), except
for hot sectlon technical data assoolated
with commercial alreraft engines, Technioal
data directly related to the manufacture or
production of any defense articles enumer-
abed elsewhere in this category that aro dos-
ighated as Significant Milltary Equipment
{SME) shall 1tself be designated SME.,

CATEGORY IX—MILITARY TRAINING
EQUIPMENT AND TRAINING

(a) Training equipment specifically de-
signed, modified, configured or adapted for
milltary purposes, including but not limited
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to weapons system trainers, radar trainers,
gunnery training devices, antisubmarine
warfare tralnerg, btarget equipmsni, arma-
ment training wnits, pilot-less alrcraft train-
erg, navigation trainers and hwman-rated
centrifugaa,

(b} Simulation devices for the items cov-
ered by this subchapter.

(6) Tooling and equipment spocifically de-
glgned or medified for the production of arti-
cles controlled by this category.

(d) Components, parts, accessories, attach-
ments, and asscciated equipment speciflcally
designed, modifled, configured, or adapted
for the articles in paragraphs (a), (&) and {c)
of this category.

{e) Technloal data {as defined in §120.10 of
this subchapter) and defense services {(as de-
fined 1n §120.9 of this subchapter) directly re-
lated to the defense articles enumerated in
paragrapha (a) through (4} of thils oategory.

(f) The following Interpretations explain
ahd amplify terms used in this categery and
slgewhere in this subchapter:

(1) The weabons gystemsa trainers in para-
graph (a) of this category include Individual
crew stations and system apeocific trainers;

(2) The arbicles in this categery include
any end item, components, acoessory, bart,
firmware, sofsware or system that has been
designed or manufactured using technical
data and defense gervices controlled by this
category;

(?) The deicnse services and related tech-
nical date in paragraph (f) of this cabegory
include software and associated databases
that can be used to slmulate trainers, battle
management, test scenariog/models, and
weapong effects. In any instance when the
military training transferred to a forelgn
person does not use articles contreolled by
the U.8. Munltions Ligt, the training may
nevertheless be a defense gervice that re-
quires authorization in acoordance with this
subohapter, See e.g., §120.9 and §124.1 of this
subchapter for additional information on
military training,

JATEGORY X—PROTECTIVE PERSONNEL
EQUIFPMENT AND SHELTERS

{a) Protective personnel equipment specifi-
cally dsgigned, developed, ocnfigured, adapt-
ed, modifiad, or equipped for military appli-
catlons, This insludes but ig not limited to:

(1) Body armor;

(2) Clothing to protect agalnst or reduce
deteotion by radar, infrared (IR) or other
sensors at wavelengths greater than 800
nanometers, and the spsolally treated or for-
mulated dyss, coatings, and fabrios used in
1ts deslgn, menufacturs, and production;

(3) Antil-Gravity suita (G-suita);

(4) Pressure suits capable of cperating at
altitudes above 556,000 feat sea level;

(6) Atmosphsre diving suits designed, de-
veloped, modified, conflgured, or adapted for
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use In rescue operations involving asub-
marines controllsd by this subchaptsr;

(8) Helmets speoially designed, developed,
modifiad, configured, or adapted to be com-
pabtible with military communisation haerd-
ware or optical sights or slewing devices;

(7} Goggles, glagses, or visors designed to
protect against lasars or thermal flashes dig-
charged by en article subject to this sub-
chapter,

(b} Permanent or transportable shelters
specifioally designed and modified to protect
against the effect of articles covered by this
subchapter as follows:

(1) Balllstio ghook or impaot;

(2) Nuclear, bhiologlcal, or chamisal con-
taminaticn,

(c) Tooling and equipment gpecifically de-
gigned or modified for the production of arti-
cles oontrollasd by this category.

(d) Compenents, parts, acoessories, attach-
menty, and aggociated equipment specificaily
designed, modifled, configured, or adapted
for use with the articles in paragraphs (a)
through {0) of this category,

(e) Teohnleal data (ag defined in §120,10 of
this subchapter) and defense services (as de-
fined in §120.9 of this subchapter) directly re-
lated to the defense articles enumerated in
paragraphs {a) through {d) of this category.

(f) The fellowing Interpretations sxplain
and amplify the terms used in this category
and througheut this subchapter: (1) The body
armor covered by this cabegory does not in-
clude Type 1, Type 2, Type 2a, or Type 3a a8
defined by the National Institute of Justice
(lagsifloation;

(2) The articles in this ocategory includs
any end item, components, aocessory, ab-
tachment, part, firmware, gofbware or sys-
tem that has been deslgnsd or manunfactured
uging technical data snd defense servioes
controlled by this category;

(3) Prossure suits in paragraph (a) (4} of
this category include full and parbial suits
used to simulabe normal atmosapheric pres-
sure condltiens at high altitude.

COATEGORY XI—MILITARY RLEQTRONICS

{a). Electronic equipment nct included in
Category XII of the U.8, Munitions List
which 18 spscifically designed, modified or
configured for military application, This
equipment includes but iz not limited to;

*(1) Underwater geund equipment to in-
clude active and passlve detection, identi-
floatlon, tracking, and weapons control
squipment,

*(2) Underwater acoustic actlve and pas-
sive countermeagurss and counter-connter-
Measures.

(3} Radar systems, with capabilities such
a8, -
*(1) Bearch,

*(i1) Aequisition,
*(11f) Tracking,
*{iv) Moving target indication,
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*(v) Imaging radar systems,

(vi) Any ground air traffic ocontrol radar
which 1s specifically designed or modified for
military application.

*(4) Eleotronic combat equipment, such as:

(1) Aotive and passive countermeasures,

({1} Aectlve and passive counter-counter-
meagures, and

(ii1) Radios (Including transceivers) specifi-
oally deslgned or modified to interfere with
other communication devices or trans-
missions,

*(6) Command, control and ocommnnios-
tlons gyatems to include radios
(transceivers), navigabion, and identification
equipment.

(6) Computers specifically desighed or de-
velopad for military application and any
somputer specifically modified for use with
any defense article In any category of the
U.8. Munitions Liat.

(7y Any experimental or dovelopmental
slactronio aguipment specifically designed or
modified for military application or specifi-
oally deslgned or modified for use with a
military syatem,

*(b) Electronic systems or equipment spe-
oificelly designed, modifled, or configured
for intelligence, security, or military pur-
poged for nee in search, reconnaissance, col-
leotion, moniboring, direction-finding, dis-
play, analysis and production of information
from the electromagnetic spectrum and elec-
tronic systems or equipment designed or
modified to counteract slectronic surveil-
lance or monitoring. A system meeting this
definition is controlled wnder this sub-
chapter even in Instances where any indi-
wldual pleces of equipment consbituting the
gystem may be subject to the controls of an-
other U.8, Government sgenocy, Such gys-
tems or equipment deseribed above Include,
but are not limited to, those;

(1) Designsed or modified to use coryp-
tographlc techniques to generate the spread-
ing cede for spread spectrum or hopplng code
for frequency agility, This does not Include
fixed code techniques for spread spectraom,

(2) Deslgned or modified using burst tech-
nigues (e.g., time compression technigues)
for intelligence, security or military pur-
poses.

(3) Dsslgned or modified for the purpose of
Informsation gecurity to suppress the compro-
miging emanations of information-hearing
signals. This covers TEMPHEST supprossion
technology and -equipment meeting or de-
signed to meet government THMPEST stand-
ards, This definition 18 not intended to in-
clude equipment depigned to meet PFederal
Communivations Commission (FCU) com-
mercisal slactro-magnetio interference stand-
ards or squipment demigned for health and
safety. .

(o} Components, parts, accessories, attach-
ments, and asgoclated equipment speciflcally
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designed or modified for use with the equip-
ment in paragraphs (a) and (b} of this cat-
egory, except for such ltems as are in normal
commerclal use,

() Technical data {(as definmed in §120.10)
and defense gervices (as defined in §120.9) di-
rectly related to the defense articles enu-
merated in paragraphs (a) through (c) of this
category. (See §126.4 for exemptions,) Tech-
nical daba directly related to the manufac-
ture or productlon of any defense articles
enumerated elsewhere in this category that
are degighated ag Significant Militaxry Bquip-
ment (SMID) shall itgelf be designated ag
SMHE,

OATEGORY XII—Firl CONTROL, RANGE FIND-
R, OPTICAL AND GUIDANOH AND CONTROL
HQUIPMANT

*(a) Fire control systems; gun and misslie
tracking and guidance systems; gun range,
pogition, helght finders, spotting Instru-
ments and laying equipment; aiming devices
(eleotronic, optic, and acoustic); bomb
sights, bombing computers, military tele-
vigion glghting and viewing units, and peri-
scopes for the articler of this gectlon.

*(b) Lagers specifically desighed, modified
or configured for military application in-
oluding those used in milltary communica-
tion devices, target deslgnators and range
finders, target deteotlon systems, and di-
rected snergy weapons.

*{a) Infrared focal plane array detectors
apecifically designed, modified, or configured
for military use; image Intensification and
other night sighting equipment or systerns
apecifically designed, modified or configured
for military use, second generation and
above military image intensification tubes
(defined below) specifically deslgned, devel-
cped, modified, or configured for milltary
use, and infrared, visible and ultraviolet ds-
vices specifically designed, developed, modi-
fled, or conflgured for military application,
Milltary second and third generation imags
intengification tubes and military infrared
focal plane arrays identified in this subpara-
graph are llcemsed by the Department of
Commerce (ECCN 8A002A. and 6A003A)) when
part of a commerclal gystem (i,e., thoge sys-
tems originally designed for commercial
use), This doss not include any military aya-
tem gomprised of non-milibary specification
components. Replacement tubes or focal
plane arrays ldentified in this paragraph
bolng exported for cormmerclal systems are
gubjeot to the controls of the ITAR.

Norg: Special definition. For purposes of
thig subparagraph, second and third generg-
Hon tmege intensification iubes are defined ag
having: A peak response within the 0.4 to 1.06
micron wavalength range and incorperating
a microchannal plate for eloctron image am-
plification having a hole pitch (center-to-
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center apacing) of less than 26 microns and
having eifher:
() An  8-20,
photocathode; or
(b)Y A GaAs, GalnAs, or cther compound
gemloonductor photocathode,

8-26 or multialkall

*(d) Inertial platforms and sensors for
weapong or weapon systems, guldanoce, con-
trol and stabilization systems exocept for
those gystems covered In Category VIIL
agtro-compasses and star trackers and mill-
tary accelsrometers and gyros, For alrcraft
inertial refarencs gystems and related com-
ponentd refer to Category VIIL

(e) Components, parts, accessorles, atlach-
ments and sgsociated equipment specifically
deslgned or modified for the articles In para-
graphs (a) through (d) of this category, ex-
cept for such items as are in normal com-
merelal use.

(f) Teohnical data (as defined in §120.10)
and defense services (as defined In §1%0.9) di-
rectly related %o the defense articled enu-
merated in paragraphs (a) through (e) of this
category. (See §125.4 for exemptions,) Tech-
nical data directly related to manufacture
and produstion of any defense articles enu-
merated elsewhers in this category that ars
designated ag Sigrificant Military Equlp-
ment (SME) shall itself bo degignated as
SME,

CATBGORY XIIT—AUXILIARY MILITARY
EQUIPMENT

(a) Cameraa and speclalized prooessing
eguipment thsrefor, photointerpretation,
stereoscopic plotting, and photogrammetry
equipment which are specifioally designed,
devsloped, medified, adapted, or configured
for milltary purpcses, and compohents spe-
cifically designed or modified therefor;

(b) Military Informetion Seourity Asgur-
ance Syastems and sdqulpment, oryptographio
devives, software, and components speocifi-
cally deslgned, developed, medified, adapted,
or conflgured for military spplications (in-
clnding command, control and intelligence
applieationg). This includes: (1) Milltary
oryptographic (including key management)
systems, eqnipment assemblies, modules, In-
tegrated clrouits, components -or software
with the capability of malntaining gecrecy
or confldentiality of information or informa-
tion systems, inocluding equipment and soft-
wars for tracking, telemei{ry and control
{(TT&D encrypbion and decryption;

(2) Military cryptographie (Including key
management) systems, equipment, assem-
blies, modules, Integrated olrcults, compo-
nents of software whioh have the capability
of generating gpreading or hopping codes for
spread gpectrum sysfems or equipment;

(3) Military cryptanalytic systems, equip-
ment, assemblies, modules, integrated cir-
cults, components or soltware,;
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(1) Militery systems, squipment, assem-
blies, medules, integrated oireuits, compo-
nents or softwars providing certified or cer-
tifiable multi-level security or user isolation
exoeeding Evaluation Assurance Level (BAL)
5 of the Seourlty Assurance Hvaluation Ori-
teria and software te certify such systems,
aquipment or software;

(6) Ancillary sgulpment specifically de-
signed, developed, modified, adapted, or con-
figured for the articlss in paragraphs (hX1),
(2}, (3), and {4) of this categcry.

(¢) Self-contained diving and underwater
breathing apparatus as follows:

(1) Closed and semi-cloged (rebreathing) ap-
Darabtus;

(2) Bpeclally deslgned componsnts and
parts for use in the conversion of open-cir-
cuit apparatus to military use; and,

(2) Artloles exclupively deslgned for mili-
tary nee with self-contained diving and un-
derwater gwimming apparatus,

(d) Oarbon/carbon billsts and preforms ngt
elgewhere controlled by this subchapter (e.z.,
Catsgory IV) which ars reinforoed with con~
tinuouns unldirectional tows, tapes, or woven
clothe in three or more dimensional planes
(e.g,, 8D, 4D) speocifically designed, devel-
oped, modified, configured or adapted for de-
fensge articles,

(e} Armor (e.g., organic, oceramilec, metal-
lic), and reactlve armor and components,
parts and acossscries not elsewhere oon-
trolled by this subchapter which have bhasn
specifically designed, developed, modified,
configured or adapted for a military applica-
tlon,

{f) Btruetural materials, including carbor/
carbon and metal matrix composltes, plate,
forgings, castings, welding consumablss and
rolled and extruded shapss that have been
specifically deslgned, developed, configured,
maodified cr adapted for defense articles,

(2) Conecealment gnd deception equipment
specifically depigned, developed, modified,
conflgured or adapted for milltery apploa-
tlon, including but not lmited to apecial
paints, decoys, smoke or ohgeuration equip-
ment and slmulators and components, parta
and accesscries mpecifically designed, dsvsl-
oped, modified, configured or adaphed there-
for,

(h) Energy oconverslon devices for pro-
ducing electrieal energy from nuclear, ther-
mal, or golar energy, or from chemical reac-
tlon that are spscifically designed, devel-
oped, modified, configured or adapted for
milltary application,

(1) Metal! embrittling agents,

*{i} Hardwars and equipment, which has
been apecifically designad or modified for
military applications, that s asscolated with
the meagurement or modification of system
elgnatures for detection of defense articles,
Thig includes but ig not limited to signature
meagurement equipment; redustion tech-
nigues and codes; signature materials and
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treatments; and algnature control deslgn
methodology.

(k) Tocling and equipment gpesifically de-
glgned or modified for the preduetion of arti-
clea controlled by this category.

(1} Technioal data (as defined in §120.10 of
this subchapter), and defense services (as de-
fined in §120.9 of this subchapter) diractly re-
lated to the defemse articles enmmerated in
paragraphs (a) through (k) of this category.
(Bee also, §123.20 of thiz subchapter.) Tech-
nical data directly related to the manufac-
ture or production of any defense articles
enumerated elsewhere in this ocategory that
are designated ag Significant Military Bquip-
ment (SMI) shall 1tself be designed SME,

(m} The following interpretations explain
and amplify terms used in this category and
elaewhers in this subchapter;

(1) Paragraph {d} of thls category does not
ocntrol carbonfoarbon bhillets and preforms
where reinforcement in the third dimsnsion
18 limited to Interlooking of adjacent layers
only, and carbon/carbon 3D, 4D, etc. end
items that havs not been specifically de-
gignad or modified for milltary applications
{e.g., brakes for commercial aircratt or high

apsed traing);

(2) Metal embrittlement agents in pars-
graph (i} of thig ealegory are non-lethal
weapon aubstances that alter the orystal
gtructure of metals within a short time span,
Metal embrittling agents severely weaken
meotals by chemically changing their moleo-
ular gtructure, These agents are compoundead
in various substances to include adhesives,
liguids, aerosols, foams and lubrioants.

CATEGORY XIV—TOXIQOLOGIUAL AGENTS, IN-
COLUDING OCHEMICAL AGENTS, BIOLOGICAL
AGENTS, AND ASSOCIATED HQUIPMENT

*(a) Chemiocal agents, to includs:

(1) Nerve agents;

(1} C-Alkyl {equal to or less than Oy, in-
cluding cycloalkyl) alkyt (Methyl, Ethy!, n-
Preopyl or IsopropyDphosphonofluoridates,
such as; Barin (GB) O-Isopropyl
methylphosphonofluoridate (UAS  107-44-8)
(CWC Schedule 1A); and Soman (GDY: O-
Pinacolyl methylphosphonofitoridate (QAS
96-64-0) (CW0 Schedule 1A);

{11} 0-Alkyl (equal to or less than G, in-
cluding eyeloalkyl) N,N-dlalkyl (Methyl,

Ethyl, n-Propyt or Iso-
propylphosphoramidocyanidates, such as;
Tabun {GA): 0-Ethyl N, N-

dimethylphosphoramidocyanidate (CAS 77—
81-6) (CWC Schedule 1A);

(ii1) 0-Alkyl (H or equal to or less than Oy,
including cycloalkyl) B-2-dlalkyl (Methyl,
Ethyl, n-Propyl or Isopropyllaminosthyl
alkyl (Methyl, Bthyl, n-Propyl or Iso-
propyl)phosphonothiolates and cor-
reaponding alkylated and protonated salts,
#uoch as: VX, O-Lthyl 8-2-
dliacpropylaminoethyl methyl
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phosphonothiolate (CAS 50782-69-9) (CWO
Schedule 1A);

2) Amiton: 0,0-Diethyl 8-
[Ardiethyiamine)ethyl] phosphorothiolate
and corresponding alkylated or protonated
salta (OAS 7B-53-5) (CWC Bchedule 24);

(3) Veslcant agenta:

(iy Sulifur mustards, such as; 2
Chloroethylehloromethylsulfide (CAS 2626-
78-5) (Owa Schedule 1AY; Bis(2-
chloroethylisulfide (CAS B05-60-2) (OWC
dchedule 1A), Bis(2-chloroethylthio)methans
(CAS 63830-13-6) (CWC Schedule 1A); 1,2-bis
(2-chloroethylthiojethane (CAS  3563-36-8)
(OWO Behedule 1A); 1,3-bis (2-
chloroethylthio)-n-propana (CAS 63006-10-2)
(OWO Schedule 1AY; 1,4-big (2-
chlorosthylthlo)-n-butane (CWC Scheduls
14); 1,6-bls  (2-chloroethylthio)-n-pentane
(OWC Sehedule 1A% Big @~
ohloroethyithlomethyl)ether (CWC Schedule
1A); Bis (2-chloroethylthicethyl)ether (CAS
63018-89-8) (JW({J Schedule 1A);

1) Lewlslites, such ag 2
chiorovinyidichloroarsine (CAS  541-26-3)
(OWQ Behedule IA); Trig (2-chlorovinyl) ar-
slne (CAS 40334-70-1) (OWC Schednla 14); Bls
(2-chlorovinyl) chlorvarsine (CAS 40334-69-8)
(CWC Sohedule 1A);

(1i1) Nitrogen mustards, such as! HNL bis
(2-chloroethyl) ethylamine (CAB §38-07-8)
(OWQ Bohedule 1A); HN2: bis (2-chloroethyl)
methylamine (CAS 51-T6-2) (OWC Bcheduls
1A); HNS: tris (2-chloroethyl)amine (CAS 565
77-1) (CWJ Schedule 1),

(iv) Bthyldichloroarsine (ED);

(v) Methyldichloroarsine (MD);

(4) Incapacitating agents, such ag:

(i) 3-Quinuclindinyl benzllate (BZ) (CAS
5681-06-2) (OWC Scheduls 24);

(11) Diphenylchloroarsine (DA) (OAS 712-48-
1)

(iii) Diphenyloyanoargine (DC)

*(b) Biological agenty and bilologlcally de-
rived substances specifically developed, con-
figured, adapted, or modified for the purpose
of increasing their capability to produce cas-
ualties In humans or livestock, degrade
equipment or damage crops.

*(0) Chemical agent binary precursord and
key precursors, as follows:

(1) Alkyl (Methyl, Bthyl, n-Propyl or Iso-
propyl) phosphonyl diflourides, such as: DF:
Methyl Phosphonyldifiuoride (CAS 676-99-3)
(OWJ Rceheduls 1B);
Methylphosphinyldiflouride;

(2) 0-Alkyl (H or equal to or less than Gy,
including cycloalkyl) O-2-dialkyl (methyl,
ethyl, n-Propyl or Iisopropylamincethyl
alkyl (methyl, ethyl, N-propyl or Ise-
propyphosphonite and corrasponding
alkylated and protonated salts, such as: QL:
0-Ethyl-2-di-isopropylaminoethyl
methylphosphonite (CAS 67866-11-8) (OWC
Scheduls 1B);
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(9) Chloreosarin: O-Isopropyl
methylphosphonochloridate (CAS 1445-76-7)
(CWC Schedule 1B);

4 Chlorogoman: 0-Pinakolyl
methylphosphenochloridate (CAS T040-67-5}
{OWC Sohedula 1B);

(8) DC: Methlyphoaphonyl dichloride (CAS
676-97-1) (OW3 Scheduls 2B);
Methylphosphinyldichloride;

(@) Tear gases and rlot contrel agents in-
cluding:

(1) Adamsite (Diphenylamine chloronrsine
or DM) {OAS B76-94-0);

(2) CA (Bromobenzy! cyanide) (CAS B798-79-

8

(3) ON (Phenylacyl ochloride or w-
Chloroacetophenone) (CAS 532-27-4);

(4) OR (Dibensz-(b,f)-14-0xazephine) (CAS
257078}

(5) 08 (o-Chlorobenzylidenemalononitrile
or o-Chlorobenzalmalononitrile) {CAS 2698-
41-1);

(6) Dibromodimethyl ether (CAS 4497-20-4%

(7) Dichlorodimethyl ether (C104) (CAS 542-
8

8-1)
(8) Ethyldibromcarsine (CAS 683-43-2);

(9) Bromo acetone;

(10) Bromo methylethylketone;

(11) Iodo acetone;

¢12) Phenylearbylamine chloride;

(13) Bthyl lodoacetate;

(a) Defoliznts, as follows:

(1) Agent Orange (2,4,5—
Trichlorophencxyacetic acld mixed with 2,4-
dichlorophenoxyacetic acid);

e LNF (Butyl
fluorophenoxyaoetate)

*(f) Bguipment and its components, parts,
accessorles, and attachments specifically de-
signed or modified for military operationg
and compatibility with milltary equipment
as follows!

(1) The dissemination, dispersion or testing
of the chemios]l agents, blological agenbs,
tear gagss and riot control agents, and defo-
llants listed in paragraphs (a), (b), (d), and
{e), respactively, of this category;

(2) The detection, identifioaticn, warning
or monitering of the chemical agents and bi-
ological agents listed in paragraph (a) and
(b) of this category;

(3) 8ample collection and processing of the
chemical agents and blologioal agenta listed
in paragraph {a) and (b) of this category;

(4) Individual protection against the chem-
ical and blologleal agents listed in para-
graphs {a) and (b) of this category.

(6) Gollective protection against the chem-
ical agents and biclogieal agents lisbted in
paragraph (a) and (b) of this category.

{6) Deocontamination or remediation of the
chemical agents and hiclogloal agents lated
in paragraph (a) and (b) of this category,

(g) Antibodles, polynuclecides, blopoly-
mers or blocatalysts specifically designed or
modified for use with articles controlled in
paragraph (f) of this category.

2-chloro-4-
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{h) Meadionl countermeasures, %o includa
pre- and post-treatments, vaccines, antidotes
and medical diagnostics, specificelly de-
sglgned or medified for use with the chemical
agents listed 1n paragraph (a) of this cat-
egory and vacoines with the scle purpose of
protecting againgt biologlcal agents ldsnti-
fied in paragraph (b) of this category, BExam-
pleg ineluds: barrier orsams specitically de-
slgned to bos applisd to skin and personal
equipment to protect against vesicant agents
controlled in paragraph (a) of this category;
atropine auto injectors specifically designed
o counter nerve agent poisoning.

(1) Modeling or simulaticn teols speeifi-
cally designed or modified for chemical or hi-
ological weapons dealgn, development or em-
ployment. The concept of modeling and slm-
nlation includes goftware coversd by para-
graph (m) of this category speoifically de-
signed to reveal sugceptibillity or vulner-
ability to blclogioal agents or materials list-
ed In paragraph (b) of this category,

(j) Test facilitier mpecifically designed or
medified for the certifipgtion and qualifica-
tlon of articles controlled In paragraph (f) of
this category.

(k} Kquipment, componsnis, parts, acces-
sories, and attachments, exclusive of incin-
erators (Including those wlich have specially
deglgned waste supply systems and apeclal
handling facilitiss), specifically designed or
modifiad for destruction of the ehemical
agents In paragraph {a) or the blologloal
agents in paragraph {b) of this category, This
destruction equipment includes faocilities
apecifically degignsd or modified for destruc-
tion operations,

(1) Tooling and equipment speocifically de-
glgned or modified for the production of arti-
cles controlled by paragraph (fy of this cat-
BEOTy.

(m} Technical data (as defined in §120.10 of
this subchapter) and defensge services (as de-
fined in §120.9 of this subchapter) related to
the defense articles enumerated in para-
graphs (a) through (1) of this category. (See
§1256.4 of thiz subchapter for exempticns.)
Technica! data directly related to the manu-
facture or production of any defense articles
enumerated slgewlhere in this Category that
are dealgnated as Sigmificant Milltary Hguin-
ment (SME} shall itgelf be designated as
[SIGNHN

(n) The following interpretations explain
and amplify the terms used in this category
and slgewhera in this subchapter,

{1) A chemical agent in category XIV{a) s
a snbstance having military application,
which by its ordinary -and direct chemical
actlon, produces a powerful physiolegical ef-
fect.

(2) The biological agenta or blologleally de-
rived subgtances in paragraph (b) of this oat-
egory are those agents and substances capa-
ble of producing casualties In humans or
livestook, degrading equipment or damaging
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crops and which have been modified for the
gpooific purpose of inoveasing such effects.
Examples of such modifications inelude in-
oreasing resistance to UV radlation or im-
proving dissemination oharaoteristios. This
dees not include modifications mads only for
clvil applioablons {e.g., medical or environ-
mental use).

{3) The destruction egquipment controlled
by this category related to Mologlcal agents
in paragraph (b) is that eguipment specifi-
oally depigned to destroy only the agents
identified in paragraph (b} of thig catesory,

(4)(1) The individual protection against the
chemical and blological agents controlled by
this category includes military protective
clothing and maslks, but not those items de-
gigned for domestic preparedness (e.g., civil
dofense), Domestic preparedness devices for
indlvidual protection that integrate compo-
nents and parts ldentified in thls subpara-
graph are licensed by the Department of
Commerce when such components are:

(A) Integral to the devics;

(B) inseparable from the device; and,

(0) incapable of replacement without com-
promiging the effectivensss of the devics.

{11y Components and parts identified in this
subparagraph exported for integration into
domestic preparedneds devices for Individual
protecilon are subject to the controls of the
ITAR,

(5) Technical data and defemse services in
paragraph (1) include libraries, databasges and
algorithms specifioally desighed or modifisd
for use with articles controlled in paragraph
(f) of'this category,

{6) The tooling and equipment covered by
paragraph (1) of this category includes molds
uged fo produce pretective masks, over-
boots, and gloves controlled by paragraph (f)
and lesk detection egquipment specifically
designed to test fllters controlled by para-
graph (f) of this category,

{7) The resulting product of the combina-
tion of any controlled or non-pontrolled sub-
stance compounnded or mixed with any ltem

oontrolled by this subchapter is also subject

to the controla of this eategory,

NoTe 1: This Category does not control for-
mulations containing 1% or less N or OB or
individually packaged tear gases or riot con-
trol agents for pergonal self-defsnge pur-
poses,

NoTE 2: Categories XIV{a) and {d) do not
include the following!

(1) Oyanogen chlorids;

(2) Hydrocyanlc acld;

(3) Chlorins;

(4) Garbonyl chloride (Fhosgene);

(6) Ethyl bromoacetate; )

(6) Xylyl bromide;

(7) Bangyl hromide;

(8) Benzyl 1odide;

(9) Ohloro acetone;

(10) Chlaroplerin {trichlorenttromethane);
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(11) Fluorins;

(12) Liguid pepper.

NoTz 3: Chemical Abstract Service (CAS)
regletry numberg do not cover all the sub-
atances and mixtures controlled by this aatb-
egory. The numbers are provided ag examples
to asslst the government agencies in the L~
cenge review process and the exporter when
completing thelr licenss application and ex-
port documentation.

NoTE 4: With regpect to U.S. obligations
under the Ohemilcal Weapons Convention
(CW(), refer to Chemlcal Weapons Conven-
tion Regulations (CWCR) (16 CFR parts 710
through 722). As appropriate, the CWC sched-
ule I8 provided to assist the exporter.

NoTe 5: Pharmacological formulations con-
taining nitrogen mustardd and certaln ref-
srence standards for these drugs are not con-
sidered to be chemiocal agents and are Ii-
cenaed by the Department of Commerce
when:

{1) The drog is in the form of a final med-
ical product; or

(2) The reference standard containg salts of
HN2 [bis(2-chloroethyl) methylamine], the
quantity to be ghipped is 150 milligrams or
less, and individual shipments do nob exceed
twelve per calendar year per end user.

Technical data for the production of HNI1
[bis¢g-chlorosthyl)ethylamine]; HN2 [bis(2-
chloroethyl)methyliamine], HN3 [trir(2-
ehloroethyl)aming]; or salts of these, such as
tris (2-chlorcethyl)amine hydrochloride, re-
maing controlled under this Category.

CaTRaORY XV—SPACHCRAFT SYSTEMS AND
ABSOUIATED EQUIPMENT

*(a) Bpaceoraft, including communications
gatellites, remote sensing gabtellites, gol-
entiflc satelllbes, regearch satellites, naviga-
tlon satellites, experimental and multi-mig-
sion satellites,

* NOTH TO PARAGRAPH (a): Commercial com-
municatlons satellites, solentific satellltes,
research satellites and experlmental sat-
ellites are designabed as SME only when the
egulpment is intended for uge by the armed
forces of any foreign conntry,

(b) Ground control stations for telemetry,
tracking and control of spacecraft or sat-
ellites, or employing any of the oryp-
tographic items controlled under category
XIN of this subchapter.

(c) Global Positioning System (GPS) re-
celving equipment specifically deslgned,
modified or configured for milltary use; or
(P8 receiving equipment with any of the fol-
lowing characteristics:

(1) Deslgned for encryption or decryption
(e.g,, ¥-Code) of GPS precise positloning
garvice (PPS) signals;

(2) Designed for producing navigation re-
sults above 60,000 feet altitude and at 1,000
knots velooity or greater;
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(3) Specifically designed or modified for
uge with a null steering antenna or Including
a null steering antenna designed to reduce or
avoid Jamming gignals;

(4) Deslgned or modified for use with un-
manned air vehicls gystems capable of dellv-
arlng at least a 500 kg payload to a rangs of
at least 800 k.

NoTm: GPS recelvers deslgned or modified
for uge with military unmanned air vehicle
gysteme with less capability are considered
to be specifically designed, modified or con-
flgured for milltary use and therefore cov-
erad under this paragraph (d)(4}.)

Any GPS equipment not meeting this defi-
nition iz subiect to the jurisdiction of the
Department of Commerce (DOCJ), Manufac-
turers or exporters of equipment under DOQ
jurisdiction arve. advised that the U.8. Gov-
srnment does not agsure the avallabillty of
the GP8 P-Code for olvil navigation. It ig the
policy of the Depsrtment of Defense (DOD)
that GPS recelvers using P-Code without
clarification as to whether or not thoge re-
ceivers were deslgned or modified fo nse ¥-
Code will ba presumed to be ¥-Cods capabls
and covered under this paragraph. The DOD
polioy further requires that a notice be at-
tached to all P-Oode reaeivers presented for
export, The notioce must state the following:
“ADVIBORY NOTICH: This recsiver uses the
GP8 P-Code signal, which by U.8. policy,
may be switched off without notioe.”

(d) Radiation-hardened mieroslectronie
olrouits that meet or excoeed all flve of the
following characteristios:

(1) A total dose of Hx10° Rads {81);

(2) A dose rate upset threshold of B5xl1Q8
Rads (S81)/sec;

{3} A neutron dose of 1x10 n/om? (1 MeV
equivalent);

(4) A single event upset rate of 1x10-1¢ er-
rora/bit-day or less, for the OREMEGE gao-
synchronons orblt, Solar Minlmum Environ-
ment;

(5) 8ingle event latch-up free and having a
doge rate latch-up threshold of 6x10® Rads
(81).

(8) All gpecifically dssigned or modified
gystems or subsystems, components, parts,
accessories, attachments, and assoclated
equipment for the articles in this category,
including the articles identified in ssction
1618 of Public Law 106-261: satellite fuel,
ground gupport squipment, test eguipment,
payload adapter or interface hardware, re-
placement parts, and non-embedded solld
propeliant orblt transfer engines (see also
Categories IV and V in this section).

Notm: This coverage by the U.8, Munltions
List does not inelude the following unless
gpecifically dedigned cr modified for military
application (gee §120.8 of this subohapter):
(FPor controls on thess items see the Export
Administration Regulations, Commerce Con-
trol List (15 OFR Parts 730 through '799).)
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(1) Space qualified travelling wave tubeg
(alpo known as helix tubes or TWTs), micro-
wave golld state amplifiers, microwave as-
semblles, and travelling wave tube ampli-
fiers operating at frequencies equal to or less
than 31GHz,

(2) S8paoe qualliled photovoltaio arrays
having silicon cells or having single, dual,
triple junction solar cells that have galllum
arsenlde as one of the junctions.

(3) 8pace qualified tape rscorders,

(4) Atomic frequency stendards that are
not space qualified.

(6 Space qualified daba recorders.

(6) Bpace qualified telecommunications
sygtems, equipment and components not de-
signed or modified for satellite uaes,

(7} Technology required for the develop-
ment or production of telecommunications
equipment spscifically deglgned for non-sat-
ellito naes,

(8) Bpace qualified focal plans arrays hav-
Ing more than 2048 elements per array and
having a peak responss in the wavelength
range eoxceeding 300nm but not exceeding
900nm,

(B) Bpaoce gualifisd lager radar or Light De-
tection and Ranging (LIDAR) equipment,

(f) Technleal data (a8 definad in §120,10 of
this gubchapter) and defense services (as ds-
fined in §120.5 of this subchapter) directly re-
lated to the articles enumerated in para-
graphs (a) through (e) of this category, as
well ag detalled design, development, manu-
facturing or preduction data for all space-
craft and apecifically designed or meodified
components for all spacecraft systems. 'This
paragraph includes all technical dete, with-
out exception, for all launch support activi-
tles (e.g., technical data provided tc the
launch provider on form, fit, funotion, maas,
eleotrical, mechanical, dynamie, environ-
mental, telemstry, safety, facillty, launch
pad acoess, and launch parameters, as well as
Interfaces for mating and parametors for
launch,) (See §124.1 for the requirements for
technleal assistance agreements hefore de-
fenae gervices may be furnighed even when
all the information relied upon by the U.8,
person in performing the defsnge service is in
the public domain or is otherwise exempt
from the licenglng requiremente of this sub-
chapter,) Technical data directly related to
the manufacture or produetion of any article
enumerated elsewhere In this category that
g designated as Significant Military Equip-
ment (BME) shall itself Le designated BME.
Further, technical data directly related to
the manufacturs or production of all gpace-
oraft, notwithatanding the nature of the in-
tended end use (e.g., even where the hard-
ware is not SME), 18 deslgnated 8ME.

NOTE TC PARAGRAPI (£} The speclal export
controls contained in §124.156 of this sub-
chapter are alwaye required before a U.8,
paracn may participate in a launch faillure
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Investigation or analysis and before the ex-
port of any article or dofense service in this
category for launch in, or by nationals of, a
country that is not a member of the North
Atlantio Treaty Organization or a major
non-NATO ally of the Unlted States, Such
apecial export controls also may be imposed
with respect to any dsstination as desmed
appropriate in furtherance of the meonrity
and forelgn policy of the United Btates.

CATEGORY XVI—NUULEAR WHAPONS, DESIGN
AND THSTING RELATED ITEMS

*(a) Any article, material, equipment, or
device which 18 speciflcally deslgned or
modified for use in the deslgn, development,
or fabrication of nuclear weapong or nuoclear
explogive devices, (See §123.20 of this sub-
chapter and Department of Qommerce Ex-
port Administration Regulations, 15 OFR
742.8 and T44.2).

*{b) Any arblole, material, squipment, or
device which is specifically designed or
modifisd for use In the deviging, carrying
out, or evaluatlng of nuclear weapons tests
or any other nuclear explosions (Including
for modeling or simulating the smployment
of nuolsar weapons or the Integrated oper-
ational use of nuclear weapons), except such
items ag are in normal commercial use for
other purposes.

*{0) Nuclear radiation detection and meag-
urement devices aspecifically designed or
modified for military applieations.

(d) All speoifically desighed or modified
components and parts, accessories, attach-
ments, and assoolated equipment for the ar-
ticles in this category.

(a) Technical data (as defined in §120.10 of
this subchapter), and defense services (ag de-
fined in §120.9 of this subchapter) directly re-
lated to the defense articles enumerated in
paragraphs (a) through (d) of this eategory,
(Bee also, §123.20 of this subchapter.) Tech-
nical data directly relasted to the manufac-
ture or production of any defense articles
enumerated elsewhere in this oategory that
are deslgnated as Significant Military Hquip-
msnt (SME)} shall ltself be designated SME.

CATBEGORY XVII--CLASSIFIED ARTIOLES, TECOH-
NIOAL DDATA AND DEFENSE SERVIORS NoT
OTHERWISE BENUMBRATED

(a) All articles, technical data (as defined
In §120.10 of this subchapter) and defenge
servicey (as defined In §120.8 of this sub-
chapter} relating thereto which are clasgified
in the interests of national seourlty and
which are not otherwise enumerated in the
U.5. Munitlons List.

CATEGORY XVIII—DIRECTED BNERGY
WRAPONS

*{g) Directed energy weapon sysbems spe-
cifically deslgned or modified for military
applications {e.g., degtruction, degradation
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or rendering misglon-abort of a target).
These Include, but are not limited to:

(1) Laser systems, lncluding continuous
wave or pulsed laser systems, specifically de-
glgned or modified to cause Rllndness;

(2) Lasers of sufficlent continuous wave or
pulssd power to effect destruction similar to
the manner of convenbional ammunition;

(3 Particle beam systomsa;

{4) Particle accelerators that project a
charged or neutral particle beam with de-
structive power;

(6) High power radio-frequency (RF) sys-
tems;

(6) High pulsed power or high average
power radic frequency beam itransmitbers
that produce flelds sufficiently intense to
disable electronic circultry at distant tar-
gets;

(1 Prime power generation, energy stor-
age, awitching, power conditioning, thermal
management or fuel-handlidg equipment;

(8) Target acquigltion or tracking systems;

(9) Bystems capable or aggessing targeb
damage, destrunotion or misslon-abort;

(10) Beam-handling, propagation or point-
ing equipment;

(11) Bquipment with rapld beam plew capa-
bility for rapid multiple target operations;

(12) Negatlve lon beam funneling equip-
ment; and,

(18) Bguipment for controlling and slewing
a high-energy ion beam,

*(b) Hquipment specifically designed or
modified for the detection or identification
of, or defense againgb, articles controlled in
paragraph (a) of this category.

{a) Toaling and equipment specifically de-
signed or modified for the production of de-
fange articles controlled by this category.

(d) Teat and evaluation squipment and test
medels specifically designed or modifled for
the defense articles controlled by thia cat-
egory. This includes, but is not limited to,
diagnostle instrumentation and physical test
models,

{e) Components, parts, accessories, attach-
menta and assoclated equipment epecifioally
designed or modified for the articles in para-
graphs (a) through. (d) of this category.

(f) Technical data (a8 defined in §120.10 of
this subohapter) and defense gervices (as de-
fined in §120.9 of this subchapter) directly re-
lated to the defense articles enumerated in
paragraphs (a) through (e) of this category.
Technical data direotly related to the manu-
facture or production of any defense articles
enumerated In this category that are des-
ignated as Significant Military Equipment
(SME) shall 1tself be deslgnated SME,

(g) The following interpretations explain
and amplify terms used in this category and
elsewhers in this subchapter:

{1) The components, parts, accessories, at-
tachments and agscolated equipment In-
olude, but are not limited to adaptive optics
and phase conjugators components, space-

§121.1

qualified accelerator components, targets
and speolfically dsalgned target diagnostics,
onrrent injectors for megabive hydrogen lon
beams, and space-qualified folle for neutral-
izing megative hydrogen isctope beams.

(2) The particle beam systems in paragraph
(a)8) of this category include devices sm-
bodying particle besm and electromagnatic
pulge technology and aggociated components
and subasgemblies (e.g., lon beam current
injectors, partiole accelsrators for neutral or
charged partioles, beam handling and projsc-
tion equipment, beam steering, fire control,
and pelnting equipment, test and dlagnegtic
{nstruments, and targets) which are specifi-
cally deslgned or modified for dlrectsd en-
argy weapon applications.

(3) The articles contrelled in this category
includs any end item, vomponent, accedsory,
attachment, part, flrmware, software or sys-
tem that has been designed or manufactured
using technical date and defense services
contrelled by thia category.

(4) The articles gpeciflcally deslgned or
modified for military apelication controlled
in this category include.any articles specifi-
oally developed, configured, or adapted for
milltary application.

CATEGORY XIX [RESERVED]

CATHGORY XX—SUBMERSIBLE VISHSELS,
OCBANOGRAPHIC AND ASSOCIATED BQUIPMIENT

*(a) Submerglble vessels, mannad or un-
manned, tethered or untethered, designed or
modified for milltary purposes, or powered
by nuolear propulsion planis.

#(b) Swimmer delivery vehlcles deslgned or
modified for military purposes,

(¢c) Equipment, components, parts, acoes-
sorias, and attachmenta specifically designed
or modified for any of the articles in pare-
grapha (a) and (b) of this category.

(d) Technlcal data (a8 defined in §120.10 of
thiz subchapter) and defense services (as de-
fined in §120,9 of this subchapter) direotly re-
lated to the dsfense articles enumerated in
paragraphg (a) through (c) of this category,
(See §126,4 of this subchapter for exemp-
tlons.) Technical dabta directly related to the
manufacture or production of any defense ar-
tioles enumesrated elsewhere in this Category
that are dasignated ad Significant Millbary
Bquipment (SME) shall itself be designatied
ag SMH,

CATBUORY XXI—MISCELLANEOUS ARTICLES

(a) Any article not specifically enumerated
in the other categories of the U.8. Munitions
List which has subatantial military applica-
hility and which hag been specifically de-
slgned, developed, conflgured, adapted, or
modified for military purposes, The decision
on whether ahy article may be included in
this catiegory shall bs made by the Director,
Office of Defense Trade Controls Polley.
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(b) Technical dats (as defined in §120.10 of
this subchapter) and defense services (as da-
fined 1n §120.9 of this subchapter) directly re-
lated to the defense articles enumerated in
paragraph (a) of thig category,

[68 FR 39287, July 23, 1998]

EDITORIAL NOTE: For FEDERAL RXGISTER oi-
tations affecting §121.1, sse the List of OFR
Seotions Affeoted, which appeers in the
Pinding Alds section of the printed volume
and at www.fdsys.gov.

§121.2 Imterpretations of the U.S. Mu-
nitions List and the Missile Tech-
nology Control Regime Annex.

The following interpretations (ligted
alphabetically) explain and amplify the
terms used in §121.1. These Interpreta-
tions have the same force as if they
were & part of the U.8, Munitions List
(USML) category to which they refer.
In addition, all the items listed in
§121.16 shall constitute all items on the
United States Munitions List which
are Missile Technology Control Regime
Annex 1tems in accordance with sec-
tion 'Tl(a) of the Arms Export Control
Act,

§121.8 Aircraft and related articles.

In Catogory VIII, aircraft means air-
craft designed, modified, or equipped
for a military purposgs, ineluding air-
oraft described as “‘demilitarized.” All
aireraft bearing an original military
designation are included in Category
VII. Howsever, the following alrcraft
are not included so long as they have
not been specifically egquipped, re-
equipped, or meodified for military op-
erabions:

(a) Cargo aircraft hearing “C* des-
ignationa and numbered C-45 through
C-118 inclusive, 0121 through C-125 in-
clusive, and (131, nsing reciprocating
engines only.

(b) Trainer alreraft bearing T des-
ignations and using reciprecating en-
gines or turboprop engines with less
than 600 horsepower {3.h.p.)

(&) Utility aircraft bearing *U” des-
ignations and usging reciprocating en-
gines only,

(dy All liaison alreraft bearing an
“L* designation.

(e) All ohsgervation aircraft bearing
‘0" designations and using recipro-
cating engines.
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§1214 [Reserved]

§121.5 Apparaius and devices under
Category IV(c),

Category IV Includes but is not lim-
ited to the following: Fuzes and compo-
nents specifically designed, modified or
configured for items listed in that cat-
egory, bomb racke and shackles, bomb
shackle release units, bomb ejectors,
torpedo tubes, torpedo and guided mis-
sile boosters, guidance systems equip-
ment and parts, launching racks and
projectors, pistols (exploders), ignitors,
fuze arming devices, intervalometers,
thermal batteries, hardensd missgile
launching facilities, guided missile
launchers and speciallzed handling
equipment, including transporters,
cranes and lifts designed to handle ar-
tlcles in paragraphs (a) and (b) of this
catogory for preparation and launch
from fized and mobile gites. The equip-
ment in this category includes robots,
robot controllers and robot end-effec-
tors specially designed or modified for
military applications,

§§121.6-121,7 [Reserved]

§121.8 End-items, components, acces-
sories, attachments, parts,
firmware, software and systems.

(a) An end-item is an assembled arti-
cle ready for its intended uge. Only am-
munition, fuel or another energy
source 18 required to place it in an op-
erating state.

(b} A component is an ltem which is
useful only when used in conjunction
with an end-item. A major component
includes any assembled element which
forms a portion of an end-item without
which the end-ltem is Iinoperable.
(ExaMpLE; Airframes, tall sections,
transmissions, tank treads, hulls, etc,)
A minor component includes any as-
sembled element of a major compo-
nent,

(c) Acoessories and attachments are ag-
sociated equipment for any component,
end-item or system, and which are not
necessary for their operation, but
which enhance their usefulness or ef-
fectiveness. (EXAMPLES: Military
riflescopes, special paints, ete.)

{d) A part is any single unassembled
element of a major or a minor compo-
nent, accessory, or attachment which
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is not normally subject to disassembly
without the destruction or the impair-
ment of design use, (EXAMPLES: Rivets,
wire, bolts, eta.)

{e) Firmware and any related unigue
support tools (such ag computers, link-
erg, editors, test case generators, diag-
nostic checkers, library of functions
and system test diagnostics) specifi-
cally designed for equipment or sys-
tems covered under any category of the
U.8. Munitions List are considered as
part of the end-ltem or component.
Firmware Includes hub is not limited to
circults into which software has heen
programmed.

() Software includes but is not lm-
ited to the system functional design,
logle flow, algorithms, application pro-
grams, operating systems and support
software for desgign, lmplementation,
test, operation, dlagnosis and repair. A
person who Intends to export software
only should, unless it is specifically
enumerated in §121.1 (e.g., XIII(b)),
apply for a technical data license pur-
suant to part 125 of this subchapter.

(&) A system 18 a combination of end-
items, components, parts, accossories,
attachments, firmware or software,
specifically designed, meodified or
adapted to operate together to perform
a specialized military function.

§121.9 [Reserved]

§121.10 Forgings,
chined bodies.

Articles on the U.8, Munitions List
Include articles in a partially com-
pleted state (such as forgings, castings,
extrusions and machined bodies) which
have reached a stage in manufacture
where they are clearly ldentifiable as
defanse articles, If the end-item is an
article on the U.8., Munitions List (in-
cluding components, accessorles, at-
tachments and parts as defined in
§121.8), then the particular forging,
casting, extrusion, machined body,
ete., 18 considsred a defensze article sub-
jeot to the controls of this subchaptor,
except for such items as are in normal
commerclal use.

cagtings and ma-

§121.15

§121.11 Military demolition blocks and
blasting caps.

Military demolition blocks and blast-
ing caps referred to 1n Category IV{a)
do not include the following articles:

(a) Blactric squibs,

(b) Neo. 6 and No. 8 blasting caps, In-
cluding electric ones.

(e) Delay electric blasting caps (in-
cluding No. 6 and No. B8 millisecond
ones).

(d) Seismograph electric blasting
caps (including 888, Btatic-Master,
Vibrocap B8R, and SEISMO SR).

(e} 0il well perforating devices.

§§121.12-121.14 [Reserved]

§121.16 Vessels of war and special
naval equipment,

Vessels of war means vesseld, water-
borne or submergible, designed, modi-
fied or equipped for military purposes,
including vessels described as develop-
mental, ‘demilitarized’’ or decommis-
sloned. Vesgels of war in Category VI,
whether davelopmental, “demili-
tarized” and/or decommmigsioned or not,
include, but are not limited to, the fol-
lowing;

(a) Combatant vessels: (1) Warships
(including nuclear-powersad versions):

(1) Alrcraft carriers,

(11) Battleships,

(11i) Cruisgers.

(1v) Destroyers.

(v) Frigates.

(vi) Submarines.

(2) Other Combatants:

(i) Patrol Oombatants (e.g., ineluding

but not limited to PHM),

(ii) Amphibious Alrcraft/Landing
Craft Oarriers.

(ii1y Amphibious Materiel/Landing

Craft Qarriers,

(1v) Amphibious Command Ships,

(v) Mine Warfare Ships.

(vi) Coast Guard Cutters (e.g., Includ-
ing but not limited to: WHEC, WMECQ).

(b) Combatant Craft: (1) Patrol Oraft
(patrol craft described in §121.1, Cat-
agory VI, paragraph (b) are considered
non-combatant):

(1) Coastal Patrol Combatanta.

(ii) River, Roadstead Craft (Including
swimmer delivery craft),

(111y Coast Guard Patrol Craft (e.g.,
including but not limited to WPB).

(2) Amphibious Warfare Oraft:
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(i) Landing Craft (o.g,, including but
not limited to LOAQ),

(ii) Specinl Wartare Craft (e.g., in-
cluding but not limlited to: LSSO,
MSS3J, 8DV, SWCL, SWCM),

(3) Mine Warfare Craft and Mine
Countermeasgures Craft (e.g., including
but not limited to; MCOT, MSB),

(¢) Non-Combatant Auxiliary Vessels
and Bupport Ships:

(1) Combat Loglstics Support:

(i) Underway Replenishment Ships,

(i1) Burface Vessel and Submarine
Tender/Repair Ships.

(2) Suppert Ships:

(1} SBubmarine Rescue Ships.

(il) Other Auxiliaries (e.z., including
but not limited to: AGDS, AGF, AGM,
AGOR, AGOS, AH, AP, ARL, AVBE,
AVM, AVT).

(d) Non-Combatant Support, Service
and Miscellanecus Vesgels (e.g., Includ-
ing but not limited to: DBRV, DSV,
NR, YRR).

[68 FR 60115, Nov, 15, 1993]

§121,16 Missile Technology Control
Regime Annex,

Some of the items on the Missile
Technology Control Reglme Annex are
controlled by both the Department of
Commaerce on the Qommodity Control
List and by the Department of State on
the United Statoes Munitions List. To
the extent an article is on the United
Btates Munitions List, & reference ap-
pears in parentheses listing the .8,
Munitions List category in which it ap-
pears. The following items constitute
all items on the Misslle Technology
Control Regime Annex which are cov-
ered by the U8, Munitions List;

Tran 1-~CArTasory 1

Completa rocket systems (Including bal-
Ustlo misaile systerns, space launch vshicles,
and gounding reckets (ges §121.1, Cat, IV(a)
and (b))) and vnmanned air vehicle systems
(including cruise miszile systems, ses §121.1,
Cat, VIII (a), target drones and reconnaig-
sance drones (see §121.1, Cab, VIII (a)}) capa-
hle of delivering at least a 500 kg payload to
a range of ab least 300 km.

ITEM 2—CATEGORY 1

Complete subsystems nsable in ths sys-
temg in Item 1 as follows:

(a) Individual rockst stages (seo §121.1,
COab, IV(h));

{b) Reentry vehloles (seo §121.1, Cat. IV(g)),
and equipment designed or modified there-
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for, as follows, exoept as provided in Note (1)
below for thoge designed for non-weapon pay-
loads;

(1) Heat shields and components thereof
fabricated of oeramic or ablative materials
(see §121.1, Cab. IV(D):

(2) Heab sinks and components thereof fah-
ricated of light-welght, high heat oapacity
materials;

(3) Blsctronic equipment speocially deslgned
for reentry vehtoles (see §121.1, Cat, XI(a}N));

(o) Bolid or liguid propellant rocket on-
gines, having a total Impulse capaeity of
1.1x10 N-seo {(2.6x10 Ib-gec) or greater (see
§121.1, Oat, IV, (h)).

{d) “Guidance sets’” oapable of achieving
syetem accuracy of 3.33 percent or loss of the
renge (e.g., & OHP of 1 j,. or less at a range
of 300 km), sxcept as provided in Note (1)
below for those designed for missiles with g
renge under 300 km or manned alroraft (see
§121.1, Cat. XTII(d)):

(e} Thrust vector control sub-systems, ex-
cept as provided in Note (1) helow for those
degigned for rocket systems that do not ex-
oeed the range/payload capabllity of Item 1
(sea §121.1, Cat, IV);

(f) Warhead safing, arming, fuzing, and fir-
ing mechanisms, except as provided In Note
(1) below for those designed for systems
other than those in Item 1 (see §121.1, Oat.
IV(h)),

NOTES TO ITEM 2

(1) The exceptions In (b), (d), (&), and (O
above may be treatsd ag Category II if the
subsystem 18 exported subject to end use
statements and guantity limits appropriate
for the excepted end use stated above,

(2) CBP (ocircla of equal probability) 1s a
maagire of aoccuracy, and defined ag the ra-
diug of the circle ventered at the targset, at a
speciiic range, in which 50 percent of the
payloads impact,

(3) A “guldance get” integrates the process
of measuring and compubing a vehicle’s pogi-
tlon and velooity (i.e., navigation) with that
of computing and sendlng commands to the
vahicle’s flight control systems to correct
the trajectory,

(4) Emxamples of methods of achieving
thrust vector control which are covered by
{e) include;

(1) Flexible nozzle;

(11) Fluid or secondary gas injection;

(i1} Movable engine or nozzle; Defleotion
of exhaust gas stream (Jot vanes or probes);
or

{v) Use of thruat tabs,

ITEM 3--CATRGORY 11

Prepulslon components and equipment ns-
able in the systems in [tem 1, ag follows:

(a) Lightwselght turbojet and turbofan en-
gines (including) turbocompound engines)
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thab are small and fuel efflelent (see §121.1,
both Cat. IV(h) and VILI(bY);

(b) Ramijet/Soramjstipuize jetfoombined
cyole engines, including devices to regulate
combustlon, and speclally designed compo-
nents thersfor (see §121.1, both Cat, IV(h) and
Oat. VIII(b));

() Rocket motor cases, “interlor lining",
“insulation® and nozzles therefor (see §121.1,
Cat. ITV(h) and Cat, V(e))

(d) Staging mechanisms, separation mech-
anlsms, and interstages therefor (mee §12L1,
Cat, IV(e) and (h));

{e) Iiquid and slurry propellant (inoluding
oxidizers) control systems, and specially de-
signed components therefor, designed or
modified to operate in vibration environ-
ments of more than 100 g RMS betweon 20 Haz
80,000 Hz (see §121.1, Cat. IV(c) and (h));

(f) Hybrid rocket motors and specially de-
signed components therefor (see §121,1, Oab.
V().

NoTES TO T'rEM 3

(1) Item 3(a) engines may be exported as
part of a manned aireraft or in quantities ap-
propriate for replacement parts for manned
alroraft.

(2) In Item 3(C), “interior lining' sulted for
the bond Interface between the solid propel-
lant and the oase or insulating liner is usu-
ally a liquid polymer baged dispersion of re-
fractery or insulating materials, e.g., carbon
filled HTPB or other polymer with added
ouring agents o be sprayed or screeded over
a cage Interior (see §121.1, Cat. V(o).

{3} In Item 8(o), ““Insulation’ intended to
be applied to the components of a rooket
maotor, i.e., the cage, nozzle inlets, cage clo-
gures, includes cured or semi-cured com-
pounded rubber sheet stock containing an in-
sulating or refrastory materlal. It may also
be incorporated ag stress rellef bootd or
flaps.

(4) The only gervo valves and pumps cov-
ered in () above, are the following:

(i) Servo valves designed for flow rates of
24 liters per minute or greater, at an abso-
lute pressure of 7,000 XPa (1,000 psi} or great-
ar, that have an actuator reasponse time of
lega than 100 maseo; -

(11) Pumps, for Hquid propeliants, with
shaft speeds equal to or greater than 8,000
RPM or with digcharge pressures equal to or
greater than 7,000 kPa (1,000 psi).

(5) Item 3(e) systems and components may
be exports as part of a satellite.

ITEM 4 —JATRGORY IT

Propellants and conatituent chemieald for
propellants as follows:

(a) Propulslve substances:

(1) Hydrazine with a concentration of more
than 70 percent and its derlvatives inoluding
monemethylhydrazine (MMH),

§121.146

(2) Tnaymmestrio
(UDHM);

(8 Armmoninm perchlorate;

(4) Sphereloal aluminum powder with par-
tiole of unlform dlameter of less than 500 x
10-5M (500 microns) and an aluminum con-
tent of 97 percent or greater;

(6) Metal fuels in partiole sizes lesd than
500 % 10-5M {600’ micronsg), whether spherical,
atomized, spheriodal, flaked or ground, con-
gisting of 97 percent or more of any of the
tollowlng: sirconium, beryllinm, boron, mag-
negium, slne, and alloys of thede;

(6) Nitreamines
(cyclotetramethylenstetranitramens (HMX),
eyclotrimethylenetrinitramine (RDX);

(T} Percholrates, chlorates or chromates
mizsd with pewderad metals or other high
energy fuel components;

(8) Carboranes, decaboranes, pentaboranss
and derivatives thereof;

(9. Liguid oxidizers, as followsa:

(1) Nitrogen dioxide/dinitrogen tetroxide;

{ii) Inhibited Red Fuming Nitric Acld
{IRFNA);

(ii1) Dompounds composed of fluorine and
one ov more of other halogens, oxygen or nl-
trogen.

(h) Polymerio substances!

(1) Hydroxyterminated pelybutadiene
(HTPRB);

() Glycldylazide polymer (GAP),

(o) Other high energy density propellants
anch a Boron Slurry having an energy den-
aiby of 40'x 10 joules/kg or greater.

() Other propellants additives and agenta:

(1) Bonding agents as follows:

) Tris (1@Emethyl)aziridinyl phosphine
oxide (MAPO);

A1) Trimesol 1(ethyl)aziridine {(HX868,
BITA);

(1ii) *"Tepanol® (HX878), reaction product of
tetrasthylenepontamine, acrylonitrile and
glyoldol;

(1v) “Tepan' (HX879), reaction product of
tet snepentamine and acrylonitrile;

(v) Polyfunetional asiridens samides with
igophthalic, trimeslo, igooyanuric, or
trimethyladipio backbone also having &
omathyl or 2sthyl aziridine group (HX752,
HX873 and HXS8"),

(2) Ouring agents and catalysts as follows:

(i) Triphenyl bismuth (TPB);

(i) Burning rate modifiers as follows:

(1i1) Catocene;

(iv) Nbutylferrocens;

(¥) Othar ferrocens derlvatived.

(3) Nitrate esters and nitrato plasticizers
a8 follows:

(1) 1,2,4butanetriol trinitrate (BTTN).

(4) Stabllizers ag follows:

(1) Nmethylpnitroaniline.

dimethylhydrazine

ITEM 8—0ATEGORY II

atructural materials usable In the systems
in Item 1, as follows:
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(a)} Composite structures, laminates, and
mannfactures therecf, including resin im-
pregnated flbre prepregs and metal coabed
fibre preforms therefor, specially designed
for use in the systems in Item 1 and the sub-
systems in Item 2 made either with organix
matrix or metal matrix utilizing fibrous or
fllamentary reinforcements having a specific
tenaile strength greater than 7.62x101 m (3x108
inches) and a specific modules graater than
8.18x10% m (1.25x10% inches), (see §121.1, Qat-
ogory IV (f), and Oategory XIII (d));

(b) Resaturated pyrolized (i.e,, earbon-car-
hon} materials designad for rocket systsms,
{gee §121.1 Category IV (f));

(o) Fine grain recrystallized bulk graphites
(with a bulk density of st least 172 grcc
measured at 15 degrees C), pyrolytic, or fl-
brong reinforced graphites nseable for rockst
nozzles and rsentry vehicle nose tips (see
§121.1, Category IV {f) and Category XIII;

(d) Ceramic composites materials (dislec-
tric oonstant less than 6 at frequencies from
100 Hz to 10,000 MHgz) for use in missile
radomes, shd bulk machinabls sillcon-car-
blde reinforced unfired ceramie useabls for
noge tips (see §121.1, Category IV {D));

ITANM §—CATRGORY 1T

Instrumentation, navigation and dirsotion
finding equipment and syatems, and sasooci-
ated produoticn and test equipmeant as fol-
lows; and specially designed components and
softwarse tharefor:

(a) Integrated flight Instrument systems,
which Include gyrostabilizers or automatic
pllots and integration software therefor; de-
slgned or modified for use in the systems in
Item 1 (See §121.1, Category XII(4));

(b} Gyro-zgtro gcompasses and other devicas
which derive position or oriemtation by
meany of automabloally tracking celestial
bodies or satellibes (ses §121.1, Category
XV(d);

(c) Accelerometars with a thrashold of 0.05
£ or leds, or a linearity error within 0,26 per-
cent of full scale output, or both, which are
designed for use In inertial navigation sys-
tems or in guidance gystems of all types (see
§121.1, Category VII{e) and Category XII
{ay;

(d) All types of gyros usable in the systems
in Item 1, with a rated drift rate stability of
less than 0.5 degree (1 gigma or rms) per hour
in a 1 gq suvircnment (gee §121.1, Category
VIII{e) and Gategory XII(d));

{e)} Continuous outpn’ aocceleromaters or
gyrod of any type, specified to funotlon ab
aoceleration levels greater than 100 g (see
§121,1, Category XII(d));

{f) Inertial or other -equipment using
aocelerometers describsd by subitems (o) and
(e) above,.and systems incorporating such
equipment, and speclally deslgnsd Integra-
tlon software therefor (see §121.1, Category
VIII (e) and Category XII(d));
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NOTES TO ITEM 9

(1) Itema (a) through (f) may be exported as
part of a manned alroraft or satellite or in
quantities appropriate for replacement parts
for menned alroraft,

(2} In subitem (d);

(1) Drift rate 18 defined ag the tims rate of
output deviation from the desired output. It
conalats of random and systematic compo-
nents and s expressed as an equlvalent angu-
lar displacement per unit time with respsot
to inertial gpace,

(1i) Stabllity is defined ag standard devi-
ation (1 slgma) of the variation of a par-
ticular parameter from its calibrated value
meagured under stable temperature condi-
tlons. This can be expresssd as a function of
tims,

ITEM 10—CATEGORY II

Flight oontrol systems and *“technology’
a8 follows; designed or modified for the gys-
tems in Item 1,

(a) Hydraulio, mechanical, electro-optical,
or eleotro-mechanical flight control systems
(including {ly-by-wire systems), {ses §121.1,
Category IV (h));

(b) Attitude oontrol equipment, (see §121.1,
Oategory IV, (¢) and (h));

{e) Deslgn technology for integration of sir
vehicle fuselage, propulsion systern and lift-
ing control surfaces to optimize aere-
dynamic performance throughout the flight
regime of an unmanned alr vehiols, (see
§121.1, Uategory VIII (k);

(d) Design technology for integration of
the flight contrel, guldance, and propulsion
date into a flight management system for
optimization of rockset gystem trajsctory,
(aee §121.1, Category IV (1)),

NoTe To ITeM 10

Items (a) and (b) may be exported as part
of a manned alroraft or satellite or in gquan-
titles appropriate for replacement parts for
meanned afroraft,

ITEM 11— CATHGORY 1T

Avionles equipment, ‘“‘technology” and
compenents as follows; deglgned or modified
for nse in the systems in Item 1, and spe-
olally depigned software therefor:

(a) Radar and lager radar systems, includ-
ing altimetors (see §121.1, Category XI(a)(3));

(k) Passive sensors for determining bear-
inga to specific electromagnetic sources (di-
rectlon finding equipment) or terrain charac-
terlgtics (ses §121.1, Category XI(h) and (d));

(o) Global Positioning System (GPS) or
gimilar satelllte recelvers;

(1) Oapable of providing navigation infor-
mation under the following operationsl con-
ditions:

(1) At speeds In excess of 516 m/sec (1,000
nautical miles/honrs); and
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(i) At altitudes in excess of 18 km (80,000
feet), {see §121.1, Category XV(d)(2); or

(%) Designed ox modified for use with un-
manned alr vehicles ocoversd by Item 1 (ses
§121,1, Category XV(dKX4)).

(d) HWlectronic assemblies and components
specifically designed for military use and op-
eration at temperatures in excess of 126 de-
graeg &, (see §121.1, Uategory XI{a){T)).

(e) Design technology for protection of avi-
oniles and electrical subsystems against elec-
tromagnetic pulse (EMP) and eleotro-
magnetie interference (FMMI) hazards from
external sources, ag follows, (gee §121.1, Uat-
agory XX (b)).

(1) Design technology for shielding sys-
tems;

(2) Degign technology for the configuration
of hardened electrieal oircnlts and sub-
syatems;

(D) Deotermination of hardening criteria for
the above,

NoTES 7o ITEM 11

(1) Item 11 equipment may be exported as
part of a manned alveraft or satellite or in
quantities appropriate for replacement parts
for manned afroralt.

(%) Examples of equipment included in thia
Tterm:

(1) Terrain contour mapping equipment;

(11) Boene mapping and correlation (both
digital and anslog) equipment;

(ii) Doppler navigation radar equipment;

(iv) Passive interferomster equipment;

(v) Imaging sensor equipment (both active
and pasaive);

{8) In subitem (a), laser radar systoms em-
hody specialized transmission, scanning, re-
celving and glgnal processing techniques for
utilization of lagers for echo ranging, direc-
tion finding and discrimination of targets by
looation, radial speed and body reflection
characterisblos.

I'riM 12—0ATBGORY 11

Launch support equipment, factlities and
goftware for the gymtems In Item 1, as fol-
lows:

(a) Apparatus and devices designed or
modified for the handling, control, activa-
tion and launching of the systems in Item 1,
(see §121.1, Category IV{a));

(b) Vehicles designed or modified for the
transport, handling, control, activation and
lgunching of the systems in Item 1, (gee
§121,1, Category VIKAD;

{0) Telemetering and telecontrol equip-
ment usable for unmanned air vehicles or
rocket systems, (gee §121.), Category XI(a))y

(¢) Precision tracking systems:

(1) Tracking systems which use a translb
nv installed on the rocket system or un-
manned alr vehicle in conjunction with ei-
ther surfacs or airborne references or naviga-
tion satelllte systems to provide real-time
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meagurements of in-flight position and ve-
locity, (see §121.1, Category Xi(a));

(%) Range ingtrumentation radars including
assoclated opticalinfrarved trackers and tha
specially designed software therefor with all
of the follewing capsbilities (zes §121.1, Cat-
sgory XI(a)(@®):

(i) angular resolution better than 3 milll-
radians (0.5 mile);

(i) range of 80 km or greater with a range
resolution batber than 10 meters RMS;

(111) velocity resolution better than 8 me-
ters per second.

(3 Software which procesges post-flight,
recorded data, enabling determination of ve-
hicle position throughout 1te flight path (see
§121.1, Category IV()).

ITaM 13—CATAGORY 1T

Analog oomputers, digital computers, or
digital differential analyzers designed or
modified for uge in the systems in Item 1 (see
§121.1, Category XI (a)(8), having either of
the following characteriatics:

(a) Rated for continucus cperation at tem-
perature from below minug 46 degrees C to
above plus 65 degrees C; or

(b) Designed as ruggedized or “radiation
hardened”.

NoTe o I''BM 13

Item 13 equipment may be exported as part
of o manned aircraft or gatellite or in quen-
tities appropriate for replacement parts for
manned alreraft.

ITEM 14— CQATEGORY IT

Anslog-to-digital converters, usable in the
gysbem in Item 1, having either of the fol-
lowing characteristios:

(a) Deslgned to meet military apecifica-
tions for ruggedized equipment (gee §12L.1,
Oatogory XI(d)); or,

(b) Deglgned or modified for military uss
(geo §121.1, Gategory XI(d}); and belng cne of
the following types:

(1) Analog-to-digital converter “miorocir
cults,” which are ‘radlation hardsned” or
have all of the following oharacterlatics:

(1) Having a resclution of 8 bits or more;

(1) Rated for operation in the temperaturs
range from belew minus 54 degrees ¢ to
abowe plug 126 degrees C; and

(ili) Hermetically realsd.

(%) Elactrical input type analog-to-digital
cgonverter printed sircult boards or modules,
with ali of ths following characterlstics:

(1) Having a resoluticn of & bits or mors;

(11) Rated for cperation in the temperature
range from below minug 46 dsgrees O to
above plus 65 degreea C; and

(111 Incorporated “microoirouits' listed in
(1), above.
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ITEM 16—OATEGORY 11

Speclally designed software, or specially
designed software with related gpeoially de-
slgned hybrid {comhined analogsdigital) ooin-
puters, for modeling, simulation, or design
Integration of the systems In Ttem 1 and
Item 2 (zee §121.1, Oategory IV{) and Ost-
egory XI(a)(6)),

Nota 70 ITEM 16

The modelling includses in partioular the
aercdynamic and thermodynamic analysis of
the system.

IreM 17—0ATEGORY IT

Materials, devices, and gpecially designed
software for rednced chservables such ag
radar reflectivity, ultraviclet/infrared signa-
tures on acoustic signaturss (i.e., stealth
technology), for applicetions usable for the
systems in Item 1 or Item 2 (see §121.1, Cat-
egory XIIT (e) and (k)), for example:

(a) Structural material and coatings sps-
clally deslgned for reduced radar refleo-
tivity;

(b} Coatings, including paints, speclally de-
glgned for reduced or tallored reflsctivity or
emligsivity in the miorowave, infrared or nl-
traviolet spectra, except when specially used
for thermal control of satellites.

{c) Specially designed soitware or data-
bages for analysis of signature reduction,

(d) Specially designed radar cross gection
measarement systems (see §121.1, Oategory
XI(a)(3)).

ITEM 18—CATEGORY 11

Devices for use in protecting rockst sys-
tems and unmanned alr vehicleg agalnst nu-
clear effects (e.2. Electromagnstic Pulse
(EMP), X-rays, combined blast and thermal
offocts), and usable for the systems In Item 1,
as follows (ses §131.1, Category IV (¢) and
h):

(a) “Radiatlon Hardenad" “microclrouita™
and detectors {(ges §121.1, Category XI(c)(3)
Note: This commodity has been Iformally
propoged for movemsnt to category XVie)(2)
in the near future),

(b) Radomes designed to withstand a gom-
bined thermal shook greater than 1000 calisq
om accompanied by a peak over pressure of
greater than 50 kPa (7 pounds per square
inch) (gee §121,1, Category IV{h}),

NoTE TC ITBM 18{a)

A detector 1z defined as a mechanical, elec-
trical, optical or chemilcal device that auto-
matbloally 1dentifles and records, or registers
a gtimulus such as an environmentsal change
in pressure or btemperature, an electrical or
slectromagnetic signal or radiation from a
radicactive material, The following pages
were removed from the final ITAR for re-
piacement by DDTC's updated version §6(1)

22 CFR Ch. | (4-1-11 Edition}

of the BExport Administration Aot of 1979 (50
U.B.C. App. 2405(1)), ag amended. In accord-
ance with this provision, the list of MTCR
Annex items ghall congtltute all items on
the U.8, Munitions Ligt in §121.16.

[68 TR 39287, July 22, 1893, as amended at T1
FR 20639, Apr. 21, 2008]

PART 122—REGISTRATION OF
MANUFACTURERS AND EXPORTERS

Seo.

122,1 Registration requirements,

122.2 Submission of registration statement.

122.3 Registraticn fees.

122.4 Notifloation of changss in information

furnighed by reglatrants,

122.6 Malntenance of records by reglstrants.
AUTHORITY: Sacy. 2 and 38, Public Law 90-

624, 90 Stat. 744 (22 U.8.0. 2763, 2778); B.O,

11968, 42 FR 4311; 1997 Comp. p. 79, 22 U.8.C.

2651a,

SOUROE: 58 FR 88208, July 52, 1993, unless
otherwise noted.

§122.1 Registration requirements.

(a) Any person who engages in the
United Btates in the business of elther
manufacturing or exporting defense ar-
ticles or furnishing defense services is
required to register with the Direc-
torate of Defense Trade Controls, For
the purpose of this subchapter, sngag-
ing in the business of manufacturing or
exporting defense articles or furnishing
defense services requires only one ocoa-
sion of manufacturing or exporting a
defenge article or furnigshing a defenge
service. Manufacturers who do not en-
gage In exporting must nevertheless
regigter,

(b) Exempiions. Registration is not re-
quired for:

{1y Officers and employees of the
United States Government acting in an
official capacity.

{2) Persons whose pertinent business
activity 18 conflned to the productlon
of unclassified technical data only,

(3) Persons all of whose manufac-
turing and export activities are li-
censed under the Atomic Energy Act of
1954, a3 amended.

(4) Persons who engage only in the
fabrication of articles for experimental
or soientific purpose, including re-
search and development,

(c) Purpose. Registration is primarily
a means to provide the U.8. Govern-
ment with necessary information on
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who ig involved In certain manufac-
turing and exporting activities. Reg-
istration does nhot confer any export
rights or privileges. 1t 18 generally a
precondition to the lssuance of any li-
cense or other approval under this sub-
chapter.

[68 FR 39298, July 22, 1993, as amended at Tl
TR 20640, Apr. 21, 2006]

§122.2 Submission of registration

statement.

(a) Genergl. The Department of State
Form DS-2032 (Statement of Registra-
tion) and the transmitbal letter re-
quired by paragraph (b) of this gection
mugt be submitted by an intended reg-
istrant with a payment by check drawn
agalnat the registrant's account, pay-
able to the Department of State of the
fee prescribed In §122.3(a) of this sub-
chapter. Checks mugt be in U.8. cur-
rency, and must be payable through a
U.8. financial institution. In addition,
the Statement of Reglstration and
tranamittal letter must be gigned by a
gsenior offlcer (e.g., Chief Exeoutive Of-
ficer, President, Secretary, Partner,
Member, Treasurer, General Counsel)
who has been empowered by the in-
tended regigtrant to sign such docu-
ments, The intended registrant also
shall submit documentation that dem-
onstrates that 1t is incorporated - or
otherwise authorized to do business in
the United States. 'The Directorate of
Defense Trade Controls will notify the
reglstrant if the Statement of Reg-
istration is incomplete either by noti-
fying the registrant of what informa-
tion 18 required or through the return
of the entire registration package, Reg-
istrants may not establish new entities
for the purpose of reducing registration
fees,

(b) Transmitial letter. A letter of
transmittal, signed by an auwnthorized
senjor officer of the intended reg-
istrant, shall accompany each Stabe-
ment of Reglstration.

(1) The letter shall state whether the
intended registrant, chisf executive of-
ficer, pregident, vice-presidents, other
senior officers or officials (e.g. comp-
troller, treasurer, general counsgel) or
any memher of the hoard of directors:

(1) Has ever been Indicted for or con-
vieted of violating any of the U.S.

§122.3

criminal statutes enumerated in §120.27
of this subchapter; or

(i1) Is ineligible to contract with, or
to receive a license or other approval
to import defense articlea or defense

gerviceg from, or to recelve an exporé

licenge or other approval from, any
agency of the U.8. Government,

() The letter shall algso decliare
whether the Intended registrant Iis
owned or controlled by foreign persons
(as defined in §120.16 of this sub-
chapter), If the intended registrant is
owned or controlled by foreign persons,
the letter shall also state whether the
intended reglstrant ig incorporated or
otherwise guthorized to engage in bugi-
ness in the United States.

{e) Deftnition. For purpose of this sec-
tlon, cwnership meang that more than
50 percent of the outstanding voting se-
curities of the firm are owned by one or
more foreign persong. Contrel means
that one or more forelgn persona have
the authority or ability to eatablish or
direct the general policies or day-to-
day operations of the firm. Control 1a
pregumed to exist where forelgn per-
sons own 25 percent or more of the out-
gtanding voting securities if no U.S.
pergons control an equal or larger per-
centage.

[680 FR 86208, July 22, 1993, as amended at 69
FR 70889, Trec. 8, 2004; 71 FR 20540, Apr. 21,
2008; 18 FR. 55440, Sept. 26, 2008]

§122.3 Registration fees.

{(a) A person who is required to reg-
ister must do so on an annual basls
upon submission of a completed Form
D8-2032, transmilttal letter, and pay-
ment of a fee as follows:

(1) Tier 1. A get fee of $3,250 per year
iz required for new registrants or reg-
istrants for whom the Directorate of
Defenge Trade Controls has not re-
viewed, adjudicated or issued a re-
gponge to any applicationg during & 12-
month period ending %0 days prior to
expiration of the current registration,

(2) Tier 2. A set fee of 52,760 per year
is required for registrants for whom
the Dirsctorate of Defenge Trade Oon-
trols has reviewed, adjudicated or
isgued a response to between cne and
ten applications during a 12-month pe-
riod ending 90 days prior Lo expiration
of the current registration.
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(3) Tier 3: The third tler ig for reg-
igtrants for whom the Directorate of
Defense Trade Controls has reviewed,
adjudicated or issued a response to
mors than ten applications during a 12-
month period ending 90 days prior to
expiration of the current registration,
For this tier, reglstrants will pay a fee
of $2,760 plus an additional fee based on
the number of applicaticns for which
the Directorate of Defense Trade Con-
trols has reviewed, adjudicated or
issued a response. The additional fee
will be determined by multiplying $250
times the number of applications over
ten for whom the Directorate of De-
fense Trade Controls has reviewed, ad-
judicated or issued a response during a
12-month peried ending 90 days prior to
expiration of the current registration.

(4) For registrants, including univer-
gities, exempt from income taxation
pursuant to 26 U.8.C. 601(c)(3), their fee
may be reduced to the Tisr 1 registra-
tion fee provided a copy of their certifi-
ocation letter from the Internal Rev-
enue Service is submitted with their
registration package. To he eligible,
the registrant and all of its subsidi-
aries/affiliates must be exempt from in-
come taxation pursuant to 26 U.B.C.
6O1(0)(3),

{6) The fee for registrants whoas total
registration fee 1y greater than 3% of
the total value of applications for
whom the Directorate of Defense Trade
Controls. has reviewed, adjudicated or
issued a response during the 12-month
period ending 90 days prior to expira-
tion of the current registration will be
reduced to 3% of such total application
value or $3,750, which ever is greater.

(6) For those renewing a registration,
notice of the foe due for the next year's
registration will he sent to the reg-
istrant of recoerd at least 60 days prior
to its expiration date.

(7 For purposes of this subsection,
“applications’ refers to the actions
enumerated within parts 123 through
126 of this subchapter that require the
Directorate of Defense Trade Controls
to review, adjudicate and issue re-
sponses, Only those applicationsg that
the Department has taken final action
on and provided response to will be
counted in determining the annual reg-
istration fes. Those applications that

22 CFR Ch. | (4-1-11 Edition)

are ‘‘returned without action® or “de-
nied” will not be counted.

(b} Erpiration of registration. A reg-
istrant must submit its request for reg-
1stration renewal at least 30 days but
no earlier than 60 days prior to the ex-
piration date,

(o) Lapse in registration. A registrant
who fails to renew a registration and,
after an intervening period, seeks to
rogister again must pay registration
fees for any part of such intervening
period during which the registrant en-
gaged in the business of manufacturing
or experting defense articles or defense
services.

(68 FR 39208, July 22, 1963, as amended at 62
FE. 27407, May 20, 1997; 69 FR T0B89, Deo. 8,
2004; 70 FR 50959, Aug. 29, 2005; 73 FR 41269,
July 18, 2008; 73 FR 55440, Sept. 25, 2008]

§1224 Notification of changes in infor-
mation furnished by registrants,

(a) A registrant must, within five
days of the event, notify the Direc-
torate of Defense Trade Controls by
registered mail if:

{13 Any of the persons referred to in
§122.2(b) are indicted for or convicted
of viclating any of the .8, criminal
statutes enumerated in §120.27 of this
subchapter, or become Iineligible to
contract with, or to recelve a license or
othor approval to export or tempo-
rarily import defense articles or do-
fense services from any agency of the
U.8. government; or

(2) There 1s a material change in the
information contained in the State-
ment of Registration, including a
change in the genior officers; the estab-
lishment, acquisition or divestment of
& subsidiary or foreign affiliate; a
merger; a change of location; or the
dealing In an additional category of de-
fense articled or defense services,

(b} A registrant must notify the Di-
rectorate of Defense Trade Controls by
registered mail at least 60 days in ad-
vance of any intended sale or transfor
to a forelgn person of ownership or con-
trol of the registrant or any entity
thereof. Such notice does not relieve
the registrant from obtaining the ap-
proval required under this subchapter
for the export of defense articles or de-
fense gervices to a foreign person, in-
cluding the approval required prior to
disclosing technical data. Such notice
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provides the Directorate of Defense
Trade Controls with the information
necessary to determine whether the au-
thority of §38(g)6) of the Arms Export
Control Act regarding licenses or other
approvals for certaln sales or transfers
of defense articles or data on the U.S.
Munitions List should be invoked (see
§§120.10 and 126.1¢e) of this subchapter).

{(¢) The new entity formed when a
regigtrant merges with ancther com-
pany or acquires, or ig acquired by, an-
other company or a subsidiary or divi-
glon of another company gshall advise
the Directorate of Defensge Trade Con-
trols of the following:

(1) The new firm name and all pre-
vious firm names belng digclosed;

(2) The registration number that will
gurvive and thoge that are to be discon-
tinued (if any);

(3) The license numbers of all approv-
als on which unshipped balances will be
shipped under the surviving registra-
tion number, since any license not the
subject of notiflieatlon will be consid-
ered invalid; and

(4) Amendments to agreements ap-
proved by the Directorate of Defense
Trade Controls to change the name of a
party to those agreements. The reg-
igtrant must, within 60 days of this no-
vifieation, provide to the Directorate of
Defenge Trade Controls a signed copy
of an amendment to each agreement
gigned by the new TU.8. entity, the
former U.8. ldoensor and the foreign li-
censes. Any agreements not so amend-
ed will be considered invalld.

() Prior approval by the Directorate
of Defense Trade Controls ig required
for any amendment making a sub-
stantive change.

[68 FR 39208, July 23, 1993, as amended abt 71
FR 20540, Apr. 21, 2006]

§122,5 Maintenance of records by reg-
istrants.

{a) A person who is required to reg-

igter must maintain records concerning
the manufacture, acquisition and dis-
position (to include coples of all docu-
mentation on exports uslng exemptions
and applications and licenses and their
related documentation), of defenge ar-
ticles; of technical data; the provision
of defense services; brokering activi-
tles; and information on political con-
tributions, fees, or commisgsions fur-

§122.5

nighed or obtalned, ag required by part
130 of this subchapter. Records in an
electronic format must be maintained
using a proocess or system capable of re-
producing all records on paper, Such
records when displayed on & viewer,
monitor, or reproduced on paper, must
exhihit a high degree of legibility and
readability. (For the purpose of this
section, ‘“legible” and “legibility®’
mean the guality of & letter or humeral
that enables the obgerver to ldentify 1t
positively and qulckly to the exclugion
of all other 1lefters or numersals.
“Readable’” and “readability” meansg
the quallty of & group of letbers or nu-
merals being recogunized as complote
words or numbers.) This information
mugt be stored in such & manner that
none of it may be altered once it is ini-
tially recorded without recording all
changes, who made them, and when
they wore made. For processes oI #ys-
tems based on the storage of digital
images, the process or system must af-
ford accessaibility to all digltal images
in the records being maintained. All
records subject to this section must be
maintained for a period of five years
from the expiration of the license or
other approval, to include exports
using an exemption (See §123.26 of this
subchapter), or, from the date of the
transaction (e.g., expired licensez or
other approvals relevant to the export
fransaction using an exemption). The
Managing Director, Directorate of De-
fense Trade Controls, and the Director
of the Office of Defense Trade Controls
Licensing, may prescribe a longer or
shorter period in individual cases.

(b) Records maintained under this
gection shall be available at all times
for inspection and copylng by the Di-
ractorate of Defenge Trade Controls or
g person designated by the Directorate
of Defense Trade Controls {e.g., the
Diplomatic Security Service) or U.8.
Immigration and Qugtoms *Hnforce-
ment, or U.8. Customs and Border Pro-
tection. Upon such request, the person
maintaining the records must furnish
the records, the equipment, and if nec-
sseary, knowledgeable personnel for le-
cating, reading, and reproducing any
record that is required to be main-
tained in accordance with this section.

[70 FR 60959, Aug. 29, 2005]
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PART 123—LICENSES FOR THE
EXPORT OF DEFENSE ARTICLES

Seo,

123.1 Reguirement for export or temporary
import licenses,

123.2 Import jurisdiction,

123.3 Temporary lmport licenses.

123.4 Temporary lmport license exemptions,

123.5 Temporary export licenses,

123.6 Foreign trade mones and U8, Customs
and Border Protection bonded ware-
houses.

123.7 Ezxports t¢ warehonses or distribution
points outslde the United States.

1238 Hpecial ceontrols on vessels, alroraft
and satellites coversd by the U.8. Muni-
tions List,

1239 Country of ultimate destination and
approval of reexports or retrangfers,

122.10 Non-transfer and use agsnranoes,

193.11 Movements of vesgels and alroraft
covered by the U8, Muniticns List out-
side the United States,

123,12 Shipments between U.S, possessions,

123,13 Domestic airoraft shipments via a
forelgn country,

123,14 Import certificate/dallvery
verification procedure.

123.16 Congressional certification pursuant
to Bection 36(e) of ths Arms Hxport Con-
trol Act.

123.16 Exemptions of general applicability,

123.17 Exports of firsarms and ammunition,

123.18 Firsarms for personal use ol members
of the U.S, Armed Iorces and civilian
employees of the U.8, Gevernment,

123.19 Cdanadian and Mexican border ship-
ments,

123.20 Nuclear related controis.

123,21 Duration, renswal and digpositlon of
ligenses,

123.22 Flling, retention, and return of ex-
port llcsnegss and flling of export infor-
mation,

123.23 Monetary value of shipments,

123.24 Bhipmentg by U.B. Pogtal Bervioce,

123,26 Amendmentd to.llcenses,

123.26 Recordkeeping requirement for ex-
emptiona.

123.27 8pecial llcenging regime for export o
.8, allles of commerclal communica-
tlons ~ satellite ocomponents, gsystems,
parts, acoessories, attachments and asso-
clated technical data.

AUTHORITY; Seos, 2, 38, and 71, Puh, L, §0-
629, 90 Statb, 744 (22 U.8.C. 2762, 2778, 2797); 20
U.R.C, 2758; I,0, 11968, 42 PR 4311; 3 CPFR, 1677
Comp. p. 79; 22 U.S.C. 2651a; 22 U.8.0. 2776;
Pub, L. 105-261, 112 Stat, 1820; Sac 1205(a),
Pub. L. 107-228,

SOURCE: 68 FR 35299, July 22, 1893, unlsss
otherwise noted,

22 CFR Ch. | {(4-1-11 Edition)

§123.1 Requirement for export or tem-
porary import licenses,

(a) Any person who intends to export
or to import temporarily & defense ar-
ticle must obtain the approval of the
Directorate of Defense Trade Controls
prior to the export or temporary im-
port, unless the export or temporary
import qualifies for an exemption
under the nprovigions of thiz sub-
chapter. Applications for export or
temporary import must be made as fol-
lows:

(1) Applcations for licenses for per-
manent export must be made on Form
DSP-5 (unclasgified);

(2) Applications for llcenses for tem-
porary export must be made on Form
DSP-73 (unclagsified);

(3) Applications for licenses for tem-
porary import must be made on Form
DEP-61 (unclassified); and

(4) Applications for the export or
temporary import of classified defonse
articles or clageified technical data
must be made on Form DSP-86.

(b) Appllcationg for Department of
State export licenses must be confined
to proposed exports of defense articles
including technical data.

{¢) As a condition to the igsuance of
a license or other approval, the Direc-
torate of Defense Trade Controls may
require all pertinent documentary in-
formation regarding the proposed
trensaction and proper completion of
the application form as follows:

(1) Form D8P-5, DSP-61, DAP-78, and
DSP-86 applications must have an
entry in each block where space is pro-
vided for an entry. All requested infor-
mation must be provided.

(%) Attachments and supporting tech-
nical data or brochures should be sub-
mitted in seven collated copies. Two
copies of any freight forwarder lists
must be submitbted, If the request is
limited to renewal of a previous license
or for the export of spare parts, only
two sets of any attachment (including
freight forwarder 1lists) and one copy of
the previous llcense should bhe sub-
mitted. In the case of fully electronic
submigsiony, wunless otherwise ex-
preszly required by the Directorate of
Defense ‘I'rade Controls, applicants
need not provide multiplse copies of
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gupporting documentation and attach-
ments, supporting fechmnical data or
brochures, and freight forwarder ligts,

{8) A certification letter signed by an
empowered official must accompany all
application submissions (see §126.,13 of
this subchapter).

(4} An application for a license under
thig part for the permanent export of
defenge articles sold commerclally
must be accompanied by a copy of a
purchage order, letter of intent or
other appropriate documentation. In
cages Involving the U.8. Foreign Miki-
tary Sales program, three coples of the
relevant Department of Defense Form
1513 are required, unless the procedures
of §196.4(¢c) or §126.6 of this subchapter
are followed,

() Form DEP-83, duly ezxecuted,
must accompany all license applica-
tions for the permanent export of sig-
nificant milltary equipment, including
clagsified hardware or classified tech-
nical data (see §§123.10 and 126.3 of this
subchapter).

(8) A statement concerning the pay-
ment of political econtributions, fees
and commisgions must accompany a
permanent export application if the ex-
port involves defense artlcles or de-
fense services valued in an amount of
$500,000 or more and ig being sold com-
merclally to or for the use of the armed
forces of a forelgn country or inter-
national organization (ges part 130 of
thig subchapter),

(d) Provigions for furnishing the type
of defense services described in
§120,%a) of this subchapter are con-
tained in part 124 of this subchapter.
Provislons for the export or temporary
import of technical data and classified
defense artlcles are contained in part
125 of thls subchapter.

(e) A request for a license for the ex-
port of unclagsified technical data
(DSP-b) related to a classified defense
article should specify any classifled
technlcal data or material that subse-
quently will be required for export in
the event of a sale.

[68 FR 39290, July 22, 1993, as amended at 70
PR 50960, Aug. 29, 2006; 71 FR 20540, Apr. 21,
20061

§128.2 Import jurisdiction.

The Department of State regulates
the temporary import of defense arti-

§123.4

cles. Permanent lmports of defense ar-
tlcles into the United States are regu-
lated by tha Department of the Jus-
tice's Bureau of Aleohol, 'Tobacco,
Firearms and Explosives under the di-
rection of the Attorney General (see 27
CFR parts 447, 478, 479, and 556},

[71 FR 205640, Apr. 21, 2008]

§123.3 Temporary import licenses,

(a) A license (DSP-61) issued by the
Directorate of Defense Trade Controls
is required for the temporary import
and sgubsequent export of unclassified
defense articles, unless exempted from
this requirement pursunant to §123.4.
This requirement applies to:

(1) Temporary imports of unclassifiad
defense articles that are to be returned
directly to the country from which
they were ghipped to the Unlted States;

(2) Temporary impaorta of unclassified
defense articles in transit to a third
country;

{b) A bond may be required as appro-
priate {(see part 1256 of this subchapter
for license requirements for technical
data and classified defense articles.)

[68 PR 39299, July 22, 1893, as amended at 71
FE 20640, Apr. 21, 2008]

§123.4 Temporary import license ex-
emptions.

(a) Port Directors of U.8. Customs
and Border Protection shall permit the
temporary import (and subsequent ex-
port) without a license, for a period of
up to 4 years, of unclagsified U.S.-ori-
gin defenge items (including any ltems
manufactured abroad purguant to U.8.
Government approval) 1f the item tem-
porarily imported:

(1) Is serviced (e.g., inspection, test-
ing, ocalibration or repair, inecluding
overhaul, reconditioning and one-to-
one replacement of any defective
items, parts or components, but ex-
cluding any modifications, enhance-
ment, upgrade or other form of alter-
atlon or improvement that changes the
bagic performance of the item), and is
subsequently returned to the country
from which it wag imported. Shipment
may be made by the U.B. importer or a
forelgn government representative of
the country from which the goods were
imported; or
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(2) Iz to be enhanced, upgraded or in-
corporated into another item which
has already been authorized by the Di-
rectorate of Defense Trade Controls for
permanent export; or

(3) Is imported for the purpose of ex-
hibition, demonstration or marketing
in the United S8tates and is subse-
quently returned to the gountry from
which it was imported; or

(4) Has been rejected for permanent
import by the Department of the
Treasury and 18 being returned to the
country from which it was shipped; or

{0) Is approved for such import under
the U.8. Foreign Military SBales (FMS)
program pursuant to an executed U.S,
Department of Defense Letter of Offer
and Acceptance (LLOA),

Norm: These Exceptions do not apply to
shipments that transit the U.B, to or from
Canada (see §123.19 and §125.6 of this sub-
chapter for excepticns),

(b) Port Directors of U.S, Customs
and Border Protection ghall permit the
temporary import (but not the subse-
guent export) without a license of un-
classifled defense articles that are to
be incorporated into another article, or
modified, enhanced, upgraded, albered,
improved or serviced in any other man-
ner that changes the bagic performance
or productivity of the article prior to
being returned to the country from
which they were shipped or prior to
being shipped to a third country. A
DBP-6 is required for the reexport of
such unclasgified defense articles after
ingorperation intc ahcther sarticle,
modification, enhancement, upgrading,
alteration or improvement.

(c) Requirements. To use an exemption
under §123.4 (a} or (b), the following
criteria must be met:

(1) The Importer must mest the eligi-
hility requirements set forth in
§120.1(b) of this subchapter;

(2) At the time of export, the ulti-
mate consignee named on the Shipper’s
Hzport Declaration (8ED) must be the
game ag the forelgn congignee or end-
user of record named at the time of Im-
port; and

(3) As stated in §126.1 of this sub-
chapter, the temporary import must
not be from or on behalf of a proscribed
country listed in that section unless an
exception has been granted in accord-
ance with §126.8 of this sukchapter.

22 CFR Ch. 1 (4-1-11 Edition)

(4) Procedures, To the satisfaction of
the Port Dirsctor of U.8. Customs and
Border Protection, the importer and
export must comply with the following
procedures:

{1) At the time of temporary im-
port—

(i) File and annotate the applicable
U.8. Customs and Border Protection
document {e.g., Form OCF 3461, 7613,
7601, 7623 or 3311) to read: “This ship-
ment is being imported in accordance
with and under the authority of 22 CFPR
123.4(s) (identify subssction),” and

{i1) Include, on the invoice or othor
appropriate dooumentation, a complete
liat and description of the defenge arti-
cle{s) being imported, including guan-
tity and U.S. dollar value; and

{2) At the time of export, in accord-
ance with the U.8. Customs and Border
Protection procedures, the Directorate
of Defense Trade Controls (DDTC) reg-
istered and eligible exporter, or an
agent acting on the filer’s behalf, must
electronically file the export informa-
fion uging the Automated Export Sys-
tem (AES), and identify 22 CFR 123.4 ag
the authority for the export and pro-
vide, a8 requested by U.S. Customs and
Bordsr Protection, the entry document
number or a copy of the U.8, Gustoms
and Border Protection document undsr
which the article was imported.

[68 I'R 39299, July 23, 1993, as amended at 64
FR 17533, Apr, 12, 1999; 68 FR 61101, Octk. 27,
2003; 70 FR 50060, Aug. 29, 2006]

§123.6 Temporary export licenses,

{a) The Directorate of Defense Trade
Controls may issue a license for the
temporary export of unclasgified de-
fense articles (DRP-73), SBuch licenses
are valid only if the article will be ex-
perted for a period of less than 4 years
and will be returned to the United
States and transfer of title will not
ocour during the period of temporary
export. Accordingly, articles exported
pursuant to a temporary export license
may not be sold or otherwise perma-
nently transferred to a foreign person
while they are overzeas under a tem-
porary export license, A renewal of the
license or other written approval must
be obtained from the Directorate of De-
fense Trade Qontrols if the article is to
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remain outgide the United States bo-
yond the period for which the license is
valld.

(b) Requirements. Defense articles au-
thorized for temporary export under
this section may be shipped only from
a port in the United States where a
Port Director of U.8. Customs and Bor-
der Protection 18 available, or from &
U.8, Post Office (see 30 CEFR part 20), as
appropriate. The license for temporary
export must be presented to the Port
Director of U.8. CUustoms and Border
Protection who, upon verification, will
endorse the exit column on the reverse
side of the licenge. In some inatances of
the temporary export of technical data
(e.g., postal shipments), self-endorge-
ment will be necegsary (see §123.22(b)).
The endorsed licensge for temporary ex-
port 18 to be retalned by the licensee,
Tn the case of a military aircraft or
vossel exporfed under itg own power,
the endorsed license must be carried on
board such wveagel or aircraft as evi-
dence that it has besn duly authorized
by the Department of State to leave
the United Btates temporarily.

(o) Any temporary export license for
hardware that 18 used, regardless of
whother the hardware was exported di-
rectly to the foreign destination or re-
turned directly from the foreign des-
tination, must be endorsed by the U.8.
Customs and Border Protection in ac-
cordance with the procedures in §123,22
of this subchapter.

[70 FR 60960, Aug. 29, 2005]

§123.6 Foreign trade zones and U.S.
Customs and Boxder Protection
bonded warchouses.

Forelgn trade zones in the United
Atates and U.8, Customs and Border
Protection bonded warehouses are con-
gldered integral parts of the United
States for the purpose of this gub-
chapter. An export licenge is therefore
not required for shipment between the
United States and a foreign trade zone
or a U.8. Customs and Border Protec-
tion bonded warehouse, In the case of
clasgifled defense articles, the provi-
slons of the Department of Defense Na-
tional Industrial Securlty Program Op-
erating Manual will apply. An export
license 18 required for all shipments of
articles on the U.8. Munitions List
from foreign trade zones and U.S. Cus-

§123.9

toms and Border Protsctlon bonded
warehouses to foreign countries, re-
gardless of how the articles reached the
gone or warehouse.

[71 FR 20640, Apr. 21, 2008)]

§123.7 Exporis to warehouses or dis-
tribution points ouiside the United
States.

Unlesg the axemption under
§123.15(0(1) 18 used, a llcense i re-
quired to export defense articles to a
warehouse or digtribution point outside
the United States for subseguent resale
and will normally be granted only if an
agreement has been approved pursuant
to §124.14 of this subchapter.

§123.8 Special conirols on vessels, air-
craft and satellites covered by the
U.8. Munitions List.

(a) Transferring registration or con-
trol to a foreign person of any aircraft,
vessel, or satellite on the U.8, Muni-
tlong List iz an export for purposes of
this subchapter and requires a license
or written approval from the Direc-
torate of Defense Trade Controls. This
requirement applies whether the alr-
craft, vegssl, or satellite 13 physically
iccated in the United States or abroad.

(b) The registration in a foreign
country of any aircraft, vessel or sat-
ellite covered by the U.8. Munitlons
List which is not registered in the
United States but which 1s located in
the United States constitutes an ex-
port. A license or written approval
from the Directorate of Defense Trade
Controls is therefore required. Such
transactions may also require the prior
approval of the U.8. Department of
Transportation’s Maritime Administra-
tion, the Federal Aviation Administra-
tlon or other agencies of the U.8. Gov-
ernment.

[71 FR 205640, Apr. 21, 2006]

§123,% Couniry of ultimate destination
and approval of reexporis or re-
transfers.

(a) The country designated as the
country of ultimate destination on an
application for an export license, or on
2 Shipper’s Export Declaration where
an exemption is claimed under this
subchapter, must be the country of ul-
timate end-use. The written approval
of the Directorate of Defense Trade

508



§123.10

Controls must be obtailnsd before re-
gelling, transferring, transshipping, or
disposing of a defense article to any
end user, end use or destination other
than ag stated on the export license, or
on the Shipper’s Export Declaration in
cases where an exemption is claimed
under thig subchapter. Exporters must
agcertain the gspecific end-user and end-
use prior to submitting an application
to the Directorate of Defense Trade
Confrols or claiming an exemption
under this subchapter.

(b} The exporter ghall incorporate the
following statement as an integral part
of the bill of lading, and the invoice
whenever defense articles on the U.S.
Munitions List are to be exported:

These commodities are authorized by
the U.8. Government for export only to
[country of ultlmate destination] for
use by [end-uger], They may not be
transferred, transshipped on a non-con-
tinuwous voyage, or otherwise be dis-
posed of in any other country, sither in
thelr original form or after being in-
corporated into other end-ltems, with-
out the prior written approval of the
U.8. Department of State,”

{c)} A U.B. person or a foreign person
requesting approval for the reexport or
rotransfer, or change in end-use, of a
defense article shall submit a written
request which ghall bs gubject to all
the documentation required for a per-
manent export license (see §123,1) and
shall contain the following:

(1) The license number under which
the defense article was previously au-
thorized for export from the United
States;

(2) A precige description, quantity
and value of the defensge article;

(3) A desgcription of the new end-use;
and

(4) Identification of the new end-user.

(d) The written approval of the Direc-
torate of Defense Trade Conftrols mugt
be obtained before reselling, transfer-
ring, transghipping on & non-contin-
uous voyage, or digposing of a defense
article in any country other than the
country of ultimate destination, or
anyone other than ths authorized end-
usger, as stated on the Shipper’s Bxport
Declaration in cages where an exemp-
tion 18 claimed under this subchapter,

(e) Reexports or retransfers of U.8.-
origin components incorporated into a

22 CFR Ch. | {4-1-11 Edition)

foreign defense article to NATO, NATO
agencies, a government of a NATO
country, or the governments of Aus-
tralia, Japan, New Zealand, or South
Korea, are anthorized without the prior
written approval of the Directorate of
Defense Trade Controls, provided:

(1) The U.8,-origin components were
previously authorized for export from
the United States, either by a license
or an exemption;

() The U.8.-origin components are
not gignificant military equipment, the
items are not major defense equipment
gold under conftract in the amount of
$26,000,000 ($26 million) or more; the ar-
ticles are not defense articles or de-
fense services sold under a contract in
the amount of $100,000,000 (3100 million)
or more; and are not identified in part
121 of this subchapter as Missile Tech-
nolegy Control Regime (MTOR) items;
and

(3} The person reexporting the de-
fense article must provide written noti-
fication to the Directorate of Defense
Trade Controls of the retramsfer not
later than 30 days following the reex-
port. The notification must state the
articles belng reexzported and the re-
¢iplent governiment.

(4) In certaln cases, the Managing Di-
rector, Directorate of Defense Trade
CUontrols or the Director, Office of De-
fense Trade Controls Licensing, may
place retransfer restrictions on a 1i-
conge prohibiting use of this exemp-
tloxn.

[58 F'R. 39200, July 22, 1993, as amended at 71
FR 20841, Apr. 21, 2006; 73 FR 15885, Mar, 26,
2008; 73 FR 38343, Aug, 3, 2008]

§128.10 Non-transfer and use assur-
ances,

(a) A nontransfer and usge certificate
(Form DSDP-83) is required for the ex-
port of significant military equipment
and clagsified articles, Including classi-
fied techmnical data. A license will not
be issued until a completed Form DSP-
83 hag been received by the Directorate
of Defense Trade Controlg, 'This form is
to be execubed by the foreign con-
signee, forelgn end-user, and the appli-
cant. The certificate stipulates that,
except as specifically authorized by
prior written approval of the Depart-
ment of State, the foreign consignee
and forelpn end-user will not reaexport,
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resell or otherwige dispose of the sig-
nifleant military equipment enumer-
ated Iin the application ountside the
country named a3 the location of the
forelgn end-use or to any other person,

(b) The Dirsctorate of Defense Trade
Controls may also require a DSP-83 for
the export of any other defense arti-
cles, including technical data, or de-
fense services.

(c) When a DSP-83 is required for an
export of any defense article or defense
service to a non-governmental foreign
end-user, the Directorate of Defense
Trade Controlg may require as a condi-
tion of issulng the license that the ap-
propriate authority of the government
of the country of ultimate destination
also execute the certificate.

71 FR 20541, Apr, 21, 2006]

$123.11 Movements of vessels and air-
craft covered by the U.8. Munitions
List outside the United States.

(a) A license lssued by the Direc-
torate of Defense Trade Confrols is re-
guired whenever a privately-owned air-
craft or vesgel on the U.8. Munitions
List makes a voyage outside the
United States.

(b) Exemption, An export license ls
not required when & vessel or airoraft
referred to in paragraph (a) of this sec-
tion departs from the Unlted States
and does nob enter the territorial wa-
tera or alrgpace of a forelgn country if
no defenge articles are carried as cargo.
Such a vessel or aircraft may not enter
the territorial waters or airspace of a
forelgn country before returning to the
United States, or carry &g cargo any
defense artlcle, without a temporary
export Iicense (Form D&P-73) from the
Department of Btate. (See §123.6.)

[68 FR 39299, July 23, 1893, as amended at Tl
FR 20541, Apr. 21, 2006]

$123.12 Shipments between U.S. pos-
sessions,

An export license 18 not required for
the ghipment of defense articles be-
tween the United States, the Common-
wealth of Puerto Rico, and U.8. posses-
glons. A license is required, however,
for the export of defense articles from
these areas to forelgn countries.

§123.14

§123.13 Domestic aircraft shipmenis
via a foreign country.

A Iicense 18 not required for the ship-
ment by air of a defense article from
one location in the United States to
another location in the United States
via a foreign country. The pilot of the
aircraft must, however, file a written
dgtatement with the Port Director of
U.8. Oustoms and Border Protection ab
the port of exit in the United States.
The original statement must be filed at
the time of exit with the Port Direotor
of U.8. Oustoma and Border Protection.
A duplicate must he filed at the port of
reentry with the Port Director of U.8.
Customa and Border Protection, who
will duly endorge 1t and transmit 1t to
the Port Director of U.8, Customs and
Border Protection at the port of exit,
The gtatement will be as follows:

DOMEYTIO SHIPMENT VIA A FORBIGN COUNTRY
OF ARTICLES ON TiE U8, MUNITIONS LIST

Under penaliy acoording to Federal law,
the underglgned certifiss and warrants that
all the information in thig document i8 trus
and corract, and that the eguipment listed
below 15 being shipped from {(U.8. pori of
exit) via (foreign country) tc (U.5. port of
emtry), which is the final destination in the
United Statea.

Description of Equipment
Quantity

Equipment

Value

Slgned

Endorsement: U.8. Customs and Border
Protection Inspector.

Port of Bxit

Date

Slgned

Endersement: U.S, Customs and Border
Protection Ingpector,

Port of Entry

Date

[70 FR B0961, Aug. 28, 2005]

§128.14 Import certificate/delivery
verification procedure.

{(a) The Import Certificate/Delivery
Veriflcation Procedure is designed to
asgure thab a commodity imported into
the territory of those countries partici-
pating in I/DV procedures will not be
diverted, transshipped, or resxported to
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another destination except in accord-
ance with export control regulations of
the importing country,

(b) Exports., The Directorate of De-
fense Trade Contrcls may require the
IC/DV procedure on proposed exports of
defense articles to non-government en-
tities in those countries participating
in I&/DV procedures. In such cases,
U.8. exporters mugt submit both an ex-
port license application (the complsted
Form D8P-5) and the original Import
Certificate, which must be provided
and authenticated by the government
of the importing country. This doou-
ment verifies that the foreign importer
complied with the import regulations
of the government of the importing
country and that the importer declared
the intention not to divert, transship
or reexport the material described
therein without the prior approval of
that government. After delivery of the
commodities to the foreign consignes,
the Directorate of Defense Trade Con-
trols may algo require U.8. exporters
to furnish Delivery Verification docu-
mentation from the government of the
importing country. This documenta-
tion verifies that the delivery wasg In
accordance with the terms of the ap-
proved export licenge, Both the Import
Certificate and the Delivery
Verification must be furnished to the
U.8. exporter by the forelgn importer,

() Triangular transaclions. When a
transaction involves three or more
countries that have adopted the 1C/DV
procedure, the governments of these
countries may stamp a triangular sym-
bol on the Import Certificate, This
symbol is usually placed on the ITmport
Certificate when the applicant for the
Import Certificate (the importer)
atates either (1) that there is uncer-
tainty whether the 1tems covered by
the Import Certificate will be imported
into the country issuing the Import
Certificate; (2) that he or she kuows
that the items will not be imported
into the country issuing the Import
Certificate; or (3} that, if the items are
to be imported into the country igsuing
the Import Certificate, they will subse-
quently be reexported to another deg-
tination. All parties, including the ul-
timate congignee in the country of ul-
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timate destination, must be shown on
the completed Import Certificate.

[68 FR 39289, July 22, 1993, as amended at 71
FR 20541, Apr. 21, 2006]

§128,15 Congressional certification
erlrsuant to Section 36{c) of the
ms Export Control Act.

(a) The Arms HExport Control Act re-
quires that a certification be provided
to the Congress prior to the granting of
any license or other approval for trans-
aotions, in the amounts deseribed
below, involving exports of any defense
articles and defense services and for ex-
ports of major defense squipment, as
defined in §120.8 of this subchapter. Ap-
provals may not be granted when the
Congress has enacted a joint resolution
prohibiting the export. Certification is
required for any transaction involving:

(1) A licenge for the export of major
defense eguipment sold under a con-
tract in the amount of $14,000,00¢ or
maore, or for defense articles and de-
fenge gervices sold under a centract in
the amount of $50,000,000 or more to
any ocountry thaf is mot a member
country of the North Atlantic Treaty
Organization (NATQ), or Australia,
Japan, New Zealand, or South Korea
that does not authorize a new sales ter-
ritory; or

(2) A license for export to a country
that is & member country of the North
Atlantlec Treaty Organization (NATO),
or Australia, Japan, New Zealand, or
South Korea of major defense equip-
ment sold under a contract in the
amount of $25,000,000 or more, or for de-
fense articles and defense services sold
under a contract in the amount of
$100,000,000 or more and provided the
transfer does not include any other
countries; or

(3) A license for export of a firearm
controlled under Category I of the
United States Munitions List, of this
subchapter, in an amount of $1,000,000
or mare,

(k) Unless an emergency exists which
requires the proposed export in the na-
tional security interssts of the United
States, approval may not bhe granted
for any transaction until at least 156
calendar days have elapsed after re-
ceipt by the Congress of the certifi-
cation required by 22 U.B.C. 2776(c)1)
involving the North Atlantle Treaty
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Organization, any member gountry of
the Organization, or Australia, Japan,
New Zealand, or South Korea or at
least 30 calendar days have elapsed for
any other country; in the case of a ii-
cense for an export of a commercial
communications satelllte for launch
from, and by natlonals of, the Russian
Federation, Ukraine, or Kazakhstan,
until at least 16 calendar days affer the
Congress receives such certification,

(¢} Persons who intend fo export de-
fense articles and defense services pur-
suant to any oxemption in this sub-
chapter under the circumstances de-
goribed in this section must provide
written notification to the Directorate
of Defense Trade Controls and include
a signed contract and a DSP-83 signed
by the appllcant, the forsign consignee
and the end-user.

[70 FR 34664, June 16, 2005, as amended at 73
PR 38343, Aug. 3, 2009]

§123.16 Exemptions of general appli-
cability.

(a) The following exemptions apply
to exports of unolagsified defense arti-
cles for which no approval is needed
from the Directorate of Defenge Trade
COontrols. These exemptiong do not
apply to: Proseribed destinations under
§128.1 of this subchapter; exports for
which Oongressional notification ia re-
quired (see §123.16 of this subchapter);
MTOR articles; Significant Military
BEqguipment (SME); and may not he used
by persons who are generally ineligible
aa degeribed in §120.1¢c) of this sub-
chapter. All shipments of defense arti-
cles, including those to and from Can-
ada, require a Shipper’s BExport Dec-
laration (S8ED) or notiflcation letter. If
the export of a defense article ls ex-
empt from loensing, the SED must
cite the exemption. Refer to §123.22 for
Shipper's Export Declaration and let-
ter notification requirements.

(b) The following exports are exempt
from the licenging requirements of this
suhchapter,

{1) Port Directors of U.8. Customs
and Border Protection shall permit the
oxport without a llcense of defense
hardware being exported in furtherance
of a manufacturing license agreement,
technical sassistance agreement, dis-
tribution agreement or an arrangement
for digtribution of items identified In

§123.16

Category XIII(b)(1), approved in ao-
cordance with part 124, provided that:

(1) The defense hardware to be ex-
ported supports the aotlvity and is
jdentified by item, quantity and value
in the agreement or arrangement; and

(1) Any provisog or lmitations
placed on the authorized agreement -or
arrangement are adhersd to; and

(iil) The exporter certifies on the
Shinper's Bxport Declaration that the
export is exempt from the licensing re-
guirements of this subchapter. This 1s
done. by writing, “22 CFR 123.16(b)(1}
and the agreement or arrangement
(identify/etate number) applicable®;
and

(1v) The total value of all shipments
does not exceed the value authorized in
the agreement or arrangement,

(v) In the case of a distribution
agresment, export must be made di-
rectly to the approved forelgn dis-
tributor.

(%) Port Directors of U.8. Customs
and Border Protection shall permit the
export of components or spare parts
(for exemptions for firearms and am-
munition see §123.17) without a license
when the total value does not exceed
$5600 in a single transaction and:

(1) The componenta or spare parts are
belng exported to support & defense ar-
ticle previously authorized for export;
and

(i) The spare parts or components
are not going to a digtributer, but to a
previously approved end-user of the de-
fenge articles; and

(1ii) The spare parts or components
are not to be used to enhance the capa-
bility of the defense article;

(iv) Exporters shall not split orders

go as not to exceed the dollar value of
this exemption;

(v) The exporter may not make more
than 24 shipments per calendar year to
the previously authorized end vser;

(vi) The exporter must certify on the
Shipper:s Export Declaration that the
export, ig exempt from the licensing re-
quirements of thig subchapter, This is
done by writing 22 CFR 123.16(b)(2) ap-
pliicable.

(3) Port Directors of U.8. Customs
and Border Protection shall permit the
export without a license, of packing
cases specially designed to carry de-
fense articles.
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(4) Port Directors of U.8. Customs
and Border Protection shall permit the
export without a license, of unclassi-
fied models or mock-ups of defense ar-
ticles, provided that such models or
mock-ups are nonoperable and do not
reveal any technical dats in excess of
that which is exempted from the Ii-
censing requirements of §125.4(b) of
thiz subchapter and do not contain
components covered by the U.8, Muni-
tiong List (see §121.8(b) of this sub-
chapter). Bome meodsls or mockups
built to seale or constructed of original
materials can reveal technlcal data.
U.8. persons who avail themselves of
this exemption must provide a written
certification to the Port Director of
U.8. Customs and Border Protection
that these conditions are met, This ex-
omption does not imply that the Direc-
torate of Defense Trade Controls will
approve the export of any defense arti-
cles for which modsls or mocks-ups
have been exported pursuant tg this ex-
emption.

(5) Port Directors of U.3, Customs
and Border Protection shall permit the
temporary export without a license of
unoclagsified defense articles to any
public exhibition, trade show, air show
or related avent if that article has pre-
viously been licensed for a public exhi-
Mtion, trade show, alr show or related
ovent and the license is atill valid. U,8,
persons who avail themselves of this
exemption must provide a writbten cer-
tification to the Port Director of U.S.
Customs and Border Protection that
these conditions are met,

(6) For exemptions for firearms and
ammunition tor pergonal use refer to
§123.17.

(7 For exemptions for firearms for
personal use of members of the U.S.
Armed Forces and civilian employees
goo §123,18.

(&) Por exports to (anada refer to
§126.5 of this subchapter,

(9) Port Directors of U.8, Customs
and Border Protection ghall permit the
temporary export without a license by
g U.8. person of any unclassified com-
ponent, part, tool or test equipment to
8 subsidiary, affiliate or facility owned
or controlled by the U8, person (see
§122.2(c) of this subchapter) if the com-
ponent, part, tool or tesgt equipment is
to be used for manufacture, asgembly,
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teating, production, or modification
provided:

(1) The U.B. person is reglatersed with
the Directorate of Defense Trade Con-
trols and complies with all require-
ments set forth in part 122 of thils sub-
chapter;

(11) No defense article exported under
this exemption may be sold or trans-
ferred without the appropriate license
or other approval from the Directorate
of Defense Trade Controls.

(10) Port Directors of U.8. Customs
and Border Protection shall permit,
without a license, the permanent ex-
port, and temporary export and return
to the United States, by accredited
U.8. institutions of higher learning of
articles fabricated only for funda-
mental research purposes otherwise
controlled by Category XV (a) or (e) in
§121.1 of this subchapter when all of
the following conditions are met;

(i) Tho export is to an acecredited in-
stitution of higher learning, a govern-
mental research center or an estab-
lished government funded private re-
gearch center located within countries
of the North Atlantic Treaty Organize-
tion (NATO) or countries which have
been designated in accordance with
section 517 of the Forelgn Assistance
Act of 1861 as & major non-NATQ ally
(and as defined further in section 644(q)
of that Act) for purposes of that Act
and the Arms Export Control Act, or
countries that are members of the Hu-
ropean Space Agency or the Buropean
Union and involves exclusively nation-
alg of such countries;

(ii) All of the information about the
article(s), including its design, and all
of the resulting imformation obtained
through fundamental research involv-
ing the article will be published and
shared broadly within the sclentific
community, and is not restricted for
proprietary reasons or specific U.S.
government access and dissemination
controls or other restrictions accepted
by the ingtitution or its researchers on
publication of geientific and technical
information resulting from the project
or activity (See §120.11 of this sub-
chapter); and

(1i1) If the article(s) is for permanent
export, the platform or gystem in
which the article(g) may he incor-
porated must be a satellite covered by
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§126.4(d)(1)(iii) of this subchapter and
be exclusively comcerned with funda-
mental research and only be launched
into space from countries and by na-
tlonals of countries identified in this
gection.

[58 FR 39209, July 22, 1993, as amonded at 59
FR 29951, June 10, 1994; 59 FR 46622, Sept. 2,
1994; 67 FR 16100, Mar, 29, 2002; 70 F'It 60961,
Ang. 29, 2005; 71 FR 20641, Apr. 21, 2006]

§123.17 Exports of firearms and am-
munition,

(a) Except as provided in §126,1 of
this subchapter, Port Directors of U.8,
Customs and Border Protection shall
permit the export without a llcense of
components and parts for Category I(a)
firearms, except barrels, oylinders, re-
celvers (frames) or complete breech
mechanisms when the total value does
not exceed 3100 wholesale in any trans-
action.

(b) Port Directors of U.8. Customs
and Border Protection shall permit the
export without a Iicense of monauto-
matic firearms covered by COategory
T(a) of §121.1 of this subchapter if they
were manufactured in or bhefore 1898, or
are replicag of such firearms.

(o) Port Directors of U.8. Customs
and Border Protection shall permit
U.8. pergsons to export temporarily
from the United Statea without a i
cense not more than three nonauto-
matic firearms in Category I(a) of
§121.1 of this subchapter and not maore
than 1,000 cartridges therefor, provided
that:

(1) A declaration by the U.8. person
and an inspection by a ocustoms officer
is made;

() The firearms and accompanying
ammunition must be with the U.8, per-
gon's baggage or effocts, whether ac-
companied or unaccompanied (bub not
mailed); and

(8) They must be for that person’s ex-
clugsive use and not for reexport or
other transfer of ownership. The fore-
going exemption s not applicable to a
crew-member of a veagel or aircraft un-
leag the. crew-member declares the fire-
arms to g Customs officer upon each
departure from the Unlted States, and
declares that it 18 his or her intention
to return the article(s) on each return
to the United States. It is also not ap-

§123.17

plicabls to the personnel referred to in
§123.18.

(d) Port Directors of U.8. Customs
and Border Protection ghall permit a
forelgn person to export without a li-
cense such flrearms in Category I(a) of

§121.1 of this subchapter and ammuni-

tion therefor as the foreign person
brought into the United States under
the provisiong of 27 CFR 478.1156(4). (The
latter provision specifically excludes
from the definition of importation the
bringing inte the United States of fire-
arms and ammunition by certain for-
elph persons for specified purposes.)

(e) Port Directors of U.S, Customs
and Border Protection shall permit
U.8. persons to export without a -
cense ammunition for nonautomatic
flrearms referred to in paragraph {a) of
this section if the quantity does not ex-
ceed 1,000 cartridges (or rounds) in any
shipment, The ammunition mugt also
be for peraonal use and not for resale or
other tranafer of ownership, The fore-
going exemption 18 also not applicable
to the personnel referred te in §123.18.

(f) Bxcopt a8 provided in §126.1 of this
gubchapter, Port Directors of U.8, Cus-
toms and Border Protection shall per-
mit U.8. persong to export temporarily
from the United States without a -
cense one set of body armor covered by
Qategory X(a)(1) of this subchapber pro-
vided that:

(1) A declaration by the U.8. person
and an inspection by a customs officer
18 made;

(2) The body armor 18 with the U.8.
person’s baggage or effects, whether ac-
companied or unaccompanied (but not
majled);

(3) The body armor 1z for that per-
son’s exclusive use and not for re-ex-
port or other transfer of ownership;
and

(4) If the body armor s lost or other-
wise not returned to the United States,
a detalled report must be submitted to
the Office of Defense Trade Oontrols
Compliance in §127.12(c)X2) of this sub-
chapter entitled “Voluntary disclo-
sures.”’

{2) The llcense exemption set forth in
paragraph (fy of this section is also
available for the temporary export of
body armor for personal use to Afghan-
istan and to Iraq provided that:
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(1) The condltlons in paragraphs
(£3(1)-(£)(3) of this gection are mat;

(2) For temporary exports to Irag the
U.8. person utilizing the license ex-
emption is either a pergon affiliated
with the U.8. Government traveling on
officlal businesg or i8 a person not af-
fillated with the U.8. Government but
traveling to Irag under & dirsct author-
ization by the Government of Iraq and
engaging In humanitarian aoctivities
for, on behalf of, or at the regquest of
the Government of Irag.

[68 ¥R 30298, July 22, 1903, as amended at 64
FR 17634, Apr. 13, 1699; 70 FR 50962, Aug. 29,
2006; 71 FR 20541, Apr, 21, 2006; 74 FR 39213,
Ang. 6, 2009]

$123,18 Firearms for personal use of
members of the U.B, Armed Forces
and civilian employees of the U.S,
Government,

The following exemptions apply to
membersg of the U.8. Armed Forces and
civilian employeos of the U8, Govern-
ment who are U.8, persons (both re-
ferred to herein as personnel), The ex-
emptions apply only to such personnel
if they are asslgned abread for ex-
tended duty. These exemptions do not
apply to dependents,

(a) Firearms, Port Directors of U.S,
Customs and Border Protechion shall
permit nonautomatic flrearms in Cat-
egory I(a) of §121.1 of this subchapter
and parts therefor to be exported, ox-
copt by mail, from the United States
without a license if:

(1y They are consigned to service-
men’s clubs abroad for uniformed mem-
bers of the U.8. Armed Forces; or,

(2) In the case of a uniformed member
of the U.8. Armed Forces cr a civillan
employee of the Department of De-
fense, thoy are for personal use and not
for resale or other transfer of owner-
ghip, and If the firearmsg are accom-
panied by a written authorization from
the commanding officer concerned; or

(3) In the case of other U.8. Govern-
ment employees, they are for personal
uge and not for resale or other trangfer
of ownership, and the Chisf of the U.8.
Diplomatic Mission or his designee in
the country of destination has ap-
proved in writing to Department of
State the import of the specific types
and quantities of firearms into that
country, The exporter shall provide a

22 CFR Ch. | (4-1-11 Edition)

copy of thls written statement to the
Port Birector of U.8, Customs and Bor-
der Protection,

(o} Ammunition. Port Directors of
U.8. Customs and Border Protection
shall permit not more than 1,000 car-
tridges (or rounds) of ammunition for
the firearms referred to in paragraph
(&) of this section to be exported (but
not mailed) from the Unilted Btates
without a license when the firearms
are on the person of the owner or with
his bagrage or offecty, whether accom-
panied or unaccompanied (but not
malled),

[68 IR 39200, July 22, 1893, a8 amended at 70
FR 50062, Aug, 29, 2006]

§123.19 Canadian and Mexican border
shipments,

A shipment originating in Canada or
Mexico which incidentally transits the
United States en route to a delivery
point in the same country that origi-
nated the shipment is exempt from the
requirement for an in transit license.

§123.20 Nuclear related controls.

(a) The provigions of this subchapter
do not apply to equipment, technical
data or services in Category VI(e) and
Oategory XVI of §121,1 of this sub-
chapter to the extent such egulpment,
technical data or services are under the
oxport control of the Department of
Energy or the Nuclear Regulatory
Commigeion purguant to the Atomic
Energy Act of 1054, as amended, and
the Nuclear Non-Proliferation Act of
1978, as amended, or i3 a government
transfer authorized pursuant to these
Acts.

(b} The transfer of materialg, includ-
Ing special nuclear materials, nuclear
parts of nuclear weapong, or other non-
nuclear parts of nuclear weapons sys-
tems involving Restricted Data or of
agslstance Involving any person di-
rectly or indirectly engaging in the
production or use thereof ig prohibited
except as authorized by the Atomioc En-
ergy Act of 19564, ag amended. The
transfer of Restricted Data or such as-
aistance is prohibited except as author-
ized by the Atomic Energy Act of 1964,
ag amended. The technical data or de-
fense services relating to nuclear weap-
ons, nuclear WwWeapOns systems or re-
lated defensze purposes {(and such data
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or services relating to applications of
atomilc energy for peaceful purposes, or
related research and development) may
constitute Restricted Data or such as-
glatance, subject to the foregolng pro-
libition.

{¢) A lcense for the export of any
machinery, device, component, egquip-
ment, or technical data relating to
eguipment referred to in Cabegory
VI(e) of §121.1 of this subchapter will
not be granted unlesa the proposed
equipment comes within the soope of
an exigting Agreement for Cooperation
for Mutual Defense Purposes concluded
pursuant to the Atomic Energy Act of
1954, as amended, with the government
of the country bto which the Article is
to be exported. Licenses may be grant-
ed in the absence of such an agresment
only:

(1) If the proposged export involves an
article which is identical to that in use
in an unclassified clvilian nuelear
power plant,

(2) If the proposed export has no rela-
tlonship o naval nuelear propulsion,
and

(3) If it is not for use in a nawval pro-
pulsion plant.

[67 FR 58088, Sept. 19, 2002]

§128.21 Duxation, renewal and dis-
position of licenses.

(a) A lcense ig valld for four years.
The license expires when the total
value or guantlty authorized has been
shippad or when the date of expiration
has been reached, whichever ocours
first, Defense articles to be shipped
thereafter require a new application
and license., The new application
should refer to the expired license, It
should not include references to any
defense articles other than those of the
unshipped balance of the expired li-
cense.

(h) Unused, expired, expended, sus-
pended, or revoked licenses must he re-
turned Immediately to the Department
of State.

§123.22 Filin%, retention, and retum
of export licenses an(i filing of ex-
port information.

{a) Any export, as defined in this sub-
chapter, of a defense article controlled
by this subchapter, to Include defense
articles transiting the United States,

§123.22

requires the electronic reporting of ex-
port information. The reporting of the
export Information shall be to the U.S.
Customs and Border Protection using
the Automated Export System (ABS)
or dirsctly to the Directorate of De-
fense Trade Controls (DDTC). Any U-
gensge or other approval authorizing the
permanent export of hardware must boe
filed at a U.S. Port hefore any export.
Licenses or other approvals for the per-
manent export of technical data and
defense serviceg shall be retalned by
the applicant who will gend the export
information directly to DDTC. Tem-
porary export or temporary import li-
cenges for such items need not be filed
with the U.8. Customs and Border Pro-
teetion, but must be presented to the
U.8. Custonis and Border Protection
for decrementing of the shipment prior
to departure and at the time of entry.
The U,8. Customs and Border Protec-
tion will only decrement a shipment
after the export information has been
filed correctly using the ARS. Before
the export of any hardware uging an
exemption 1In thig subchapter, the
DDTC reglstered applicant/exporter, or
an agent acting on the fller’s hehalf,
mugt electronically provide export In-
formation using the AES (see para-
graph (1) of this section). In addition to
electronically providing the export in-
formation to the U.8. Customs and
Border Protection hefore export, all
the mandatory documentation must be
presented to the port authorities (e.g.,
attachments, certifications, proof of
AES filing; such a2 the External Trang-
action Number (XTN) or Internal
Transaction Number (ITN)). Export au-
thorizations shall be filed, retalned,
decremented or returned to DDTC as
follows:

(1) Filing of licenses and documentalion
for the permanent export of hardware.
For any permanent export of hardwars
using a license (e.g., D8P-6, DRP-94) or
an exemption in this subchapter, the
exporter musat, prior to an ARS flling,
deposit the lcense and provide any re-
quired documentation for the license or
the exemption with the U.S, Customs
and Border Protection, unless other-
wige directed in this subchapter (e.g..
§125.9), If neceszary, an export may he
made through a port other than the
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one designated on the license if the ex-
porter complies with the procedures es-
tablished by the U.8. Customs and Bor-
der Protectlon,

(3) Presentation and retention by the
applicant of temporary Hcenses and rve-
lated documentation for the export ¢f un-
classified defense articles. Licenses for
the temporary export or temporary im-
port of unclassified defense articles
need not ke filed with the U.8, Customs
and Border Protection, but must be re-
talned by the applicant and presented
to the U.8. Customs and Border Protec-
tlon at the time of temporary import
and temporary export. When a defense
article 1s temporarily exported from
the United States and moved from one
destination authorized on a license to
another destination authorized on the
game or another temporary license, the
applicant, or an agent acting on the ap-
plicant’s behalf, must ensure that the
U.8. Customs and Border Protection
decrements both temporary licenses to
show the exit and entry of the hard-
ware,

(b) Filing and reporting of export infor-
mation—(1) Filing of export information
with the U.8. Customs and Border Protec-
tion. Befors exporting any hardware
controlled by this subchapter, using a
license or exemption, the DDTC reg-
lstered applicant/exporter, or an agent
acting on the filer's behalf, must elec-
tronically file the export information
with the U,8. Customs and Border Pro-
tection using the Automated BExport
System (AES) in accordance with the
following timelines:

(i) Air or truck shizments. The export
information must hbe electronically
filed at leagst 8 hours prior to depar-
ture.

(1) Sea or roil Shipmenis, The export
information must be electronically
filed at least 24 hours pricr to depar-
ture,

(2) Emergency shipments of hardware
that cannot meet the pre-departurs filing
requirements, U 8. Customs and Border
Protection may permit an emergency
export of hardware by truck (e.g., de-
partures to Mexico or Canada} or air,
by & U.8. reglstered person, when the
exporter 1g unable to comply with the
SHED filing timeline in paragraph
(b (L)) of this section, The applicant,
or an agent soting on the applicant’s

22 CFR Ch. | (4-1-11 Edition)

behalf, in addition to providing the ex-
port information electronically using
the AHES, must provide documentation
required by the U.8. Customs and Bor-
der Protection and this subchapter.
The documentation provided to the
U.8. Oustoms and Border Protection at
the port of oxit musgt include the Exter-
nal! Trangaction Number (XTN) or In-
ternal Transaction Number (ITN) for
the shipment and a copy of a notifica-
tion to DDTC stating that the ship-
ment is urgent and why. The original
of the notiflcation mugt be imme-
diately provided to DDTC, The AES fil-
ing of the export information when the
export is by air mugt be at least two
hours prior to any departure from the
United States; and, when a truck ship-
ment, at the tlme when the exporter
providesg the articles to the carrier or
at least one hour prior to departure
from the United States, when the per-
manent export of the hardware has
been authorized for export:

(1) In accordance with §126.4 of this
subchapter, or

(11) On a walid license ({.e.,, DSP-5,
DEP-94) and the ultimabe recipient and
ultimate end uger identified on the I1i-
cense is a foreign government,

(3) Reporting of export information on
technical data and defense service, When
an export is being made using g DDTC
authorization (e.g., technical data Jli-
cenge, agreement or a technical data
exemption provided in this sub-
chapter), the DDTC registered exporter
will retain the license or other ap-
proval and provide the export informa-
tion electronically to DDTC as follows:

(1) Technical data license. Prior to the
permanent export of technical data 1i-
censed using a Form DSP-6, the appli-
cant shall electronically provide export
information using the system for direct
electronic reporting to DD'TOC of export
information and self validate the origi-
nal of the license., When the initial ex-
port of all the technical data author-
ized on the licenss has been made, the
license must be returned to DDTC, Ex-
porte of coplies of the licensed techmical
data. should be made in accordance
with existing exemptiong in this sub-
chapter. Should an exemption mnot
apply, the applicant may request a new
licenge,

612




Department of State

(ily Muonufucturing license and tech-
nical assistance agreements. Prior to the
initial export of any technical data and
defense services anthorized 1n an agree-
ment the U.8. agreement holder must
electronically inform DDTC that ex-
ports have begun. In accordance with
this subchapter, all subseguent exports
of technical data and services are not
required to be filed electronically with
DDTC exoept when the export 13 done
uging a U.8. Port, Records of all subse-
quent exports of technical data shall be
maintalned by the exporter in accord-
ance with thig subchapter and shall be
made immediately available to DDTC
upon reguest. Bxports of technical data,
in furtherance of an agreement using a
U.8. Port shall be made in accordance
with §126.4 of this subchapter and made
in accordance with the procedures in
paragraph (b)(3)(iii} of this seetion.

{1i1) Technical dote and defense service
eremptions, In any instance when tech-
nicel data ig exported using ah exemp-
tion in  this subchapter (e.g.,
§§1256.4(0)(2), 126.4(b)(4), 126.6) from a
U.8, port, the exporter is not required
to report using ABES, but must, effec-
tive January 18, 2004, provide the ex-
port data electronically to DDTC. A
copy of the electronic notification to
DDTC must accompany the technical
data shipment and be made avallable
to the U.8. Customs and Border Protec-
tion upon request.

NOTE 'TO PARAGRAPH (b)3)(ili): Fubure
changes b0 the elsotronlo reporting proce-
dure will be amended by publication of a rule
in the FHDBERAL REGISTER. Exporters are re-
mindad to continue maintaining records of
all export transacbions, Including exemption
ghipments, in aocordance with this sub-
chapter.

(c)y Return of Hcenses. All licenses
issued by the Directorate of Defense
Trade Controls (DDTC) must be re-
turned to the DDTC in accordance with
the following:

(1) License filed with the U.8. Customs
end Border Protection. The U.S. Cus-
toms and Border Protection must re-
turn to the DDTC any lcense when the
fiotal value or quantity authorized has
been shipped or when the date of expl-
ration 18 reached, whichever oocurs
first.

(2) Licenses not filed with the U.8. Cus-
toms and Border Protection. Any license

§123.24

that 1s not filed with the U.8. Customs
and Border Protection (e.g., oral or vis-
nal technical data releases or tem-
porary import and export licenses re-
tained in aeccordsnce with paragraph
(a)2) of this section), must be returned
by the applicant to the DDTC no later
than 60 days after the license has been
expended (e.g,, total value or quantity
authorized has beon shipped) or the
date of expiration, whichever occurs
firat.

(68 FR 61101, Qct. 27, 2003, as amendsd at 70
FR, 60962, Aug. 2%, 2005]

§123.28 Monetary value of shipments.

Port Directors of U.8, Cugtoms and
Border Protection shall permif the
ghipment of defense articles idemtifled
on any license when the total valus of
the export does not exceed the aggre-
gate monetary value (not quantity)
atated on the license by more than ten
percent, provided that the additlonal
monetary value does not make the
total value of the licensgs or other ap-
proval for the export of any major de-
fense equipment gold under a contract
reach $14,000,000 or mors, and provided
that the additional monetary value
does not make defense articles or de-
fense services sold under & conftraot
reach the amount of $50,000,000 or mors.

[70 FR 50963, Aug. 29, 2005]

§129i..24 Shipments by U.S. Postal Serv-
[N

(a) The export of any defense hard-
ware using a license or exemption in
this subchapter by the U.S. Postal
Service must be flled with the U.8.
Customs and Border Protectlon using
tha Automated Rxport System (AES)
and the llcense must be filed with the
U.8. Customg and Border Protection
before any hardwars 1s actually sent
abroad by mail. The exporter must cer-
tify the defense hardware bheing ex-
ported in accordance with thig sub-
chapter by clearly marking on the
package ‘This export is subject to the
controls of the ITAR, 22 CFR (ldentify
gection for an exemption) or (gtate li-
cense number) and the export has boen
electronioally filed with the U.8. Cus-
toms and Border Protection using the
Auntomated Export Bystem (AERS).”’
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(by The export of any technical data
using a license in this subchapter by
the U.8. Postal Service must be noti-
fied electronically directly to the Di-
ractorate of Defense Trade Controls
(DD'TC). The exporter, using either a 1i-
cense or exemption, must certify, by
clearly marking on the package, ‘“This
export is subject to the controls of the
ITAR, 22 OFR (ldentify section for an
exemption) or (state license number).”
For those exports using a license, the
exporter must algo gtate ‘“The export
has been electronlcally notified di-
reotly to DDTJ.’ The license must be
returned to DDTC upon completion of
the use of the license (see §123.22{c)}.

[68 PR 61102, Oot. 27, 2003, as amended at 70
FR 50863, Aug. 29, 2005]

§128.25 Amendments to licenses,

(a) The Directorate of Defenso Trade
Controls may approve an amendment
to a license for permanent export, tem-
porary export and temporary import of
unclassified defense articles. A sug-
gegted format is avallable from the Di-
rectorate of Defense Trade Controls,

(b) The following types of amend-
ments te a license that will be consid-
ered: Addition of U.8. freight forwarder
or U.8. consignor; change due to an ob-
vious typographical error; change in
source of commodity; and change of
foreign intermediate congignee if that
party is only transporting the equip-
ment and will not process {(e.g., inte-
grate, modify) the equlpment. For
changes in U.8. dollar value see §123,23,

(c) The following types of amend-~
ments to a license will not be approved:;
Additional guantity, changes in com-
modity, country of ultimate destina-
tion, end-use or end-user, forelgn con-
glgnee and/or extengion of duration.
The forelgn intermediate oconsignee
may only be amended if that party is
acting as freight forwarder and the ex-
port does not involve technical data, A
new license is required for these
changes. Any new licenss submission
must reflect only the unshipped bal-
ance of quantity and dellar value.

[68 FR 39209, July 22, 1993, as amended st 71
IR, 20642, Apr, 21, 2006]

22 CFR Ch. 1 (4~1-11 Edition)

$123.26 Recordkeeping requirement
for exemptions,

When an exemption g claimed for the
export of unclassifled technical data,
the exporter must maintain a record of
each such export. The buginess record
should include the following informa-
tion: A description of the unclassified
technical data, the name of the recipi-
ent end-user, the date and time of the
export, and the method of trans-
migsion.

§123.27 Special licensing regime for
export to U.S. allies of commercial
communieations satellite compo-
nents, systems, parts, accessories,
attachments and associated tech-
nical data.

(&) U.B. persons engagod in the busi-
ness of exporting specifically designed
or modified components, systems,
partg, accessories, attachments, aggsoci-
ated equipment and certain associated
technical data for commercial commu-
nications satellites, and who ars so
registered with the Directorate of De-
fense Trade Controls pursuant to part
122 of this subchapter, may submit 11-
cense applications for multiple perma-
nent and temporary exports and tem-
porary Imports of such articles for ex-
peditious consideration without meet-
ing the documentary reguirements of
§123.1(c)(4) and (5) concerning purchase
orders, letters of intent, contracts and
non-trangfer and end use certificates,
or the dooumentary requirements of
§123.9, concerning approval of re-ex-
ports or re-transfers, when all of the
following requirements are mef:

(1) The proposed exports or re-exports
concern exclugively one or more coun-
tries of the North Atlantic Treaty Or-
ganization (see §12081 of this sub-
chapter) anfd/or one or more countries
which have been designated in accord-
ance with section 517 of the Foreign
Agristance Act of 1061 and with section
1206 of the Foreign Relations Author-
ization Act, Piscal Year 2003 as a major
non-NATO ally (see §120.32 of this sub-
chapter),

(2) The proposed exports concern ex-
clugively one or more foreign persons
(e.g,, companies or governments) lo-
cated within the territories of the
countries identified in paragraph (a)(1)

514




Department of Stale

of this section, and one or more com-
mercial communications satellite pro-
grams included within a list of such
persons and programs approved by the
U.8, Government for purposes of this
section, as mignified in a list of such
persons and programs that will be pub-
licly available through the Internet
Web slte of the Directorate of Defense
Trade Controls and by other means.

(3) The articles are not major defenge
equipment sold under a contract in the
amount of $14,000,000 or more or de-
fenge articles or defense services sold
under & contract in the amount of
$60,008,000 or more (for which purpose,
ag 1s customary, exporters may not
gplit contracts or purchase orders).
Items meseting thege statutory thresh-
olds must be submitted on a separate
llcense application to permit the re-
quired notification to Congress pursu-
ant to section 36(c) of the Arms Export
Oontrol Act.

(4) The articles are not debailed de-
gign, development, manufacturing or
production data and do not involve the
manufacture abroad of significant mili-
tary equipment.

(6) The U.8. exporter provides com-
plete ghipment informatlion to the Di-
rectorate of Defense Trade Controls
within 16 days of shipment by submit-
ting a report containing a description
of the item and the quantity, valus,
port of exit, and end-user and country
of destination of the ltem, and at that
time mesets the documentary require-
ments of §123.1(c)(4} and (6), the docu-
mentary requirements of §123.9 in the
case of re-exports or re-transfers, and,
other documentary requirements that
may be imposed ag a condition of a 1i-
oense (8.g., parts control plans for
MTCR-controlled 1tems). The shipment
information reported must include a
description of the item and gquantity,
value, port of exlt and end user and
country of degtination of the ltem.

(6) At any time in which an item ex-
ported purguant to this section is pro-
posed for re-transfer outside of the ap-
proved territory, programs or persons
(e.g., such as in the case of an item in-
cluded in a satellite for launch beyond
the approved territory), the detailed
requirements of §123.9 apply with re-
gard to obtaining the prior writlen

Pt. 124

congent of the Directorate of Defense
Trade Controls.

(b) The re-sxport or re-transfer of the
articles authorized for export (includ-
ing to specified re-export destinations)
in accordance with this section do nofb
require the separate prior written ap-
proval of the Directorate of Defense
Trade Controls provided all of the re-
guirements in paragraph (a) of thig sec-
tlon are met.

{c) Tho Directorate of Defense Trade
Controls will congider, on a case-by-
case basis, requests to include addi-
tional foreign companies and satellite
programs within the geographic cov-
erage of a license appllcatlon sub-
mitted pursuant to thls section from
countries not otherwise covered, who
are memberg of the Ruropean Space
Agency or the Buropean Union, In no
cage, however, can the provislons of
this section apply or be relled upon by
U.8. exporters in the case -of countries
who are subject to the mandatory re-

- quirements of Seotlon 1614 of the

gtrom Thurmond National Defense Au-
thorization Act for Fiscal Year 1999
(Pub. L. 106-281), concerning nabional
seourity controls on satellite export li-
cenging.

(@) Regigtered U.8. exporters may re-
gquest at the time of a license applica-
tion submitted pursuant to this section
that additional foreigh pergons or com-
munications satellite programs be
added to the lists referred tc in para-
graph (aX(2) of thig section, which addi-
tions, if approved, will be included
within the publicly avallable lists of
anthorized recipients and programs,

[65 FR 34091, May 26, 2000, as amendod et 67
PR 58988, Sept. 19, 2002; 69 PR 40314, July 2,
2004; 70 FE 50963, Aug. 29, 2005; 71 FR 20542,
Apr, 21, 2008]

PART 124—AGREEMENTS, OFF-
SHORE PROCUREMENT AND
OTHER DEFENSE SERVICES

Bec,

i?24.1 Manufacturing licenss agreements and
techhioal assistance agreements.

124.2 BExemptions for training and military
servioe,

1243 Exports of technical data in further-
ance of an agreemens,

1244 Deposit of signed agresments with the
Directorate of Defense Trade Controla.
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1245 Proposed agreements that are not con-
cluded,

124.6 Termination of manufacturing license
agreements and teohnical assistance
agresmenta,

124.7 Imformation required in all manufac-
turing llcense agreemsents snd technical
assistance agreements.

1248 Clauses required both In manufao-
turing llcenge agreements snd techniocal
agsistanoce agreemsnts,

124.9 Additlenal cleuses required only in
manufacturing licengs agreemesnts.

124,10 Nontransfsr and use agsurances,

124,11 Congresgional certification pursnant
to Seotion 36(d) of the Arms Export Con-
trol Aot,

12412 Reguired information in lethers of
transmitial.

124.13 Procurement by United Stabes per-
pons in forelgn countries (offshore pro-
curament),

124.11 Bxports to warshouses or ¢istribution
pointa outaids the United States,

124,16 S8peolal Export Controlg for Defenge
Articles and Defense Heorvices Controlled
under Category XV: Space Systems and
fSpace Launches,

124.16 Speeclal retransfer authorizations for
nneclassified technioal data and defense
gervices to member states of NATO and
the Buropsan Unilon, Australia, Japan,
New Zealand, and Switzerland,

AUTHORITY; Secs, 2, 38, and 71, Pub, L. 90-

620, 50 Stat, 744 (22 U,8,0, 2762, 2778, 2797

E.0, 11858, 42 FR 4311; 3 OFR, 1977 Comp., b.

78, 82 U.B.0. 2661a; 22 U.8,C, 277; Pub, L, 105~

261,

SOURCE: 58 FR 80305, July 22, 1993, unless
otherwise noted, '

§124.1 Manufacturing license agree-
ments and technical assistance
agreemenits,

(a) Approval, The approval of the Di-
rectorate of Defenge Trade Controls
must be obtained before the defense
services described in §120.9(a) of this
subchapter may be furnighed., In order
to obtaln such approval, the U.&. per-
gon must submit a proposed agreement
to the Direclorate of Defense Trade
Controls, Such agreements are gen-
erally characterized as manufacturing
lcense agreements, technical assist-
ance agreements, distribution agree-
ments, or off-shore procurement agree-
mentd, and may not enter into force
without the prior written approval of
the Directorate of Defense Trade Con-
trols. Once approved, the defense serv-
ices described in the agreements may
generally be provided without further
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licensing in accordance with §§124.3
and 126.4(b)}(2) of this subchapter., The
requirements of this section apply
whether or not technical data is to be
disclogsed or umed in the performance of
the defongse services described in
§120.9(a) of this subchapter (e.g., all the
information relled upon by the U.8.
person in performing the defense serv-
{ce is In the public domain or is other-
wise exempt from licensing require-
mentyg of this gubchapter pursuant to
§126.4 of this subchapter), This require-
ment also applies to the training of
any forelgn military forces, regular
and irregular, in the use of defense ar-
ticles, Technical assistance agresments
must be submitted in such cases, In ex-
ceptional cases, the Directorate of De-
fense Trade Controls, upon written re-
quest, will consider approving the pro-
vigion of defense services described in
§120.9(a} of this subchapter by granting
a license under part 126 of this sub-
chapter.

(b)Y Classified articles. Copies of ap-
proved agreements involving the re-
leage of clapsgified defense articles will
be forwarded by the Directorate of De-
fense Trade Controls to the Defense So-
curity Service of the Department of
Defense.

(c) Amendments., Changes to the scope
of  approved agreements, including
modifications, upgrades, or extensions
must be submitted for approval. The
amendments may not enter into force
until approved by the Directorate of
Defense Trade Controls,

(d) Minor amendments. Amendments
which only alter delivery or perform-
ance schedules, or other minor admin-
istrative amendments which do not af-
fect in any manner the duration of the
agreement or the clauges or informa-
tion which must be included in such
agreements because of the require-
ments of this part, do not have to be
submitted for approval, One copy of all
such minor amendments must be sub-
mitted to the Directorate of Defense
Trade Controls within thirty days after
they are concluded.

[71 FR 20642, Apr. 21, 2006, as amendsed at 75
FR 52624, Aug, 27, 2010]
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§124.2 Exemptions for training and
military sexrvice.

(a) Technical asslstance agreements
are not required for the provision of
training in the basic operation and
maintenance of defense articles law-
fully -exported or authorized for export
to the same reciplent. This does not in-
clude training In intermediate and
depot level maintenance.

(b) Servicea performed ag a member
of the regular military forces of a for-
gign natlon by U.8. persons who have
been drafted into such forces are not
desmed to be defense services for pur-
poses of §120.9 of this subchapter.

(¢) NATO countries, Australia,
Japan, and Sweden, in addition to the
bazic maintenance training exemption
provided in §124.2(a) and basic mainte-
nance Information exemption in
§136.4(h)5) of this subchapter, no tech-
nical assistance agreement is required
for meaintenance training or the per-
formance of maintenance, including
the sexport of supporting technical
data, when the following criteria can
be met:

(1) Defenge services are for unclassi-

_fied U.S.-origin defense articles law-
fully exported or authorized for export
and owned or operated by and in the in-
ventory of NATO or the Federal Gov-
ernments of NATO countries, Aus-
tralia, Japan or Sweden.

(2) Thig defenge gervice exemplion
does not apply to any transaction in-
volving defense services for which con-
gressional notification is regquired in
accordance with §123.16 and §124.11 of
this subchapter.

(8) Maintenance training or the per-
formance of maintenance must be lim-
ited to inspooction, testing, callbration
or repair, including overhaul, recondi-
tioning and one-to-one replacement of
any defective 1tems, parts or compo-
nenta: and excluding any modification,
enhancement, upgrade or other form of
alteration or improvement that en-
hances the performance or capahility
of the defense article, This does not
preclude maintenance training or the
performance of maintenance that
would result in enhancements or im-
provements only in the rellability or
maintainability of the defense article,
guch as an increased mean time be-
tween fallure (MTBF).

§124.2

(4) SBupporting technical daba must be
unclassified and must not include soft-
ware documentation on the design or
details of the computer software, soft-
ware source code, design methodology,
engineering analysig or manufacturing
know-how such as that described in
paragraphs (¢)4)(1) through (c)(4)(1il) as
follows:

(1) Design methodology, such ag: The
underlying engineering methods and
design philosophy utilized (i.e., the
“why'' or information that explains
the rationale for particular design de-
clalon, engineering feature, or perform-
ance requirement); engineering experi-
shce (e.g., lesgons learned); and the ra-
tionale and asgociated databasea (e.g.,
deelgn allowables, factors of safety,
component life predictions, failure
analysis criteria) that establish the
operational requirements (e.g,, per-
formance, mechanical, electrical, elec~
tronic, reliability and maintainability)
of a defenge article,

(i) Engineering analysis, such as: Ana-
lybical methods and tools used to de-
slgn or evaluate a defenge article’s per-
formance against the operational re-
gquirements. Analytical methods and
tools inelude the development and/or
use of moeckups, computer models and
pimulations, and test facilities,

1) Manufacturing know-how, such
as: Information that provides detailed
manufacturing processeg and tech-
nigues needed to translate a detalled
deslgn into a qualified, finished defense

article.

(6) This defense service exemption
does not apply to maintenance training
or the perfarmance of maintenance and
service or the transfer of supporting
technical data for the following defense
articles:

(i) ALl Missile Technology Control
Regime Annex Itemas;

(11) Firearms listed in Category I, and
ammunition listed in Category IIL for
the firearms in Category I,

(iil) Nuclear weapons strategic dellv-
ery systems and all components, parts,
acceagories and attachments specifi-
cally designed for such systems and as-
pociated squipment;

(iv} Naval nuclear propulsion equip-
ment listed in Category VI(e);

(v) Gas turbine engine hot gections
covered by Categoriea VI(f) and VIII{b);
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(vi) Category VIIL(1);

(vii) Category X1I{c);

(viii) Chemical agents listed in Cat-
egory XIV (a), biclogical agents in Cat-
sgory XIV (b), and equipment listed in
Category XIV (c) for dissemination of
the chemical agents and biologieal
agents llsted in Oategories XIV (a) and
(b,

(ix) Nuclear radiation measuring de-
vilces manufactured to military speci-
fications ligted 1n Oategory XVI(c);

(x) Category XV

(x1) Nuclear weapons design and teat
equipment listed in Category XVI;

(x1i) Submersible and oceancgraphic
vessels and related articles listed in
Category XX(a) through (d);

(xiil) Miscellaneous articles covered
by Category XXI,

(6) Eligibility cviteria for foreign per-
sons. Forelgn persons eligible to re-
celve technical data or maintenance
tralning under this exemption are lim-
ited to mnationals of the NAT(Q coun-
tries, Australla, Japan, or Sweden.

[68 PR 39305, July 22, 1893, as amendad at 65
FR 456283, July 21, 2000; 66 ¥R 35889, July 10,
2001; 71 FRR 20643, Apr, 21, 2008]

$124.3 Exports of technical data in
furtherance of an agreement.

(a) Unclossified technical datq, The
U.8. Customs and Border Protection or
U.8. Postal authoritles shall permit
the export without a llcense of unclas-
gified technleal data if the export is in
furtherance of a manufacturing license
or technical asgistance agreement
which has been approved in writing by
the Directorate of Defenge Trade Con-
trols (DDTC) and the technical data
does not exceed the scope or limiba-
tions of the relevant agreement. The
approval of the DDTC must he obtained
for the export of any unclassified tech-
nical data that may exceed the terms
of the agreemeant,.

(b} Classified technical doia, The ex-
port of classified information in fur-
therance of an approved manufacturing
license or technical sassistance agree-
ment which provides for the trans-
mittal of clasgified informatlon does
not require further approval from the
Directorate of Defense Trade Controls
when;

(1) The United Btates party certifies
to the Department of Defense trans-
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mittal authority that the classified in-
formation does not excesd the tech-
nical or product limitations in the
agreement; and

(2) The U.8. party complies with the
requirements of the Department of De-
fense National Industrial Security Pro-
gram Qperating Manual concerning the
transmission of classified information
{unless such requirements are in direct
conflict with guldance provided by the
Directorate of Defenge Trade Controls,
in which case the latter guidance must
be followed) and any other require-
ments of cognizant U.8. departments
or agencles,

[68 FR 39305, July 22, 1993, as amended at 68
FR 61102, Oct, 27, 2003; 70 FR 50963, Aug. 28,
2006, 71 FR 20643, Apr, 21, 2006]

$124.4 Deposit of signed agreemonts
with e Direciorate of Defense
Trade Controls,

() The United States party to a
manufacturing llcense or a technical
assistance agreement must file one
copy of the concluded agreement with
the Directorate of Defense Trade Con-
trols not later than 30 days after it en-
ters into force. If the agreement 1s not
concluded within one year of the date
of approval, the Directorate of Defense
Trade Controls must be notified in
writing and be kept informed of the
status of the agreement until the re-
quirements of this paragraph or the re-
quirements of §124.5 are satisfied,

(b} In the case of concluded agree-
ments Involving coproduction or li-
cenged production outgide of the
United States of defenge articles of
United States origin, a written state-
ment must accompany filing of the
concluded agreement with the Direc-
torate of Defenge Trade Controls,
which shall Include:

(1) The identity of the forelgn coun-
tries, international organization, or
foreign firmsg involved;

(2) A description and the estimated
value of the articles authorized to be
produced, and an estimate of the quan-
tity of the articles authorized to be
produced:;

(3) A description of any restrictions
on third-party transfers of the foreign-
manufactured articles; and

(4 If any such agreement does not
provide for United States access to and
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verification of quantities of articles
produced overseas and thelr disposltion
in the foreign country, a description of
alternative measures and controls to
ensure compliance with restrictions in
the agreement on production quan-
tities and third-party transfers.

(62 FR. 67276, Dec, 24, 1897, as amended at 71
FR 20043, Apr. 21, 2006]

§124.5 Proposed agreements that are
not concluded.

The United States party to any pro-
posed wmanufacturing license agree-
ment or technical assistance agree-
ment must inform the Directorate of
Defense Trade Controls If a decision is
made not to conclude the agreement.
The Information must be provided
within 60 days of the date of the deeci-
sion. These requirements apply only if
the approval of the Directorate of De-
fense Trade Controls was obtained for
the agreement to be concluded (with or
without any provisos).

{71 FR 20543, Apr, 21, 2006]

§124,6 Termination of manufacturing
license agreements and technical
assistance agreements.

The U.8. party to a manufacturing Ii-
cenge or a technical assistance agree-
ment must inform the Directorate of
Defense Trade Controls in writlng of
the impending termination of the
agreement not less than 30 days prior
to the expiration date of such agree-
ment.

[71 FR 20643, Apr, 21, 2008]

§124.7 Information required in all
manufacturing license agreements
and technical assistance agree-
ments.

The following information must be
included in all proposed manufacturing
license agreements and technical asg-
glstance agresments. The information
should be provided in terms which are
as precigse as possible. If the applicant
belleves that a clause or that required
information is not relevant or nec-
essary, the applicant may request the
omission of the clause or information,
The transmittal letter accompanying
the agreement musat state the reasons
for any proposed variation Iin the
clauses or required information.

§124.8

(1) The agreement mugt describe the
defange article to be manufactursed and
all defenge articles to be exported, in-
cluding any test and support equip-
ment or advanced materials. They
should be described by military nomen-
clature, contract numbsr, National
Stoock Number, nameplate data, or
other specific information. Supporting
technical dats or brochureg should be
submitted in seven copieg, Only defense
articles listed in the agreement will he
eligible for export under the exemption
in §123.18(b)(1) of thig subchapter,

(2) The agreement mugt specifically
describe the asslstance and technical
data, including the design and manu-
facturing know-how involved, to be fur-
nigshed and any manufacturing rights
to be granted;

(3) The agreement must specify its
duration; and

(4) The agreement must specifically
identify the countries or areas in which
manufacturing, production, processing,
sale or other form of transfer i8 to be
licensad.

§124.8 Clauses required both in manu-
facturing license agreements and
technical assistance agreements.

The following statements must be in-
clided both in manufacturing license
agreements and in technical assigtance
agreements:

(1} “This agreemsnt shall not enter
into force, and shall not be amendsd or
extended, without the prior written ap-
proval of the Department of State of
the U.8. Government.’’

(2) “This agresment 18 gubject to all
United States laws and regulations re-
lating to exports and to all administra-
tive acts of the U.8. Government pur-
suant to such laws and regulations.”

(3 ““The parties to this agreement
agree that the obligations contained in
this agreement shall not affect the ver-
formance of any obligations created by
prior contracts or subcontracts which
the partics may have individually or
collectively with the U,8. Govern-
ment.”’

(4) "“No liability will be ineurred by
or attributed to the U.8. Government
in connection with any possible in-
fringement of privately owned patent
or preprietary rights, either domesblc
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§124.9

or foreign, by reason of the U.S. Gov-
ernment’s approval of this agreement.”

{6y ““The technical data or defense
service exported from the United
States In furtherance of this agreement
and any defense article which may be
produced or manufactured from such
technical data or defense service may
not be trangferred to a person in a
third country or to a national of a
third country except as specifically au-
thorized in this agreement unless the
prior written approval of the Depart-
ment of State has been obtained.”

(6) *“All provisions in this agreoment
which refer to the United States Gov-
ernment and the Department of State
wlll remain hinding on the parties after
the termination of the agreement.”

§124.9 Additional clauses required
only in manufacturing License
agreements,

(a) Clauses for all manufacturing i~
cense agreements, 'The following clauses
must be included only in manufac-
turing license agreements:

(1) “No export, male, transfer, or
other dispeosition of the licensed article
1s aunthorized to ahy country cubside
the territory wherein manufacture or
sale 18 herein licemsed without the
prior written approval of the U.8. Gov-
ernment; unlessg otherwise exempted by
the U.8. Government. Sales or other
transfers of the licensed article shall
be limited to governments of countries
wherein manufacture or ssle ig hereby
licensed and to private entities seeking
to procure the licensed article pursu-
ant to a contract with any such gov-
ernment unless the prior written ap-
proval of the U.,8. Government is ob-
tained,”

(2) ““It is agreed that gales by licensee
or its sub-licensees under contracts
made through the U.S. Government
will not include either charges for pat-
ent rights in which the U.8. Govern-
ment holds & royalty-free license, or
charges for data which the U.8, Gov-
ernment has a right to use and disclose
to others, which are in the public do-
main, or which the U.8. Government
hag acquired or iz entitled to acquire
without restrictions upon their use and
disclosure to others,”

@) “If the U.8, Government is obli-
gated or becomes obligated to pay to
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the licengor royaltles, fees, or other
charges for the uge of technical data or
patents which are involved in the man-
ufacture, use, or sale of any licensed
article, any royalties, fees or other
charges in connection with purchases
of guch licensed article from licensee
or its sub-licensees with funds derived
through the U.8. Government may not
exceed the total amount the U.S, Gov-
ernment would have been obligated to
pay the licensor directly.”

(4) **If the U.S8. Government has made
fingncial or other contributions to the
design and development of any liconsed
article, any charges for technical as-
gistance or know-how relating to the
item in comnection with purchases of
guch articles from licensee or sub-li-
censees with funds derived through the
U.8. Government must be proportion-
ately reduced to reflect the U.8. Gov-
ernment contributions, and subject to
the provisions of paragraphs (a) (2) and
(3) of this section, no other royalties,
aor fees or other charges may he as-
sessed against U.8, Government funded
purchases of such articles. However,
charges may be made for reasonable re-
production, handling, mailing, or simi-
lar administrative costs incident to the
furnighing of such data.”

(6) “The partieg to this agreement
agree that an annual report of sales or
other transfers pursnant to this agree-
ment of the llcensed articles, by quan-
tity, type, U.B. dollar value, and pur-
chaser or reciplent, shall be provided
by {(applicant or licengee) to the De-
partment of State.’’ This clause must
specify which party is obligated to pro-
vide the annual report. Such reports
may be submitied sither directly by
the licensee or indirectly through the
licensor, and may cover calendar or fig-
cal years, Reports shall be deemed pro-
pristary information by the Depart-
ment of State and will not be disclosed
to unauthorized persons. See §126.10(b)
of this subchapter,

(6) (Lloensee) agrees to incorporate
the following statement as an integral
provision of a contract, invoice or
other appropriate document whenever
the licensed articles are sold or other-
wige transferred.:

These commodities are anthorized for ex-
port by the U8, Government only to {coun-
try of ultimate destination or approved sales

520




Depariment of State

territory). They may not be resold, diverted,

. trangferred, transshipped, or otherwise he
disposed of in any other country, either in
thelr original form or after being incor-
porated through an Iintermedlate process
into other end-1tems, without the prior writ-
ten approval of the U.B. Department of
Stabe,

(b) Special clause for agreements relat-
ing 4o significant militery equipment.
With respect to an agreement for the
production of significant milltary
equipment, the following additional
provisions must be included in the
agreement:

(1) “A completed nontranster and use
certificate (DSP-83) must be exscuted
by the foreign end-uger and submitted
to the Department of Btate of the
United States hefore any transfer may
take place.”

(2) ‘*"The prior written approval of the
U.8. Government mugt be oblained be-
fore entering into a commitment for
the transfer of the licensed articls by
sale or otherwlde o any person or gov-
ernment outside of the approved sales
territory.”

§124,10 Nontransfer and wuse assur-
ances.

{a) Types of agreements requiring as-
surances. With respect to any manufac-
turing license agreement -or technical
assistance agreement which relates to
significant military equipment or clas-
gifled defense articles, including classi-
fied techniecal data, a Nontransfer and
Use Certificate (Form DSP-83) (see
§123.10 of this subchapter) signed by
the applicant and the foreign party
mugt be submitted to the Directorate
of Defense Trade Controls. With re-
gpect to all agreements involving clas-
gified articles, including olasgified
technical data, an authorized rep-
regentative of the foreign government
must sign the DSP-83 (or provide the
same assuranced in the form of a diplo-
matic note), unless the Directorate of
Defenge Trade Controls has granted an
exception to this requirement. Tho Di-
rectorate of Defense Trade OControls
may require that a DSP-83 be provided
in eonjunction with an agreement that
does not relate to significant milltary
squipment or classified defense arti-
cleg. The Directorate of Defense Trade
Controls may also require with respect
to any agreement that an appropriate

§124.11

authority of the foreign party’s govern-
ment also slgn the DSP-83 (or provide
the same assurances in the form of a
diplomatlc note).

() Timing of submission of assurances.
Submission of a Form DSP-83 and/or
diplomatic note must occur as follows:

(1) Agreements which have been
glgned by ail partles before belng sub-
mitted to the Directorate of Defense
Trade Controls may only be submitted
along with any required DSP-83 and/or
diplomatic note.

(@) If an agreement has not been
signed by all parties before belng sub-
mitted, the required DSP-83 and/or dip-
lomabic note must be submitted along
with the slgned sgreement,

NOTE TO PARAGRAPH (b): In no case may a
trangfer oocur before a required DSP-83 and/
or diplomatic note has been submitbed to the
Directorate of Defenge Trade Jontrols.

[69 FR. 29981, June 10, 1994, a3 amended at 71
TR 20643, Apr. 21, 2006]

§124.11 Congressional certification
ursuant to Section 36(d) of the
s Export Control Act.

(a) The Armg Bxport Control Act re-
quires that a certification be provided
to the Congress prior to the granting of
any approval of a manufacturing ii-
cense agreement or technical assist-
ahce agreement as defined in Sectiong
120.21 and 120.22 respectively for the
manufacturing abroad of any item of
significant military equipment (see
§120.7 of this subchapter) that is en-
terod into with any country regardless
of dollar value. Additionally, any man-
ufacturing license agreement or tech-
nical agsistance agreement providing
for the export of major defense equip-
ment, g5 defined in §120.8 of this snb-
chapter shall also require a certifi-
cation when meeting the requirements
of §123.16 of this subchapter.

(b) Unless an emergency exigts which
requires the immediate approval of the
agreement in the natlonal security in-
terests. of the Unlted States, approval
may not be granted until at lsast 16
calendar days have elapged after re-
celpt by the Congress of the certifi-
cation required by 22 U.8.C. 2776(d)(1)
involving the North Atlantic Treaty
Organization, any member country of
that Organization, or Australia, Japan,
New %Zealand, or South Korea or atb
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least 30 calendar days have elapsed for
any other country, Approvalg may not
be granted when the Congress has en-
acted a joint resolution prohibiting the
export.

{c) Persons who Intend to export de-
fense articles snd defenss services pur-
suant to any exemption in this sub-
chapter under the circumstances de-
goribed 1in this eection and section
123.15 must provide written notifica-
tion to the Directorate of Defense
Trade Controls and include a signed
contract and a DSP-83 signed by the
applicant, the foreign consignee and
the end-user,

[70 FR 346564, June 15, 2005, as amended at 73
FR 38343, Aug, 3, 2000]

§124,12 Required information in let-
ters of transmittal,

(&) An application for the approval of
a manufacturing license or technical
agsistance agreement with a forsign
person mugt be accompanied by an ex-
planatory letter, The original letter
and seven coples of the letter and eight
copies of the proposed agreement shall
be submitted to the Directorate of De-
fense Trade Controls. The explanatory
letter shall contain:

(1) A statement glving the appli-
cant’s Directorate of Defense Trade
Controls registration number.

() A gtatement identifying the li-
cengee and the scope of the agresment,

(3) A statement identifying the U.S.
Government contract under which the
aquipment or technical data was gen-
arated, improved, or developed and sup-
plied to the U.8. Government, and
whether the equipment or technical
data was derived from any bid or other
proposal to the U.8. Government,

4) A stabtement giving the military
security classification of the equip-
ment or technical data.

(8) A statement identifying any pat-
ont application which discloges any of
the gubject matter of the equipmeant or
technical dats covered by an invention
gecrecy order issued hy the U.S. Patent
and Trademark Office.

(6) A statement of the actual or esti-
mated value of the agreement, includ-
ing the estimated value of all defense
articles to be exported in furtherance
of the agreement or amendments there-
to. If the value is $600,000 or more, an

22 CFR Ch. | (4-1-11 Edition)

additional statement must be made re-
garding the payment of political con-
tributions, fees or commigsions, pursa-
ant to part 130 of this subchapter.

(M) A statement Indicating whether
any foreign military sales credits or
loan guarantses are or will he involved
in financing the agreement,

(8) The agreement must describe any
clagsified information Involved and
identify, from Department of Defense
form DD264, the address and telsphone
number of the U.8, Government office
that clagsified the information,

(3) For agresmentg that may require
the export of classified information,
the Defense Investigative Service cog-
nizant security offices that have re-
sponsibility for the facilities of the
U.8, parties to the agreement shall be
identified. The facllity security clear-
ance codes of the U.S, parties shall also
be provided.

(10) A statement specifying whether
the applicant is requesting retransfer
of defense articles and defense gservices
pursuant to §124.16 of this subchapter.

{(b) The following statements must be
mads in the letter of transmittal;

(1) *'If the agreement is approved by
the Department of Btate, such approval
will not be construed by (the applicant)
as pagsing on the legality of the agree-
ment from the standpoint of antitrust
laws or other applicable statutes, nor
will (the applicant) construs the De-
partment’s approval as constituting ei-
ther approval or disapproval of any of
the business terms or conditions be-
tween the parties to the agreement.”

(@) “The (applicant) will not permit
the proposed agreement to enter into
forge until 1t has been approved by the
Department of State,”

(3 "“The (applicant) will furnish the
Department of State with one copy of
the signed agreement (or amendment)
within 30 days from the date that the
agreement is concluded and will inform
the Department of itg termination not
logs than 30 days prior to expiration
and provide information on the con-
tinuation of any foreign rights or the
flow of technical data to the foreign
party. If a decision is mado not to con-
clude the proposed agreement, the ap-
plicant will so inform the Department
within 60 days.'”
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(4) “If this agreement grants any
rightg to sub-license, 1t will be amend-
ed to require that all sub-licensing ar-
regngements incorporate all the provi-
siong of the basic agreement that refer
to the U.8. Government and the De-
partment of State (i.e., 22 OFR 124.9 and
124.10).*

(68 FR 86305, July 22, 1083, ag amended at 71
FR 20643, Apr. 21, 2006; 72 FR 71786, Dec, 19,
2007]

§124.13 Procurement by United States
persons in foreign countries (off-
shore procurement}.

Notwithstanding the other provisions
in part 124 of thig subchapter, the Di-
rectorate of Defense Trade Controls
may authorize by means of a license
{DSP-b) the export of unclassified tech-
nical data to forelgn persons for off-
ghore procurement of defense articles,
provided thab:

(a) The contraot or purchase order
for offshore procurement limits deliv-
ery of the defense articles to be pro-
duced only to the person in the United
Btates ar to an agency of the U.8. Gov-
ernment; and ’

{b) The technical data of U.8.-origin
to be used in the forelgn manufacturs
of defense articles does not exceed that
required for bid purposes on a build-to-
print basis (buaild-to-print means pro-
ducing an end-ltem (i.e., system, sub-
gystem or component) from technlecal
drawings and specifications (which con-
taln no procesg or know-how Informa-
tion) without the need for additicnal
technical assistance). Release of sup-
porting documentation (e.g., accepi-
ance criteria, object code software for
numerleally controlled machines) ig
permisgible. Build-to-print does not in-
clude the releage of any Information
which digoloses deslpgn methodology,
enginseering analysis, detailed process
information or manufscturing know-
how); and

(¢) The contract or purchase order
between the person in the TUnited
States and the foreign person:

(1) Limite the use of the technical
data to the manufacture of the defense
articles required by the contract or
purchasge order only; and

(2) Prohibite the disclosure of the
dats to any other person except sub-
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contractors within the same country;
and

() Prohibits the acqulslition of any
rights in the data by any foreign per-
gon; and

(4) Provides that any subcontraots
botween forelgn persons in the ap-
proved country for manufacture of
equipment for delivery pursuant to the
contract or purchase order contain all
the limitations of this paragraph (e);
and

() Requires the foreigm person, in-
cluding subecontractors, to destroy or
return to the person In the TUnited
States all of the technical data ex-
ported pursuant to the contract or pur-
chase order upon fulfillment of their
termsg; and

(6) Requires delivery of the defense
articles manufactured abroad only to
the person in the United States or to
an agency of the U,8, Government; and

{(d) The pergon in the United States
provides the Directorate of Defense
Trade Controls with a copy of each
contract, purchase order or sub-
contract for offshore procurement at
the time it ig accepted, Bach such con-
tract, purchase order or subcontract
must clearly identify the article to be
produced and must identify the license
number or exemption under which the
technical data was exported; and

() Lilcenges lssued pursuant to this
gsection muet be renewed prior to their
expiration If offshore procurement is to
be extended beyond the period .of valid-
ity of the original approved license. In
all instances a license for offshore pro-
curement must state as the purpose
“QOffshore procurement in accordance
with the conditions established in the
ITAR, including §124.18, No other use
will be made of the technical data.’ If
the technical data Involved in an off-
shore procurement arrangement ig oth-
arwlge exempt from the licensing re-
quirements of this subchapter (e.g.,
§126.4), the DSP-b referred to in the
first sentence of this sectlon is not re-
quired. However, fhe exporter must
comply with the other requirements of
this section and provide a written cer-
tification to the Directorate of Defanse
Trade Controlas ahnually of the offshors
procurement activity and clte the ex-
emption under which the technical
data wag exported, Ths exemptions
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under §125.4 of this subchspter may not
be used to establish offshore procure-
ment arrgngements.

{58 FR 39305, July 22, 1993, as asmended at 64
FR 17634, Apr. 12, 1999; 71 FR 20543, Apr. 21,
2008)

§124.14 Exports to warchouses or dis-
tribution points outside the United
States,

(a) Agreements, Agreements (8.g., con-
tracts) between U.8. persons and for-
elgn persons for the warehousing and
digtribution of defense articles mugt be
approved by the Directorate of Defenge
Trade Controls before they enter into
force, Such agreements will be limited
to unclassified defense articles and
must contain conditions for special dis-
tribution, end-use and reporting, Li-
cenges for exports pursuant to such
agreoments must be obtalned prior to
exports of the defense articles unless
an exemption under §123.16(b}(1) of this
subchapter is applicable,

(by Required information. Proposed
warehouging and distribution agree-
ments (and amendments thereto) shall
be gubmitted to the Directorate of De-
fense Trade Jontrols for approval. The
following information must be included
in all such agreements:

(1) A description of the defense arti-
cles Involved including test and sup-
port equipment covered by the U.8,
Munitions I.Ast, This shall include
when applicable the military nomen-

clature, the Federal stock number,

nameplate data, and any control num-
bers under which the defenge articles
ware developed or procured by the U.S.
Government. Only those defense arti-
c¢les apecifically listed in the agree-
ment will be eligible for export under
the exemptlon In §123,16(b)1) of this
subchapter.

(2} A detailed statement of the terms
and conditions under which the defense
articles will be exported and distrib-
uted,

(3} The duration of the propossd
agreement;

(4) Bpecific identification of the
country or countries that comprise the
distribution territory. Distribution
must be specifically limited to the gov-
ernments of such countries or to pri-
vate entities seeking to procure de-
fense articles pursuant to a contract

22 CFR Ch. | (4-1-11 Edition)

with & government within the distribu-
tion territory or to other eligible enti-
ties as specified by the Directorate of
Defonse Trade Controls, Consequently,
any deviation from this condition must
be fully explained and justified. A non-
transfer and use certificate (DSP-83)
will be required to the same extent re-
quired in llcenging agresments under
§124.9¢b),

(e) Reguired statemenis. The following
gtatements must be included In all
warehousing and digtribution agree-
ments:

(1) “This agreement shall not enter
into force, and may not he amended or
extended, without the prior written ap-
proval of the Department of State of
U.8. Government,”’

(2) “'This agreement is subject to all
United States laws and regulations re-
lated to exports and to all adminigtra-
tive acts of the United States Govern-
ment puranant to such laws and regula~
tions.

(3) “The parties to thiz agreement
agres that the obligations contained in
this agreement shall not affect the per-
formance of any obligations created by
prior contracts or subcontracts which
the parties may have Individually or
collectively with the U.8, Covern-
ment.””

(4) “No llability will be incurred by
or attributed to the U.8. Government
in oconnection with any possible in-
fringement of privately owned patent
or proprietary rights, sither domestic
or forelgn by reason of the U.B. Gov-
ernment's approval of this agreement.”

(6) "No export, sale, transfer, or
other disposition of the defense articles
covered by this agreement iz author-
ized to any oountry outslde the dis-
tribution territory without the prior
written approval of the Directorate of
Defenge Trade Controls of the U.8. De-
partment of State,”

(8) “The parties to thig agreement
agras that an annual report of sales or
other transfers pursuant to this agree-
ment of the licensed articles, by quan-
tity, type, U.8. dollar value, and pur-
chaser or reciplent shall be provided by
(applicant or licensee) to the Depart-
ment of State.” This clange must gpeci-
fy which party ig cobligated to provide
the annual report. Such reports may be
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submitted either directly by the Ii-
cengse or indirectly through the licen-
gor, and may cover calendar or fiscal
vears. Reportg shall be deemed propri-
etary information by the Department
of Stato and will not be disclosed to
unauthorized persons. (See §136.10(b) of
this subchapter.)

(N (Licensee) agrees to incorporate
the following statement as an integral
provigion of a contract, invoice or
other appropriate document whenever
the artlicles covered by this agreement
are sold or otherwise transferred:

Thege commodities are authorized for ex-
port by the U.8. Government only to (coun-
try of nltimate destination or approved sales
territory). They may nob be resold, diverted,
transferred, transshipped, or otherwlse be
digposed of in any other country, elther in
their original form or after being Incor-
porated through an Intermediate process
into other end-ltems, without the prior writ-
ten approval of the U.8., Department of
State,

(8) “*All provisions in this agreement
which refer to the United States Gov-
ernment and the Department of State
will remain binding on the parties after
the termination of the agreement,”

(9) Additional clause. Unless the arti-
cles covered by the agreement are in
fact intended to he distributed to pri-
vate persons or entitles (e.g,, sporting
firearms for commerclal resale, cryp-
tographic devices and software for fi-
nancial and business applications), the
following clause must be included in
all warehouging and distribution agree-
ments: “Sales or other transfers of the
licensged article shall be limited to gov-
ernments of the countries in the dis-
tribution territory and to private enti-
tles seeking to procure the licensed ar-
ticle pursuant to a contraot with a gov-
ernment within the distribution terri-
tory, unless the prior written approval
of the U,%. Department of State is ob-
tained.”

(d) Special clawses for agreements relat-
ing to significant military equipment.
With respect to agreements for the
warehousing and distribution of slgnifi-
cant military equipment, the following
adaitional provisions must be included
in the agreement.

(1) A completed nontransfer and use
cortificate (DSP-83) must be executed
by the foreign end-uger and submitted
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to the U.8, Department of State before
any trangfer may take place,

(2) The prior written approval of the
U.8, Department of State must be ob-
tained before entering into a commit-
ment for the trangfer of the llcensed
article by sale or otherwise to any per-
son or government outside the ap-
proved diatribution territory.

(8} Transmitiel letters. Requests for
approval of warshousing and distribu-
tion agreements with foreign persons
must be made by letter. The original
letter and seven coples of the letter
and seven copies of the proposad agree-
ment shall be submitted to the Direc-
torate of Defense Trade Uontrols. The
lettor shall contain:

() A statement glving the appli-
cant’s Directorate of Defense Trade
Controls registration number.

(®) A statement identifying the for-
eign party to the agreement.

(3) A statement identifying the de-
fense articles to be distributed under
the agreement.

(4) A statement identifying any U.8.
Government contract under which the
aquipment may have been generabed,
improved, developed or supplied to the
U.8. Government, and whether the
equipment wag derived from any bid or
other proposal to the U.8. Government.

(6) A statement that no classifled de-
fense articles or clagsified technleal
data are involved.

(6) A statement ldentifying any pat-
ent application which discloses any of
the subject matier of the equipment or
related toechnical data covered by an
invention secrscy order issued by the
U.&, Patent and Trademark Office,

(f) Required clauses. The following
statements must be made in the letter
of trangmittal:

(1) *“If the agresment is approved by
the Department of State, such approval
will not be construed by (applicant) as
passing on the legality of the agree-
ment from the gtandpoint of antitruat
laws or other applicable statutes, nor
will (the applicant) congtrue the De-
partment’s approval as constituting ei-
ther approval or disapproval of any of
the business terms or conditions be-
tween the parties to the agreement.”

(2) “The (applicant) will not permit
the proposed agreement to enter into
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force until 16 has been approved by the
Department of State.”

{3) “(Applicant) will furnish the De-
partment of State with one copy of the
signed agreement (or amendment
thereto) within 30 days from the date
that the agreement is concluded, and
will inform the Department of its ter-
mination not legs than 30 days prior to
expiration. If a declsion 18 made not to
conclude the proposed agreement, (ap-
plicant) will so inform the Department
within 60 days.”

[68 FIX 39305, July 22, 1993, as amended ab 71
TR 20544, Apr, 21, 2006]

§124.15 Special Export Controls for
Defense Articles and Defense Serv-
ices Controlled under Category XV:
Space Systems and Space Launches.

{a) The export of any satellite or re-
lated item (see §121.1, Category XV(a)
and (8)) or any defenge gervice con-
trolled by thlg subchapter assoclated
with the launch in, or by nationals of,
& country that is not a member of the
North Atlantic Treaty Organization or
a major non-NATO ally of the United
Btates always requires special exports
controls, in addition to other export
controls required by this subchapter,
ag follows:

(1) All licenses and other requests for
approval require & technology transfer
control plan (TTCOP) approved by the
Department of Defongse and an
encryption technology control plan ap-
proved by the National Security Agen-
cy. Drafts reflecting advance discus-
slons with both agencies must accom-
pany submigsion of the licenss applica-
tion or proposed technical assistance
agreement, and the letter of trans-
mittal required in §124.12 must identify
the U.8. Government offlelals familiar
with the preparation of the draft
TTCPs, The TTCP must require any
U.8, pergon or enbity involved in the
sxport to notify the Department of De-
fense in advance of all meetings and
interactions with any foreign person or
entity that is a party to the export and
require such U,8, person or entity to
certify that it has complied with this
notification requirement within 30
days after launch.

(2) The U.8. psrson must make ar-
rangements with the Department of
Defenge for monitering., The costs of

22 CER Ch. | (4-1-11 Edition)

such monltoring services must be fully
relmbursed to the Department of De-
fense by the U.8, person receiving such
services. The letter of transmittal re-
quired under §124.12 must also state
that such reimbursement arrange-
ments have besen made with the De-
partment of Defense and identify the
specific Department of Defenge official
with whom these arrangements have
been made, As required by Public Law
105-261, such monitoring will cover, but
not be limited to—

(1) Technical discusgions and activi-
ties, including the design, develop-
ment, operation, maintenance, modi-
fication, and repair of satellites, sat-
ellite components, wmissiles, other
equipment, launch facilities, and
launch vehicles;

(ii) Batellite processing and launch
activities, including launch prepara-
tion, satellite transportation, integra-
tlon of the satellite with the launch ve-
hicle, testing and checkout prior to
launch, satellite launch, and return of
squipment to the United Btates;

(1i1) Aotivitles relating to launch
fallure, delay, or cancellation, includ-
ing post-launch failure inveatigations
or analyses with regard to either the
lJapuncher or the satellite; and

(iv) All other aspects of the launch.

(b} Mandalory licenses for launch
fajlure (crash) investigations or anal-
yses: In the event of a failure of a
launch from a foreign country (includ-
ing a post liftoff failure to reach proper
orbit)—

{1} The activities of U.8, pergong or
entities in connection with any subse-
quent Investigation or analysis of the
failure continue to be subject to the
controlg established under section 38 of
the Arms Export Control Act, includ-
ing the requirements under this sub-
chapter for express approval prior te
participation in such investigations or
analyses, regardless of whether a li-
cense was issued under this subchapter
for the initial export of the satellite or
satellite component;

(2) Officials of the Department of De-
fense musgt monitor all activities agso-
ciated with the investigation or anal-
yses to insure against unauthorized
transfer of technlcal data or services
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and U.8. persons must follow the proce-
dures get forth in paragraphs (a)(1) and
{a)(2} of this Category.

(o) Although Public Law 106-261 does
not reguire the application of special
export controls for the launch of U.S.-
origin satellites and components from
or by natlonals of countries that are
members of NATO or major non-NATO
allies, such export controls may none-
theless be applied, In addition to any
other export controls required under
this subchapter, a8 appropriate in fur-
therance of the security and foreigh
polioy of the United States. Further,
the export of any artlcle or defenge
service controlled wunder this sub-
chapter to any degtination may also re-
gquire that the special export controls
ldentiflied in paragraphs (a)(1) and (a)(2)
of this category be applied in further-
ance of the geourity and foreign policy
of the Unlted States.

(d) Mandatory licenses for exporta to
ingurance providers and underwriters:
None of the exemptions or sub-licens-
ing provisions available in this sub-
chapter may be used for the export of
technical data in order to obtain or
gabtiafy insurance regquirements. Such
exporta are always subject to the prior
approval and re-transfer requirements
of sectlons 3 and 38 of the Armg Hxport
Qontrol Act, as applied by relevant pro-
vigions of thig subchapter.

[64 FR 13681, Mar, 22, 1999])

§124,16 Special retransfer authoriza-
tions for unclassified technical data
and defense services to member
states of NAT(Q and the European
Union, Austyalia, Japan, New Zea-
land, and Switzerland.

The proviglons of §124.8(5) of this sub-
chapter notwithstanding, pursuant to
this subsection the Department may
approve access to unclassified defense
articles exported in furtherance of or
produced as & result of a TAA/MLA,
and retransfer of technical data and de-
fense services to Individuals who are
third country/dual national employees
of the foreign gignatory or ita approved
sub-llcensees provided they are nation-
alg exelusively of countries that are
members of NATO the Eurcopean Union,
Ausgtralia, Japan, New Zealand, and
Switzerland and their employer is a
slgnatory t6 the agreement or had exe-

§125.1

cuted a Non Digclogure Agreement. The
retransfor must take place completely
within the physical territories of these
countries or the United States. Perma-
nent retransfer of hardware is not au-
thorized.

[72 FR 71786, Deo, 19, 2007)

PART 125—LICENSES FOR THE EX-
PORT OF TECHNICAL DATA AND
CLASSIFIED DEFENSE ARTICLES

Seo,

126.1 Rxports subject to this part.

126.2 BExports of unclassified technical data.

1253 Exports of olassified technical data
and classified defense articles.

126.4 Hxembilons of gensral applioability.

126.5 Izemptions for plant visits,

126.6 Qertification requiremsenta for exemp-
tiong. '

1267 Procedures for the export of slassifled
technical data and othsr clasgifled de-
fensge articles.

125.8 [Reserved]

126,9 Piling of llcenses and cther authoriza-
tiona for exports of classified technioal
data and clagsified defense articles,

AUTHORITY: 8ecs, 2 and 38, Pub. L. 90-620, 90
Stat, 744 (22 U.B.C. 2762, 2778); W.0. 11858, 42
L, 4311; & OFR, 197 Comp, p.119; 22 U.8.C,
2661a.,

Bourom: 68 PR 39310, July 22, 1993, unless
otherwise noted.

£1256.1 Exports subject to this part.

(a) The controls of this part apply to
the sxport of technical data and the ex-
port of classified defenge artlcles, In-
formaticn which i1s in the public do-
main (gse §120.11 of this subchapter and
§125.4(b)(13)) is not subject to the con-
trols of this subchapter.

(h) A license for the export of tech-
nical data and the exemptions in §125.4
may not be used for foreigm production
purposes or for technical agslstance un-
less the approval of the Directorate of
Defense T'rade Controlg has been oh-
tained. Such approval is generally pro-
vided only pursuant to the procedures
specified in part 124 of this subchapter,

(e) Technical data authorized for ex-
port may not be reexported, trans-
ferred or diverted from the country of
ultimate end-use or from the author-
ized forelgn end-user {as desighated in
the license or approval for export) or
digclosed to a national of ancther coun-
try without the pricr written approval
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of the Directorate of Dsfsnge Trade
Controls,

(d) The controls of this part apply to
the exports referred to in paragraph {a)
of this section regardless of whether
the person who intends to export the
technical data produces or manufac-
tures defense articleg if the technical
data iz determined by the Directorate
of Defense Trade Controls to he subject
to the controls of thig subchapter,

(@) The provisions of this gubchapter
do not apply to technical data related
to articles in Category VI{(e) and Cat-
egory XVI, The export of such data is
controlled by the Department of En-
ergy and the Nuclear Regulatory Com-
migglon pursuant to the Atomic En-
orgy Aot of 1954, as amended, and the
Nuclear Non-Proliferation Act of 1978,

[66 PR 39310, July 22, 1998, as amended at 71
FR, 20644, Apr, 21, 20067

§125.2 Exports of wunclassified tech-
nical data.

(a) License. A license (DSP-5) i8 re-
quired for the export of unclassified
technical data unless the export is ex-
empt from the licensing requirements
of this subchapter. In the case of a
plant vigit, details of the proposed dis-
cussions must bo transmitted to the
Directorate of Defenge Trade Controls
for an appralsal of the technlcal data.
Seven coples of the technical data or
the details of the discussion must be
provided.

(b) Patents. A license 1ssued by the
Directorate of Defense Trade Controls
is required for the export of technical
data whenever the data exceeds that
which ig used to support a domestic fil-
ing of a patent application or to sup-
port a forelgn filing of a patent appli-
cation whenever no domestic applica-
tion has been filed. Requests for the fil-
ing of patent applications in a foreign
country, and requests for the filing of
amendments, modifications or supple-
menta to such patents, should follow
the regulations of the U.8, Patent and
Trademark Office in accordance with
37 CFR part 5. The export of technical
data to support the filing and proc-
egsing of patent applications in forelgn
countries is gubject to regulations
issued by the U.8. Patent and Trade-
mark Office purguant to 35 U.8.C. 184,

22 CFR Ch. | (4-1-11 Edition)

(c) Disclosures, Unless otherwise ex-
pressly exempted in this subchapter, a
license is required for the oral, visual
or documentary disclogure of technical
data by U.8, persons to foreign persons,
A license 13 required regardless of the
manner in which the technical data is
transmitted (e.g., in person, by tele-
phone, correspondence, electronic
means, etc.). A license is required for
such digelosures by U,S. pergons in con-
neotion with visits to foreign diplo-
matic misgions and congular offices,

(68 IR 39310, July 22, 1998, as amended at 71
FR 20644, Apr, 21, 2006)

§125.3 Exports of classified technical
data and classified defense articles.

(a)} A request for authority to export
defense articles, including technical
data, classifled by a foreign govern-
ment or pursuant to Executive Order
12366, successor orders, or other legal
authority must be submitted to the Di-
rectorate of Defense Trade Controls for
approval, The application must contain
full detalls of the proposed transaction.
It should also list the facility security
clearance code of all U8, parties on
the license and include the Defense Se-
curity Service cognizant security office
of the party responsible for packaging
the commeodity for shipment. A non-
transfer and use ocertificate (Form
DEP-83) executed by the applicant, for-
eign consignes, end-user and an author-
ized representative of the foreign gow-
ernment involved will be required,

(b} Classitied technical data which is
approved by the Directorate of Defense
Trade Controls either for sxport or re-
export atter a temporary import will be
transferred or disclosed only in accord-
ance with the requirements in the De-
partment. of Defense National Indus-
trial Security Program Operating Man-
ual (unless such requirements are in di-
rect conflict with guidance provided by
the Directorate of Defense Trade Con-
trols, in which case the latter guidance
must be followed), Any other reguire-
ments imposed by cognizant U.8, de-
partments and agencies must also be
satisfied.

(c) The approval of the Directorate of
Defense Trade Controls must be ob-
talned for the export of technical data
by a U.8, person to a foreigh person in
the U.8. or in a foreign country unless
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the proposed export is exempt under
the provisions of this subchapter.

() All communications relating to a
patent application covered by an inven-
tion secrecy order are to be addressed
to the U.8., Patent and Trademark Of-
fice (gee 87 OFR 5.11). ’

(68 FR 39310, July 22, 1993, ag amended at 71
PR 20644, Apr. 21, 2006]

§1254 Exemptions of general applica-
bility.

(&) The followlng exemptions apply
to exports of technical data for which
approval is not needed from the Direc-
torate of Defense Trade Controls, The
exemptions, except for paragraph
(b)(13) of this section, do not apply to
exports to proscribed deastinations
under §126.1 of this subchapter or for
pergons considered generally ineligible
under §120.1(c) of this subchapter. The
exemptions are also not applicable for
purposges of establishing offshore pro-
curement arrangements or producing
defense articles offghore (see §124.13),
except as authorized under §1256.4(c).
Transmisgion of classified information
must comply with the requirements of
the Department of Defenge Natlonal In-
dustrial Security Program Operating
Manual (unless such requirements are
in direct conflict with guldance pro-
vided by the Directorate of Defense
Trads conbrols, in which case the latter
guidance must be followed) and the ex-
porter must certify to the transmittal
authority that the technical data does
not exceed the techmical limitation of
the authorized export.

(1 The following exports are exempt
from the licensing requirements of this
subchapter.

{1} Technical data, including classi-
fied information, to be diaclosed pursu-
ant to an official written request or di-
roctive from the U.8. Department of
Defense;

(2) Technical data, including classi-
fied Information, in furtherance of a
manufacturing license or technical as-
sistance agreement approved by the
Department of State under part 124 of
this subchapter and which meet the re-
quirements of §124.3 of this subchapter;

(8) Technical data, including classi-
fled information, in furtherance of a
contract between the exporter and an
agency of the U.8. Government, if the

§125.4

contract provides for the export of the
data and such dats does not disclose
the details of design, development, pro-
duction, or manufacture of any defense
article;

(4 Jopies of technical data, including
clasgified information, previously au-
thorized for export to the same recipl-
ent. Revised copies of such technical
data are also exempt if they pertain to
the identical defenge article, and if the
revisions are solely editorial and do
not add to the content of technology
previously exported or authorized for
export to the same recipisnt;

{6) Technical data, Including olaszsi-
fied informsation, in the form of basic
operations, maintenance, and training
information relating to a defense arti-
ole lawfully exported or authorized for
export to the same reciplent. Inter-
mediate or depot-level repalr and
malntenance information may be ex-
ported only under a license or agree-
ment approved sgpecifically for that
purpose;

(8) Technical data, lnoluding clagsi-
fled information, related to firearmasa
not in excess of caliher b0 and ammu-
nition for such weapong, except de-
tailed design, development, production
or manufacturing information;

(7) Technical date, including classi-
fled infoermation, being returned to the
original gource of import;

(8) Technical data directly related to
classified information which has been
previousgly exported or authorized for
export in accordance with this part to
the same recipient, and which does not
discloge the details of the design, de-
velopment, production, or manufacture
of any defense article,

(9) Technical data, including classi-
fled information, and regardlegs of
media or format, sent or taken by a
U.8. person who 18 an employee of a
U.8. corporation or a U.8. Government
agency to & U.8. pergon employed by
that U.S8. corporation or to a U.S. Gov-
ernment agency outside the Unlted
States, Thls exemption is subject to
the limitations of §126.1(b) of this sub-
chapter and may be used only if:

(1) The technical data ig to be used
outside the United States solely by a
T.8. person;

(i) The U.3., person outside the
United States 12 an employee of the
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U.8. Government or is directly em-
ployed by the U.&. corporation and not
by a forelgn subsidiary; and

(1i1) The classified information 18
gent or taken outside the United States
in accordance with the requirements of
the Department of Defense Naticnal In-
dustrial Security Preogram Operating
Manual (unless such requirements are
in direct conflict with guidance pro-
vided by the Directorate of Defense
Trade Controls, in which case the lat-
ter guidance must be followed).

(10) Disclosures cf unclasgsified tech-
nical data in the U.8. by U.8. Ingtitu-
tions of higher learning to foreign per-
sons who are their bona fide and full
time regular employees. This exemp-
tion ig available only if;

(1) The employee’s permanent abode
throughout the period of employment
13 in the United States;

(i1) The employee is not a national of
g country to which exports are prohib-
ited pursuant to §126.1 of thiz sub-
chapter; and

(1i1) The institution informs the indi-
vidual in writing that the technical
data may not be {ransferred to other
foreign persons without the prior writ-
ten approval of the Directorate of De-
fenge Trade Controls;

(11) Technical data, including claggi-
fied information, for which the ox-
porter, pursuant to an arrangement
with the Department of Defense, De-
partment of Energy or NASA which re-
guires such exports, has been granted
an exemption in writing from the 1i-
cansing provigions of this part by the
Directorate of Defense Trade Controls,
Such an exemption will normally be
granted only if the arrangement di-
rectly implements an international
agreement to which the United States
18 a party and if multiple exports are
contemplated. The Directorate of De-
fense Trade Controls, in congultation
with the relevant U.8. Government
agancles, will determine whether the
interests of the United States Govern-
ment are best served by expediting ex-
ports under an arrangement, through an
exemption (see also paragraph (b)3) of
thig gection for a related exemption);

(12) Technical data which is specifi-
cally exempt under part 126 of this sub-
chapter; or
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{13) T'sechnical data approved for pub-
lic release (i.e., unlimited distribution)
by the cognizant U.8, Government de-
partment or agency or Office of Free-
dom of Information and Security Re-
view. This exemption is applicable to
information approved by the cognlzant
1.8, Government department or agen-
¢y for public release in any form. It
does not require that the information
be published in order to qualify for the
exemption,

() Defense services and related un-
classified technical data are exempt
from the licensing requirements of this
gubchapter, to nationals of NATO
countries, Australia, Japan, and Swe-
den, for the purposes of regponding to a
written request from the Department
of Defense for a quote or bid proposal.
Such exports must be pursuant to an
official written request or directive
from an authorized official of the 1.8,
Department of Defense, ‘The defense
gervices and technical data are limited
to paragraphs {c)(1), (c)2), and (c)(3) of
this section and must not include para-
graphs (e)(4), (e)(8), and (c)6) of this
gection which follow:

(1) Build-to-Print. ‘“Bulld-to-Print”
meang that a foreign consignee can
produee & defense article from engi-
neering drawings without any tech-
nical assistance from a U.S, sxporter.
This transaction is based strictly on a
‘hands-off’’ approach since the foreign
congignee is understood to have the in-
herent capability to produce the de-
fense article and only lacks the nec-
egsary drawlngs., Supporting docu-
mentation such as acceptance criteria,
and specifications, may be released on
an ag-required basls (i.e. “‘must have'}
such that the foreign consignee would
not be able to produce an acceptable
defenge article without this additional
supporting documentation. Docu-
mentation which 15 not absolutely nec-
essary to permit manufacture of an ao-
ceptable defense article (ie. “nioe to
have') 1s not considered within the
boundarieg of a “Bulld-to-Print’’ data
package;

)} Build/Destign-to-Specification.
“Build/Degign-to-Specification” means
that a foreign consignee can design and
produce a defenge article from require-
ment gpecifloations without any tech-
nical assigtance from the 1.8, exporter.
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This transaction is based gtrictly on a
“‘hands-off*’ approach since the forelgn
consighee is understood to have the in-
herent capability to both dealgn and
produce the defense article and only
lacks the necessary requirement infor-
mation,

(8) Busic Research. ‘‘Basic Research®
means a systemie sbudy directed to-
ward greater knowledge or under-
atanding of the fundamental aspects of
phenomena and observable faote with-
out specific applications towards proc-
eszes or products in mind. It does not
include ""Applied Research’ (l.e. a sys-
temic study to galn knowledge or un-
derstanding necessary to determine the
means by which a recognized and spe-
olfic need may be met. It is a system-
atic application of knowledge toward
the production of useful materials, de-
vices, and systems or methods, includ-
ing design, development, and improve-
ment of prototypes and new processes
to meet specific requirements.);

(4) Destgn Methodelogy, such as; The
underlying enginesering methods and
design philosophy wutilized (i.e., the
“why or information that explaing
the rationale for particular deslgn de-
cigion, engineering feature, or perform-
ance requirement); engineering experi-
ence {e.g., lessong learned); and the ra-
tionale and assoclatied databases (e.g.,
deslgn allowables, factors of safety,
component life predictions, failure
analysis criteria) that establish the
operational requirements (e.g., per-
formance, mechanical, electrical, slec-
tronie, reliability and maintainability)
of a defense article. (Final analytical
results and the initlal conditions and
parameters may be provided.)

(b) Engineering Analysis, such as: Ana-
lytical methods and tools used to de-
aign or evaluate a defense article’s per-
formance agalnst the operational re-
quirements. Analytical methods and
tools include the development and/or
uss of mockups, computer models and
simulations, and test facilities. (Final
analytical results and the initial condi-
tiong and parameters may be provided.)

(6) Manufacturtng Know-how, such ag:
information that provides detailed
manufagcturing processes and tech-
niques needed to translate a detalled
design into a qualified, finished defense
article, (Information may be provided

§125.4

in a build-to-print package that 18 neo-
egsary in order to produce an accept-
able defenss article.)

(d)1) Defense services for the items
idenfified in §123.16(b)(10) of this sub-
chapter exported by accredited U.8. in-
sbtitutions of higher learning are ex-
empt from the licensing reguirements
of this subchapter when the export is:

(1) To <countries identifled in
§123.16(b)10)(1) of this subchapter and
excluslvely to nationalg of such coun-
tries when engaged in international
fundamental research conducted under
the asgis of an aceredited U.8. institu-
tion of higher learning; and

¢i1) In direct support of fundamental
research as defined in §120.11(8) of this
subchapbter being conducted either at
accredited U.8. institutlons of higher
learning or an accredited institution of
higher learning, a governmental re-
search center or an established govern-
ment funded private research center lo-
cated within the countries identified in
§123.16¢b)(10)(i) of thig subchapter; and

(il1) Limited to discussions on assem-
hly of any article described iIn
§123.16{b)(10) of thig subchapter and or
integrating any such article intc a sei-
entific, research, or experimental sat-
ellite.

(2) The exemption In paragraph (d}1)
of this section, while allowlng accred-
ited U.8. Institutions of higher learn-
ing to participate in technical meet-
ings with foreign nationalg from coun-
tries gpecified in §123.16(b}(10){1) of this
subchapber for the purpose of con-
ducting space scientifle fundamental
research either in the Unilted States or
in these countries when working with
information that meets the require-
ments of §120,11 of thig subchapter in
aotivities that would generally be con-
trolled as & defense service In accord-
anoe with §124.1(a) of this subchapter,
doeg not cover:

(i) Any level of defense service or in-
formation involving launch activities
ineluding the integration of the sat-
ellite or spacecraft to the launch vehi-
cle;

(il) Articles and information listed in
the Missgile Technology Control Regime
(MTCR) Annex or classified as slgnifi-
cant military equipment; or )

(il1) The transfer of or access to tech-
nical data, information, or software
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that 1s otherwise controlled by this
subchapter.

[66 FR 39310, July 22, 1993, a8 amended at 66
FR 45284, July 21, 2000; 66 FR 25900, July 10,
2001; 67 FR 15101, Mar. 29, 2002 71 FR 20645,
Apr, 21, 2006; 75 FR 52624, 52626, Aug. 27, 2010]

$125.56 Exemptions for plant visits.

(a) A license 18 not recquired for the
oral and visual disclosure of unclassi-
fied technical data during the course of
a clagsified plant visit by a foreign per-
son, provided: The clasgified visit has
itself bsen authorized purguant to a li-
cenge lssued by the Directorate of De-
fense Trade Controls; or the classified
visit was approved in connection with
an actual or potential government-to-
government program or project by a
7.8, Government agency having classl-
fication jurisdiction over the classified
defense article or clasgified technical
data involved under BExecutive Order
12356 or other applicable Exscutive
Order; and the unclagsifled information
to be released 18 direotly related to the
claggified defense article or technical
data for which approval was obtained
and does not disclose the details of the
design, development, production or
manufacture of any other defense arti-
cles. In the case of vigits involving
claggified information, the require-
ments of the Department of Dsafensge
Natlonal Industrial Security Program
Operating Manual must be met (unless
such requirerments are in direct con-
fliot with guldance provided by the Di-
rectorate of Defenge Trade Controls, in
which case the latter guldance must be
followed).

(b) The approval of the Directorate of
Defonge Trade Controls is not required
for the disclogure of oral and visual
claggified information to a foreign per-
son during the courge of a plant vigit
approved by the appropriate U8, Gov-
ernment agency if: The requirements of
the Departiment of Defense National In-
dugtrial Security Program Operating
Manual have been met (unless such re-
quirements are in direct conflict with
guidance provided by the Directorate
of Defense Trade Contrels, in which
cage the latter guidance must be fol-
lowed); the classified information i3 di-
rectly related to that which was ap-
proved by the U.8. Government agency;
it does not exceed that for which ap-
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proval was obtained; and it does not
disclose the details of the design, de-
velopment, production or manufacture
of any defense articles,

(c) A license is nob required for the
disclosure to a forelgn person of un-
clagsified technleal data during the
course of a plant visit (either classified
or unclassified) approved by the Direc-
torate of Defense Trade Controls or a
cognizant U.8. Government agency
provided the technical data does not
contain information in excess of that
approved for disclosure. Thig exemp-
tion does not apply to technical data
which could be used for design, devel-
opment, production or manufacture of
a defense article.

['71 FR 20845, Apr. 21, 2006]

§126.6 Certification requirements for
exempiions.

(a) To claim an exemption for the ex-
port of technical data under the provi-
siong of thig subchapter (e.g., §§125.4
and 125.5), the exporter must certify
that the proposed export is covered by
a relevant section of this subchapter,
to include the paragraph and applicable
gubparagraph, Oertifications consist of
clearly marking the package or letter
containing the technical data ‘22 CFR
[ingert TTAR exemption] applicable,”
This certification must be made in
written form and retained in the ex-
porter's files for a period of b years (see
§123.22 of this subchapter).

{b) For exports that are oral, visual,
or electronle the exporter must also
complete a written certifioation as in-
dicated In paragraph (a) of this section
and retain it for a period of 5 years.

[68 FR 61102, Qot. 27, 2003]

$1256.7 Procedures for the export of
classified techmical data and other
classified defense ariicles,

(ay All applications for the export or
temporary import of classified tech-
nical data or other clagsified defense
articles musgt be submitted te the Di-
rectorate of Defenge Trade Controls on
Form DSP-86.

(b) An application for the export of
classified technical data or other clas-
sified defense articles must be accom-
panied by seven copies of the data and
8 completed Form DSP-83 (3ee §123.10
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of this subchapter). Only one copy of
the data or descriptive literature musgt
be provided if a renewal of the license
18 requested. All classified materials
accompanying an application must be
trangsmitted to the Directorate of De-
fengse Trade Controls in accordance
with the procedures contained in the
Department of Defense National Indus-
trial Security Program Operating Man-
nal (unlegg such requirements are in di-
rect conflict with guidance provided by
the Directorate of Defense Trade Con-
trols, in which case the latter guidance
must be followed).

[71 F'I 20548, Apr. 21, 2008]
§125.8 [Reserved]

§125.9 Filing of licenses and other au-
thorizations for exports of classified
tochnical data and classified de-
fense articles.

Lioenseg and other awthorizations for
the export of olasgified technical data
or clagsified defenge articles will be
forwarded by the Directorate of De-
fense Trade Controls to the Defense Se-
curlty Service of the Department of
Defenge in accordance with the prowvl-
sions of the Department of Defense Na~
tionsal Industrial Security Program Op-
erating Manual (unless such require-
ments are in direct conflict with guid-
ance provided by the Directorate of De-
fense Trade Controls, in which case the
latter guidance must be followed). The
Directorate of Defense Trade Controls
will forward a copy of the license to
the applicant for the applicant’s Infor-
mation. The Defense Security Service
will return the endorsed license to the
Directorate of Defenge Trade Controls
upon completion of the authorized ex-
port or expiration of the license,
whichever occurs firgt.

[71 FR 20546, Apr. 21, 2008]

PART 126—GENERAL POLICIES AND
PROVISIONS

Seo,

126.1 YProhibited exports and sales to osrtain
conntries.

126.2 Temporary suspension or modification
of this subchapter.

126.3 Exceptlons,

126.4 Bhipments by or for Unlted States
Government agencies,

§126.1

126.5 Canadlan exemptiona.

126,6 Forelgn-cwnad military aircraft and
naval vessels, and the Forelgn Milltary
Sales program.

1267 Denlal, revocgtion, sugpensglon or
amsndment of licenses and other-approv-
als.

126.8 [Reserved]

126.¢ Advisory opinlons and related author-
izations,

126.10 Digologure of information.

196.11 Relstions to other provisions of law.

126,12 Centinuation in foroe,

126.13 Required Information.

126.14 Speolal comprehensive expert author-
1zations for NATO, Australla, and Japan,

126.16 Hxpedited processing of licenss appli-
catlong for the export of defenge articlen
and defense services to Auatralia or the
United Kingdem,

AUTHORITY: Secs. 2, 38, 40, 42 and 71, Pub, L.
90-628, 90 Stat. T44 (22 U.8.0. 2762, 2778, 2780,
2791 and 2787); E.O, 11858, 42 FR 4311; 3 CFR,
1877 Comp., .79 32 U,8.0, 2661a; 22 1.8.0,
287c; E.O. 12918, 69 FR 28205; 3 CPR, 1891
Comp., p.899; Seo, 1226, Pub. 1. 108-875.

SovroE: 68 FR 89312, July 22, 1993, unless
otherwiss noted,

§126.1 Prohibited exports and sales to
certain countries.

(a) General. It 1s the policy of the
United States to deny licenses and
other approvals for exports and im-
ports of deferise articles and defense
gervices, destined for or originating in
certain countries. This poliey applies
to Belarus, Cuba, BEritrea, Iran, North
Kores, Syria, and Venezuela. This pol-
1oy also applies to countries with re-
apect to which the United States main-
taing an arms embargo (e.g., Burma,
China, Liberia, and Sudan) or whenever
an export would not otherwise be in
furtherance of world peace and the ge-
curity and foreign policy of the United
States. Information regarding certain
other embargoes appears elsewhere in
this section. Comprehensive arms em-
hargoes are normally the subject of a
Btate Department notlce published in
the FEDHRAL REGISTER. The exemp-
tions provided in the regulations in
this subchapter, except §123,17 of this
subchapter, do not apply with respect
to articles originating in or for export
to any proscribed countries, areas, or
persons in this §126,1,

(b) Shipments. A defense article 1li-
censed for export under this subchapter
may not be shipped on a vessel, aircraft
or other means of conveyance which is
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owned or operated by, or leazed to or
from, any of the proscribed countries
OT Areas.

{c) Ezports and salss prohibited by
United Natlons Security Council embar-
goes, Whenever the United Nations Se-
curity Council mandates an arms em-
bargo, all trangactions that are prohib-
ited by the embargo and that involve
U.8. pergons anywhere, or any person
in the United States, and defense artl-
cles or services of a type enumerated
on the United States Munitiong List (22
OFR part 121), irrespective of origin,
are prohibited under the ITAR for the
duration of the embargo, unless the De-
partment of Btate publishes a notice in
the FRDERAL REGISTER specifying dif-
ferent measures. Thig would include,
but is not limited to, transactions in-
volving trade by U.8. persons who are
located inside or outside of the United
States in defense articles or services of
U.8. or foreign origin that are located
inside or outside of the United States.
United Nations Arms Embargoes in-
clude, but are not necessarily limited
to, the following eountries:

(1) Cote d'Ivoire

(2) Democratic Republic of Congo
(see also paragraph (1) of this section)

(3) Iraq

(1) Iran

(6) Liebanon

{6) Likeria

(7T) North Korea

(8) Bierra Lieone

(9) Somalia

(10} Sudan

(Q) Terrvorism, Exports to countries
which the Secretary of Btate has deter-
mined to have repeatedly provided sup-
port for acts of international terrorism
are contrary to the forelgn policy of
the United States and are thue subject
to the policy epecified in paragraph (a)
of this sectlon and the requirements of
gection 40 of the Armas Hxport Control
Act (22 U.8.C. 2780) and the Omnibus
Diplomatic Security and Anti-Ter-
rorism Act of 1986 (22 U.8.0. 4801, note).
The countries in this category are:
Cuba, Iran, North Korea, Sudan and
Syria.

{e) Proposed sales. No gsale or transfer
and no proposal to gell or transfer any
defensge articles, defense gervices or
technical data subject to this sub-
chapter may be made to any country
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referred to in this gection (including
the embasgies or eongulates of such a
country), or to any person acting on its
behalf, whether In the United States or
abroad, without first obtaining a li-
cense or written approval of the Direc-
torate of Defense Trade Controls. How-
ever, In accordance with paragraph (a)
of this seotion, it is the pollcy of the
Department of State to deny licenses
and approvals in such cases, Anhy per-
gon who knows or has reason to kKnow
of such a proposed or actual sale, or
trangfer, of such articles, services or
data muet immediately inform the Di-
rectorate of Defense Trade Controls.

{f) Irag. It 18 the policy of the United
States to deny licenses, other approv-
als, exports and imports of defense ar-
ticles, destined for or originating in
Iraq except, if determined to be in the
national interest of the United States
and subject to the notification require-
ments of section 1504 of Public Law
108-11, exports may be authorized of
nonlethal military equipment and, in
the case of lethal military equipment,
only that which is designated by the
Secretary of State (or designee) for use
by a reconstituted (or interim) Iragi
military or police force, and of small
arms designated by the Secretary of
Jtate (or designee) for use for private
security purposes.

(g) Afghanistan, It ig the policy of the
United States to deny licenses, other
approvals, exports and imports of de-
fense articles and defense services, des-
tined for or originating in Afghanistan
except for the Government of Afghani-
gtan (currently the Afghan Interim Au-
thority) and the International Security
Asgigtance Force, which will be re-
viewed on a cage-by-case basis. In addi-
tion, lists of persons subject to a broad
prohibition, including an arms embar-
go, due to thelr affiliation with the
Taliban, Usamsg bin Laden, Al-Qaida or
those associated with them will con-
tinue to be published from time to
time.

(h) [Regerved}

(1) Democratic Republic of the Congo. 1t
iz the policy of the United States to
deny licenses, other approvals, exports
or imports of defenge articles and de-
fenge services destined for or origi-
nating in the Democratic Republic of
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the Congo except for non-lethal equip-
ment and training (lethal and non-le-
thal} to the United Nations Organiza-
tlon Migeion 1n the Democratic Repub-
lic of the Uongo (MONUCQC), the transi-
tional National Unity Govermment of
the Democratic Republic of the Congo
and the integrated Congolese national
army and police forces, guch units op-
orating under the command of the stat-
major integre of the Congolege Armed
Forces or National Police, and such
unite in the process of being integrated
outside the provinces of North and
South Kiva and the Iturt district; and
non-lethal equipment for humanitarian
or protective use, and related asslst-
ance and training, ag notified in ad-
vance to the UN, An arms embargo ex-
igts with respect to any recipient in
the Democratic Republic of the Congo.

(1) Haiti, It 18 the policy of the United
States to deny licenses, other approv-
als, exports or Imports of defenge arbi-
cleg and defenge gervices, destined for
or originating in Haltl, A denlal policy
will remain for exportg or imports of
defense arbticles and defense services
destined for or originating in Haitl ex-
cept, on a case-by-case baslyg, for sup-
plies of arms and related materials or
technical training and assistance in-
tended solely for the support of or use
by security unite that operate under
the command of the Government of
Haiti, supplies of arms and related ma-
ferials for technical training and as-
asistance intended solely for the support
of or use by the United Nations or a
United Nations-authorized misslon,
and personal protective clothing, in-
cluding flak jackete and helmets, for
use by personnel from the United Na-
tiong and other international organiza-
tiong, repregentatives of the media, and
development workers and associated
personnel. All shipments of arms and
related materials consistent with such
exemptions shall only be made to Hai-
tlan security unifs as designated by
the Government of Haifi, in coordina-
tion with the U.8. Government.

(k) Libya. It 1s the policy of the
United Sates to deny licenses, other
approvals, exports or imports of de-
fenge articles and defense services des-
tined for or originating in Libya ex-
cept, on a case-by-case basis, for:

§126.1

(1) Non-lethal defense articles anéd de-
fense services,

(2) Non-lethal safety-of-usse defsnse
articles (e.g., cartridge actuated de-
vices, propellant actuated devices and
technical manuals for military aircraft
for purposes of enhancing the safety of
the alrcrew) ag spare parts for lethal
end-1tems,

Por non-lathal defenge end-items, no
digtinction will be made between
Libya's existing and new inventory.

(1) Vietnam. It is the policy of the
United Sates to deny licenses, other
approvals, exports or imports of de-
fense articles and defenge gervices des- |
tined for or originating in Vietnam ex-
cept, on a cage-by-cage basig, for:

(1) Non-lethal defense articles and de-
fense services, and

(2) Non-lethal, safety-of-use defense
articles (e.g., cartridge actuated de-
vices, propellant actuated devices and
technical manuals for military aircraft
for purposes of enhancing the safety of
the alrcraft crew) for lethal end-items.

For non-lethal defense end-items, no
distinotion will be made between Viet-
nam’s sxlsting and new inventory.

(m) Somalia. Tt is the policy of the
United Sates to deny licenses, or other
approvals, for exports or imports of de-
fense articles and defense services des-
tined for or originating in Somalia. A
denial policy will remain for exports or
imports of defenge articles and defense
gervices destined for or originating in
Somalla except, on a case-by-case
basis, for defense articles and defense
services Intended solely for:

(1) Bupport for the African Union
Misgion to Somalia (AMISOM), and

(2) Suppert for the purpoge of helping
develop gecurity gector Institutions in
Somalla that further the objectives of
peace, stability and reconciliation in
Somalia, after advance notification of
the proposed export by the United
States Government to the UN Somalia
Sanctions Committee and the absenoce
of a negative declsion by that com-
mittes.

Bxemptions from the licenging require-
ment may not be used with reaspect to
any export to Somalia unlesdg specifi-
cally anthorized in writing by the Di-
rectorate of Defense Trade Controls,
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(n) Sri Lanka. It is the policy of the
United Btates to deny licenses and
other approvals t0 export or otherwise
transfer defense articles and gervices to
Sri Lanka except, on a oase-by-case
bagig, for technical data or equipment
made avallable for the limited purpeses
of maritime and alr surveillance ang
communications.

[68 FR, 39312, July 22, 1963)

FEDITORIAL NOTE: For FEDHRAL REGISTER ol-
tations affecting §126.1, wee the Tist of OFR
Sectlons Affected, which appears In the
Finding Aids sectlon of fhe printed volume
and at www.fdsys.gov.

§126.2 Temporary suspension or modi-
fieation of this subchapter,

The Deputy Assistant Secretary for
Defense Trade Controls or the Man-
aging Director, Directorate of Defense
Trade Controls, may order the tem-
porary suspenslon or modification of
any or all of the regulations of this
subchapter in the interest of the secu-
rity and forelgn policy of the United
Btates.

{71 FR 20646, Apr. 21, 2006]

$126.3 Exceptions.

In a case of exceptional or undue
hardship, or when i% 18 otherwige in the
intorest of the United States Govern-
ment, the Director, Office of Defense
Trade Controls may make an exception
to the provisions of this subchapter.

§126,4 Shipments by or for United
States Government agencies.

(a) A license is not required for the
temporary imypeort, or temporary ex-
port, of any defense article, including
technical data or the performance of a
defenpe gervice, hy or for any agency of
the U8, Qovernment for official use hy
such an agency, or for carrying out any
foreign assistance, cooperstlve project
or sales program authorized by law and
subjeet to control by the President by
other means. Thig exemption applies
only when all aspects of a transaction
(export, carriage, and delivery abroad)
are affected by a United States Govern-
ment agency or when the export 1s cov-
ered by a United States Government
Bill of Lading, 'This exemption, how-
ever, does not apply when a U.8. Gov-
ernment agency acts as a transmittal
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agent on behalf of a private individual
or firm, either as a convenience or in
satisfaction of security requirements.
The approval of the Directorate of De-
fense Trade Controls must he obtained
before defense articles previously ex-
ported pursuant to this exemption are
permanently transferred (e.z., property
digposal of surplus defense articles
overseas) unless the transfer is pursu-
ant to a grant, sale, lease, loan or coop-
erative project under the Arms Export
Contrel Act or a sale, lease or loan
under the Forelgn Assistance Aot of
1961, &8 amended, or the defonse arti-
cles have been rendered useless for
military purposes beyond the possi-
bility of restoration,

Notrs Special definition. For purposes of
thig saction, defense articlss exporbed abroad
for incorporation into a forelgn launch vehi-
ols or for use on a forelgn launch vehicle or
sabellite that is to be launched from a for-
elgn country shall be oconsldered a perma-
nent expoert.

(b) This sectlon does not authorize
any department or agency of the U.8.
Government to make any export which
iz otherwise prohibited by virtue of
other administrative provisions or by
any statute.

{c) A license is not required for the
temporary import, or temporary or
permanent export, of any classifled or
unclassified defense articles, Including
teohniocal data or the performance of a
defenge service, for end-use by a U.8.
Government Agency in a foreign coun-
try under the following cireumstances:

(1) The export or temporary import ig
pursuant to a contract with, or written
direction by, an agency of the T.8.
Government; and

(2) The end-uger in the foreign coun-
try iz a U.8. Government agency or fa-
cility, and the defense articles or tech-
nical data will not be transferred to
any foreign person; and

(3) The urgency of the U.8. Govern-
ment requirement is such that the ap-
propriate export license or U.8. Gov-
ornment Bill of Lading could not have
been ebtained in & timely manner.

(d) A Bhipper’s Export Declaration
(8ED), required under §123.22 of this
subchapter, and a written statement by
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the oxporter certifying that these re-
quirements have been met must be pre-
sonted at the time of export to the ap-
propriate Port Director of U.8, Cus-
toma and Border Protection or Depart-
ment of Defensge transmittal suthority,
A copy of the SED and the written cer-
tification statement shall be provided
to the Directorate of Defenge Trade
Controlg immediately following the ex-
port.

(68 FR 39312, July 22, 1993, as amended at 70
FR 50864, Aug, 29, 2005]

§126.6 Canadian exemptions.

(a) Temporary tmpori of defense arti-
cies. Port Director of U.8. Customs and
Border Protection and postmasters
shall permit the temporary lmport and
return to Canada without a license of
any unclassified defense articles (see
§120.6 of thls subchapter) that origi-
nabe in Canada for temporary use in
the United States and return to Can-
ada, All other temporary imports ghall
be in accordance with §§123.3 and 123.4
of thig subchapter.

(b) Permanent and temporary export of
defense articles. Except as provided
below, the Port Director of U.8. Cus-
toms and Border Protection and post-
masaters shall permit, when for end-use
in Canada by Canadlan Federal or Pro-
vincial governmental aunthorities act-
ing in an official capacity or by a Cana-
dian-registered persgon or return to the
United States, the permanent and tem-
porary export to Canada without a li-
oenge of defense articles and related
technical data 1dentified in 22 CFR
121.1. The above exemption 1s subject
to the following limitations: Defense
articles and related technlecal data, and
defense services identified in para-
graphs (b}1) through (b)(21) of this sec-
tion and exports that ftranglt third
countries, Such limitations also are
subject to meeting the requirements of
this subchapter, (to include 22 CFR
120,1¢c) and (d), parts 122 and 123 (ex-
cept insofar as exemption from licens-
ing requirements is herein authorized)
and §126.1, and the requirement to ob-
tain non-transfer and use assurances
for all gignificant military egquipment.
For purposes of this section, ‘‘Cana-
dian-registered person’” is any Oana-
dizn national (including Canadian busi-
ness entities organized under the laws

§126.5

of Canada), dual citizen of Canada and
a third country (subject to §126.1), and
permanent resident registered in Can-
ada in accordance with the Oanadian
Defense Production Act, and such
other Canadian Crown Corporatlions
identified by the Department of State
in a list of such persons publicly avail-
able through the Internet Web site of
the Directorate of Defense Trade Con-
trols and by other means, The defenge
articles, related technical data, and de-
fenge services identified in 22 OFR 121.1
continuing to require & license are:

(1) All classified articles, technical
data and defenss services coveresd by
§121.1 of this subchaypter.

(2) All Migsile Techriology Control
Regime (MTOR) Annex Ttems,

(3) Defonse services covered by part
124 of this subchapter, except for those
in paragraph (c} of this gection.

(4) Any transaction involving the ex-
port of defense articles and defense
gervices for which congregsional notifi-
cation is required in accordance with
§123.16 and §124.11 of this subchapter.

(6) All technical data and defense
gervices for gas turbine engine hot sec-
tlons covered by Oategories VI{) and
VIII(h). (This does not Include hard-
ware).

(6) Firearms, close assault weapons
and combat shotguns listed 1n Cat-
egory I,

(" Ammunition ligted in Category III
for the firearmasa in Category L.

(8) Nuclear weapons strategic deliv-
ery systems and all components, parts,
accesgoried and attachments spooifi-
oally designed for such systoms and aa-
gociated equipment.

(9) Naval nuclear propulsion equip-
ment lsted in Category VI{e).

(10) All Category VIII(a} items, and
developmental aircraft, engines and
components identified In Category
VIII(D,

(11) All Oategory XII{c), excapt any
1at- and 2nd-generation Image Inten-
gification tube and lst- and 2nd-genera-
tion image intensification night sight-
ing equipment. End items (see §121.8 of
this subchapter) in Category XII{¢) and
related technical data limited to bagic
operations, maintenance and tralning
Information as authorized under the
exembption in §1256.4(h)(6) of this sub-
chapter may be exported directly to a
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Canadian Government entity (i.e. fed-
eral, provincial, territorial, or munic-
ipal) without a license.

(12) Chemical agents listed in Cat-
sgory XIV (a), (d), and (e), biological
agents and biologically derived sub-
stances in Category XIV (b), and equip-
ment listed in Category XIV (f) for dis-
semination of the chemical agents and
biological agents listed in Category
XIV (a), (1), (d), and (e).

(18) Nuclear radiation measuring de-
vices manufactured to military speci-
fications listed in Category XVI(o).

{14) All spaceoraft in Category XV(a),
exeept commercial communications
satellites.

(156) Category XV(c), except end ltems
(see §121.8 of this subchapter) for end
use by the Federal Government of Can-
ada exported directly or indirectly
through a Canadian-registered person,

(16) Oategory XV(d),

(17) The following systems, comypo-
nents and parts included within the
coverage of Category XV(e):

(1) Anti-jam systems with the ability
to respond to incoming interference by
adaptively reducing anbenna gain
(nulling) in the dirsetion of the inter-
ference,

(ii) Antennas:

{A) With aperture (overall dimension
of the radiating portions of the an-
tenna) greater than 30 feet; or

(B) With all sidelobes less than or
squal to —35dB, relative to the peak of
the main beam; or

(0) Designed, modifled, or configured
to provide coverage area on the surface
of the earth less than 200 nautbical
miles in diameter, where ‘“‘coverage
area’ ia defined as that area on the
surface of the earth that is illuminated
by the main beam width of the antenna
(which ig the angular distance between
half power polnts of the beam).

(1ii) Optical intersatellite data links
(crogs links) and optical ground sat-
ellite terminals.

(iv) Spaceborne regensrative
baseband bprocessing (direct up and
down convergion to and from basgeband}
equipment.

(v) Propulsion gystems which permit
acceleration of the satellite on-orbit
(i.e., after mission orbit injection) at
rates greater than 0.1g.

22 CFR Ch. | (4-1-11 Edition)

{vl) Attitude control and determina-
tion systems designed to provide space-
oraft pointing determination and con-
trol or payload pointing system control
better than 0.02 degrees per axis.

(vil) All specifically deslgned or
modified systems, components, parts,
aceessorles, attachments, and associ-
ated equipment for all Oategory XVia)
items, except when specifically de-
signed or modified for use in commer-
cial communications satellites.

(18) Nuclear weapons, design and
testing equipment listed in Category
XVI.

(19) Submersible and oceanographic
vessols and related articles listed in
Category XX(a) through (d).

(20) Miscellaneous articles covered by
Category XXI.

{21) Man-portable. air defense gys-
tems, and their parts and components,
and technical data for guch systems
covered by Category IV,

(¢) Defense service eremption, A de-
fense gervice 18 exempt from the licens-
ing requirements of part 124 of this
gsubchapter, when the following criteria
can bhe met.

{1) The item, technical data, defense
gservice and transaction is not identi-
fied in paragraphs (b)X1) through (21) of
this section; and

(2) The transfer of technical data and
provigion of defense service is llmited
to the following activities:

1) Canadian-reglstered person or &
registered and eligible U.S. company
(in aoccordance with part 122 of this
subchapter) preparing & quote or hid
proposal in responsge to a written re-
quest from a Department or Agency of
the United States Federal Government
or from a Canadian Pederal, Provin-
cizl, or Territorial Government; or

(i1 Produce, design, assemble, maln-
tain or service a defensge article (i.e.,
hardware, technical data) for use by a
registered U,.8. company; or, a U.S.
Faderal Government Program; or for
ond use in a Canadlan Federal, Provin-
cial, or Territorial Government Pro-
gram; and

(iii) The defense fervices and tech-
nical date are limited to that defined
in paragraph (c)6) of this section; and

{3) The Canadian contractor and sub-
contractor certify, in writing, to the
U.8, exporter that the technical data
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and defense gervice being exported will
be used only for an activity identified
in paragraph (c)(2) of this section; and

(4) A written arrangement between
the U.8. exporter and the Canadian re-
cipient (such as a consummated Non-
Disclosure or other multi-party agree-
ment, Technology Transfer Control
Plan, contract or purchase order} must:

(1) Limit dellvery of the defanse arti-
clea being produced directly to an lden-
tifled manufacturer in the TUnilted
States reglstered In accordance with
part 122 of this subchapter; a Depart-
ment or Agency of the TUnited States
Federal CGovernment; a Canadian-reg-
igtered person authorized in writing to
manufacture defense articles by and for
the Government of Canada; & Canadian
PFederal, Provincial, or Territorial Gov-
ernment; and .

(ii) Prohibit the dlsclosure of the
technical data to any other contractor
or subcontractor who i3 not a Cana-
dian-registered person; and

(ii1) Provide that any subcontract
contain all the llmitations of this sec-
tion, and

(iv} Require that the Canadian con-
tractor, including subcontractors, de-
stroy or return to the U.S. exporter In
the United States all of the technical
data exported pursuant to the contract
or purchase order upon fulfillment of
the contract, unless for use by a Cana-
dian or United States Government en-
tity that requires in writing the tech-
nical data be maintalned. The U.8. ex-
porter must be provided written certifi-
catlon that the technical data is being
retalned or destroyed; and

(v) Include g clange requiring that all
documentation creatied from U8, tech-
nical data contaln the statement,
‘“This document contalns technical
data, the use of which ig restricted by
the U.8, Arms Export Control Act. Thig
data has been provided in accordance
with, and is subject to, the limitations
specified in §126.6 of the International
Traffic In Arms Regulations (ITAR).
By accepting thls data, the congignee
agrees to honor the requirements of
the ITAR; and

(8) The U.8. exporter must provide
the Directorate of Defense Trade Con-
trols a semi-annual report of all their
on-going activities authorized under
this section. The report shall include

§1265

the article(s) being produced; the end
user{s) (i.e., name of U.8, or Canadian
company); the snd item into which the
product 18 to be incorporated; the in-
tended end use of the product (e.g.,
United States or Canadian Defense con-
tract number and identification of pro-
gram); the name and address of all the
Canadian contractors and subcontrac-
Lors, and

(6) The defense services and techaical
data are limited to those in paragraphs
(e)B)(1), (1), (1) and (iv), and do not
include paragraphs (eXB)(v), (vi) and
(vii) of this section:

(1)  Build-to-print, ‘“‘Build-to-print’’
meang that s foreign congignee can
produce a defense article from engi-
neering drawings without any tech-
nical assistance from a U.8. exporter,
This transaction ig baged strictly on a
“hand-off*’ approach because the for-
eign consignee is understood to have
the Inherent capability to produce the
defende article and only lacks the nec-
esgary drawings, Supporting docu-
mentation such as aoceptance criteria,
and specifications, may be released on
an ag-required basis (i.e. ‘‘must have’’)
such that the forsign consignee would
neot be able to produce an accsptable
defense article without this additional
gupporting documentation, Docu-
mentation which iz not absolutely nec-
egsary to permit manufacture of an ac-
ceptable defense article ({.e. ‘'nice to
have’). 18 not congidered within the
boundaries of a “‘Build-to-print®’ data
package; and/or

(i) Build/Design-te-specifioation.
“Build/Design-to-gpacification®” means
that a foreign congignee can design and
produce a defense article from require-
ment apecifications without any tech-
nlcal agslstance from the U.8. exporter,
This transaction is baged gtrictly on a
“hands-off** approach gince the foreign
consignee is understood to have the in-
herent capahbility to both design and
produce the defense article and only
lacks the necessary requirement infor-
mation; and/or

(111) Basic research. ‘‘Basgic rosearch®
means & systemic study directed to-
ward greater knowledge or under-
standing of the fundamental aspects of
phenomena and observable facts with-
out specific applications towards proo-
esses or products in mind. It does not
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include “Applied Research” (f.e. a 8ys-
temic study to gain knowledge or un-
derstanding neceggary to determine the
means by which a recognized and spe-
cific need may be met. It is a system-
atic application of knowledge toward
the production of useful materials, de-
vices, and systems or methods, includ-
ing design, development, and improve-
ment of prototypes and new processes
to meet specific requirements.); and

(iv) Maintenance (i.e., Inspection,
testing, calibration or repair, including
overhaul, reconditioning andé one-to-
one replacement of any defective
items, parts or compenents, but ex-
cluding any modification, enhance-
ment, upgrade or other form of alter-
ation or improvement that changes the
bagic performance of the item); and
does not include

(v) Design methodology, such as: The
underlying engineering methods and
deslgn philosophy utilized {i.e,, the
‘Ywhy or information that explains
the rationale for particular design de-
cislon, englneering feature, or perform-
ance requirement); engineering oxperi-
once (e.g., lessons learned); and the ra-
tionale and associated databaszes (e.g.,
design allowables, factors of safety,
component life predictions, failure
analysis coriteria) that establish the
operational requirements (e.g., per-
formance, mechanleal, electrical, olec-
tronic, reliability and maintainability)
of a defense article, {(Final analytical
results and the initial conditiong and
parameters may be provided.)

{(vl) Engineering analysis, such as: An-
alytical methods and tools used to de-
gign or evaluate & defense article’s per-
formance against the operational re-
gulrements, Analytical methods and
tools include the development and/or
use of mockups, computer models and
simulations, and test facilities. (Final
analytical results and the initizl condi-
tions and parameters may be provided.;

(vil) Moanufocturing know-hAow, such
as: Information that provides detailed
manufacturing procegses and tech-
niques needed to translate a detailed
design into a qualified, finished defense
article, (Information may be provided
in a build-to-print package ldentified
in paragraph (c)(6)(1) of this section
that 18 necedsary in order to produce
an acceptable defense article.).

22 CFR Ch. | (4-1-11 Edition)

(d) Reexports/retransfer. Resxport/re-
transfer in Canada to another end user
or end use or from (anada to another
destination, except the United Sfates,
must in all ingtances have the pricr ap-
proval of the Directorate of Defense
Trade Controls, Unlegs otherwlse ex-
empt Iin this subchapter, the original
exporter is responsible, upon request
from & Canadlan-registered person, for
obtadning or providing reexport/re-
trangfar approval, In any instance
when the U.8, exporter is no longer
available to the Canadian end user the
request for reexport/retransfer may be
made directly to Deparbtment of State,
Directorate of Defense Trade Controls.
All requests must include the informa-
tion in §123.9(c) of this subchapter. Re-
export/retransfer approval 1s acquired
by:

(1) If the reexport/retransfer being re-
quested could be made purguant to this
section {i.e., & retransfer within Canada
to ancther eligible Canadian reciplent
under this section) if exported directly
from the U.8., upon receipt by the U,8.
company of a request by a Canadian
end user, the original U.S. exporter is
authorized to grant on bhehalf of the
U.8., Government hy confirming in
writing to the Canadian requester that
the reexport/retransfer is authorized
subject to the conditions of this seo-
tion; or

(2) If the reexport/retransfer is to an
end use or end user that, if directly ex-
ported from the U.3. requires a license,
retransfer mugt be handled in accord-
ance with §123.9 of this subchapter,

NoTes TO §126.6: 1, In any instance when
the sxporbter has knowledge that the delfensge
grilcle exempt from licensing is belng ex-
portad for use other than by a qualified Ca-
nadian-registered person or for export to an-
other forelgn destination, other than the
United Btates, in its originat form or incor-
porated Into another item, an export license
must be obtained prior to the transfer to
Canada.

2. Additional exemptions exist in other sec-
tions of this subchapter that are applicable
to Canada, for example Secs, 123.9, 126.4 and
194.5, which allows for the performance of da-
fense services related to training in bagic op-
erationg and maintenance, without a lloengs,
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for defense articles lawfully exported, in-
cluding those identified in paragraphs (h)(1)
through (21) of thip section,

[66 FR 10576, Feb. 16, 2001; 66 FR 36834, July
13, 2001, ad amended at 67 FR 78686, Deoc. 26,
2002; 70 F'R 346564, June 15, 2005; 70 'R 39919,
July 12, 2006; 70 F'R, 50964, Aug. 29, 2005; 71 FR,
20546, Apr. 21, 2008)

§126.6 Foreign-owned military aivcraft
and naval vessels, and the Foreign
Military Sales program,

(a) A license from the Directorate of
Defense Trade Controls is not required
if:

{1) The article or technical data to be
exported was gold, leaged, or loaned by
the Department of Defense to a forsign
country or imternational organirzation
purguant to the Arms Hxport Confrol
Act or the Forelgn Agsigtance Act of
1961, as amended, and

(2) The article or technical data is de-
livered to representatives of such a
country or organization in the Unlted
Btates; and

{3) The article or technical data 1s to
be exported from the United States on
a milibary airceraft or naval vessel of
that government or organization or via
the Defense Trangportation Service
(DT,

(b) Foretgn military aircraft and naval
vessels. A license is not required for the
entry into the United States of mili-
tary aircraft or naval vegsels of any
forelgn state if no overhaul, repair, or
meodification of the aircraft or naval
veasel is to be performed. However, De-
partment of State approval for over-
flight (pursuant to the 49 U.S.C. 40103)
and naval vislts must be obtained from
the Bureau of Political-Millitary Af-
fairs, Office of International Recurity
Operations,

(o) Foreign Military Sales Program. A
license from the Directorate of Defonse
Trade Controls 1s not required if the
defense article or technical data or a
defense service to be transferred was
gold, leaged or loaned by the Depart-
ment of Defense to a foreign country or
international organization under the
Forelgn Military Sales (FMS8) Program
of the Arms Export Control Act pursu-
ant to an Letter of Offer and Accept-
ance (LOA) authorizing such transfer
which meets the oriteria stated helow:

(1) Transfers of the defense articles,
technical data or defense servioes using

§126.6

this exemption may take place only
during the period which the FMS Let-
ter of Offer and Acceptance (T.OA) and
Implementing USG FMS contracts and
subcontracts are in effect and serve as
suthorization for the transfers here-
under in liew of a license. After the
USGE PMS contracts and subcontracts
have expired .and the LOA no longer
serves as such authorization, any fur-
ther provision of defense articles, tech-
nical data or defense services shall not
be covered by this section and ghall in-
stead be subject to other authorization
requirements of thig subchapter: and

(2) The defsnge article, technical data
or defense service to be transferred are
gspecifically identified in an executed
LOA, in furtherance of the Foreign
Military Sales Program signed by ahn
authorized Department of Defense Rep-
resentative and an authorized rep-
regentative of the forelgn government,
and

(3) The transfer of the defense article
and related technical data 1s effected
during the duration of the relevant
Letter of Offer and Accepbance (LOA),
similarly a defenge gervice ig to be pro-
vided only during the duration of the
USG FMS contract or subcontract and
not to exceed the specified duration of
the LOA, and

(4)y The transfer ig not to a country
1dentified in §126.1 of this subchapter,
and

(8) The TU.8. person responsible for
the transfer maintaing records of all
transfers in accordance with part 122 of
this subchapter, and

(8) For transfers of defense articles
and technical data,

(1) The transfer iz mads by the rel-
evant foreign diplomatic miagion of the
purchasing country or its authorized
freight forwarder, provided that the
freight forwarder 1g regigtered with the
Directorate of Defenge Trade Controls
pursuant to part 122 of this subchapter,
and

(11) At the time of shipment, the Port
Director of U,8, Customs and Border
Protection 1s provided an original and
properly executed DSP-94 accompanied
by & copy of the LOA and any other
documents required by U,8. Customs
and Border Protection in carrying out
its responsibilities. The Bhippers Ex-
port Declaration or, if authorized, the
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outbound manifest, must be annotated
“*Thig ghipment is being exported under
the authority of Department of State
Form DEP-84. It covers FMS Case [in-
sert cage identification], expiration [in-
sert date], 22 CFR 126.6 applicable. The
7.8, Government point of contact 18

, telephons number 7
and

(111) If, clamsified hardware and re-
lated technical data are involved the
transfer must have the requisite USG
gecurlty clearance and transportation
plan and be shipped in accordance with
the Department of Defense National In-
dustrial Security Program Operabing
Manual, or

(") For transfers of defenge gervices:

{i) A contract or subcontract between
the .8, pergon(s) responsible for pro-
viding the defense service and the USG
exists that:

(A) Bpecifically defines the scope of
the defensge sarvice to be transferred;

(B) Identifies the FMS case identi-
fiar,

(Q) Identifies the foreign recipients of
the defense service

(D) Identifies any other U.B. or for-
eign partieg that may be involved and
their roles/responsibilities, to the ex-
tont known when the contract is exe-
cuted,

() Provides a specified period of du-
ration in which the defensze gervice
may be parformed, and

(1) The U.8. person(s) identified in
the contract malintain a reglstration
with the Directorate of Defense Trade
Controls for the entire time that the
defense service 1s being provided. In
anhy instance when the U.S. registered
person(s) 1dentified in the contract em-
ploye a subcontractor, the subcon-
tractor may only use this exemption
when regigtered with DDTC, and when
such subcontract meets the above stat-
ed requlrements, and

(ii1) In instances when the defense
service involves the transfer of classi-
fied technical data, the U.S, person
transferring the defense service must
have the appropriate USG security
clearance and a transportation plan, if
appropriate, in compliance with the
Dopartment of Defense National Indus-
trial Securlty Program Operating Man-
ual, and

22 CFR Ch. | (4-1-11 Edition)

(iv) The U.8. person responsible for
the transfer reports the initial trans-
fer, clting this section of the ITAR, the
FMS case identifier, contract and sub-
contract number, the foreign country,
and the duration of the service belng
provided to the Directorate of Defense
Trade Controls using DDTC’s Direct
Shipment Verification Program.

[66 FR 46287, July 21, 2000, as amended at 70
FR 50964, Aug, 29, 2005; 71 FR 20646, Apr, 21,
2008)

§126.7 Denial, revocation, suspension
or amendment of licenses and other
approvals,

(a) Policy. Licenses or approvals shall
be denied or revoked whenever reguired
by any statute of the United States
(see §§127.7 and 127.11 of this sub-
chapter). Any application for an export
license or other approval under this
subchapter may be disapproved, and
any license or other approval or exemp-
tion granted under thia subchapter
may be revoked, suspended, or amend-
ed without prior notice whenever:

(1) The Department of State deems
such action to be in furtherance of
world peace, the national security or
the foreign policy of the United States,
or is otherwise advigable; or

(2) The Department of State believes
that 22 U.8.C. 2778, any regulation con-
talned in this subchapter, ox the terms
of ahy U.8. Government export author-
ization (including the terms of 8 manu-
facturing license or technical assist-
ance agreement, or export authoriza-
tion granted pursuant to the Export
Administration Act, as amended) has
been violated by any party to the ex-
port or other person having significant
interest in the transaction; or

(3) An applicant 1z the subject of an
indictment for a violation of any of the
U.3. criminal statutes enumerated in
§120.27 of this subchapter; or

{4) An applicant or any party to the
export or the agreement has been con-
victed of violating any of the U.8.
ceriminal statutes enumerated in §120.27
of this subchapter; or

() An applicant ig ineligible to con-
tract with, or to receive a license or
other authorization to import defense
articleg or defense services from, any
agency of the U.8, Government,; or
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(6) An applicant, any party to the ex-
port or agreement, any source or man-
ufacturer of the defense article or de-
fense serviee or any person who has a
significant interest in the transaction
hasg been debarred, suspended, or other-
wise 1s ineligible to receive an export
license or other authorization from any
agency of the U.8. government {(e.g.,
purguant to debarment by the Depart-
menft of Commerce ander 16 CFR part
760 or by the Department of State
under part 127 or 128 of this sub-
chapter); or

(M An applicant has falled to include
any of the information or documenta-
tion expressly required to support a li-
cenge application or other request for
approval under thig subchapter or as
required in the instructions in the ap-
plicable Department of State form. or

(8) An applicant is gubject to sanc-
tions under other relevant U.8, laws
(a.g., the Missile Technology Controls
title of the National Defense Author-
ization Aect for FY 19891 (Pub. L. 101~
610); the Chemical and Biological
Weapons Control and Warfare Elimi-
nation Act of 1891 (Pub. L. 102-182); or
the Iran-Iraq Arms Non-Proliferatlon
Aot of 1992 (Puhb, L. 102-484)).

(b) MNotification. The Directorate of
Defensge Trade Controls will notify ap-
plicants or licensees or other appro-
priate United States persong of actions
taken pursuant to paragraph (a) of this
geotion, The reagons for the action will
be gtated as specifically a8 security and
foreign polioy congiderations permit.

(¢) Reconsideration. If a written re-
quest for reconsideration of an adverse
decision is made within 30 days after a
person has been informed of the deci-
gion, the U.8. pergon will be accorded
an opportunity to present additional
information. The casge will then be re-
viewed by the Directorate of Defense
Trade Controls,

(d) Reconsideration of certain applica-
tions, Applications for licenses or other
requests for approval denied for re-
peated failure to provide information
or documentation expressiy required
will normally not be reconsidered dur-
ing the thirty day period following de-
nial. They will be reconsidersed after
this period only after z final decision is
mads on whether the applicant will he
gubject to an administrative penalty

§126.9

imposed purguant to this subchapter.
Any request for reconsideration shall
be accompanied by a letter explaining
the steps that have been taken to cor-
rect the fallure and to ensure compli-
ance with the requirementsa of this sub-
chapter.

(e) Speciol definition. For purposes of
this section, the term pariy to the ex-
pori means:

(1) The chief executive officer, presi-
dent, vice-presidents, other genior offi-
cers and officials (e.2., compbroller,
treasurer, general counssl) and any
member of the board of directors of the
applicant;

(Z) The frelght forwarders or deg-
lgnated exporting agent of the appll-
cant: and

(3) Any consignee or end-user of any
item to he exported.

[58 PR 39312, July 22, 19983, as amended at Tl
'R 20646, Apr. 21, 2006]

§126.8 [Reserved]

§126.9 Advisory opinions and related
authorizations.

(a) Advisory opinton. Any person de-
giring information as to whether the
Directorate of Defense Trade Controls
would ke llkely to grant a llcense or
other approval for the export or ap-
proval of a particular defengs article or
defense service to a particular country
may request an advisory opinion from
the Directorate of Defenge Trade Con-
trols. Advisory opinlons are lssued on a
cape-by-case bagls and apply only to
the particular matters presented to the
Directorate of Defense Trade Controls,
These opinions are not binding on the
Department of State, and may not be
used In future matters before the De-
partment, A requegt for an advisory
opinion must be made in writing and
must outline in detail the squipment,
it8 usage, the seourlty classification (1f
any) of the articles or related technical
date, and the country or countries in-
volvad. An original and seven coples of
the letter must be provided along with
geven coples of suitable descriptive in-
formation concerning the defense arti-
ole or defenge service.

(b) Related authorizations, The Direc-
torate of Defense Trade Controls may,
ad appropriate, in accordance with the
procedures set forth in paragraph (a) of
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this section, provide expert authoriza-
tlon, subject to all other relevant re-
quirements of this subchapter, both for
transactions that have besn the subject
of advisory opinions requested by pro-
gpective U.S, exporters, or for the Di-
rectorate’s own initiatives. Such ini-
tiatives may cover pllot programs, or
specifically anticipated circumstances
for which the Directorate considers
special authorizations appropriate.

[71 FR 20547, Apr. 21, 2006]

§126.10 Disclosure of information.

(a) Freedom of information. Sub-
chapter R of this title contains regula-
tlong on the availability to the public
of information and records of the De-
partment of 8tate, The provisions of
subchapter R apply to such disclosures
by the Directorate of Defense Trade
Controls,

(by Determinations required by law.
Section 38(e) of the Arms Export Con-
trol Act (22 U,8.C, 2778) provides by ref-
erence to certain procedures of the Bx-
port Administration Act that certain
information reguired by the Depart-
ment of State in connectlon with the
licensing process may generally not be
disclosed to the publie unless certain
determinations relating to the national
interest are made in accordance with
the procedures specified in that provi-
slon, except that the names of the
countries and types ané gquantities of
defense grticles for which licenses are
issued under thig section shall not be
withheld from public disclosure unless
the President determines that release
of such information would be contrary
to the natlonal interest. Registration
with the Directorate of Defensge Trade
Controlg 18 required of ¢ertain persons,
in accordsnce with Section 38 of the
Armg Export Control Act. The require-
ments and guidance are provided in the
ITAR pursuant to parts 122 and 129,
Registration is generally & pre-
condition t¢ the issuance of any license
or other approvals under fthis sub-
chapter, to include the use of any ex-
emption, Therefore, information pro-
vided to the Department of Btate to of-
fect registration, as well as that re-
garding actions taken by the Depart-
ment of State related to registration,
may not generally be disclosed to the
public. Determinations required by

22 CFR Ch. | (4-1-11 Edilion)

Seotion 38(e) shall be made by the As-
sistant Becretary for Political-Military
Affalrs,

(c) Information required under part 130,
Part 130 of this subchapter conhtains
gpecific proviglons on the disclosure of
information described in that part.

(A) National Interest Determinations. In
accordance with sectlon 38(e) of the
Arms Hxport Control Act (22 U.8.C.
a78(eY), the Becretary of State has de-
termined that the following disclosures
are in the national interest of the
Unlted States;

(1) Furnishing information to foreign
governments for law enforcement or
regulatory purposes; and

(2) Furnishing information to foreign
governments and other agencies of the
U.8. Government in the context of
multilateral or bilateral export re-
gimes (e.g., the Missile Technology
Control Regime, the Australia Group,
and Wasgensar Arrangement),

[68 'R 39312, July 22, 1903, as amended at 62
¥R, 67276, Dec. 24, 1997; 70 FR 50865, Aug, 20,
2005; 71 F'R 20547, Apr, 21, 2006]

§126.11 Relations to other provisions
of law.

The provisions in this subchapter are
in addition to, and are mot in lieu of,
any other provisions of law or regula-
tlons., The sale of flrearms 1n the
United States, for example, remains
subject to the provigions of the Gun
Control Act of 1968 and regulations ad-
minigtered by the Department of Jus-
tice. The performance of defense serv-
ices on behalf of forelgn governments
by retired military personnel continues
to require congent pursuant to part Sa
of this title. Persons who intend to ex-
port defense articles or furnish defense
gervices should not assume that satis-
fying the requirements of this sub-
chapter relieves one of other require-
menty of law,

[71 FR 30547, Apr, 21, 2008]

126,12 Continuation in force,

All determinations, authorizationg,
licenges, approvals of contractes and
agreements and obther action issued,
authorized, undertalken, or entered into
by the Department of State pursuant
to section 414 of the Mutual Securlty
Act of 1954, as amended, or under the
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previous provisions of this subchapter,
continue in full force and effect until
or unless modified, revoked or super-
seded by the Department of State,

§126.13 Required information,

(a) All applications for licenses
(D8P-5, DBP-61, I8P-73, and DSP-85),
all requests for approval of agreements
and amendments thereto under part 124
of this subchapter, and all requests for
written authorizations must inelude a
letter signed by a responsible officlal
empowered hy the applicant and ad-
dressed to the Directorate of Defense
Trade Jontrols, stating whether:

(1) The applicant or the chief axecu-
tive officer, president, vice-presidents,
other genior officers or officlals (e.g.,
comptroller, treagurer, general coun-
gel) or any member of the board of di-
rectors 18 the subject of an indictment
for or has been convicted of violating
any of the U.8, criminal statutes enu-
merated in §120.27 of this subchapter
gince the effective date of the Arms Ex-
port Control Act, Public Law 94-329, 90
Stat. 729 (June 30, 1978);

(2} The applicant or the chief execu-
tive officer, president, vice-presidents,
other senior officers or officlals (e.g.,
comptroller, treasurer, general coun-
gel) or any member of the board of di-
rectors 1s ineligible to contract with,
or to receive a license or other ap-
preval to import defense articles or de-
fense services from, or to receive an ex-
port license or other approval from,
any agency of the U,8, Government;

(3) To the best of the applicant's
knowledge, any party to the export as
defined in §126.7(e} has been convicted
of violating any of the U.8. oriminal
statutes enumerated in §120.27 of fhis
subchapter since the effective date of
the Arms Export Control Act, Publio
Law 94-329, 90 Stat. 729 (June 30, 1976),
or is ineligible to contract with, or to
receive a license or other approval to
import defense articles or defense serv-
ices from, or to receive an export li-
cense or other approval from any agen-
¢y of the U.8. government; and

(4) The natural person signing the ap-
plication, notifleation or other request
for approval (including the statement
required by this subsection) 18 a citizen
or national of the United States, has
been lawfully admitted to the United

§126.13

States for permanent residence (and
maintains such a residence) under the
Immigration and Nationality Act, as
amended (8 U.8.C. 110i{a), sectlon
101(a)20, 60 Stat. 163), or is an official of
a foreign government entity in the
United States.

(b) In addition, all applications for li-
censes must include, on the application
or an addendum sheet, the complets
names and addresses of all U.8. con-
slgnors and freight forwarders, and all
foreign conslgnees and forelgn inter-
medlate congignees involved in the
transaction, If there are multiple con-
glgnors, consignees or freight for-
warders, and all the required informa-
tion cannot be included on the applica-
tion form, an addendum sheet and
seven coples contalning thig informa-
tion must be provided. The addendum
sheet must be marked at the top as fol-
lows: “Attachment to Department of
State License Form (insert DSP-6, 61,
T3, or 85, a’ appropriate) for Export of
(insert commodity) valued at (Inserst
U.8. dollar amount) to (insert country
of ultimate destination).” The Direc-
torate of Defense Trade Controlg will
impress one copy of the addendum
sheet with the Department of State
seal and return it to the applicant with
aach license. The sealed addendum
gheet must remain attached to the i1-
cense ad an Integral part thereof., Port
Directors of U.8. Customs and Border
Protection and Department of Defense
trangmittal authorities will permit
only those U.B. consignors or freight
forwarders listed on the license or
gealed addendum sheet to make ship-
ments under the license, and only to
those foreign consigness named on the
doouments, Applicants ghould list all
frelght forwarders who may be inveolved
with shipments under the license to en-
sure that the list 13 complete and to
avold the need for amendments to the
list after the llcenss has heen approved.
If there are unugual or extraordinary
olrcumatancea that preclude the spe-
cific 1dentification of all the U.S. con-
signorg and freight forwarders and all
foreign conslgnees, the applicant must
provide a letter of explanation with
each application.

(c) In cases when foreign nationals
are employed at or assigned to secu-
rity-cleared facilitios, provision by the
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applicant of a Technology Control Plan
(available from the Defenge Security
Service) will facilitate processing,

[68 FR 39312, July 23, 1993, &8 amended at 70
FR 60965, Aug, 29, 2005; Tl FR 20547, Apr, 21,
2006; 75 FR 62624, Aug. 27, 2010]

§126.14 Special comprehensive export
authorizations for NATO, Australia,
and Japan.

(a) Comprehensive guthorizations, With
regpect to NATO members, Australia,
Japan, and Sweden, the Directorate of
Deofensge Trade Controls may provide
the comprehensive authorizations de-
goribed in paragraphs (a) and (b} of this
gection for circumstances where the
full parameters of a commercial export
endeavor including the needed defense
exports can be well anticipated and de-
geribed in advance, thereby making use
of such comprehensive authorizations
appropriate,

(1) Major profect authorizaiion, With
respect to NATO members, Aunstralla,
Japan, and Sweden, the Directorate of
Defense Trade Controls may previde
comprehengive authorizations for well
circumseribed commercially developed
“major projects’, where a principal
reglstered TU.8. exporter/prime con-
tractor identifles in advance the broad
parameters of a commercial project in-
cluding defenge exporte needed, other
participanta {(e.2,, exporters with whom
they have “teamed up,’”’ or subcontrac-
tors), and foreign government end
ugers, Projects eligible for such author-
jzation may include a commercial ex-
port of a major weapons aystem for a
foreign government involving, for ex-
ample, multiple U.S8. suppliers under a
commercial teaming agreement to de-
sign, develop and manufacture defense
articles to meet a foreign government’s
requirements, U.S, exporters gesking
such subhorization must provide de-
talled information concerning the
scope of the project, including other
exporters, TU.8. pubcontractors, and
planned exports {including re-exporte)
of defonse aridicles, defense services,
and technical data, and meet the other
requirements get forth in paragraph (b)
of this section.

(2) Major program authorizotion. With
respect to NATO members, Australia,
Japan, and Sweden, the Directorate of
Defense Trade Controls may provide

22 CFR Ch. | (4-1-11 Edition)

comprehensive authorizations for well
circumsgcribed commercially developed
“major program’’, This variant would
be available where a single registered
U.8. exporter defines in advance the
parameters of a broad commerclal pro-
gram for which the registrant will be
providing all phases of the necessary
gupport (including the needed hard-
ware, technioal data, defense services,
development, manufacturing, and lo-
giatic support), U.3, exporters seeking
auch authorization must provide de-
tailed iInformation concerning the
scope of the program, including
planned exports (including re-exports)
of defense articles, -defense services,
and technical data, and meet the other
requirements set forth in paragraph (b)
of this section.

() Global profect outhorization.
With respect to NATO members, Aus-
tralia, Japan, and Sweden, the Direc-
torate of Defense Trade Controls may
provide a comprehensive “Global
Project Authorization’ to reglstered
U.8. exporters for exports of defense ar-
ticles, technical data or defense serv-
ices in support of government to gov-
ernment cooperative projects (covering
research and development or produc-
tion) with one of these countries under-
taken pursuant to an agreement be-
tween the 1U.8. CGovernment and the
government of guch country, or a
memorandum of understanding/agree-
ment between the Department of De-
fengo and the country’s Ministry of De-
fensa,

(i1) A set of standard terms and con-
ditlons derived from and corresponding
to the breadth of the actlyities and
phases covered in such a cooperative
MOU will provide the hasis for this
comprehensgive authorization for all
U.8. exporters (and forelgn end users)
identified by Dol as participating in
guch cooperative project. Such author-
izations may cover a broad range of de-
fined activities in support of such pro-
grams including multiple shipments of
defense articles and technical data and
performance of defense services for ex-
tended periods, and re-exports to ap-
proved end users.

{iii) Bligible end users will be limited
to minigtries of defense of MOV sgigna-
tory countries and foreign companies
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gerving as contractors of guch coun-
tries.

{iv) Any requirement for non-transfer
and use assurances from a forelgn gov-
ornment may be deemed satisfied by
the signature by such government of a
cooperative agreement or by 1ts min-
igtry of defense of a cooperative MOU/
MOA where the agreement or MOTU
containg assurances that are ocom-
parable to that required by a DSP-83
with respect to foreign governments
and that clarifies that the government
is undertaking responsibility for all its
participating companies. The author-
ized non-government participants or
ond users (e.g., the participating gov-
ernmant's contractors) will still be re-
quired to execute DSP-83a.

(4) Technical data supporting an ccgui-
sition, teaming arrangement, merger, joint
venture quihorization. With respeot to
NATO member countries, Augtralia,
Japan, and Sweden, the Directorate of
Detense Trade Controls may provide a
registered U.8. defense company a
comprehensive authorization to export
technical data in support of the U.8.
exporter’s consideration of entering
Into a teaming arrangement, joint ven-
ture, merger, acquigition, or gimilar ar-
rangement with prospeotive forelgn
partners. S8pecifically, the authoriza-
tion is designed to permit the export of
a broadly defined set of technical data
to qualifying well established foreign
defense firms in NATO countries, Aug-
tralla, Japan, or Sweden in order to
better facilitate a suffictently in depth
assessment of the benefits, opportuni-
tles and other relevant considerations
presented by such prospective arrange-
ments, U.8. exporters seeking such au-
thorization must provide detailed in-
formation concerning the arrangement,
joint wventure, merger or acquigition,
including any planned exports of de-
fenge articles, dsfense services, and
technical data, and meet the other re-
quirements set forth in paragraph (b)
of this section.

{h) Provisions and reguirements for
comprehensive auihorizaiions. Requests
for the gpecial comprshensive author-
izations set forth in paragraph (a) of
this section should be by letter ad-
dressed to the Directorate of Defense
Trade Controls. With regard to a com-
meroial major program or project au-

§126.14

thorization, or technical data sup-
porting a fteaming arrangement, merg-
ar, joint venture or acquisition, reg-
latered 1.8, exporters may consult the
Managing Director of the Directorate
of Defense Trade Contrels about eligi-
bility for and obtalning available com-
prehenslve authorizations set forth in
paragraph (a) of thig section or pursu-
ant to §126.9(b).

(1) Requests for consideration of all
such authorizationg ghould be formu-
lated to correspond to one of the au-
thorizations get out in paragraph (a) of
this section, and should include:

(1) A description of the proposed pro-
gram or project, inoluding where ap-
propriate a comprehensive description
of all phases or stages; and .

(11) Its value; and

(iil) Types of exports nseded in sup-
port of the program or project; and

{iv) Projected duration of same, with-
in permisgsible limits; and

(v) Description of the exporter’s plan
for record keeping and auditing of all
phages of the program or projsct; and

(vi) In the case of authorlzations for
exports in support of government to
government cooperative projeota, iden-
tification of the cooperative project.

(@) Amendments to the requested au-
thorization may be requested In writ-
ing as appropriate, and should include
a detailed description of the aspecta of
the activities being proposed for
amendment,

(3) The comprehengive authorizations
set forth in paragraph (a) of this sec-
tlon may be madse valid for the dura-
tion of the major commercial program
or project, or cooperative projsct, not
to exceed 10 years.

(4) Included among the criteria re-
quired for such authorizations are
thosge set out in part 124, e.g., §§124.7,
124.8 and 124.5, a8 well as §§125.4 (bech-
nical data exported in furtherance of
an agreement) and 123.16 (hardware
being included in an agreement). Provi-
siong required will also take into ac-
count the congressional notification
requirements in §§123,15 and 124,11 of
the ITAR. Bpecifically, comprehengive
congressional notifications cor-
responding to the comprehensive pa-
rameters for the major program or
project or cooperative project should
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be possible, with additional notifica-
tions such a8 thosge required by law for
changes in valus or other significant
modifications,

(6) All authorizations will be con-
sistent with all other applicable re-
gquirements of the ITAR, including re-
quirements for non-transfer and uge as-
surances (see §§128,10 and 124.10}, con-
gressional notifications (e.g., §§123.15
and 124,11), and other documentation
(e.g., §§123.9 and 126.13).

(6) Special auditing and reporting re-
quirements will also be required for
these authorizations, Experters using
gpecial authorizations are required to
egbablish an electronic system for
keeping records of all defense articles,
defense services and technical data ex-
ported and comply with all applicable
requirements for submitting shipping
or export information within the allot-
ted time,

[65 FR 46285, July 21, 2000, ag amended at 68
FR 36900, July 10, 2001; 71 IR, 20548, Apr. 21,
2008]

§126.15 Expedited processing of -
cenge applications for the export of
defense articles and defense serv-
ices to Australia or the United
Kingdom.

(a) Any application submitted for au-
thorization of the export of defense ar-
ticles or services to Australia or the
United Kingdom will be expeditiously
procesged by the Department of State,
in consultation with the Department of
Detense. Such license applications will
not be referred to any other Federal de-
partment or agency, except when the
defonse articles or defensge services are
clasgified or exceptional circumstances
apply. (See section 1226, Pub, L. 108-
375).

(h) To be eligible for the expedited
processing in paragraph (a) of thig sec-
tion, the destination of the prospective
export must be llmited to Australia or
the United Kingdom. No other country
may be included ag intermediary or ul-
timate end-user,

[70 PR, 30819, July 12, 2006]

PART 127—VIOLATIONS AND
PENALTIES

Seo,
1271 Violations.
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197.2 Mligreprosentation and omission of
faots.

147.5 Penalties for violations.

1274 Authority of .8, Immipgration and
Customs Enforcement and U.8, Customs
and Border Proteotion pofficers,

127.6 Authority of the Defense Seourity
Servioe,

128,84 RBeizure and forfelture In atbempts at
illegal exports.

127.7 Debarment.

127.8 Interlm suspensgion,

127,90 Applicability of orders,

187,10  Clvil penalty.

127,11 Past violations.

127,12 Voluntary disclosures.

AUTHORITY, Seca, 2, 38, and 43, Public Law
90-629, 90 Stat, 744 (22 U.8.0, 2762, 2778, 2781);
B0, 11868, 12 R 4811; 3 CFR, 1877 Qomp., b.
79, 22 U.8.0. 401; 22 U.B.0. 265la; 22 U.B.C,
2779a; 22 U.S.C. 2780,

SoURCE: 68 FR 30316, July 23, 1953, unless
otherwise noted.

§127.1 Vielations.

{a) It i3 unlawinl:

(1) To export or attempt to export
from the United States, or to reexport
or retransfer or atbempt to reexport or
rotransfer from one foreign destination
to another foreign destination by a
U.8. person of any defense article or
techniecal data or by anyone of any U.8,
origin defense article or technical data
or to furnish any defense service for
which a license or written approval is
required by thig subchapter without
first obtaining the reguired license or
written approval from the Directorate
of Dofense Trade Controls;

(2) To import or attempt to import
any defense article whenever a license
is required by this subchapter without
firat obtaining the reguirsd license or
written approval from the Directorate
of Defense Trade Controls;

(8) T'o conspire to export, import, re-
oxport or cause to be exported, im-
ported or reexported, any defenge arti-
cle or to furnish any defense service for
which a license or written approval is
required by this subchapter without
firgt obtaining the required license or
written approval from the Directorate
of Defense Trade Controls;

(4) To violate any of the terms or
conditions of licenses or approvals
pranted pursuant to this subchapter.

(B) To engage in the United States in
the business of either manufacturing or
exporting defense article or furnishing
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defense services without complylng
with the registration requirements.
For the purposes of this subchapter,
engaging in the business of manufac-
turing or exporting defense articles or
furnlshing defense sgervices requires
only one occasion of manufacturing or
exporting a defense article or fur-
nighing = defense service; or

(8) To engage in the business of
brokering activities for which registra-
ticn, a licenses or written approval is
required by this subchapter wlthout
first reglstering or obtaining the re-
quired license or written approval from
the Directorate of Defense Trade Con-
trols. For the purposes of this sub-
chapter, engaging in the business of
brokering activities requires only one
occasion of engaging in an activity as
reflected in §129.2(b).

(b) Any person who is granted a li-
cenge or other approval under this sub-
chapter is responsible for the acts of
employees, agents, and all aubthorized
persons to whom possession of the li-
eensed defense article or technical data
has been entrusted regarding the oper-
abion, use, possession, transportation,
and handling of such defense article or
technical data abroad. All persons
abreoad subject to U.8. jurisdiction who
obtain temporary custody of a defense
article exported from the United Stateg
or produced under an agreement de-
scribed In part 124 of thig subchapter,
and lrrespective of the number of inter-
mediate transfers, are bound by the
regulations of this subchapter in the
same manner and to the game extent as
the original owner or trangferer.

(¢) A person with knowledge that an-
other pergon is then ineligible pursuant
to §120.1¢c) or §126.7 of thig subchapter
or subject to an order of debarment or
interim suspension, may not, dirsctly
or indirectly, In any manner or capac-
ity, without prior disclosure of the
facts to, and written authorization
from, the Directorate of Defenge Trade
Controls.

(1) Apply for, obtain, or use any ex-
port control document as deflned in
§127.2(b) for such debarred, suspended,
or ineligible person; or

(2) Order, buy, receive, use, zell, de-
liver, store, dispose of, forward, trans-
port, finance, or otherwise service or
participate in any transaction which

§127.2

may involve any defense article or the
furnishing of any defense service for
which a license or approval iz required
by this subchapter for export, where
such desbarred, suspended, or ineligible
person may obtain any benefit there-
from or have any direct or indirect in-
terest therein.

{(d) No person may knowingly or will-
fully cause, or ald, abet, counsel, de-
mand, induce, procure or permit the
commission of any act prohibited by,
or the omission of any act prohlbited
by, or the omission of any act required
by 22 U.8.C. 2778, 22 U.8.0, 2M9, or any
regulation, llcense, approval, or order
jssued thereunder.

[58 FR 39916, July 23, 1903, as amended at 71
FR 20548, Apr, 21, 2006]

§127.2 Misrepresentation and omis-
sion of facts,

(a) It 18 unlawful to use any export or
temporary import control document
containing a false statement or mis-
repregenting or omitling a material
fact for the purpose of exporting any
defenas article or technical data or the
furnishing of any defense service for
which a license or approval 1s requirad
by this subchapter. Any false state-
ment, misrepregentation, or omission
of material fact In an export or tem-
porary import control document will
be considered as made in a matter
within the jurisdiction of a department
or agancy of the United States for the
purposes of 18 U.8.0. 1001, 22 U,8.C, 2778
and 22 U.8.C, 2779,

(k) For the purpose of this gection,
export or lemporary import control docu-
ments include the following:

(1) An application for s permanent
export or a temporary lmport license
and supporting documents.

(2) Shipper’s Export Declaration.

(3) Invoice.

(4) Declaration of destination.

(6) Delivery verification,

(6) Application for temporary expoxrt.

(7) Application for registration.

(8) Purchase order.

(9) Forelgn import certificate,

(10) Bill-of-lading,

(11) Airway bill.

(12) Nontransfer and use certificate.

(13) Any other document used in the
regulation or control of a defense arti-
cle, defense service or technical data
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for which a license or approval is re-
guired by this subchapter.

§127.3 Penalties for violations,

Any person who willfully:

(a) Violates any provigion of section
38 or section 39 of the Arms BExport
Control Act (22 U.8.C. 2778 and 2779), or
any undertaking epecifically required
by part 124 of this subchapter; or

(0 In a registration, license applica-
tion or report required by $38 or §39 of
the Arms Export Control Act (22 U.8.C.
2778 and 2779) or by any rule or regula-
tion issuwed under either section, makes
any untrue statement of a material
fact or omita a material fact requirad
to be stated therein or necessary to
make the statements therein not mis-
leading, shall upon convicticn be stb-
ject to a fine or imprisonment, or both,
ag prescribed by 22 U.8.0Q. 2778(c).

[68 FR 309318, July 23, 1903, as amended at 71
'R 20549, Apr, 21, 2006)

§127.4 Authority of U.S. Immigration
and Customs Enforcement and U.S.
gusto“ms and Border Protection of-

cers.,

(a) U.8, Immigration and Customs
Enforcement and U.8. Customs and
Border Protection officers may take
appropriate action %o ensure observ-
ance of this subchapter as to the export
or the atbempted export of any defense
article or technical data, including the
inspection of loading or unloading of
any vessel, vehicle, or aircraft. This ap-
plies whether the export is authorized
by license or by written approval
issued under this subchapter.

(b) U.8. Immigration and Customs
Enforcement and U.3, Customs and
Border Protection officers have the au-
thority to investigate, detain or seize
any export or attempted export of de-
fenge articles or technleal data con-
trary to this subchapter,

(¢) Upon the presentation to a U.8.
Cugtoms and Border Protection Officer
of a license or written approval author-
izing the export of any defense article,
the customs officer may raquire the
production of other relevant doou-
ments and information relating to the
propoged export, This includes an in-
voice, order, packing list, shipping dec-
ument, correspondsnce, instructions,
and the documents otherwise required
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by the U.8. Customs and Border Pro-
tection or U.8. Immigration and Ous-
toms Enforcement,

[70 FR 0965, Aug, 29, 2005]

§127.5 Authority of the Defense Secu-
rity Service.

In the case of exports involving clas-
sified technical data or defense arti-
cles, the Defense SBeourity Service may
take appropriate action to ensure com-
pliance with the Department of De-
fense National Industrial Security Pro-
gram Operating Manual (unless such
requirements are in direct conflict
with guidance provided by the Dirsoc-
torate of Defense Trade Controls, in
which case the latter guidance must be
followed). Upon a request to the De-
fense Security Service regarding the
export of any classified defense article
or technioal data, the Defense Security
Bervice official or a designated govern-
ment transmittal auwthority may re-
guire the production of other relevant
documents and information relating to
the proposed export.

[71 FR 20648, Apr, 21, 2006]

§127.6 Seizure and forfeiture in at-
tempts at illegal exports.

() An attempt to export from the
United States any defense artlcles in
violation of the provisions of this sub-
chapter constitutes an offense punish-
able under section 401 of title 22 of the
United BStates Code. Whenever it is
known or there is probable cause to be-
lisve that any defenge article is in-
tended to be or 18 being or has been ex-
ported or removed from the United
States in violation of law, such article
and any vessel, vehicle or aircraft in-
volved in such attempt is subject to
seizure, forfeiture and disposition as
provided in section 401 of title 22 of the
United States Code.

(1) Similarly, an attempt to violate
any of the conditiong under which a
temporary export or temporary import
license wasg isgued pursuant to this sub-
chapter or to violate the requirements
of §123.2 of this subchapter also con-
stitutes an offense punishable under
gection 401 of title 22 of the United
States Code, and such article, together
with any vessel, vehicle or aircraft in-
volved in any such attempt 13 subject

B350



Department of State

to seizure, forfeiture, and digpogition
as provided in section 401 of tltle 22 of
the United States Code.

§127.7 Debarment,

(a) Debarment. In implementing §38 of
the Arms Hxport Conftrol Aet, the As-
sistant Beeretary of State for Polit-
ical-Milltary Affairs may prohiblt any
person from participating directly or
indirectly in the export of defense arti-
oles, including technical data, or in the
furnishing of defense services for which
8 licenge or approval 1s required by this
subchapter for any of the reasons listed
below, Any such prohibition is referred
to as a debarment for purposes of this
subchapter, The Aggistant Secretary of
State for Political-Milltary Affairs
shall determine the appropriate period
of time for debarment, which shall gen-
erally be for a perlod of three years.
However, reinstatement is not auto-
matic and in all cagses the debarred per-
son mush submit a request for rein-
staterment and be approved for reln-
statement hefore engaging in any ex-
port or hrokering activities subject to
the Arms Export Control Act or this
subchapter.

(b) Grounds, (1) The basis for a statu-
tory debarment, as described in para-
grasph (e} of this sectlon, i3 any convic-
tion for violating the Arms Export
Control Act (see §127.3 of thig sub-
chapter) or any conspiracy to violate
the Arms Export Control Act.

(2) The basls for adminigtrative de-
harment, described in part 128 of this
subchaptor, 18 any violation of 22
U.8.C. 2978 or any rule or regulation
issued thereunder when such a viola-
tion is of such a character ag to provide
a reagonable basis for the Directorate
of Defense Trade Comntrols to belleve
that the violator cannot he relied upon
to comply with the statute or these
ruleg or regulations in the future, and
when such violatlon is established in
aceordance with part 128 of this sub-
chapter.

(c) Statutory debarment. Section
38(g)(4) of the Arms Export Control Act
prohibits the issuwance of licenses to
persons who have been convicted of
violating the U.8. criminal statutes
enumerated in §120.27 of thils sub-
chapter. Discretionary authority to
issue llcenses is provided, but only iIf

§127.8

certain statutory reguirements are
meb. Tt is the polioy of the Department
of 8tate not to consider applications
for licenses or requests for approvals
invelving any pergon who has beaen con-
victed of violating the Arms Export
Control Act or convicted of conspiracy
to violate that Act for a three year pe-
riod following conviction. Such indi-
viduals shall be notified in writing that
they are debarred pursuant to this pol-
loy. A list of persons who have hesn
convicted of such offenges and debarred
for this reason shall be published peri-
odically in the FEDERAL REGISTRR. De-
barment in such cases is based solely
upon the outcome of a criminal pro-
ceeding, conducted by a court of the
United Bfates, that establighed pguilt
beyond a reasonable doubt in accord-
ance with due process. The procedures
of part 128 of this subchapter are not
applicable in such cases.

(d) Appeals. Any person who ig ineli-
gible pursuant tc paragraph (c) of this
gection may appeal to the Under Sec-
retary of State for Arms Control and
International Security for reconsider-
abion of the ineligibility determina-
tlon, The procedures specified in §128.13
of thig subchapter will be uged in sub-
mitting a reconsideration appesl,

(68 FR 89316, July 22, 1993, as amended at 71
FR, 20648, Apr. 21, 2006]

§127.8 Interim suspension,

(a) The Managing Director of the Di-
rectorate of Defense Trade Controls or
the Director of the Office of Defense
Trade Controls Compliance 1s author-
1zed to order the interim suspension of
any person when the Managing Direc-
tor or Director of Compliance belisves
that grounds for debarment (ag dofined
in $127.7 of this part) exlst and where
and to the extent the Managing Direc-
tor or Director of Compliance, as appli-
cable, finds that interim suspension is
reasonably necessary to protect world
peace or the security or forelgn policy
of the United States. The interim sus-
pension orders prohibit that person
from participating directly or indi-
rectly In the export of any defenge arti-
cle or defense service for which a 1i-
cenge or approval 1s required by this
subchapter. The suspended person shall
be notified In writing as provided in
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§127.7(c) of this part (statutory debar-
ment) or §128.3 of this subchapter (ad-
ministrative debarment), whichever is
appropriate, In both cases, a copy of
the interlm suspension order will be
served upon that pergon in the same
manner as provided in §128.3 of this
subchapter. The interim suspension
order may be made immediately effec-
tive, without prior nectice, The order
will state the relevant facts, the
grounds for issuance of the order, and
describe the nature and duration of the
interim sugpension. No person may he
guspended for a period exceeding 60
days, absent extraordinary  cir-
cumetances, (e.z., unless proceodings
under §i27.7(c) of this part or under
part 128 of this subchapter, or criminal
proceedings, are initiated).

(b) A motion or petition to vacate or
modify an interim suspenslon order
may be filed at any time with the
Under Secretary of State for Arms
Control and International Securlty,
After a final deoision 18 reached, the
Managing Director of the Directorate
of Defenge Trade Controls will issue an
appropriate order disposing of the mo-
tlon or petition and will promptly in-
form the respondent accordingly.

[71 FR 20649, Apr. 21, 2008]

§127.9 Applicability of orders,

For the purpose of preventing eva-
slon, orders of the Asgistant Secretary
of State for Political-Milltary Affairs
debarring a person under §127.7, and or-
ders of the Managing Director, Direc-
torate of Defenge Trade Controls or Di-
rector of the Office of Defense Trade
Controls Compliancé suspending & per-
son under §127.8, may be mads applica-
ble to any other person who may then
or thereafter (during the term of the
order) be related to the debarred person
by affiliation, ownership, control, posi-
tlon of respongibility, or other com-
mercial connection, Appropriate notice
and opportunity to respond to the basis
for the suspension will be given.

[71 FR 20550, Apr. 21, 2008)

§127.10 Civil penalty.

(a) The Asgistant Secretary of State
for Pollitical-Military Affairs 1s author-
ized to impose a civil penalty in an
amount not to exceed that aubhorized
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by 22 TU.8.0, 2778, 2779 and 2780 for each
violation of 22 U.8.C. 2778, 2779 and
2780, or any regulation, order, license
or approvel ilssued thereunder, This
olvil penalty may be either in addition
to, or in lieu of, any other liability or
penalty which may be imposed.

(b) The Directorate of Defense Trade
Controls may make:

(1) The payment of a civil penalty
under this section or

(2) The completion of any adminis-
trative action pursuant to this part 127
or 128 of this subchapter a prior condi-
tion for the issuance, restoration, or
continuing validity of any export li-
cengs or other approval.

[68 FR 39316, July 22, 1993, as amended at 62
'R 87276, Dec. 24, 1597; 71 FR 20650, Apr, 21,
2006]

§127,11 Past violations,

(a) Presumption of denial. Pursuant to
section 38 of the Arms Export Control
Act, licenges or other approvals may
not he granted to persons who have
been convicted of vielating any of the
U.8. criminal statutes enumerated in
§120,27 of this subchapter or who are in-
eligible to recelve any export licenses
from any agency of the U.S. Govern-
ment, subject to a narrowly defined
statutory exception. This provision es-
tablishes a presumption of denial for M-
conses or other approvals Involving
guch persons. This presumption is ap-
plied by the Directorate of Defense
Trade Controls to all persons convicted
or deemed Ineligible in thls manner
since the effective date of the Arms Ex-
port Control Act (Public Law 94-329; 50
Stat, 729) (June 30, 1976).

(b) Policy. An exception to the policy
of the Department of State to deny ap-
plications for licenses or other approv-
alg that inveolve persons described in
paragraph {(a) of this section shall not
bhe congidered unless there are extraor-
dinary circumstances surrounding the
conviction or ineligibility to export,
and only if the applicant demonstrates,
to the satisfaction of the Assistant
Secretary of State for Political-Mili-
tary Affairs, that the applicant has
taken appropriate steps to mitigate
any law enforcement and other leglti-
mate concerns, and to deal with the
causes that resulted in the conviction,
ineligibility, or debarment. Any person
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described in paragraph (a) of this sec-
tion who wighes to request consider-
ation of any application must explain,
in a letter to the Managing Director,
Direclorate of Defense Trade Controls,
the reasons why the application should
be congidered. If the Assistant Sec-
retary of State for Political-Military
Affalrs concludes that the application
and written explanation have sufficient
merit, the Asslstant Secretary shall
congult with the Office of the Legal Ad-
viser and the Department of the Treas-
ury regarding law enforcement con-
cerns, and may also request the views
of other departments, including the De-
partment of Justice. If the Directorate
of Defense Trade Controls does grant
the license or other approval, subsge-
quent applications from the game per-
son need not repeat the information
previously provided but should instead
refer to the favorable decigion,

(¢) Debarred persons. Persons debarred
pursuant to §127.7(c) (statutory debar-
ment) may not utilize the procedures
provided by this section while the de-
barment 18 in force, SBuch persons may
utilize only the procedures provided by
§127.7¢d) of this part.

[71 FR, 20650, Apr. 21, 2006]

§127.12 Voluntary disclosures.

(a) General policy. The Department
gtrongly encourages the disclosure of
information to the Directorate of Da-
fense Trade Controls by personsg (see
§120.14 of this subchapter) that believe
they may have vlolated any export
control provision of the Arms Export
Control Act, or any regulation, order,
licenge, or other authorization issued
under the authority of the Arms Ex-
port Control Act. The Department may
consider a voluntary disclosure a8 a
mitigating factor in determining the
adminigtrative penalties, if any, that
should he impoged, Failure to report a
violation may result in circumstances
detrimental to U.3. national security
and foreign policy Interests, and will be
an adverse factor in determining the
appropriate disposition of such viola-
tions.

(b) Limitations. (1) The provisions of
this section apply only when informa-
tlon is provided to the Directorate of
Dofenge Trade Controls for lts review
in determining whether to take admin-

§127.12

istrative action under part 128 of this
subchapter concerning s violation of
the export control provigions of the
Arms Export Control Act and these
regulations,

(2) ™he provisiong of this section
apply only when information ig re-
ceived by the Directorate of Defonse
Trade Jontrols for review prior to such
time that elther the Department of
State or any other agency, bureau, or
department of the United States Gov-
ernment obtaing knowledge of elther
the same or substantially similar infor-
mation from another source and com-
mences an Investigation or Inquiry
that involves that information, and
that is Intended to determine whether
the Arms Export Control Act or these
regulations, or any other license,
order, or other authorization igsued
nxder the Arms Hxport Control Act has
been violated.

(8) The wviclation(s) in gquestion, de-
spite the voluntary nature of the dis-
closure, may merit penalties, adminis-
trative actions, sanctions, or referrals
to the Department of Justice to con-
slder criminal prosecution., In the lat-
ter case, the Directorate of Defense
Trade Jontrole will notify the Depart-
ment of Jugtice of the veluntary na-
ture of the disclosure, although the De-
partment of Justice i not required to
give that fact any welght. The Direc-
torate of Defense Trade Controls has
the sole digcration to congider whether
“yoluntary disclosure,” in context
with other relevant information in a
particular case, should be a mitigating
factor in determining what, if any, ad-
ministrative action will be imposed,
Some of the mitigating factors the Di-
rectorate of Defenge Trade Controls
may consider are;

(1) Whether the transaction would
have heen authorized, and under what
conditions, had a proper license requesh
been made;

(i1) Why the violation aceurred;

(ili) The degree of cooperation with
the ensuing investigation;

(iv) Whether the person has insti-
tuted or imyproved an internal compii-
ance program to reduce the likelihcod
of future viclation;

(v) Whether the person making the
disclogure did so with the full knowl-
edge and authorization of the person’s
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genior management, (If not, then the
Directorate will not desem the diselo-
sure voluntary as covered in this sec-
tion.)

(4) The provigions of this gection do
not, nor should they be relied on to,
create, confer, or grant any rights, ben-
efits, privileges, or protection enforce-
able at law or in equity by any pergon
in any eivil, criminal, administrative,
or other matter.

(e} Neotification. (1) Any person want-
ing to disclose information that con-
stitutes a voluntary disclosure should,
in the manner outiined below, initially
notify the Directorate of Defense Trade
Controls immesdiately after a violation
ig discovered and then conduct s thor-
ough review of all defense trade trans-
aotions where a violation is suspected,

(i) If the notification does not con-
tain all the information required by
127.12(0)(2) of this gection, a full disclo-
sure must be submitted within 60 cal-
endar days of the notification, or the
Directorate of Defense Trade Controls
will not deem the notification to gual-
ify as a voluntary disclosure.

(ii) If the person is unable to provide
a full disclosure within the 60 calendar
day deadline, an empowered official
(see §120,25 of this aubchapter) or a sen-
ior offlcer may request an sxtension of
time in writing. A request for an exten-
gion must gpecify what information re-
quired by §127.12(c)(3) of this seetion
could not he immediately provided and
the reasons why.

(ii1) Before approving an extengion of
time to provide the full disclosure, the
Directorate of Defense Trade Controls
may require the requegter to certify in
writing that they will provide the full
disclogure within a specific time pe-
riod.

(1) Failure to provide a full disclo-
sure within a reasonable time may re-
sult in & decision by the Directorate of
Defense Trade Controls not to consider
the notificatlon a8 a mitigating factor
in deterrnining the appropriate disposi-
tlon of the violation. In addition, the
Directorate of Defense Trade Controls
may direct the requester to furnish all
relevant information surrounding the
violation.

(2) Notification of a vlelation must
he in writing and sghould include the
following information:
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(1) A precige description of the nature
and extent of the viclation {e.g., ah un-
authorized shipment, doing business
with & party denied U.8. export privi-
lages, ete.);

(11) The exact circumstances sur-
rounding the violation (a thorpugh ex-
planation of why, when, where, and
how the violation occurred);

(1ii) The complete identities and ad-
dregses of all persons known or sus-
pected to be involved in the activities
giving rise to the violation (including
mailing, shipping, and e-mail address-
eg; telephone and fax/facsimile nuam-
bers; and any other known identifying
information);

(iv) Department of State license
numbers, exemption oitatlon, or de-
soription of any other authorization, 1f
appliocable;

{v) U.8. Munitiong List category and
subcategory, product description,
guantity, and characteristios or tech-
nological capability of the hardware,
technical data or defense service in-
volved;

(vi) A description of corrective ac-
tlong already undertaken that olearly
jdentifies the new complimnce initia-
tives implemented to address the
causes of the violations get forth in the
voluntary disclosure and any internal
disciplinary action taken; and how
thoge corrective actions are designed to
deter thoge particular viclations from
occurring agaln;

(vii) The name and address of the per-
son making the disclosure and a point
of contact, if different, should further
information he needed.

{3} Factors to be addressed in the vol-
untary disclogure include, for example,
whether the violation was intentional
or inadvertent; the degree to which the
person responsible for the violation
wags familiar with the laws and regula-
tions, and whether the person wag the
sabject of prior administrative or
criminal action under the AHROA;
whether the violations are systemic;
and the details of compliance meas-
ures, processes and programs, including
training, that were in place to prevent
such violatlong, if any. In addition to
immediately providing written notifi-
cablon, persons are strongly urged to
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conduct a thorough review of all ex-
port-related transactions where a pos-
gible violation is suspected.

(d) Documentation. (1) The written
disclogure should be accompanied by
coples of substantiating documents.
Where appropriste, the documentation
gshould include, but not bo limited to;

(1) Licensing documents f(o.g., licensge
applications, export llcenses and end-
user statements), exemption citation,
or other authorization description, if
any,;

{il) Shipping documents {e.g., ship-
per’s export declarations, alrway billg
and bills of lading);

(iil) Any other relevant documents
must be retained by the person making
the disclosure until the Directorate of
Defense Trade Controls requests them
or until & final decision om the dis-
closed information has been made,

(e) Certlfication. A certification mugt
be submitted stating that all of the
representations made in connection
with the voluntary disclosure ars trus
and ocorrect to the best of that person’s
knowledge and helief. Certifications
should be executed by an empowerad
official (Bee §120.26 of this subchapter),
or by a senior officer (e.g. chief execu-
tive officer, president, vice-president,
comptroller, treasurer, general coun-
gel, or member of the board of direo-
tors). If the violation is a major viola-
tion, reveals a systemic pattern of vio-
latlong, or reflects the absence of an ef-
fectlve compliance program, the Direc-
torate of Defense Trade Controls may
require that such certification be made
by a senior officer of the company.

() Oral preseniotions, Oral presen-
tation is generally not necesgary to
augment the written presentation,
However, if the person making the dis-
clogure helieves a meeting is desirable,
a request should be included with the
written presentation,

(&) Send voluntary disclosures to the
Office of Defense Trade Contrels Com-
pliance, Directorate of Defenge Trade
Controls. Consult the Directorate of
Defenge Trade Controlg Web site at
hitphoww.pmddic.state.gov for the ap-
propriate street address.

[68 FR 39816, July 22, 1993, aa amended at 70
FR 34666, June 18, 2005; 71 FR 20660, Apr. 21,
2006, 72 FR 70778, Dec. 13, 2007]

§128.1

PART 128—ADMINISTRATIVE
PROCEDURES

Bec,

128.1 Exclusion of funotlons from the Ad-
minlatrative Procedure Ast.

128.2 Adminlstrative Law Judge.

128.3 Institution of Adminigtrative Pro-
ceadings.

128.4 Default.

1286 Answer and demand for oral hearing.

128.6 Discovery.

128.9 Prehearing conference,

128.8 Hearings.

128,9 Procsedings before and report of Ad-
minigtrative Law Judge.

128,10 Dispesiticn of proceedings.

128.11 Consent agresments.

128,12 Rehearings.

128,13 Appeals,

128.14 Confidentiallty of proceedings.

128.15d Orderg containing probationary peri-
ods,

128.16 Hxtension of tims,

128,17 Avellabllity of orders,

AUTHORITY: Secs. 2, 88, 40, 42, and 71, Arms
Export Control Act. 90 Stat, 744 (22 U.B.C,
2968, 2778, 2780, 2791, and 2797); B.O. 11958, 42
FR 4311; 22 U.8.C. 2051a; H.Q, 12291, 46 FR
1981,

SoURcE: 58 FR 39320, July 22, 1983, unless
otherwiss noted.

§128.1 Exclusion of functions from the
Administrative Procedure Act.

The Arms BExport Control Act au-
thorizes the President to control the
import and export of defensge articles
and services in furtherance of world
peace and the security and forelgn pol-
icy of the Unlted States. It authorizes
the Secretary of State to make deci-
sions on whether license applications
or other writiten requests for approval
shall be granted, or whether exemp-
tlons may be used, It also authorizes
the Secretary of State to revoke, sus-
pend or amend licenses or other writ-
ten approvalda whenever the Secretary
deems such action to be advisable. The
adminigtration of the Arms HRExport
Clontro}! Act 18 a forelgn affairs func-
tion encompassed within the meaning
of the military and foreign affairs ex-
cluglon of the Administrative Proce-
dure Act and is thereby expressly ex-
empt from varicus provisglong of that
Act, Beoause the exercising of the for-
elgn affalrs function, inclyding the de-
clalong required to implement the
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Armsg Export Control Act, 18 highly dis-
cretionary, it is excluded from review
under the Adminigtrative Procedure
Act.

[61 FR 48831, Sept. 17, 1936]

§128.2 Administrative Law Judge,

The Administrative Law Judge re-
ferred to in this part is an Administra-
tive Law Judge appointed by the De-
partment of 8tate. The Administrative
Law Judge ig anthorized to exercize the
poewers and perform the duties provided
for in §§127,7, 127.8, and 128.3 through
128.16 of this subchaypter.

[71 FR 20651, Apr. 21, 2006]

§128.3 Institution of Administrative
Proceedings.

(a) Charging letters. The Managing Di-
ractor, Directorate of Defense Trade
Controls, with the concurrence of the
Office of the I.egal Adviser, Depart-
ment of State, may Iinitiate pro-
ceodings to impose debarment or civil
penalties in accordance with §127.7 or
§127.10 of this subchapter, respectively.
Administrative proceedings shall be
initlated by meang of a charging letter,
The charging letter will state the es-
sential facts constituting the alleged
violation and refer to the regulatory or
other provigions involved, It will give
notice to the respondent to answer the
charges within 30 days, as provided in
§128.6(a), and indicate that a failure to
answer will be taken as an admission of
the truth of the charges, It will inform
the respondent that he or she iz enti-
tled to an oral hearing if a written de-
mand for one ig filed with the answer
or within seven {7) days after service of
the answer, The respondent will alzo he
informed that he or she may, if 8o de-
gired, be represented by counsel of his
or her choosing. Charging letiers may
be amended from time to time, upon
reasonable notice,

{b) Service, A charging lebter 1s served
upon & regpondent:

(1) If the respondent is a regldent of
the United States, when it iz mailed
postage prepaid in a wrapper addressed
to the respondent at that person’s last
known address; or when left with the
respondent or the agent cr employee of
the respondent; or when left at the re-
spondent’'s dwelling with soms pergon
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of suitable age and discretion then re-
siding herein; or

(2) If the respondent ig a non-resident
of the United States, when served upon
the respondent by any of the foregoing
means. If such methods of service are
not practicable or appropriate, the
charging letter may be tendered for
service on the respondent to an official
of the government of the country
wherein the respondent resides, pro-
vided that there is an agreement or un-
derstanding between the United States
Government and the government of the
country wherein the respondent resi-
dent permitting this action.

[81 FR 48831, Seph. 17, 1896, as amended at 71
FR 20561, Apr, 21, 2006]

§128.4 Default.

(a) Failure to gnswer. If the respond-
ent fails to answer the charging letter,
the regpondent may be held in default,
The case shall then be referred to the
Adminigtrative Law Judge for consid-
oration in a manner as the Administra-
tive Law Judge may conglder appro-
priate. Any order issued shall have the
same offect ag an order Issued fol-
lowing the disposition of contested
charges,

{b) Petttion to set aside defauits, Upon
showing good cause, any respondent
agalnst whom a default order has been
lgsued may apply to set aslde the de-
fault and wvacate the order entered
thereon., The petition shall be sub-
mitted to duplicate to the Assistant
Secrotary for Political-Milltary Af-
fairs, U.8, Department of State, 2201 C
Street, NW., Washington, DC 20520, The
Director will refer the petitlon to the
Administrative Law Judge for consid-
ergtlon and a recommendation. The
Administrative law Judge will consider
the application and may order a hear-
ing and require the regpondent to sub-
mit further evidence in support of his
or her petition. The filing of a petition
to sot aside a default does not in any
manner affect an order enterad upon
default and such order continues in full
force and effect unless a further order
is made modifying or terminating it,

{61 'R 48822, Sept, 17, 1994]
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§128.5 Answer and demand for oxal
hearing,

(a) When to answer. The respondent is
required to answer the charging letter
within 30 days after service.

(b} Contents of answer. An answer
must be responsive to the charging let-
ter. It must fully set forth the nature
of the respondent’s defense or defenses.
In the answer, the respondent must
admit or deny specifically each sepa-
rate allegation of the charging letter,
unless the respondent iz without
knowledge, in which cage the respond-
ent’s answer shall so state and the
atatement ghall operate ag denial. Fail-
ure to deny or controvert any par-
ticular allegation will be deemed an
admisgion thereof. The answer may gt
forth such additional or new matter as
the respondent helieves support a de-
fense or claim of mitigation. Any de-
fense or partial defense not-specifically
sot forth in an answer shall be deemed
waived. Hvidence offered thereon by
the respondent at a hearing may be re-
fused except upon good oause heing
shown, If the respondent does not de-
mand an oral hearing, he or she shall
transmit, within seven (7) days after
the service of his or her answer, origl-
nal ar photocoples of all correspond-
ence, papers, records, affidavits, and
other documentary or written evidence
having any bearing upon or connection
with the matters in issgue, If any such
materials are in language other than
Engligh, tranglations into English shall
be submitted at the same time.

{e) Submission of answer. The answer,
written demand for oral hearing (if
any) and supporting evidence required
by §128.5(b) shall be in duplicate and
malled or delivered to the designated
Administrative Law Judge. A copy
shall be slmultaneously mailed to the
Managing Director, Directorate of De-
fenge Trade Conftrols, 8A-1, Room 1200,
Department of State, Washington, DC
20522-0112, or delivered to 2401 Street,
NW., Washington, DC addressed to
Managing Director, Directorate of De-
fenge Trade Controls, 8A-1, Room 1200,
Department of State, Washington, DC
20037,

[68 FR 39320, July 22, 1993, as amended at 61
FR 48832, Sept, 17, 1996; 71 FR. 20651, Apr. 21,
2006]

§128.6

§128.6 Discovery.

(a) Discovery by the respondent. The
respondent, through the Administra-
tive Liaw Judge, may regquest from the
Directorate of Defensze Trade Controls
any relevant informsation, not privi-
leged or otherwise not authorized for
release, that may be necessary or help-
ful in preparing a defense. The Direc-
torate of Defense Trade Controls may
provide any relevant information, not
privileged or otherwise not authorized
for release, that may be necessary or
helpful in preparing a defense. The Di-
rectorate of Defenge Trade Controla
may supply summarles in place of
orlginal documents and may withhold
information from dlscovery If the in-
terests of national security or foreign
polley 80 require, or if necessary to
comply with any statute, executive
order or regulation requiring that the
Information not be discloged. The re-
spondent may request the Administra-
tive Liaw Judge to request any ralevant
information, books, records, or other
evidence, from any other person or gov-
ernment agency so long a8 the request
is reagcnable in scope and not unduly
burdensoms.

(b) DHscovery by the Directorate of De-
fense Trade Controls. The Directorate of
Defense Trade Controls or the Adminis-
trative Law Judge may make reason-
able requests from the respondent of
admissions of facts, answers to inter-
rogatories, the production of books,
records, or other relevant evidence, so
long ag the request is relevant and ma-
terial.

(c) Subpoenas, At the request of any
party, the Administrative Law Judge
may 1saue subpoenas, returnable betore
him, requiring the attendance of wit-
nesses and the production of books,
records, and other documentary or
physical evidence determined by he Ad-
ministrative Law Judge to be relevant
and material to the proceadings, rea-
gonabkle in scope, and nct unduly bur-
densome.

(d) Enforcement of discovery rights. If
the Directorate of Defense Trads Con-
trolg fails to provide the respondent
with information in itg possession
which ig not otherwlse avallable and
which ig necessary to the respondent’s
defense, the Administrative Law Judge
may dismiss the charges on her or his
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own mofion or on a motion of the re-
spondent, If the respondent fails to re-
gpond with reasonable diligence to the
requests for discovery by the Direc-
torate of Defense Trade Controls or the
Administrative Law Judge, on her or
his own motion or motion of the Direc-
torate of Defense Trade Controls, and
upon guch notice to the respondent as
the Administrative Law Judge may di-
rect, may strike respondent’s answer
and declare the respondent in default,
or make any other ruling which the
Administrative Law Judge deems nec-
egsary and just under the cir-
cumstances, If a third party fails te re-
spond to the request for information,
the Administrative Law Judge shall
congider whether the evidence sought
is necessary to a fair hearing, and if it
is s0 necessary that a falr hearing may
not he held without 1%, the Administra-
tive Law Judge shall determine wheth-
er substitute information is adequate
to protect the righta of the respondent,
If the Administrative Law Judge de-
cldes that a falr hearing may bo held
with the substitute information, then
the proceedings may continue. If not,
then the Administrative Law Judge
may dismisg the charges,

[61 FR 48832, Sept. 17, 1956, as amendsd at 71
FR 20551, Apr. 21, 2008]

§128.7 Prehearing conference.

{a)(1) The Administrative Law Judge
may, upon his own motion or upon mo-
tion of any party, regquest the partles
or their counsel to a prehearing con-
ference to consider:

(1) Bimplification of issues,;

(1) The necesslty or desirability of
amendments to pleadings;

(i11) Obtaining stipulations of fact
and of documsnts to avoid unnecessary
proof; or

(iv) Such other matter as may expe-
dite the disposition of the procesding,

(2) The Adminigtrative Law Judge
will prepare a summary of the action
agreed upon or taken at the con-
ference, and will incorporate therein
any written stipulations or agreements
made by the parties.

(3) The conference proceedings may
he recorded magnetically or taken by a
reporter and transcribed, and filed with
the Administrative Law Judge.

22 CFR Ch. | {4-1-11 Edition)

(b) If a conference is impracticable ,
the Adminigtrative Law Judge may ro-
quest the partieg to correspond with
the person to achleve the purposes of &
conference, The Administrative Law
Judge shall prepare a summary of ac-
tion taken as in the case of a con-
ference.

[61 FR 48832, Sept, 17, 1996, ag amended at 71
FR 20651, Apr. 21, 2006]

§128.8 Hearings,

(a) A respondent who had not filed a
timely written answer is not entitled
to a hearing, and the case may he con-
gidered by the Administrative Law
Judge as provided in §128.4(a). If any
answer is filed, but no oral hearing de-
manded, the Administrative Law Judge
may proceed to consider the case upon
the written pleadings and evidence
available. The Administrative Law
Judge may provide for the making of
the record in such manner as the Ad-
ministrative Law Judge deems appro-
priate. If respondent answers and de-
mands an oral hearing, the Administra-
tive Law Judge, upon due notice, ghall
set the case for hearing, unless a re-
spondent hag raised in his answer no
igssues of material fact to be deter-
mined. If respondent fails to appear at
a acheduled hearing, the hearing never-
theless may proceed in respondent’s ab-
gence. The respondent’s failure to ap-
pear will not affect the validity of the
hearing or any proceedings or action
thareafter.

(o) The Administrative Law Judge
may administer oaths and affirma-
tions. Respondent may be represented
by counsel. Unless otherwise agreed by
the parties and the Administrative
Law Judge the proceeding will be
taken by a reporter or by magnetic re-
cording, transcribed, and filed with the
Administrative Law Judge, Respondent
may examine the transcript and may
obtain a copy upon payment of proper
ocosts,

[61 FR 48833, Sept, 17, 1996]

§128.9 Proceedings before and report
of Administrative Law Judge,

(a) The Administrative Law Judge
may conform any part of the pro-
asedings before him or her to the Fed-
eral Rules of CQivit Procedurs. The
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record may be made available in any
other administrative or ofther pro-
ceeding Involving the same respondent,

(b) The Administrative Law Judge,
after congidering the record, will pre-
pare a written report. ‘The report will
include findings of faot, findings of law,
a finding whether a law or regulation
has been violated, and the Administra-
tive Law Judge's recommendations, It
shall be transmitted to the Assigtant
Secretary for Political-Military Af-
fairs, Department of State.

[61 FR 48833, Sept. 17, 1996)

§128.10 Disposition of proceedings.

Where the evidence is not sufficient
to support the charges, the Managing
Direclor, Directorate of Defenge Trade
Controls or the Administrative Law
Judge will dismiss the charges, Where
the Administrative Law Judge finds
that a violation hag been committed,
the Administrative Law Judge’s rec-
ommendation shall be advisory only.
The Assistant Secretary of State for
Political-Military Affairs will review
the record, consgider the report of the
Administrative Law Judge, and make
an appropriate digpogitlon of the case.
The Managing Director may issue an
order debarring the respondent from
participating In the export of defense
articles or technical data or the fur-
nishing of defense services as provided
in §127.7 of this subchapter, impose a
civil penalty as provided in §127.10 of
this subchapter, or take such action as
the Administrative Law Judge may
recommend. Any debarment order will
be effective for the period of time spec-
iflad therein and may contain such ad-
ditional terms and conditions as are
deemed appropriate. A ocopy of the
order together with a copy of the Ad-
ministrative Law Judge's report will be
gerved upon the respondent.

[71 FR 20652, Apr, 31, 2006}

§128.11 Consent agreements.

(a) The Directorate of Defense Trade
Controls and the respondent may, by
agreement, submit to the Administra-
tive Law Judge @ proposal for the
igruance of a consent order, The Ad-
ministrative Law Judge will review the
facts of the case and the proposal and
may conduct conferences with the par-

§128.13

ties and may require the presentation
of avidence in the case. If the Adminia-
trative Law Judge does not approve the
proposal, the Administrative Law
Judge will notify the parties and the
case will proceed ag though no congent
proposal had been made. If the proposal
18 approved, the Administrative Law
Judge will report the faocts of the case
along with recommendations to the As-
gistant Secretary of Stats for Polit-
ical-Military Affairs. If the Assigtant
Secretary of Btate for Political-Mili-
tary Affairs does not approve the pro-
posal, the case will proceed as though
no congent proposal had been made. If
the Assgistant Secretary of State for
Political-Military Affairs approves the
proposal, an appropriate order may be
jssued,

(b) Cases may also be settled prior to
gervice of a charging letter. In guch an
avant, a proposed charging letter ghall
ba prepared, and a consent agreement
and order shall be submitted for the ap-
proval and signature of the Assigtant
Secretary for Political-Military Af-
fairg, and no action by the Administra-
tive Law Judge ghall be required. Cages
which are settled may not be reopened
or appealed.

[61 FR 48833, Sept. 17, 1986, ag amended at 71
TR 20662, Apr, 21, 2006]
§128.12 Rechearings,

The Administrative Law Judge may
grant a rehearing or reopen a pro-

ceeding at any tlme for the purpose of

hearing any relevant and material evi-
dence which was not known or obtain-
able at the time of the orlginal hear-
ing. A repert for rehearing or reopon-
ing must contain a swmmary of such
evidence, and must explain the reasons
why it could not have been presented

at the original hearing, The Adminis-

trative Law Judge will inform the par-
ties of any further hearing, and will
conduct such hearing andé submit a re-
port and recommendations in the same
manner as provided for the original
proceeding (Degcribed in §128,10),

[61 FR 48833, Sept. 17, 1996]

§128.13 Appeals.

(a) Filing of appeals. An appeal must
ba in writing, and be addressed tc and
filed with the Under Secretary of State
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for Arms Control and International Se-
curlty, Department of State, Wash-
ington, DG 20620, An appeal from a
final order denying export privileged or
imposging clvil penalties must be filed
within 30 days after receipt of a copy of
the order, If the Under Secretary can-
not for any reason act on the appeal,
he or she may designate another De-
partment of State official to receive
and act, on the appeal.

(b) Grounds and conditions for appeal.
The regpondent may appeal from the
debarment or from the imposition of a
¢ivil penalty (except the imposition of
civil penalties pursuant to a consent
order pursuant to §128.11) upon the
ground: (1) That the findings of a viola-
tion are not supported by any substan-
tial evidence; (2} that a prejudicial
error of law was commitited: or (3) that
the provisions of the order are arbi-
trary, capriclous, or an abuse of discre-
tion, The appeal must specify upcn
which of these grounds the appeal is
based and must indicate from which
provisions of the order the appeal is
taken. An appeal from an order issued
upon default will not be entertained if
the respondent has falled to seek relief
ag provided in §128.4(b).

(e) Matters considered on appeal. An
appeal will be considered upon the
basgis of the asgembled record. This
record consistg of (but is not limited
t0} the charging letter, the respond-
ent’s answer, the transoript or mag-
netic recording of the hearing before
the Administrative Law Judge, the re-
port of the Adminigtrative Law Judge,
the order of the Assistant Secretary of
State for Political-Military Affairs,
and any other relevant documents in-
volyed in the proceedings before the
Administrative Law Judge. The Under
Secretary of State for Arins Control
and International Sscurity may direct
a rehearing and reopening of the pro-
ceedings before the Administrative
Law Judge if he or she finds that the
record 1s ingufficlent or that new evi-
dence is relevant and material to the
1sgues and was not known and wag not
reasonably avallable to the respondent
at the time of the criginal hearings,

Q) Effect of appeals. The taking of an
appeal will not stay the operation of
any order.

22 CFR Ch. | (4-1-11 Edition)

(e) Preparation of appeals-—-(1) General
requirements. An appeal ghall be in let-
ter form. The appeal and accompanying
material should he filed in duplicate,
unleas otherwlse indicated, and a copy
simultaneously mailed to the Man-
aging Dirsctor, Directorate of Defense
Trade Controls, 8SA-1, Room 1200, De-
partment of State, Washington, DC
20522-0112 or delivered to 2401 B Street,
NW., Washington, DC addressed to
Managing Director, Directorate of De-
fense Trade Controls, 8A-1, Room 1200,
Department of State, Washington, DO
20087,

(2) Oral presentation. The Under Soc-
retary of State for Arms Control and
International Security may grant the
appellant an opportunlty for oral argu-
ment and will set the time and place
for oral argument and will notify the
parties, ordinarily at least 10 days be-
fore the date set,

() Decisions. All appeals will be con-
sidered and decided within a reasonable
time after they are filed. An appeal
may be granted or denied in whole or
in part, or dismissed at the request of
the appellant, The deocision of the
Under BSeocretary of State for Arms
Control and International Security will
be final.

(68 'R 30320, July 22, 1963, as amonded at 61
FR 48833, Sept. 17, 1996, 71 FR 20562, Apr. 21,
2006]

§128,14 Confidentiality of pro-
ceedings.

Proceedings under this part are con-
fidential. The documents referred to in
§128,17 are not, however, deemed to be
confidential, Reports of the Adminis-
trative Law Judge and copies of tran-
goripts or recordings of hearings will be
available to parties and, to the extent
of their own testimony, to witnosses.
All records are avallable to any U.S.
Governmoent agency showing a proper
Interest therein,

[61 FR 48834, Sept, 17, 1096]

§128,16 Owrders containing proba-
tionary periods.

(a) Revecation of probationary periods.
A debkarment or interlm suspension
order may sget a probationary period
during which the order may be held in
abeyance for all or part of the debar-
ment or suspension period, subject to
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the conditions gtated therein. The
Managing Director, Directorate of De-
fense Trade Controlg, may apply, with-
out notice to any person to be affected
thereby, to the Administrative Law
Judge for a recommendation on the ap-
propriateness of revoking probation
when 1t appears that the conditions of
the probation have been breached. The
fachs in support of the application will
be presented to the Adminiztrative
Taw Judge, who will report thereon
and make a recommendation to the As-
gistant Secretary of State for Polit-
ical-Military Affairs. The lattor will
make a determination whether to re-
voke probation and will issue an appro-
priate order. The party affected by this
action may request the Assistant Sec-
retary of State for Political-Military
Affairs to recongider the decision by
submlitting a request within 10 days of
the date of the order,

(b} Hearings—(1) Objections wpon no-
tice. Any person affected by an applica-
tion upon notice to revoke probation,
within the time specified in the notice,
may file objectlony with the Adminis-
trative Law Judge.

(2) Objecilons fo order without notice.
Any person adversely affected by an
order revoking probation, without no-
tice may request that the oxder be set
agide by filing his objections thereto
with the Administrative Law Judge,
The request will not stay the effective
date of the order or revocation.

(8) Requirements for filing objections,
Objections filed with the Administra-
tive Law Judge must be submitted in
writing and in duplicate. A copy must
be simultaneously submitted to the Di-
rectorate of Defense Trade Controls.
Denials and admissions, ag well ag any
mitigating circumstances, which the
person affected intends to present must
be got forth in or accompany the letiter
of objection and muat be supported by
avidence. A request for an oral hearing
may be madse at the time of fillng ob-
jections.

(4} Determination. The application and
objections thereto will be referred to
the Administrative Law Judge. An oral
hearing if requested, will be conducted
at an early convenient date, unleas the
objections filed raise no issues of mate-
rial fact to be determined. The Admin-
istrative Law Judge will report the

Pt. 129

facts and make a recommendation to
the Agsistant Secretary for Political-
Milltary Affairs, who will determine
whether the application should be
granted or denied and will issue an ap-
propriate order. A copy of the order
and of the Adminigtrative Law Judge’s
raport will be furnished to any person
affected thereby.

(6) Effect of revocation on cther actions.
The revocation of a probationary pe-
riod will not preclnde any other action
concerning a further violation, even
where revocation is based on the fur-
ther violation,

[61 FR 48834, Bept. 17, 1896, as amendod at 71
FR. 20652, Apr, 21, 2006]

§128.16 Extension of time.

The Adminigtrative Law Judge, for
good cause shown, may extend the time
within which to prepare and submit an
answer to a charging letter or to per-
form any other ach required by this
part.

[61 FR 48834, Sept. 17, 1996]

§128.17 Availability of orders.

All charging letters, debarment or-
ders, orders impoging ecivil penalties,
probationary periods, and interim sus-
pengion orders are available for public
inspection in the Public Reading Room
of the Department of State.

PART 129—REGISTRATION AND
LICENSING OF BROKERS

Haa,

1291 TFurpoae,

1292 Definitions,

1293 Requlrement to regiater.

120.4 Reglatration statement and feos.

1205 Policy on embargoss and cther pro-
sariptions,

129.6 Requirement for licenss/approval.

1207 Prior approval (llcense),

129.8 Prior notification.

1209 Reports,

129,10 Guidanoe.

AUTHORITY: Hec., 38, Pub. L. 104-164, 110
Btatb. 1437, (23 U.8.0. 2778).

BOURCE! 62 FR 67276, Dee, 24, 1997, unless
otherwide noted,
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§129.

§129.1 Purpose,

Section 33(L)(L)(A)31) of the Arms Ex-
port Control Aot (22 U.B.C. 2718) pro-
vides that persons engaged In the busi-
ness of brokering activities shall reg-
ister and pay & registraticn fee asg pre-
sceribed in regulations, and that no per-
gon may engage in the business of
brokering activities without a license
{ssued in accordance with the Act.

§129.2 Definitions,

(a) Broker means any person who acts
as an agent for others in negotlating or
arranging contracts, purchases, sales
or transfers of defense articles or de-
fense services in return for a fee, com-
misgion, or other consideration.

() Brokering activities means acting
a8 a broker ag defined in §129.2(a), and
includes the financing, transportation,
freight forwarding, or taking of any
other action that facilitates the manu-
facture, export, or import or a defense
article or defense service, irrespective
of its orlgin. For example, this in-
cludes, but 18 not limited to, activities
by U.8. persons who are located inside
or outside of the United States or for-
olgn personsg gublect to U.B. jurisdic-
tion involving defense articles or de-
fense gervices of U.3. or foraign origin
which are located ingide or outgide of
the United States. But, this does not
include acbivities by U.8. persons that
are limited exclugively to U.S. domes-
tic sales or transfers (e.g., not for ex-
port or re-transfer in the United States
or to a foreign pergon), For the pur-
poses of this subchapter, engaging in
the business of brokering activities re-
quires only one action as desecribed
ahove,

(¢) The term ‘‘foreign defense article
or defenge service” includes any non-
United States defense article or de-
fense service of a nature described on
the United States Munitions List re-
gardless of whether such articls or
gervice is of United States origin or
whether such article or service con-
tains United States origin components.

[62 FR. 67278, Dec. 24, 1997, a3 amendad at 71
PR 20553, Apr, 21, 2006]
£129.3 Requirement to register.

(a) Any U.8. person, wherever lo-
cated, and any foreign person looated

22 CFR Ch. | {4~1-11 Edition)

in the United States or otherwise sub-
ject to the jurisdiction of the United
Btates (motwithstanding §120.1(c)), who
engages in the business of brokering
activities (as defined in this part) with
regpect to the manufacture, export, im-
port, or trangfer of any defense article
or dofense service subject to the con-
trols of this subchapter (see part 121) or
any “foreign defense article or defense
gervice’' (as defined in §129.2) is re-
quirsd to register with the Directorate
of Defanse Trade Controls.

(b) Eremptions. Registratien under
thig gection s not required for:

(1) Employees of the United States
Government acting in official capacity.

(2) Employees of foreign governments
or intermational organizations aoting
in official capacity.

(8) Persons exclusively in the business
of financing, transporting, or frelght for-
warding, whose business activities do not
also include brokering defense articles or
defense services. For sxample, air car-
riers and frelght forwarders who mere-
ly trangport or arrange transportation
for licensed United States Munitions
List items are not required to register,
nor are banks or credit companies who
merely provide commercially avallable
lines or letters of credit to pergons reg-
istered in accordance with part 122 of
this subchapter required to register.
However, banksg, firms, or other per-
gons providing financing for defense ar-
ticles or defense services would be re-
quired to register under certain cir-
cumstances, such as where the bank or
its employees are directly involved in
arranging ermsg deals as defined in
§120.2(a) or hold title to defense arti-
cles, even when no physical custody of
defense articles is involved.

[62 FR 67276, Dec. 24, 1997, ag amended at 1
FR 20653, Apr. 21, 2006]

$129.4 Registration
fees,

(a) Genergl, The Department of Btate
Form DS-2032 (Statement of Registra-
tion) and the trangmittal letter mest-
ing the requirements of §122.9(b) of this
gubchapter must be submitted by an
intended registrant with a payment by
check, payable to the Department of
HState, of the fees prescribed in Sectilon

statement and

662



Department of State

122.3(a) of this subchapter, Foralgn bro-
kers must submit a check in U.8, dol-
larg payable through a TU.8. financial
Institution that includes the reg-
igtrant*s legal name and address on the
check, The Statement of Registration
and transmittal letter must be signed
by a senior officer (e.g., Chief Execu-
tive Officer, President, Secretary,
Partner, Member, Treasurer, General
Counsel) who has been empowered by
the intended registrant to sgign such
documents. The Intended registrant
shall also submit documentation that
demongtrates that it is incorporated or
otherwige anthorized to do busginegs in
the United States. The requirement to
submit a Department of State Form
DS-2032 and to submit documentation
demonstrating incorporation or au-
thorization to do buginess in the
United States does not exclude foreign
perzons from the requlrement to reg-
ister. Forelgn persons who are required
to register shall provide information
that 18 substantially similar in content
as that which a U.8. person would pro-
vide under this provision (e.g., forelgn
buginess license or similar authoriza-
tion to do business). The Directorate of
Defense 'I'rade Controls will notify the
reglatrant 1f the BStatement of Reg-
lgtration 1s incomplete either by noti-
fying the registrant of what informa-
tion 18 required or through the return
of the entire regigtration package with
payment. Registrants may not estab-
lish new entities for the purpose of re-
ducing reglgtration fees,

(b)) A person reguired to register
under thig part who 13 already reg-
igtered as a manufacturer or exporter
in accordance with part 122 of this sub-
chapter must also provide notification
of this additional activity by submit-
ting to the Directorate of Defense
Trade Controls by regiptered mail a
transmittal letter meeting the require-
menta of §122.2(b) and oiting the exist-
ing registration, and must pay an addi-
tional fee according to the schedule
prescribed in §122.3(a). Any person who
registeryg coincidentally as a broker as
defined in §129.2 of this subchapter and
as & manufacturer or exporter must
submit a Statement of Registration
that reflecte the brokering activities,
the §122.2(b) tranamittal letter, as well

§129.5

a8 the additional fee for reglstration as
a broker.

(o) Other provisions of part 122, in
particular, §122.4 conceraing notifica-
tion of changes in Informatlon fur-
nished by reglstrants and §122.6 con-
cerning maintenance of records by reg-
1strants, apply squally to registration
under this part (part 129),

[62 FR 67276, Dec. 24, 1997, ag amended at 69
FR 70889, Dec, 8, 2004, 71 FR 20563, Apr. 21,
2006; 73 FR, 55441, Sept, 24, 2008]

§128.56 Policy on embargoes and other
proscriptions,

(a) The policy and procedures szet
forth in this subparagraph apply to
brokering activities defined in §129.2 of
this subchapter, regardlegs of whether
the persons involved in such aotivities
have reglatered or ara required to reg-
ister under §129.3 of this subchapter.

(b) No brokering activities or
brokering propesals involving any
coantry referred¢ to in §126.1 of this
gubchapter may be carried out by any
person without first obtaining the
written approval of the Directorate of
Defense Trade Controls,

(o) No brokering activities or pro-
posal to engage in brokering activities
may be carried out or pursued by any
person without the prior written ap-
proval of the Directorate of Defense
Trade Controls in the case of other
countries or persong identified from
tlme to time by the Department of
State through notice in the PEDERAL
RIOGISTER, with respect to which cer-
taln limitations on defense articles or
dafense services are imposed for rea-
gons of U.S8. natlonal securlty or for-
eign policy or law enforcerment inter-
ests (e,g.,, an individual subject to de-
barment pursuant to §127.7 of this sub-
chapter).

(d) No Drokering activities or
brokering proposal may be carried out
with respsct to countries which are
subject to United Natlons Security
Council arms embargo (see also
§121.1¢cH).

(e) In cages involving countries or
persons subject to paragraph (b), (¢), or
(d), above, it ie the policy of the De-
partment of State to deny reguests for
approval, and exceptions may be grant-
ed only rarely, if ever. Any person who
knows or has reagon to know .of
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brokering aotivities invelving such
countrisg or pergons must immediately
inform the Directorate of Defense
Trade Controls.

[62 FR 67278, Dec. 24, 1997, a3 amended ab 71
FR 20663, Apr, 21, 2006]

§129.6 Requirement for license/ap-
proval,

(a) No pergson may engage in the busi-
nesg of brokering activities without
the prior written approval (license) ef,
or prior notification to, the Direc-
torate of Defense Trade Controlg, ex-
cept as follows:

(h) A license will not be required for:

(1) Brokering activities undertaken
by or for an agency of the United
States Government—

(1) For use by an agency of the
United 8tates Government; or

(ii) For carrying out any forelgn as-
gistance or sales program authorized
by law and subject to the control of the
Pregident by other means,

(2) Brokering activities that are ar-
ranged wholly within and destined ex-
clusively for the North Atlantic Treaty
Organization, any member country of
that Organization, Australia, Japan,
New Zealand, or South Korea, except in
the case of the defense articles or de-
fense gervices specified in §129.7(a) of
this subchapter, for which prior ap-
proval is always required.

[62 FR 67276, Dec. 24, 1997, ag amended at 71
PR 20653, Apr. 21, 2006, 73 FR 38344, Aug. 3,
2009]

§129.7 Prior approval (license).

(a) The following brokering activities
require the prior written approval of
the Directorate of Defense Trade Con-
trols:

{1) Brokering activities pertaining to
certain defenge articles (or associated
defense services) covered by or of a na-
ture desoribed by part 121, to or from
any country, as follows:

(1) Fully automatic firearms and
componsents and parts therefor;

(i) Nuclear weapons strategic deliv-
ery systems and all compconents, parts,
accesgories, attachments specifically
deslgned for such systems and associ-
ated equipment;

(11i) Nuclear weapong design and test
squipment of a nature described hy
Category XVI of part 121;

22 CFR Ch. | (4-1-11 Edition)

(iv) Naval nuclear propulsion equip-
ment of & nature described by Category
Vi(e);

{v) Missile Technology Control Re-
gime Oategory I items (§121.16);

(vl) Olagsified defense articles, serv-
ices and technical data;

(viiy Forelgn defense articles or de-
fense gervices (other than those that
are arranged wholly within and des-
tined exclusively for the North Atlan-
tic Treaty Organization, Australia,
Japan, New Zealand, or South Korea
(see §8129.6(h)(2) and 129.7(a)).

{2y Brokering activities involving de-
fense articles or defense services cov-
ered by, or of a nature described by
part 121, of this subchapter, in addition
to those specified in §129,7(a), that are
designated as significant military
aquipment under this subchapter, for
or from any country not s member of
the North Atlantic Treaty Organiza-
tion, Australia, Japan, New Zealand, or
South Korea whenever any of the fol-
lowing factors are present:

(1) The value of the gignificant mili-
tary equipment is $1,000,000 or more;

(ii) The identical significant military
equipment has not been previously li-
consed for export to the armed forces of
the country concerned under this sub-
chapter or approved for gale under the
Forelgn Military Sales Program of the
Department of Defense,

(iil) Significant military equipment
would be manufactured abroad as a re-
gult of the articles or services belng
brokered; or

(1v) The recipient or end user is not a
foreign government or internationsal
organization.

{b) The requirements of this section
for prior written approval are met hy
any of the following,

(1) A llcenze or other written ap-
proval issued under parts 123, 124, or 126
of this subchapter for the permanent or
temporary export or temporary import
of the particular defense article, de-
fense gervico or technlcal data subject
to prior approval under this section,
provided the names of all brokers have
heen identiflied in an attachment ac-
companyihg submission of the initial
application; or
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(2y A written statement from the Di-
rectorate of Defense Trade Contrals ap-
proving the propogsed activity or the
making of a proposal or presentation.

(¢) Requests for approval of
brokering activities shall be submitted
in writing to the Directorate of De-
fensge Trade Controle by an empowerad
official of the registered broker; the
letiter shall algo meet the requirements
of §126.13 of this subchapter.

{d) The request shall identify all par-
ties involved in the proposed trans-
action and thelr roles, as well ag out-
line in detail the defense article and re-
lated techmical data (including manu-
facturer, military designation and
model number), gquantity and value,
the security classification, if any, of
the articles and related technical data,
the country or countries involved, and
the specifio end use and end user(s).

(62 FR 67276, Deo. 24, 1997, as amended at 71
FR 20553, Apr, 91, 2006; 73 FR 38344, Aug, 3,
2009; 76 F'R, 52626, Aug. 27, 2010]

$£129.8 Prior notification.

(a) Prior notification to the Direc-
torate of Defense Trade Controls ig re-
quired for brokering activities with re-
gpect to significant military equipment
valued ab less than §1,000,000, except for
sharing of basgle marketing informabtion
(e.g., Information that does not include
performance characleristics, price and
probable avallability for delivery) by
U.8. persons registered as exporters
under part 122,

(b) The requirement of this section
for prior notification is met by inform-
ing the Directorate of Defense Trade
Controls by letter at least 30 days be-
fore making a brokering proposal or
presentation. The Directorate of De-
fense Trade Controls will provide writ-
ten acknowledgment of such prior noti-
flcation to confirm compliance with
this requirement and the commence-
ment of the 30-day notification period.

[62 FL. 67276, Doac, 24, 1997, as amended at 71
FR 20663, Apr. 21, 2006, 76 FR 52625, Aug. 27,
20140)

§129.9 Reports.

Any person required to reglster under
this part shall provide annually a re-
port to the Directorate of Defensge
Trade Controls enumerating and de-
goribing its brokering activities by

Pt. 130

quanbity, type, U.8. dollar value, and
purchager(s) and recipient(s), licenge(s)
numbers for approved activities and
any exemptions utllized for other cov-
ered activities.

[71 FR 20564, Apr. 21, 2008]

§129,10 Guidance,

Any person desiring pguldance on
Issues related to this part, such as
whether an activity is a brokering ac-
tivity within the scope of this Part, or
whether a prior approval or notifica-
tion requirement applles, may seek
guidance in writing from the Direc-
torate of Defenge Trade Coxntrols. Ths
procedures and conditions stated in
§126.9 apply equally to requegts under
this section.

[71 FR 20654, Apr. 21, 2008]

PART 130—POLITICAL CONTRIBU-

TIONS, FEES AND COMMIS-
SIONS

Bec.

130.1 Purpose.

180.2 Applicant,

130.3 Armed forces,

1304 Dsfenge artlcles and defanse services.

130.6 Fea or cotnmisalon,

1380.6 Political contribution,

130, Supplier.

130.8 Vendor.

1305 Obligation to furnish information to

the Directorate of Defenge Trade Con-
trols.

130.10 Information to he furnished by gppli-
cant or supplier to the Directorats of Da-
fense Trade Controls,

130.11 Supplementary reports.

130,12 Information to be furmished by ven-
dor to applicant or supplisr,

130,13 Information to be furnishsd to appli-
cant, supplier or vendor by a reciplent of
& fse or commigaion,

130.14 Reccrdkeeping.

130,16 Confidential business informabion.

130,16 Other reporting requirements,

13017 Utllization of and accesg to reports
and records,

AUTHORITY: Sec., 39, Arms Wxport Control
Act, 50 Stat. 767 (23 U.8.0. 2770); E.0. 11958, 42
FR 4311, 3 CFR, 1977 Comp. p. 79; 22 U.B.C,
26614,

SOURCE: 58 PR 39323, July 22, 1993, unless
otherwise noted.
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§130.1

§130.1 Purpose,

Sectlon 89(a) of the Arms Export
Control Act (22 U.B.C. 2719 provides
that the Secretary of State shall pre-
goribe regulations with respect to re-
porting con certain paymentg relating
to sales of defense articleg and defense
garvices, The provislons of this part
implement that reguirement. Defini-
tions which apply to this part are con-
tained in §§130.2 through 130.8.

§130,.2 Applicant.

Applicant means any person who ap-
plies to the Directorate of Defense
Trade Controls for any license or ap-
proval reguired under this subchapter
for the export of defense articles or de-
fense services valued in an amount of
$500,000 or more which are belng sold
commercially to or for the use of the
armed forces of a foreign country or
international organization, This term
glgo includes a person to whom the re-
guired license or approval has been
given.

[71 FR 20554, Apr, 21, 2005)

§130.3 Armed forces.

Armed forces means the army, navy,
marine, air force, or coast guard, as
well as the national guard and nationsl
police, of a foreign country. This term
also includes any military unit or mili-
tary personnel corganized under or as-
gignoed to an international organiza-
tion.

§130.4 Defense articles and defense
services,

Defense articles and defense services
have the meaning given those terms in
paragraphs (3), (4) and () of section 47
of the Arms REzxport Control Act (22
T.8.0, 2794 (3), (4), and (7). When used
with reference to commercial sales, the
definitions in §§120.6 and 120.9 of thie
subchaptor apply.

§130,6 Fee or commission,

(a) Fee or commission means, except as
provided in paragraph {b) of this sec-
tion, any loan, gift, donation or other
payment of $1,000 or more made, or of-
fered or agreed to be made directly or
indirectly, whether in cagh or in kind,
and whether or not pursuant to a writ-
ten contract, which is:

22 CFR Ch. | (4-1-11 Edition)

(1) To or at the direction of any per-
son, irrespective of nationality, wheth-
er or not employed by or affillated with
an apblicant, a supplier or a vendor;
and

(2) For the solicitation or promotion
or otherwise to secure the conclusion
of & gale of defense articles or defense
gservices to or for the use of the armed
forces of a foreign country or inter-
national organization.

(0) The term fee or commission does
not inelude:

(1) A political contribution or a pay-
ment excluded by §130.6 from the defl-
nition of political contribution;

(%) A normal salary (excluding con-
tingent compensation) established at
an annual rate and paid to a regular
cmployee of an applicant, supplier or
vendor;

(3) General advertising or pro-
motional expanses not directed to any
particular sale or purchaser; or

(4y Payments made, or offered or
agreed to. be made, solely for the pur-
chase by an applicant, supplier or ven-
dor of gpecific goods or technical, oper-
ational or advisory services, which
payments are not disproportionate in
amount with the value of the specific
goods or services actually furnished.

[68 PR 39323, July 22, 1993, as amended at 71
FR 20654, Apr, 21, 2006]

$130.6 Political contribution.

Political contribuiion means any loan,
gift, donation or other payment of
$1,000 or more made, or offered or
agreed to be made, directly or indl-
rectly, whether in cash or in kind,
which is:

{a) To or for the benefit of, or at the
direction of, any forelgn candidate,
committes, political party, political
faction, or government or govern-
mental subdivislon, or any individual
olacted, appointed or otherwise des-
ignated as an employee or officer
thereof; and

{b) For the solicitation or promotion
or otherwise to secure the conclusion
of a sale of defense articles or defense
services to or for the uee of the armed
forces of a foreign country or inter-
national organization. Taxes, customs
duties, license fees, and other charges
required to be pald by applicable law or
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regulation are not regarded as political
contributions,

$130.% Supplier.

Supplier means any pergon who enters
into a contract with the Department of
Defense for the sale of defense articles
or defenge gervices valued in an
amount of $500,000 or more under sec-
tion 22 of the Arms Export Control Act
(23 U.8.C. 2762).

$130.8 Vendor.

(a) Vendor means any distributor or

manufacturer who, directly or indi-
rectly, furnishes to an applicant or
supplier defense articles valued in an
amount of $£500,000 or more which are
end-items or major components ag de-
fined in §121.8 of this subchapter. It
algo means any pergon who, directly or
indirectly, furnigshes to an applicant or
supplier defense articles or services
valued in an amount of $500,000 or more
when such articles or services are to be
delivered (or incorporated in defense
articles or defense services to he dellv-
ered) to or for the use of the armed
forces of a foreign country or inter-
national organization under:;

(1) A male requiring a license or ap-
proval from the Directorate of Defense
Trade Controls under this subchapter,

or

(2) A sale pursuant to a contract with
the Department of Defense under gec-
tion 22 of the Arms Hxport Control Act
(22 U.8.C, 2762).

(b} [Regerved]

{668 FR 39323, July 22, 1993, as amended at T1
FR-20664, Apr. 21, 2006]

§130,9 Obligation to furnish informa-
tion to the Directorate of Defense
Trade Controls.

(a)(1) Bach applicant must inform the

Directorate of Defense Trade Controls

as to whether the applicant or its ven-

dors have paid, or coffered or agreed to
pay, in respect of any sale for which a
license or approval is requested:

(i) Political contributions in an ag-
gregate amount of $5,000 or more, or
. (ii) Fees or commisgions in an aggre-
gate amount of $100,000 or more. If so,
applicant must furnigh to the Direc-
torate of Defense Trade Controls the
information specified in §130.10. The
furnishing of such information or an

§130.9

explanation satisfactory to the Man-
aging Director of the Directorate of
Defenge Trade Controls ag to why all
the information cannot be furnished at
that time is a condition precedent to
the granting of the relevant licenss or
approval.

(2) The requirements of this para-
graph do not apply in the case of an ap-
plication with respect to a sale for
which all the information specified in
§130,10 which is required by this sec-
tion to be reported shall already have
been furnighed.

(b) Bach supplier must inform the Di-
rectorate of Defense Trade Controls as
to whether the gupplier or its vendors
have pald, or offered or agreed to pay,
in respect of any sale:

{1} Political contributiong in an ag-
gregate amount of $5,000 or more, or

(2) Fees or commisggions in an aggre-
gate amount of $100,000 or more. If so,
the suppllier must furnish to the Direc-
torate of Defense Trade Controls the
information specified in §130,10, The in-
formation required to be furnished pur-
suant to this paragraph must be so fur-
nighed no later than 30 days after the
contract award to such supplier, or
such earlier date as may he specified by
the Department of Defenge. For pur-
poses of this paragraph, a contract
award ineludeg a purchase order, exer-
cise of an option, or other procurement
action requiring a supplier to farnish
defenge articles or defense gervices to
the Department of Defenge for the pur-
poses of §22 of the Arms Export Control
Act (22 U_8.0. 2762).

{¢) In determining whether an appli-
cant or 18 vendors, or a aupplier or its
vendors, as the case may be, have paid,
or offered or agreed Lo pay, political
contributions in an ageregate amount
of $6,000 or more in regpect of any sale
80 a8 to require & report under this sec-
tion, there must be included in the
computation of such aggregate amount
any political contributions in respect
of the sale which are pald by or on be-
half of, or at the direction of, any per-
gon to whom the applicant, supplier or
vendor has paid, or offered or agreed to
pay, a fee or commission in respect of
the sale, Any such political contribu-
tions ars deemed for purpoges of thilg
part to bhe political contributions by
the applicant, supplier or vendor who
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§130.10

pald or offered or agreed to pay the fee
or commission.

(d) Any applicant or supplier which
hag informed the Directorats of Dea-
fense Trade Controls under this section
that neither it mor its vendors have
paid, or offered or agreed Lo pay, pelit-
ical contributions or fees or commis-
gions in an aggregate amount requiring
the information specified in §130.10 to
be furnighed, must subsequently fur-
nish such information within 30 days
after learning that it or its vendors had
paid, or offered or agreed to pay, polit-
ical contributions or fees or commis-
giong in respect of a =ale in an aggre-
gate amount which, if known to appli-
cant or supplier at the time of its pre-
vious communication with the Direc-
torate of Defense Trade Controls,
would have required the furnishing of
information under §130.10 at that time,
Any report furnished under this para-
graph must, in addition to the informa-
tion spscified in §130.10, include a do-
tailed statement of the reagons why ap-
plicant or sapplier did not furnish the
information at the time specified in
paragraph (a) or paragraph (b) .of this
gection, as applicable,

(58 IR 39323, July 29, 1903, ag amended at 71
FR 20654, Apr. 21, 2006]

§130.10 Information to be furnished
by applicant or supplier to the Di-
rectorate of Defense Trade Con-
trols.

{(a) Hvery person required under
§130.9 to furnish informeation specified
in this section in respect to any sale
must furnigsh to the Directorate of De-
fenge Trads Controls:

(1) The total contract price of the
sale to the foreign purchaser,

(&) The name, nationslity, address
and principal place of business of the
applicant or supplier, ag the case may
be, and, if applicable, the employer and
title;

(3) The name, nationality, address
and prinecipal place of business, and if
applicable, employer and title of each
forelgn purchaser, including the ulti-
mate end-user involved in the sale;

@) Except ag provided in paragraph
(¢) of this gection, & statement setting
forth with regpect to such sale:

(i) The amount of each political con-
tribution paid, or offered or agreed to

22 CFR Ch. | {(4-1-11 Edition)

be pald, or the amount of each fes or
commission paid, or offered or agreed
10 be paild,

{11) The date or dates on which each
reported amount was paid, or offered or
agreed to be pald;

(1i1) The recipient of each such
amount pald, or intended recipient if
not yet pald;

(iv) The person who paid, or offered
or agreed to pay such amount; and

(v) The aggregate amounts of polit-
ical contributiong and of fees or com-
mission, respectively, which ghall have
besn reported.

{b) In responding to paragraph (a)4)
of this section, the statement must:

(1) With respect to each payment re-
ported, state whether such payment
wag in cash or in kind. If in kind, it
mugt include & description and valu-
ation thereof. Whers precise amounts
are not avallable because a payment
hag not yet been made, an estimato of
the amount offered or agreed to bo pald
must be provided;

(2) With respect to each rociplent,
state:

(1) Tts name,

(1i) Tts nationality;

(iii) Tte address and principal place of
buginess;

(iv) Tt employer and fitle; and

(v) Itg relationship, if any, to appli-
cant, gupplier, or wvendor, and to any
foreign purchaser or end-user,

() In pubmitting a report required by
§130.9, the detailed information speci-
fied in paragraph (a)(4) and (b) of this
section need not be lncluded if the pay-
mentg do not exceed:

(1) $2,600 in the case of political con-
tributions; and

(2) $50,000 in the case of fees or com-
missions,

In lieu of reporting detailed informa-
tion with respect to such payments,
the aggregate amount thereof must be
reported, identified as miscellaneous
political contributions or miscella-
neous feeg or commissions, as the case
may be.

(d) Every person required to furnish
the information specified in paragraphs
(a) and (b) of this sectlon must respond
fully to each subdivigion of those para-
graphs and, where the correct responsge
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igs “none’ or '“not applicable,’” must so
state.

[58 FR 89323, July 22, 1993, as amended at "1
FR, 20664, Apr. 21, 2006]

§130.11 Supplementary reports,

{a) BEvery applicant or supplier who is
required under §130.9 to furnish the in-
formation gpecified in § 130,10 must sub-
mit a supplementary report in connec-
tlon with each sale in respect of which
applicant or supplier hag previously
besn required to furnish information if:

{1) Any political contributions aggre-
gating $2,600 or more or fees or com-
migsions aggregating $60,000 or more
not previously reported or pald, or of-
fered or agreed to be paid by applicant
or supplier or any vendor;

{2) Subsequent developments cause
the information initially reported to be
no longer accurate or complete (as in
the case where a payment actually
made 1s substantially different in
amount from a previously reported es-
timate of an amount offered or agreed
to be paid); or

(3) Additiomal details are requested
by the Directorate of Defensge Trade
Controlg with respect to any miscella-
neous payments reported under
§130.10(c).

(h) Bupplementary reports must he
gent to the Directorate of Defense
Trade Controls within 30 days after the
payment, offer or agreement reported
therein or, when requested by the Di-
rectorate of Defense Trade Controls,
within 30 days after such reguest, and
mugt include:

(1) Any information specified in
§130.10 required or requested to be re-
ported and which wag not previously
reported; and

(2) The Directorate of Defenge Trade
Uontrols license number, if any, and
the Department of Defense contract
number, if any, related to the sale.

[68 F'R 39823, July 22, 1993, as amended at 71
R 20564, Apr. 21, 2006]

§180.12 Information to be furnished
by vendor to applicant or supplier,

(a) In order to determine whether it

is obliged under §130.%9 to furnigh the

Information specified in §130.10 with re-

spect to & sale, every applicant or sup-

plier must obtaln from each vendor,

§130.12

from or through whom the applicant
acquired defense articles or defense
services forming the whole or a part of
the sale, a full disclosure by the vendor
of all political contributions or fees or
commigsion pald, by vendor with re-
spect to such sale. Such disclozure
must include responses to all the infor-
mation pertaining to vendor required
to enabls applicant or supplier, ag the
case may be, to comply fully with
§§130,9 and 180.10. If so requlred, they
must include the information furnished
by each vendor in providing the infor-
mation specified.

(b) Any vendor which has been re-
quested by an applicant or supplier to
furnigh an 1initlal gtatement under
paragraph (a) of this section muat, ex-
capt ag provided In parsgraph (o) of
this section, furnish such statement in
a timely manner and not later than 20
days after receipt of such request.

(¢c) If the vendor believes that fur-
nighing information to an applicant or
supplier 1n a reguestod statement
would unreagonably risk injury to the
vendor’s commercial interests, the ven-
dor may furnish in lieu of the state-
ment an abbreviated statement dis-
closing only the aggregate amount of
all political contributions and the ag-
gregate amount of all feeg or commia~
slong which have been pald, or offered
or agreed to bs pald, or offered or
agreed to be paid, by the vendor with
regpect to the sale. Any abbreviated
gtatement furnished to an applicant or
supplier under this paragraph muat be
accompaniad by & certification that
the requested information hag bheen re-
ported by the vendor directly to the Di-
rectorate of Defense Trade Controla.
The wvendor must simultaneously re-
port fully to the Directorate of Defensse
Trade Controls all information which
the vendor would otherwlse have been
required to report to the applicant or
supplier under this section. Hach such
report, musgt clearly identify the sale
with respect to which the reported in-
formation pertains.

(d)(1) If upon the 26th day after the
date of its request to vendor, an appli-
cant or supplier has not received from
the vendor the inltial statement re-
quired by paragraph (a) of this section,
the applicant or suppller must submit
to the Directorate of Defense 'IT'rade
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§130.13

Controls a gigned statement atbtesting
to:

(1) The manner and oxtent of appli-
cant’s or supplisr's attempt to obtain
from the vendor the initial statement
required under paragraph (a) of this
section;

(1i) Vendor's failure to comply with
this section; and

(111) The amount of time which has
elapsed hetween the date of applicant’s
or supplier's request and the date of
the gigned gtatement;

(2) The failure of a vendor to comply
with this section does not relleve any
applicant or supplier othsrwise re-
quired by §130.8 to submit a report to
the Directorate of Defense Trade Con-
trols from submitting such a report.

[58 FR 39328, July 23, 1983, a8 amended at 1
FR 20665, Apr, 21, 2008)

§130.13 Information to be furnished to
applicant, supplier or vendor by a
recipient of a fee or commission.

(a) Hvery applicant or supplier, and
sach vendor thereof;

(1) In order to determine whether 1t
is obliged under §130.% or §180.12 to fur-
nish information gpecified in §130.10
with regpect to a sale; and

(2 Prior to furnighing such informa-
tion, must obtain from each person, if
any, to whom it has paid, or offered or
agreed to pay, a fee or commission in
reapect of such sale, a timely atate-
ment containing a full disclosure by
guch & person of all political contribu-
tions vald, or offered or agreed to be
paid, by it or on its behalf, or at its di-
rection, in respect of such sale. Such
disclosure must include reaponses to
all the information reguired to enable
the applicant, supplier or vendor, as
the cage may be, to comply fully with
§§130.9, 130.10, and 180.12.

() In obtaining information under
paragraph {a) of this gection, the appli-
cant, supplier or vendor, ag the case
may be, must also require each person
to whom a fee or commilssion is paid, or
offered or agreed to be paid, to furnish
from time to time guch reports of ifts
political contributions as may bhe nee-
edzary to enable the applicant, supplier
or vendor, ag the cage may be, to com-
ply fully with §§130.9, 180.10, 130,11, and
130.12.

22 CFR Ch. | (4-1-11 Edition)

(¢) The applicant supplier or vendor,
ag the case may Dbe, must include any
political contributions paid, or offered
or agreed to be paid, by or on behalf of,
or at the direction of, any person to
whom 1t has pald, or offered or agreed
to pay a fee or commission in deter-
mining whether applicant, supplier or
vendor ig required by §§130.9, 180.11, and
130.12 to furnish information specified
in §130.10.

§130.14 Recordkeeping.

Hach applicant, supplier and vendor
must maintain a record of any infor-
mation 1t was required to furnish or
obtain under this part and all records
upon which ity reports are based for a
period of not less than five years fol-
lowing the date of the report to which
they pertain.

§130.15
tion.

{a) Any person who ig required to fur-
nigh information under this part may
identify any information furnished
hersunder which the person conslders
to be confidential business informa-
tion., No person, including any appli-
cant or supplier, ghall publish, divulge,
digcleode, or make known in any man-
ner, any information so identified by a
vendor or other person unless author-
ized by law or regulation.

() For purpoges of this section, con-
fidentinl business information means
commercial or financial information
which by law 18 entitled to protection
from disclogure. (See, e.g., b U.B.0,
552(b) (3) and (4); 18 U.8.C. 1906, 22
U.8.C, 278(e); Rule 26(c)(7), Federal
Rules of Qivil Procedurs.)

Confidential business informa-

£130.16 Other reporting requirements,

The submissgion of reports under this
part does not relleve any person of any
requirements to furnigh information to
any federal, state, or municipal agen-
cy, department or other instrumen-
tality as required by law, regulation or
contract,

§130.17 Utilization of and access to re-
ports and records,

(a) All information reported and
records maintained under this part will

be made avallable, upon request for
utilization by standing committeos of
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the Congress and subcommittees there-
of, and hy United Btates Government
agencles, in accordance with §39(d) of
the Arms Export Control Act (22 U.S.C.
2779(a)), and reports based upon such
information will be submitted to Con-
gress 1n accordance with gections
36(a)(T) and 36(b)(1) of that Act (22
U.8.0. 2776(a)(T) and (b)(1)) or any other
applicable law.

(b) All confidential buginesd informa-
tion provided pursuant to thig part

§130.17

shall be protected againsgt diselogure to
the extent provided by law.

{¢) Nothing in this section shall pre-
clude the furnishing of information to
foreign governments for law enforce-
ment or regulatory purposes under
international arrangements hetween
the United States and any foreign gov-
srnment,

(66 FR, 39323, July 22, 1993, as amended at 71
FR, 206556, Apr. 21, 2006]
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