

Portugal’s response to the questionnaire for the preparation of the Secretary-General’s report to the General Assembly at its 72nd session and the Human Rights Council at its 37th session on the safety of journalists and the issue of impunity
Question 5:

The promotion of safety and the equality between women and men and of non-discrimination is seen by Portugal as an ethical, legal and constitutional imperative in the defence and guarantee of fundamental rights for all citizens, including women journalists. In regard to equality, Portugal aims to strengthen its public policies in order to eliminate all type of discrimination on the grounds of sex, as well as multiple and intersectional discriminations.

In this context, it should be noted that Portuguese domestic law is in compliance with the principles and rules of all the International Human Rights Treaties that Portugal is part of, including the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW).

The Portuguese Constitution (CPR) establishes, in its Article 13 that all citizens possess the same social dignity and are equal before the law. Therefore, no one may be privileged, favoured, prejudiced, and deprived of any right. Among them, according to Article 13/2, gender identity cannot be a cause of discrimination. In addition, Article 26/1 of the Constitution establishes a general protection clause against all sorts of discrimination.

Regarding the right to freedom and security, it is a fundamental right granted for everyone in the CPR. The only exception admitted to this right is the delivery of a prison sentence or the judicial imposition of a security measure (Art. 27 (1 and 2)). Under Article 27 (3) of the CPR, the deprivation of freedom for the period and under the conditions laid down is admitted only in limited cases.

In fact, the Criminal Procedural Code (CPC) provides for in Articles 254 and following the detention conditions, which can only be determined by the public prosecutor or a judge, and are generally enforced by a police force.

The CPR, in its article 47 also establishes a general principle of freedom to choose a profession and of access to the public service. Everyone has the right to choose a profession or type of work freely, subject to the legal restrictions that are imposed in the collective interest or the restrictions that are inherent in a person’s own capabilities. According to article 47/2, every citizen has the right of access to the public service under equal and free conditions, as a general rule by means of a selection process.

Within the Labour Code, both direct and indirect discrimination relating to work and access to work based on such grounds as gender identity are prohibited. The burden of proof of non-discrimination lies with the employer. This reverses the ordinary principles of Portuguese procedural law. Convictions can be published. Victims of discrimination, including harassment, are entitled to compensation.

The Authority for the Conditions of Work (ACT) is responsible for analysing all complaints received concerning alleged cases of racial discrimination in employment or in access to employment.

Regarding the criminal framework, sexual discrimination is typified as a crime in the Portuguese Criminal Code (CC). Article 240 states that whoever founds or sets up an organization, or develops activities of organized propaganda inciting or encouraging discrimination, hate or violence against a person or a group of persons on the grounds of their sexual orientation or gender; or takes part in such an organization or in its activities or gives support thereto, shall be punished by a prison term of 1 to 8 years.

Furthermore, according to article 246 of the CC, any person convicted for the offences established in article 240 may be temporarily deprived of his/her active and/or passive electoral capacity.

It is also worth to note that, in the cases of homicide (article 132, 2, f) CC) and offences to physical integrity (article 145,2CC), the fact that the crime was committed on the grounds of gender identity of the victim is considered an aggravating circumstance implying more severe penalties. Gender motivation can also be taken into account when determining the measure of the penalty, as the court must consider, among other circumstances, the offence intentions revealed to the commission.

Regarding remedies, in Portugal Law 104/2009, of 14 September – established the legal framework for the state compensation of victims of crimes, including victims of violent crimes committed on grounds of gender, and created the Commission for the Protection of Victims of Crimes (CPVC). The duty to compensate falls to the offender but, in some cases, the State may advance this compensation when the victim is facing financial difficulties as a result of the crime and it is impossible to obtain compensation from the offender within a reasonable period. The Commission is the body in charge of deciding, according to legal criteria, whether applicants have the right to compensation as victims of violent crimes, and the amount of compensation.

In this context, Law 130/2015, 4th September gives reinforced protection of the rights of the victims of crimes, creating the statute of the victim and introducing in Article 67 of the Criminal Procedure Code the concept of especially vulnerable victim. This concept includes situations of particular fragility as well as type, level and duration of the victimization, having resulted in serious consequences for the psychological balance or social integration conditions of the victim.

Question 6

In addition to the Rome Statute of the International Criminal Court, and other instruments Portugal is a party to the four Geneva Conventions of 12 August 1949 (since 14 March 1961) and their two Additional Protocols of 1977 (since 27 May 1992) and to the Convention on the Prevention and Punishment of the Crime of Genocide (since 9 February 1999) as well as several instruments about the use of weapons. The states are obliged to suppress all violations of international humanitarian law and there are specific obligations relating to certain serious violations entitled serious offenses that should be punished.

Therefore, the Act 31/2004, of 22 July adapted the Portuguese criminal legislation to the Statute of the International Criminal Court, prohibiting and punishing serious offenses, by typifying the conducts which constitute crimes by violation of international humanitarian law. The Criminal Code is complementarily applicable to the offenses set forth in it, including the provisions about the rights of the victims and witnesses in criminal proceedings.

On the other hand, the provisions of this law do not preclude the application of the Code of Military Justice when the crimes are connected to the military security interests of the Portuguese State, neither the application of any other provisions concerning the Portuguese armed forces established by the CPR.

This Law covers all persons, regardless of their nationality, who commit or give orders to commit serious offenses, as well as cases where violations result from the omission contrary to the legal duty to act. It covers acts committed both within and outside the Portuguese territory.

