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international order

Agenda

Consultation on the impact of free trade and investment agreements on a democratic and equitable international order

13 October 2015

9.00-9.15    

Registration and Opening session
                     
Welcoming remarks and introduction, objectives and modalities of the consultation

9.15-10.30
Session 1: Commenting the IE reports’ findings and ‘Plan of action’
· Democratic deficits in the elaboration of IIAs – Transparency, public participation and accountability are essential components of negotiating and adopting free trade and investment agreements.  Trojan horses and “fast-tracking”.
· A parallel system of “justice”?  The rule of law and arbitrations before Investor-State dispute settlement and the independence of arbitrators.
· Investment arbitration and conflicts of treaty obligations. Article 103 of the UN Charter, article 53 of the Vienna Convention on the Law of Treaties. The doctrine of the invalidity of treaties that contain provisions that are contra bonos mores or entail “abuse of rights”.
· The doctrine of severability.
· Paradoxes – States that are bound by human rights treaties also enter into free trade and investment agreements that prevent them from fulfilling their human rights obligations.

· Role of Parliaments in the elaboration, adoption and modification of IIAs.


Discussion
Potential discussion questions

· What are the most salient parts of the reports that would be worth highlighting before the third Committee of the General Assembly? What concrete elements should be included in the IE’s statement to the General Assembly?
· What is the added value of the reports by the independent expert? How best to link them with previous studies on these issues (Cf. A/HRC/19/55 Add5)?
· How general principles of law and customary human rights law must prevail over free trade and investment agreements (pacta sunt servanda for human rights treaties, priority and ex aequo et bono considerations versus positivism)?

10.30-10.45    
Coffee Break
10.45-12.30


Session 2: Following up on the IE reports’ recommendations 

· Place the issue of International Investment Agreements on the agenda of the Human Rights Council (e.g. UPR and the 2016 Forum on Human Rights, Democracy and the Rule of Law) 
· How to achieve the adoption of a General Assembly resolution referring the legal questions to the International Court of Justice pursuant to article 96 of the UN Charter, specifically seeing a pronouncement on the pre-eminence of human rights law over other international treaties 
· How UNCTAD could further integrate/promote human rights on these issues 


Discussion
Potential discussion questions:
· How to ensure the UN place this major issue with far-reaching human rights implications on its agenda?
· How to achieve referral by the General Assembly of pertinent juridical questions to the ICJ for advisory opinions? 
· How to achieve referral of pertinent questions by ILO and WHO?  
· How to persuade UNCTAD to convene a world conference to revise existing BITs and FTAs.
· How to ensure that States conduct ex ante and ex post human rights, health and environmental impact assessments?

12.30-13.30     Lunch 
13.30-15.00   
Continuation of session 2. 

· International human rights machinery – Coordinate with other mechanisms how to follow up on these matters, including ILO, WHO, WIPO. Amicus curiae briefs. Case study on WHO Framework Convention on tobacco control.
· Recognition by the European Commission of necessity to abandon ISDS and create a new Investment Court System for TTIP and other EU trade and investment negotiations.
· How to monitor existing and future BITs and FTAs: Case study on social policy and trade within the TTIP. Case study on a few Southern Governments’ initiatives to revise their investment protection frameworks.


Discussion
Potential discussion questions

· What recommendations shall be forwarded to the EU Parliament?

· How could other international human rights mechanisms and others build on the IE’s reports? 
· Identify obstacles to the investigation, prosecution and suppression of economic crimes, including the misuse of the threat of ISDS litigation to prevent or delay corrective action by States.

· To what extent and how can States refuse the implementation of arbitration awards which are manifestly unjust and conflict with the State’s obligations under international law and human rights treaties? Should a treaty be elaborated and adopted to bind national courts to a human rights based approach in executing foreign judgments?
· Engage with relevant stakeholders to advance human rights – How can civil society and other stakeholders ensure treaties currently under negotiations foster human rights?
15.00-15.30     Coffee break
15.30-17.30     Session 3: Outlook and recommendations
                        Moderator: Alfred de Zayas
· Cooperation of UN mandate holders: convergence of challenges to rule of law and sovereignty posed by investment regime, sanctions regime and foreign debt restructuring.
· Recommendations to the IE for the possible subjects of reports to be submitted to the Human Rights Council and General Assembly in 2016, including necessary reforms within WTO, World Bank and IMF.

Discussion
Potential discussion questions

· How could the IE follow up on his 2015 reports? What topics shall he address in future reports?
· How can globalisation advance human rights and more generally, a democratic and equitable international order? 
· How to ensure a human rights-based approach in post-2015 agenda? 
· What are the commonalities between the democratic deficits of IIAs and the challenges posed by vulture funds and State intransigence concerning debt relief and sovereign debt restructuring?  Can the doctrine of “abuse of rights” be used to impeach practices that impact negatively on the enjoyment of human rights.
· How to ensure that pertinent international legal norms are applied by governments and private-sector actors, including commercial arbitrators, uniformly and not à la carte? 
· How to modify existing IIAs to eliminate unconscionable “survival clauses”?
· How to ensure that Courts, arbitral tribunals and the proposed International Investment Court enforce the primacy of human rights treaties and rigorous respect of “exclusion clauses” to prevent any encroachment by investors and transnational corporations on the regulatory space of States?
· How to ensure accountability of investors and transnational enterprises?  How best to advance the draft treaty on business and human rights?
· Selective litigation by transnational enterprises and investors who invoke ISDS to prevent States from regulating health, labour and environmental standards but refrain from doing so to challenge trade imbalances resulting from unilateral and multilateral sanctions, even when such sanctions have been condemned by the GA and the HRC.
17.30 -18.00     Closing Session



Concluding remarks, summary and ways forward

