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        1 April 2020
Dear Sir/Madam, 

I have the honour to address you in my capacity as Special Rapporteur on the independence of judges and lawyers, pursuant to Human Rights Council resolution 35/11.

I would like to transmit the attached questionnaire on “disguised” disciplinary actions or procedures against judges. A questionnaire focusing or ordinary disciplinary proceedings against judges has been sent to States and is available on the OHCHR webpage: https://www.ohchr.org/EN/Issues/Judiciary/Pages/IDPIndex.aspx The information gathered through this questionnaire will inform my thematic report to the General Assembly, to be presented in October 2020.

In this regard, I would be grateful if your organisation could submit the responses electronically to Mr. Stefano Sensi (email: ssensi@ohchr.org), copy to SRindependenceJL@ohchr.org, possibly by 4 May 2020, using the email title: “Name of your organisation -Submission to the report on the disciplinary, civil and criminal liability of judges”. Kindly limit your responses to 5,000 words and attach annexes where necessary.    

I wish to thank you in advance for your cooperation and hope to continue a constructive dialogue with your organisation on issues related to my mandate. 


Please accept, Sir/Madam, the assurances of my highest consideration.
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Diego García-Sayán 
Special Rapporteur on the independence of judges and lawyers
QUESTIONNAIRE 

Answers provided by the Themis Association of Judges with the support of the Open Dialogue Foundation
1. Please provide detailed information, including disaggregated data, on the number of judges that have been subject to disciplinary proceedings in the last ten years. How many of them were found guilty of a disciplinary misconduct? How many of them were removed from office? 
Accurate statistics on disciplinary proceedings against judges in the 2010-2020 period are not officially and publicly available.  They are included in general statistics on the movement of cases in disciplinary courts of the first and second instance.

It should be noted that the justification for the changes introduced in the disciplinary system of judges was its alleged incapacity, inefficiency and lack of transparency.  Nevertheless, none of the applicants for these changes / the President of the Republic of Poland, previously the Ministry of Justice / submitted in the legislative process or for the purposes of public debate any statistical data confirming those allegations.

 1.

 On September 26, 2017, the President of the Republic of Poland took advantage of a legislative initiative and sent a draft bill on the Supreme Court to the marshal's staff, changing radically the existing rules of disciplinary liability of common court judges [the Act of December 8, 2017, entered into force on April 3, 2028.  ]. The justification of the project indicated that "Adoption of the proposed structure [creation of the Disciplinary Chamber of the Supreme Court] will organize and create a clearer structure of instance control of disciplinary rulings by organizational separation in the Supreme Court serving this purpose of the Chamber. This will ensure better organization and increase the effectiveness of disciplinary proceedings [...] The separation of the Disciplinary Chamber of the Supreme Court should also result in an increase in the quality of disciplinary jurisdiction as well as the specialization of individual judges in this normative field."

The applicant also indicated that "a separate issue is the inability of Supreme Court judges to enforce the consequences of disciplinary offenses of judges, which could be seen in the absence of exclusion from the function of publicly deprecated judges, or persons from their own circle whose circumstances from private life, e.g.  committing an unintentional crime, should lead to resignation from the function."

With such allegations in terms of the current disciplinary judicial system, its lack of transparency, inefficiency and "lack of quality", the applicant did not provide any data, including statistical analyzes justifying the promotion of theses that would indicate irregularities in this system.

http://orka.sejm.gov.pl/Druki8ka.nsf/0/5AB89A44A6408C3CC12581D800339FED/%24File/2003.pdf;

 2. The above issue was of interest to MPs, hence it is worth referring to these sources.

 a. In response to a parliamentary interpellation, No. 1400 of 22 January 2020, containing questions about the number of disciplinary proceedings against judges, the number of judges who had been waived immunity and who had been subject to a term of office, in the period from the entry into force of the Constitution of the Republic of Poland, i.e.  from October 17, 1997, on behalf of the Ministry of Justice, information was provided by Deputy Minister of Justice Anna Dalkowska that the Minister of Justice did not have the information mentioned, because the Minister of Justice was not and is not a body conducting disciplinary proceedings of judges, imposing disciplinary penalties, including the penalty of dismissal from the office  /referred to in the interpellation as the loss of the right to adjudicate/ or adjudicating on permission to bring a judge to criminal liability /waiver of immunity/, and the applicable provisions did not impose on the Minister of Justice an obligation or competence to draw up such statistical data. The conclusion was that the Minister of Justice does not have statistical data covered by the questions.

 http://orka2.sejm.gov.pl/INT9.nsf/klucz/ATTBLSJLD/%24FILE/i01400-o1.pdf
 b. Meanwhile, in response to interpellation No. 25438 on April 15, 2014, the Deputy Minister of Justice - under the authority of the minister - on disciplinary proceedings against legal professionals replied that [...] the data held by the Ministry of Justice showed that  that in the years 2010–2013 there were 220 disciplinary proceedings pending in relation to judges of active and retired courts.  Of the aforementioned number, 184 proceedings were conducted in cases of offenses related to the performance of official duties, and 36 proceedings concerned acts not directly related to official activities.

 In 2010, a total of 53 disciplinary proceedings were pending with a total number of judges of 11,419, of which 47 were related to official duties and 6 were not related to them.

 In 2011, the total number of judges was 11,533 and 45 disciplinary proceedings were pending during this period, of which 35 were related to professional activities and 10 were unrelated to them.

 In 2012, with the state of judges of 11,702, 45 disciplinary proceedings were also conducted, including 38 related to official activities, and 7 were not related to them.

 In 2013, the total number of judges was 11,748 and in total 77 disciplinary proceedings were pending, of which 64 were related to professional activities and 13 were not related to them.  

	year
	the number of disciplinary proceedings
	total number of judges
	related to professional activities
	unrelated to professional activities

	2010
	53
	11419
	47
	6

	2011
	45
	11533
	35
	10

	2012
	45
	11702
	38
	7

	2013
	77
	11748
	64
	13

	Total numbers
	220
	-
	184
	36


http://www.sejm.gov.pl/sejm7.nsf/InterpelacjaTresc.xsp?key=7191F2D2
The above summary shows that it was data held by the Ministry of Justice, while in 2020 Minister Anna Dalkowska denied having such data even for the period 2010-2013, which calls into question the reliability of the answer given.

 c. In addition, in the same manner of replying to parliamentary interpellation No. 25389 of 29 August 2018, Łukasz Piebiak, Deputy Minister of Justice, answered on September 19, 2018 regarding criminal proceedings pending against judges since 1989 and  their sentences.  The information provided showed that in the period from the entry into force of the Act of July 27, 2001 - Law on the structure of common courts /Journal of Laws of 2018, item 23, as amended/, i.e. from October 1, 2001 to September 2018, the Minister of Justice was notified of the issuance of 107 resolutions authorizing the prosecution of a judge.

It was also noted that the waiver of immunity allows for the initiation and conduct of criminal proceedings against a judge, which may result in a conviction, but also discontinuation of criminal proceedings or acquittal.

Based on Article 19 § 4 of the Act of 28 January 2016 - Law on the Prosecutor's Office /Journal of Laws of 2017, item 1767, as amended/, which entered into force on March 4, 2016, the Department of Internal Affairs was created in the National Prosecutor's Office,  competent in preparatory proceedings in matters of the most serious crimes committed, among others by the judges. In this department, seven indictments were brought against judges. Until the reply was given, one proceeding resulted in the discontinuation of criminal proceedings by the court.

From the data held by the Ministry of Justice regarding the number of judges removed from the profession, it appeared that in the period from October 1, 2001 to the end of 2017 - 46 judges were recalled from the office.

 As a side note, it should be noted that the Ministry of Justice claimed that it did not have detailed statistical data on disciplinary proceedings concerning judges, when common courts / within which disciplinary courts of the first instance operate / are obliged to submit and send them, specifying the categories of cases and decisions.

 3. In the Supreme Court, annual reports on the activities of this court were prepared, indicating the directions of judicial decisions in disciplinary matters, but containing no specific statements as to their number and decisions, in particular decisions on expulsion from service.

 The data published in the annual reports of the Supreme Court showed that it was adjudicating on the disciplinary matter of judges: in 2016 - 62 cases were examined, 2017 - in 60 cases / out of those cases concerning judges, it was noted that in 2 cases the judge had the right to retire  the right to emolument and a judge was dismissed from office in one case /, in 2015 - 82 cases, in 2014 - 70 cases, in 2013 - 43 cases, in 2012 - 59 cases, in 2011 - 51 cases, in 2010 - 58 cases  :

	year
	number of disciplinary cases of judges pending before the Supreme Court /2nd instance/

	2018
	-

	2017
	60

	2016
	62

	2015
	82

	2014
	70

	2013
	43

	2012
	59

	2011
	51

	2010
	58


In contrast, the statistics of the Disciplinary Chamber at the Supreme Court, operating since 2018, relate only to the number of cases examined in total, without categorization into disciplinary or judicial matters. Earlier in the Supreme Court, disciplinary matters were dealt with by Department VI of the Criminal Chamber / among others.

In 2018, the Supreme Court Disciplinary Chamber received a total of 161 cases, of which 52 in Department One and 109 in Department Two.  In the period from April 3, 2018 /entry into force of the Act on the Supreme Court of December 8, 2017/ to September 20, 2018 /appointment of judges of the Supreme Court in the Disciplinary Chamber/ 104 cases and 320 letters were received.

 1. At the First Department of the Disciplinary Chamber of the Supreme Court, the first meeting was held on November 20, 2018, and the first hearing of the application to hear the disciplinary case on December 5, 2018. In 2018, the case of one judge was completed;

 2. In the Second Department of the Disciplinary Chamber of the Supreme Court, the first hearing was held on December 10, 2018, cases completed in 2018 concerned seven judges in six cases.

It should be remembered that the final decisions in disciplinary cases were taken at the level of the courts of appeal, and some were before the Supreme Court.

 3. Another source of information regarding ongoing disciplinary proceedings against judges are media sources.

In June 2019, journalists inquired the National Prosecutor's Office on detailed data on the number of proceedings pending in and against judges, investigators and assistant judges, the crimes they concern, decisions on discontinuations and indictments filed for 2018.  The reply was that 62 internal investigations were currently ongoing in the Department of Home Affairs.  The most serious concerned the crime of exceeding the powers and failure of public officials, corruption offenses - accepting financial benefits, against the credibility of documents, causing a road accident with a fatal outcome. No information was provided regarding the number of proceedings discontinued or how many indictments were filed.  According to the prosecution's statements, in 2018 1/3 of all cases was concluded by an indictment. No specific data was provided, as their development "would require analysis of information generated from information systems."

The prosecutor's office did not inform how many of the 62 ongoing investigations actually concerned a serious crime, or how many of these cases concerned common court judges

 https://prawo.gazetaprawna.pl/artykuly/1415741,prokuratura-krajowa-odmowy-wszczecia-sledztw.html;

 Previous data provided in September 2018 to journalists showed that 1,100 cases concerning judges and prosecutors were registered in the special Department of Internal Affairs of the National Prosecutor's Office.  The department investigated 117 cases, of which 61 concerned prosecutors and 49 judges.

 https://www.rp.pl/Prokuratorzy/309109910-Specwydzial-prokuratury-z-wielkiej-chmury-maly-deszcz.html
 As of July 2, 2016, the oldest data, after three months of operation of the department, 6 proceedings were registered, of which five relate to prosecutors, one to a judge.

 https://www.rp.pl/Rzecz-o-prawie/307029999-Agata-Lukaszewicz-Superwydzial-u-prokuratorow-ma-pelne-rece-roboty.html;

 The above data showed that the number of disciplinary and criminal proceedings against judges increased significantly and alarmingly. It is worth pointing out that some of these proceedings, as it appeared from the above information, concerned investigations that had already been discontinued or which were refused to be initiated, and after the appointment of the Internal Affairs Department of the NPO, they were restarted or at least the correctness of previous decisions was reexamined.  Data on what number of cases and from which period this check related to was missing.

 3. Another source of data on ongoing disciplinary proceedings against judges, in this case for the period since the introduction of the new disciplinary system, i.e. for the years 2018-2020, are reports prepared by judicial associations or nongovernmental organizations, describing specific cases of judges against whom, including  disciplinary actions and proceedings were initiated.

· https://komitetobronysprawiedliwosci.pl/app/uploads/2019/02/Raport-KOS_eng.pdf:

·  https://komitetobronysprawiedliwosci.pl/panstwo-ktore-karze-raport-komitetu-obrony-sprawiedliwosci-kos/:

· https://www.rpo.gov.pl/sites/default/files/Raport_Iustitia_Wymiar_sprawiedliwosci_pod_presja.pdf;

·  https://www.iustitia.pl/images/pliki/Raport_Sedziowie_pod_presja_2019.pdf;

· https://forokuorg.pl/pl/a/6578,analiza-4/2019-system-dyscyplinarny-sedziow-pod-kontrola-ministra-sprawiedliwosci;

· https://www.batory.org.pl/upload/files/Programy%20operacyjne/Odpowiedzialne%20Panstwo/Raport%20Zespolu%20Ekspertow%20Prawnych%20-%20Konsekwencje%20dzialan%20legislacyjnych.pdf
 5. Another source of information about disciplinary proceedings against judges, which indicated their number, were the reports of the National Council of the Judiciary, which received judgments that were given in disciplinary matters, which this body had the right to appeal.  The National Council of the Judiciary, in accordance with its statutory competence to appeal the verdicts of the courts of appeal - disciplinary courts /Article 121 § 1 of the Act/, assessed the judgments of these courts for the purposefulness of their appeal and took appropriate decisions after considering the proposals submitted by the Disciplinary Responsibility Committee judges.

 In 2010: after analyzing 55 judgments, the Council adopted: 4 resolutions to lodge an appeal against the judgments of the Courts of Appeal - Disciplinary Courts - all to the detriment of the accused judges;  1 resolution, pursuant to which she decided to submit a request to the Court of Appeal - Disciplinary Court to transfer the judge to another place of service due to the seriousness of the judge's position. Disciplinary materials regarding 103 judges were submitted to the National Council of the Judiciary.

 In 2011: disciplinary cases concerning 106 judges were submitted to the National Council of the Judiciary, which were presented to the National Council of the Judiciary in plenary sessions, including 57 non-final judgments of disciplinary courts.

 In 2012: disciplinary cases concerning 101 judges were submitted to the National Council of the Judiciary, which were presented to the National Council of the Judiciary in plenary sessions.  Among them were 49 non-final judgments of disciplinary courts.

 In 2013: disciplinary cases concerning 103 judges were submitted to the National Council of the Judiciary, which were presented to the National Council of the Judiciary in plenary sessions, including 55 non-final judgments of disciplinary courts.

 In 2014: disciplinary cases concerning 152 judges were submitted to the National Council of the Judiciary, which were presented to the National Council of the Judiciary at meetings

 In 2015: in the year Disciplinary Courts of the 1st instance issued 73 non-final judgments.

 In 2016: in 2016, the First Instance Disciplinary Courts issued 47 non-final judgments.  The National Council of the Judiciary in plenary sessions in 2016 analyzed 50 non-final judgments of appeal courts - disciplinary courts that were received by the Council in 2016. On appeals against appeals courts - disciplinary courts The Council adopted 8 resolutions - including 1 in favor of a judge and 7 to the detriment of the accused judges.

 In 2017: The National Council of the Judiciary recognized 59 non-final judgments of appeal courts - disciplinary courts at plenary sessions and adopted resolutions in relation to 49 of them.  From among 49 cases examined, the Council appealed to the Supreme Court - the Disciplinary Court in 3 cases - including one in favor of the accused judge and in two to the detriment of the accused judges.

 In 2018, the National Council of the Judiciary recognized 16 non-final judgments of first-instance disciplinary courts at plenary sessions.  It did not decide to appeal in any of the cases considered. In 17 judgments, the fourteen-day deadline for appealing expired before the meeting of the Council at which the case was to be examined, and in one case the deadline expired during the meeting of the Council.  These judgments were not examined by the Council.

There is no report for 2019.

	year
	number of all disciplinary cases /

 non-final court rulings I inst.
	number of cases examined
	number of cases in which an appeal was lodged
	number of cases, in which no action was taken



	2019
	no data available
	
	
	

	2018
	-  /16
	
	
	17+1

	2017
	- / 59
	49
	3
	

	2016
	- / 47
	50
	8
	

	2015
	- / 73
	
	
	

	2014
	152/-
	
	
	

	2013
	103/55
	
	
	

	2012
	101/49
	
	
	

	2011
	106/57
	
	
	

	2010
	103/-
	55
	4
	


2. Has any judge belonging to your association been subjected to any form of sanctions that were not previously established by law or that were imposed through a procedure that did not meet the procedural requirements established by the law? If yes, please provide information on the case(s).

It is important to note that in Poland, the ruling party, having unlimited legislative power, carries out its unlawful practices under the guise of the law, i.e. any persecution and sanctions against the independent judiciary, that would have been unlawful, they carry out by just adding the required provisions to the law (most recently even within the anti-epidemic act). These should not be seen as lawful, as they act against the principle of the independence of the judiciary, established both in the Polish Constitution and in EU law. 

In this manner, in 2018, an entirely new mode of disciplinary procedure against judges was introduced in Poland, including i.a. the previously unknown following solutions:

-
judges of the first instance disciplinary courts are appointed by Minister of Justice-Prosecutor General (MoJ-PG),

-
MoJ-PG appoints the Main Disciplinary Commissioner for Judges and his 2 deputies,

-
MoJ-PG can appoint a disciplinary commissioner for a particular judge (so called ad hoc disciplinary commissioner). He can be appointed not only from among judges, but also from among public prosecutors, subordinate to the minister, so to whom the minister can give personal instructions,

-
the MoJ-PG is also empowered to object a decision of a disciplinary commissioner on a refusal to initiate disciplinary proceedings; as this right of a MoJ-PG is unlimited a particular judge can become a perpetual suspect,
-
it is permissible to carry out a hearing in disciplinary proceedings in justified absence of a judge or her/his counsel, which undermines the right to defence,
-
the new law explicitly allows to apply evidence obtained without judicial control and in violation of laws, including operational control of telephone conversations,
-
the new law provides for possibility to repeal a judge’s immunity under the accelerated and simplified 24-hours mode of procedure,
-
the new law eliminates application of the prohibition of reformatio in peius within appellate disciplinary proceedings. Contrary to classical criminal proceedings, this means that a person acquitted by the first instance court can be found guilty by the Disciplinary Chamber of the SC without the possibility of the classical remedy (only right to “horizontal appeal” to another bench of the Disciplinary Chamber),

-
the second instance disciplinary court for judges is the newly created Disciplinary Chamber of the Supreme Court, with all members chosen by the new, politicized National Council of the Judiciary (so-called neo-NCJ); in fact it is a separate, specialized court (which has its own President, budget, office, spokesperson, rules of procedure) just acting under the auspices of the SC; creation of specialized court, not included in the Polish Constitution, is admissible only in times of war (that is why the Disciplinary Chamber of the SC is not a court “provided by law” in the meaning of art. 6(1), as well as art. 47 of ChFR).

The solutions described above result in the introduction of an inquisitional model of disciplinary proceedings against judges with a dominant position of the MoJ-PG, which politicized these proceedings as well as restricted procedural rights of the defendants.

In assessing the questioning of the judges to date by the Disciplinary Commissioners appointed by the MoJ-PG, it is not difficult to notice that these procedures do not satisfy any high procedural standards; on the contrary, the commissioners seem to follow the principle of a ‘free’, if not discretionary assessment of the rules of procedure.

The mere fact that judges were summoned and questioned as witnesses in circumstances from which it clearly arises that the proceedings are designed to ‘match’ judges to disciplinary charges in the future, is a process that is intended to circumvent the law. Proceedings of this type were taken up against, among others, Judges Włodzimierz Brazewicz, Igor Tuleya and Ewa Maciejewska. However, in accordance with Article 307 § 2 of the Criminal Procedures Code, which applies to disciplinary proceedings (because of the reference to Article 128 of the Act on the Organization of Ordinary Courts), at the stage of explanatory activities, as regulated by Article 114 of the Act on the Organization of Ordinary Courts
, no actions requiring the preparation of minutes are undertaken, so no witnesses are questioned. Coercing someone, who can potentially be accused of committing a disciplinary delict, to give testimony under the sanction of criminal liability for refusing to do so, constitutes a breach of the right of defence (by circumventing the right to remain silent) and the principle of procedural loyalty. Even the new disciplinary rules breaching the principles of a fair trial only provide for the ability to summon a judge at the stage of explanatory activities to make an oral or written statement on the subject matter of the case (Article 114 § 2 of the Act on the Organization of Ordinary Courts) whereby the submission of such a statement is a judge’s right and not his obligation. Therefore, the disciplinary commissioners are also breaching the recently set rules.

In turn, the disciplinary action of the Deputy Disciplinary Commissioner of the Ordinary Court Judges, Michał Lasota, involving summoning the judges who had submitted requests for preliminary rulings to the CJEU or to the Polish Supreme Court, among others Igor Tuleya, Ewa Maciejewska and Kamil Jarocki to submit written statements, under Article 114 § 2 of the Act on the Organization of Ordinary Courts, took place in conflict with the provisions on court jurisdiction introduced by this Act (until the entry into force of the “Muzzle law”, the Main Disciplinary Commissioner and his Deputies could initiate disciplinary action only against judges of appellate courts and presidents of regional courts, and not against regular judges of district and regional courts).

Another act which is in breach of the principles of proceedings was the removal of the legal representatives of the judges who were being examined as witnesses, which was experienced by Judges Włodzimierz Brazewicz and Igor Tuleya. A person can be represented by a legal representative who is not a party to the proceedings by virtue of Article 87 § 2 CPC if ‘required by the interests of the person in the proceedings’. Although Article 87 § 2 CPC allows for the refusal of a legal representative’s participation in proceedings if ‘the interests of the person do not require this’, such a circumstance certainly does not arise if a judge is examined as a witness but the clear intention to attribute disciplinary liability to him is obvious. This situation fully materialized during the pending proceedings with respect to Igor Tuleya and Ewa Maciejewska, who were subsequently subjected to explanatory proceedings, which can directly lead to the initiation of disciplinary action.  

This problem becomes even more burdensome if the disciplinary commissioner questioning a judge as a witness fails to caution him about the content of Article 183 CPC, i.e. on his right to decline answering questions if doing so were to expose him to criminal liability. Precisely such a situation took place during the questioning of Włodzimierz Brazewicz after his legal representative was asked to leave the examination proceedings.

While handling the proceedings against Judge Brazewicz, Disciplinary Commissioners Michał Lasota and Przemysław Radzik acted exceptionally disgracefully. When the judge was being examined as a witness on 6 November 2018, they assured him that his legal representative is not necessary because no further disciplinary proceedings would be conducted against him. As it later transpired one of those commissioners had already prepared a letter to Judge Brazewicz, dated 30 October 2018, ordering him to submit a written statement in connection with alleged disciplinary delicts. This can be described as a deceitful attempt to extort information for the purposes of disciplinary proceedings, tantamount to a breach of the principle of prohibiting the forcing of self-incrimination.
 

The right to a fair trial was similarly breached by the Deputy Disciplinary Commissioner who requested the management of the Appellate Court in Gdańsk to provide information on whether Judge Brazewicz had faced disciplinary proceedings between 2005 and 2007. It should be noted that, even if the judge had committed a disciplinary delict at that time, the disciplinary penalty would have already expired. Therefore, the disciplinary penalization should have been regarded as non-existent and that there are no grounds for requesting information on this.

It should be noted that other politically-controlled entities such as the Central Anti-Corruption Bureau also take part in the repressive actions against judges. The incessant investigations of the financial declarations filed by former NCJ spokesperson, Judge Waldemar Żurek, should be mentioned in this context. This proceeding lasted over 16 months, included interrogating the judge five times, and other forms of harassment, such as publishing slanderous materials about him in public media, interrogating his tax advisor, or ostentatiously delivering a summons at his workplace by officers of the Central Anti-Corruption Bureau (who entered the court’s restricted area), despite the fact that judge Żurek never tried to obscure his whereabouts by moving or making himself harder to reach otherwise.

The body whose activity raises the greatest reservations from the point of view of maintaining the right to a fair trial is, however, the above-mentioned Disciplinary Chamber of the Supreme Court. The best example of its ongoing activity is the decision of 4 February 2020 to suspend Judge Paweł Juszczyszyn for his request to the Speaker of the Sejm to disclose the lists of support for candidates to the neo-NCJ in order to verify the legal status of the judge who issued a first instance judgement. The decision on the suspension was, in fact, issued on the basis of the ‘Muzzle law’ which (contrary to the Polish constitution and European law) prohibits verifying the legal status of judges, even though it was still not in force on 4 February. Therefore, the suspension of Judge Juszczyszyn obviously breached the rule of ‘lex retro non agit’. Secondly, the decision on the suspension was issued in gross breach of the newly introduced rules on disciplinary procedure. The original decision of the Disciplinary Chamber of 23 December 2019, issued at the request of the newly-nominated president of the Regional Court in Olsztyn, Maciej Nawacki (as a member of the neo-NCJ he would be directly endangered if the lists of support to the neo-NCJ were to be disclosed) contained refusal of judge Juszczyszyn’s suspension. According to the new rules on disciplinary proceedings (namely Article 131 para. 2 and 4 of the Law on the Organization of Ordinary Courts) such a decision is valid and cannot be challenged. In such a case, the Disciplinary Chamber bench, as the second instance court, was required to reject the disciplinary commissioner’s appeal as being inadmissible. Thus, the decision to suspend Judge Juszczyszyn was issued by an illegal body, it was lacking legal substantive law grounds and it was issued in gross breach of the procedural rules.

3. Apart from disciplinary proceedings, are there any other measures that may be used to interfere with the capacity of a judge to adjudicate cases before him or her in full independence? Are you aware of any case in which a judge has been promoted, transferred to another court, forced to take a training course, a vacation or medical leave, or coerced or pressured in similar ways in order to abandon a case pending before him or her? If yes, please provide information on the case(s). 

The amendment of the Law on the Organization of Ordinary Courts of August 2017 gave the MoJ-General Prosecutor exclusive power to appoint Presidents of all levels of common courts (without any control of or input from judicial self-governing bodies). The new law also authorised him to dismiss, in an arbitrary manner, all presidents and vice-presidents of ordinary courts within 6 months from the moment of entering into force, which enabled the exchange of 158 presidents and vice-presidents of courts. The presidents have a significant influence on a judge’s working conditions (by granting annual leave, allowing the judge to take part in training or additional paid work, making decisions on the transfer of a judge between divisions of the court). Such powers of the presidents, combined with their direct dependence on the MoJ-PG (to whom they owe the judicial office and by whom they can be dismissed on undefined grounds) mean that they can become instruments for applying pressure on politically inconvenient judges.

Moreover, the new law extended the scope of direct or indirect Minister’s administrative supervision over the courts achieved at the expense of limitation of competences of the judicial self-government. For instance, an appeal against changes in the scope of a judge’s duties cannot be filed with the Council of the given court but needs to be filed with the politicized neo-NCJ. The Council of the given court has also lost the power of a binding objection to the appointment of a candidate to the post of president of the court’s division and has been deprived of the right to object to appointments of judge-visitors, a right that has been transferred to the MoJ–PG.

Furthermore, given that the MoJ-PG currently has the power to appoint court directors (i.e. top managers) at his own discretion (not through contests like before), the possibilities of indirectly harassing individual judges become even greater. By managing the administrative personnel, the court director is able, e.g. to deprive the judge of a experienced court recorder or assistant, assigning him an inexperienced person instead, or to move a judge to an office which he will share with several people. A judge ‘thrown’ into new and unfamiliar duties by the president of the court and subsequently deprived of decent working conditions by the court director is more likely to pass an erroneous judgment or prolong the proceedings, which is, in turn, only a step away from initiating disciplinary proceedings against him (e.g. judge Waldemar Żurek).

These changes furnished the Minister of Justice – Prosecutor General with various ‘soft’ forms of harassment and repression of inconvenient judges, which soon began to be applied in practice.

Examples of soft measures of repression applied to independent judges that were disclosed by independent media:

-
unjustified transfer of judges between departments, where judges cover a new scope of duties and new caseloads, which is an administrative measure used by newly-appointed court presidents (e.g. judge Waldemar Żurek - formerly the spokesman of the NCJ, now a line judge),

.

-
deteriorating of working conditions by depriving judge of proper administrative service (again e.g. judge Żurek), namely an experienced court clerk and assistant of a judge – administrative measure applied by directors and presidents of courts,

.

-
objecting to the taking of additional employment by judges, including when it relates to teaching activities closely related to the exercise of the profession – an administrative measure used by newly-appointed court presidents (e.g. applied by the President of the Regional Court in Kraków),

-
liquidation of a division of a court in order to deprive a particular judge of a function (applied in respect of judge Bartłomiej Przymusiński – spokesman of “Iustitia”), which leads e.g. to the creation of an overly big and completely dysfunctional division which is bigger than some entire regional courts – administrative measure within the competence of MoJ-PG,

-
‘trawling’ through the case files and personal files of defiant judges without notification of possible misbehaviour of judges – applied by inspecting judges or disciplinary officers (in respect of judges Monika Frąckowiak, Ewa Maciejewska, Włodzimierz Brazewicz), 

-
a severe form of repression used by the MoJ-PG is also official announcements appearing on the website of the Ministry of Justice in which defiant judges are unjustly slandered about alleged lack of competence, which is to justify their dismissal from the function or dismissal from a delegation to a higher court (the best known examples of this type of situation concerns the former president of the Regional Court in Kraków, Beata Morawiec, and the judge of the District Court in Warsaw, Justyna Koska-Janusz; it should be emphasized that both of them filed lawsuits in which they accused MoJ-PG of violating their personal rights and both of these cases were lost by the Minister),

-
interventional dismissal of defiant judges from delegations to higher courts - administrative measure applied by the MoJ-PG (in respect of judges Paweł Juszczyszyn, Justyna Koska-Janusz, Katarzyna Kruk); the most striking in this respect is the case of the Warsaw judge Krszysztof Ptasiewicz, who was dismissed from his delegation to a higher court by MoJ-PG less than an hour after the judge refused to apply detention on remand upon the Prosecutor’s request,

-
unjustified dismissal of judges from their functions of heads of the court divisions or judges-visitors – an administrative measure used by newly-appointed court presidents (for example President of Regional Court in Kraków dismissed several judges from their positions due to their support for judge Żurek, which is described below in details),

Sometimes "soft" administrative repression also affects more judges, and this is only because they show solidarity with other persecuted judges, which can be described as a "domino effect." A large scale was achieved by the actions taken against judges of the Kraków courts by Dagmara Pawełczyk-Woicka, the President of the Regional Court in Kraków, and Zbigniew Ziobro, the Minister of Justice – Prosecutor General, in connection with Judge Waldemar Żurek’s dismissal from the position of the spokesperson of the Regional Court in Kraków.  Here, three judges of the Regional Court in Kraków, namely, Judges Agnieszka Włodyga, Janusz Kawałek and Joanna Melnyczuk, were dismissed from their functions of heads of divisions after they resigned from membership of the Council of the Regional Court in Kraków in protest against the dismissal of the spokesperson of the Regional Court, Judge Waldemar Żurek, which they considered was conducted in the wrong procedure. In turn, another person who resigned from the Council for the same reasons, District Court Judge Ewa Ługowska, was dismissed from the office of the President of the District Court in Wieliczka by the Minister of Justice – Prosecutor General. It should be emphasized that all these judges who were dismissed from their offices because of their support for Judge Żurek were highly regarded functional judges against whom no complaints regarding their work had ever been raised.  

4. What measures have been put in place in your country to enable judges to decide matters before them impartially and without any pressure or interference? 
1. The judicial impartiality and independence of judges in Poland is systematic in nature. Article 173 and 178 of the Polish Constitution guarantees it and states that courts are independent and separate from other branches of power, and that within the exercise of their office, shall be independent and subject only to the Constitution and statutes. In addition, judges shall be provided with appropriate conditions for work and granted remuneration consistent with the dignity of their office and the scope of their duties. They are required to be impartial, by prohibiting them to belong to a political party, trade union or by performing public activities incompatible with the principles of independence and non-partisanship of the courts and judges.

Also at the constitutional level, judges are guaranteed irremovability, as well as appointment for an indefinite period (for life). Recalling of a judge from office, suspension from office, transfer to another bench or position against his will, may only occur by virtue of a court judgment and only in those instances prescribed in statute. A judge may be retired due to illness or infirmity which prevents him from discharging the duties of his office. Where there has been a reorganization of the court system or changes to the boundaries of court districts, a judge may be allocated to another court or retired with maintenance of his full remuneration. The constitutional guarantee of independence and autonomy of judges is enforced by granting them immunity, which does not allow, without prior consent granted by a court specified by statute the judge to be held criminally responsible nor deprived of liberty. A judge shall be neither detained nor arrested, except for cases when he has been apprehended in the commission of an offence and in which his detention is necessary for securing the proper course of proceedings. The president of the competent local court shall be forthwith notified of any such detention and may order an immediate release of the person detained.

2. The organization of courts is regulated in the Act of 27 July 2001 Law on Common Courts Organisation which indicates the following guarantees for independent and autonomous consideration of cases.

The rules governing the remuneration of a judge are regulated by law, depending only on seniority and functions performed.

The provisions of the Act guarantee the judge that he cannot be transferred to another place of service without his consent, although there are some exceptions provided. The scope of judicial decisions is determined by the judge, the President of the Court after consulting the college of the court /Regional or Appeal Court, i.e. the higher level in the hierarchy, as there is no college at the lowest level of the courts - district courts/ and the judge has the right to appeal if he disagrees with it, which suspends any change of jurisprudence. At the same time, this rule was weakened due to the change in the composition and functioning of the colleges of the courts, which until now had representatives elected by the judges themselves. At present, the college of the court consists of presidents of courts of a given region or appeal, and a judge is entitled to appeal to the National Council of the Judiciary, whose composition and procedure for appointing judges who are members of the Council raised doubts due to its politicization and lack of independence from the executive and legislative authorities. Until now, judges' appeals were examined by the College of Appeal Court, what also deprived them of the real possibility of substantive control of such appeals, making them illusory. During the epidemic state in the Republic of Poland, as well as in the following year after it would have ended, under the guise of combating the threat and prevention of the coronavirus epidemic, the possibility of transferring a judge to adjudicate in another court department was introduced, without the opinion of a court college, and suspension of such a decision in the event of a judge filing appeals to the National Council of the Judiciary.

Recently, the way of appointing court presidents was changed, now they are appointed by the Minister of Justice without seeking the opinion of judicial community, arbitrarily without specifying any criteria for admission. It is so important to highlight that, according to international standards, the President of the Court should be elected by their peers - the judges of the court otherwise objective criteria of merit and competence should prevail, as to represent the court and fellow judges, to ensure the effective functioning of the court and thus to enhance its service to society, to perform jurisdictional functions.

In performing their tasks, court presidents protect the independence and impartiality of the court and of the individual judges.

This standard is not met by the current method of selecting/appointing court presidents and court management, including in the scope of administrative supervision over the court’s activities. Such supervision under the Act is exercised by the Presidents of Courts, and external supervision is exercised by the Minister of Justice, who is also the General Prosecutor and currently also an active politician. These functions were separated until March 2016.

The statutory guarantee of the independence of judges is also the guarantee of leaving without consideration any complaints about the activity of the court / judge brought by a party or other people, if such the activity revolves around the field in which judges and assistant judges are independent.

The guarantee of the judge's independence and autonomy of the court is also constitutionally binding, especially expressed in the statutory principle of open proceedings.

Since the entry into force of the amendments to the Act of Law on Common Courts Organisation, in practice since January 1, 2018, changes were made to the rules and procedures for assigning cases to judges. Prior to the entry into force of the amendments, cases were allocated in turn, in order of their receipt to the particular department, and a list of judges of that department, open to the parties, in which the names of the judges were arranged alphabetically. Allocation of cases per the described principles was made by the chairman of the department, which in exceptional cases (e.g. judge's illness or other important reason) could depart from such order, but the reason for the withdrawal was necessary to be described in the ordinance on the assignment of the case. Currently, cases are assigned randomly using a central computer system operated by the Ministry of Justice. In general, this system functions correctly, but the way it works leaves much to desire and vast improvement is needed. The algorithm or rules for assigning cases to judges are not known. At the request of non-governmental organizations, the Ministry of Justice refused to disclose the algorithm and source code with which the system of random allocation of cases operates, which raises justified allegations that the system is not transparent. Other than the draw report, the parties do not have the ability to check or verify the results of this draw. It is also not possible to check if and how the system weighs cases and whether there is an even burdening of judges, which may affect the duration of proceedings, as cases do not flow to the judges systematically and regularly, some judges may be bypassed for a long time in the draw, to then have a large number of cases allocated at once. As a rule, there are no exceptions to the random allocation principle.

Regarding the ​​hearing of cases by judges, the principle of immutability of the judging panel has also been introduced, which means that a judge cannot be removed from a case in which he adjudicates. The composition of the court panel may be changed only if a case cannot be examined by the previous panel or if there is a long-term obstacle to the examination of a case by the previous panel

3. In addition, in the provisions of the criminal and civil procedure (art. 40 and 41 of the Code of Criminal Procedure and 48 and 49 of the Code of Civil Procedure), measures are provided for the parties and the judge himself to be excluded from participation in the case in the event of the existence of circumstances raising doubts as to the impartiality of the judge. This can only occur at the request of the judge himself or the party's request, after which it is heard by a court in which the judge to whom such a request of exclusion has occurred is excluded. If it is not possible to create an adjudication panel in the court - the application is recognized by a higher court, and if, due to exclusion from the recognition of all judges of a given court, it is impossible for a higher court to hear the case, the case is transferred to another equivalent court. Excluding a judge from examining a case means that he does not take any action in the case until its final conclusion. No appeal shall lie against the decision to exclude a judge from examining the case.

Procedural provisions also provide for the possibility of excluding a judge from participation in a case by law / when the case concerns that judge directly, or is bound by family ties or such that the outcome of the case affects his rights or obligations, when he witnessed the act, when he was taking participation in the case as a prosecutor, defence attorney, attorney, statutory representative of a party, or conducted preparatory proceedings, when he participated in issuing the challenged decision or participated in issuing a ruling that had been revoked, or participated in issuing the ruling on which an objection was raised. A judge who took part in issuing a decision covered by an application for resumption, appealed in cassation or covered by an extraordinary complaint may not rule on that application, cassation or complaint.

* * * * *
� 	This regulation provides that:


Article 114. § 2. As part of the explanatory activities, the disciplinary commissioner may summon a judge to submit a written statement on these activities within fourteen days of the date of receipt of the summons. The disciplinary commissioner may also take an oral statement from the judge. The judge’s failure to submit a statement shall not stop the proceedings. 


§ 3. If grounds arise for instituting disciplinary proceedings after conducting the explanatory proceedings, the disciplinary commissioner shall initiate the disciplinary proceedings and prepare disciplinary charges in writing.


� 	See the Amnesty International report of February 2019, � HYPERLINK "https://www.amnesty.org/download/Documents/EUR3798002019ENGLISH.PDF" �https://www.amnesty.org/download/Documents/EUR3798002019ENGLISH.PDF�, accessed on 4/03/2019.
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