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PREFACE

Well over a decade ago, the international community reaffirmed in the Vienna Declaration on human
rights that “all human rights are universal, indivisible and interdependent and interrelated.” The inter-
national community also recognised that it must treat human rights “in a fair and equal manner, on the
same footing, and with the same emphasis.” Indeed, these principles are grounded in the understand-
ing that all human rights are vital to living a life with dignity, and no human right can be seen as super-
fluous or unnecessary.

As human rights advocates know, with human rights come obligations, and when those rights and obli-
gations are violated, the victims are due remedies and the perpetrators should be held accountable.
These ideas of rights, obligations and accountability, however, have for too long been denied when they
come to the arena of economic, social and cultural rights, with issues of housing, health, education,
work, food, water and other economic, social and cultural rights issues seen as somehow beyond the
scope of legitimate ‘human rights’. While economic, social and cultural rights are enshrined in the most
foundational human rights documents, this antiquated notion of human rights is still alive and well for
some. In fact, in apparent defiance of the principles of interdependence and universality, some detrac-
tors continue to propagate the myth that economic, social and cultural rights are merely aspirational
and are somehow not legally enforceable —in other words, not justiciable.

The case studies, jurisprudence and enforcement mechanisms examined in Litigating Economic, Social
and Cultural Rights: Legal Practitioners Dossier, should once and for all shatter the myth that economic,
social and cultural rights are non-justiciable. As this volume illustrates, economic, social and cultural
rights have been successfully adjudicated at all levels: in domestic courts in countries in all parts of the
world; in all the major regional human rights tribunals; and in UN quasi-judicial mechanisms such as
the Human Rights Committee, the Committee to Eliminate Racial Discrimination and the Committee
against Torture. The body of jurisprudence built over the past decades has built a solid foundation upon
which economic, social and cultural rights judicial advocacy can be successfully undertaken, and upon
which persons and communities can rely in order to enforce their human rights.




Human rights practitioners, academics and other advocates will find Litigating Economic, Social and
Cultural Rights: Legal Practitioners Dossier to be an essential tool in their work to promote and protect
human rights. Indeed, each chapter contains not only substantive content on economic, social and cul-
tural rights standards and norms, but concrete and successful strategic means by which those rights
have been legally enforced. The comparative examples of legal advocacy demonstrate that a range of
successful strategies can be used to hold perpetrators accountable and ensure just and fair remedies for
victims. Just like with violations of other human rights, justice is within reach. In cases where economic,
social and cultural rights are violated, it is increasingly clear that the obstacles to justice have little to do
with the nature of the rights, and more to do simply with lack of political will,

COHRE hopes that Litigating Economic, Social and Cultural Rights: Legal Practitioners Dossier proves to
be an essential contribution to the continued movement for the full respect, protection and fulfillment
of the full indivisible, interdependent and interrelated spectrum of human rights. Indeed, a contribu-
tion to the global movement towards a world where all human rights are fully enjoyed — a world where
social justice is the norm and those that threaten that reality are held accountable.

Bret Thiele, Coordinator, ESC Rights Litigation Programme,
Centre on Housing Rights and Evictions (COHRE)




FOREWORD

All those working to achieve economic, social and cultural rights (‘ESC rights’) — whether community
activists, lawyers, researchers, or those few working within the political sphere — continue to work with
a comparative disadvantage relative to the more ‘classical’ human rights actors. ESC rights advocates
remain the underdogs of the human rights domain. As we seek to use the law of human rights of human
rights as a tool to move governments to give effect to these social rights, to empower the human rights
have-nots, to transform global consciousness and even to move markets in the right(s) direction, we do
so from the perspective that treating the system of rights in a bifurcated or reductionist way does not
take us closer to the goal of a world where all people enjoy all rights all the time.

Despite the presence of many obstacles, much has been achieved in the protection and promotion of
economic, social and cultural rights over the past half century - new standards, new laws, new pro-
cedures and remedies, new institutions and new, albeit often reluctant, engagement by large human
rights non-governmental organisations in the struggle for economic, social and cultural rights. ESC
rights advocates become almost enraptured with every victory, no matter how small. But this joy stems
not only from the fundamental changes it may have brought about. It is also motivated by the reality
that, because economic, social and cultural rights remain so marginal, any step forward, even a minute
one, has to be seen as a dramatic event given how slim the chances are of significant progress.

We need to consider how far the field of economic, social and cultural rights has advanced in recent
decades. How equitable is the enjoyment of these rights with the classic rights of a civil and politi-
cal nature? How are economic, social and cultural rights experienced on a daily basis by rights-holders
throughout the world now as contrasted to 10, 20 or even 50 years ago? Have the institutions required
to enforce these rights been put in place to do so? Where do we stand now and what future awaits the
arena of economic, social and cultural rights?

It is all too clear to me, after working for much time in this field, that the structural changes required
to ensure the sustained enjoyment of economic, social and cultural rights are as distant as they have
ever been. The combination of market fundamentalism, corruption and the exclusion of the voices of
the poor has often led to higher costs for housing, education, health care, water and food. These factors
have surely benefited the world’s haves, while simultaneously squeezing the human rights have-nots
even tighter, so that the have-nots find themselves even further from the basic attributes of life that
economic, social and cultural rights were meant to provide.

Violating civil and political rights has, to some extent, become more difficult during the last half cen-
tury, and levels of impunity for such abuses are eroding, albeit slowly; the movement has seen many
reverses. However, the world remains a veritable free-for-all for those responsible under international

law for securing economic, social and cultural rights - States, private individuals, businesses and the
international community itself. A significant number of human rights organisations, from which one
would expect the full embrace of economic, social and cultural rights, continue to employ 1950s think-




ing on what constitutes a human rights violation important enough for them to address. Thus, many
violations of social rights fall by the wayside.

In our painfully unequal world, the time is right for ESC rights advocates to begin to re-assess our col-
lective strategies for achieving global social and economic justice and to ask and answer the hardest
questions of all. Only if we do this may we hope that the next evolutionary phase of the human rights
movement once and for all results in an integral embrace by all of all - all people, all rights.

Let us first ask how far we may expect to advance in a world where the number of States that might be
classified as true champions of economic, social and cultural rights is extremely small. And, next, per-
haps an even harder question to consider: to what extent can we empirically show that economic, social
and cultural rights treated as rights have led to improved standards of living for the urban or rural poor?
Within a given State, has the ratification of the International Covenant on Economic, Social or Cultural
Rights or the inclusion of ESC rights within a constitutional framework fundamentally altered the posi-
tion of the poor or resulted in real redistribution? Or was it actually the market or an all-powerful State
that precipitated change beneficial to the poor? One would hope, of course, that rights will fill the gap
where markets or States fail, as they both inevitably do. No matter how we slice it, deprivation, poverty,
inaccessible health, education and welfare systems and immense human suffering remain distressingly
commonplace because States and markets have failed and because economic, social and cultural rights
- the most promising path of potential hope - have been rejected in practice by those failing institutions
of governance and economy.

We are thus left with a predicament for which there is only one realistic solution if we aim to rejuvenate
economic, social and cultural rights. This is simply that our leaders and most respected commentators
need to take a step back and re-evaluate the questionable virtues of treating economic, social and cul-
tural rights and their civil and political counterparts as if they were separate and distinct, rather than
interrelated and indivisible. These actors must embrace a cohesive, inclusive approach to human rights,
whereby powerful terms such as indivisible, inter-dependent and inter-related take on the more pro-
found meanings that one intended to bestow on them.

Many of the proverbial bricks in the wall required for the full protection of economic, social and cultural
rights are in place, but the openings in our wall remain gaping and daunting.

With respect to legal remedies for violations of ESC rights, the Universal Declaration of Human Rights,
in 1948, provided that “[e]veryone has the right to an effective remedy by the competent national tribu-
nals for acts violating the fundamental rights granted him by the constitution or by law.” Despite this
promise made by the international community, victims of violations of economic, social and cultural
rights have historically been accorded few avenues to seek redress at either the national level or the
international level. Furthermore, remedial mechanisms have been piecemeal and have traditionally
favoured civil and political rights. Litigation has also been hindered by the lack of awareness about eco-
nomic, social and cultural rights among judges, lawyers, advocacy organisations and victims.

However, a growing body of case law concerning economic, social and cultural rights is now evident at
the national, regional and international levels and has supplied inspiration for those advocates wishing
to take the legal option in addressing issues of poverty and exclusion. This manual provides an introduc-
tion to the theory and practice of legal aspects of economic, social and cultural rights. It is hoped that,
by assembling and analysing legal issues, procedures and resources, this publication will serve as a use-




ful tool to satisfy the increasing interest in litigating economic, social and cultural rights at the interna-
tional, regional and national levels.

In Part I, the opening chapter provides an analysis of the various legal issues commonly encountered
in economic, social and cultural rights litigation. These include identifying the relevant sources of law,
establishing justiciability, defining the nature and scope of rights and obligations, responding to the
defences available to governments, and the crafting of appropriate remedies. The next chapters address
the right to legal aid for economic, social and cultural rights litigation, specific rights (social security,
housing, health and education), as well as the social rights of children. This will provide the user of the
manual with a sense of how the application and interpretation of economic, social and cultural rights
may vary depending on the group claiming the right and the particular right at issue.

In Parts Il and Ill, the various regional and international complaints procedures are outlined. For each
human rights mechanism, there is a description of the relevant legal instruments, the applicable eco-
nomic, social and cultural rights standards and the responsible adjudicatory body. The procedure for
making a complaint is set out in detail, together with the limitations of the various procedure. Each
chapter concludes with a brief analysis of the jurisprudence of judicial or quasi-judicial bodies and a
list of useful resources. The remainder of the manual seeks to provide the user with a range of practical
resources for litigation.

Part IV sets out summaries of leading cases on economic, social and cultural rights, while a list of con-
tact details on individuals and organisations with experience and expertise in the area of social rights
litigation and a select bibliography can be found online at www.cohre.org/litigation.

We hope you find this manual a valuable tool in your struggle to defend and promote economic, social
and cultural rights through legal avenues.

Scott Leckie, Executive Director,
Centre on Housing Rights and Evictions (COHRE)







COMMONILEGAL
ISSUES

In any legal complaint concerning economic, social and cultural rights (‘ESC rights’), the law and rules
of the relevant jurisdiction will obviously play a paramount role in the shaping of the legal arguments,
the evidence tendered and the requests for remedies. However, while these aspects of legal action may
vary considerably across jurisdictions, common issues frequently arise in the litigation of ESC rights
and regular patterns can be seen in legal argument and judicial determinations in cases across the
world. They include issues concerning the invocation and use of international human rights treaties, the
justiciabil-ity of ESC rights, the use of civil and political rights to defend ESC rights, the separation of
powers doctrine, or the formulation of appropriate remedies.

This opening chapter therefore provides an analysis of the legal issues commonly encountered in ESC
rights litigation. This examination includes identifying the relevant sources of law, establishing justicia-
bility, defining the nature and scope of rights and obligations, responding to the defences presented by
States and the crafting of appropriate remedies.

1. SOURCES OF LAW

The available sources of law relating to ESC rights will obviously depend on the jurisdiction in which
litigation is being conducted. Each court or international human rights adjudication mechanism is
expressly or implicitly limited as to which rights it may apply and the manner in which rights are inter-
preted and implemented.

In all contexts, it is important to note that ESC rights (or aspects of them) have been brought before
and have been dealt with by adjudicative mechanisms in numerous ways. First, these rights have been
litigated before adjudicative mechanisms, resulting in judgments and orders expressly made on the
basis of such rights, or laws have been interpreted in accordance with such rights. Second, many civil
and political rights have social and economic aspects or implications,’ and the acknowledged inter-
relationship and indivisibility of both kinds of rights have led to situations in which elements of social
and economic rights have been protected by means of provisions relating to civil and political rights.

1 Ataregional level, the European Court of Human Rights has stated that, “While the Convention [European Convention on Human Rights] sets
forth what are essentially civil and political rights, many of them have implications of a social or economic nature. ... [T]he mere fact that an
interpretation of the Convention may extend into the sphere of social and economic rights should not be a decisive factor against such an
interpretation; there is no water-tight division separating that sphere from the field covered by the Convention”. (Airey v. Ireland (European
Court of Human Rights, 32 Eur Ct HR Ser A (1979): [1979] 2 EHRR 305, para. 26). See, for example, Henry and Douglas v. Jamaica, Communication
No.571/1994, 25 July 1996. In this case, the Human Rights Committee held that the failure to provide adequate medical care to prisoners (a viola-
tion of the social and economic right to health) constituted a violation of the right to freedom from torture or to cruel, inhuman, or degrading
treatment, or punishment and of the right of all persons deprived of their liberty to be treated with humanity and with respect for the inherent
dignity of the human person (provided for by Articles 7 and 10 of the International Covenant on Civil and Political Rights (ICCPR), respectively.
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In some instances, economic and social rights have been derived from civil and political rights.? Third,
some rights, which may be classified as either civil and political or social and economic in nature - for
example, trade union rights and equality rights - may be employed by litigants and the courts in order
to give effect to social and economic interests.?

1.1 International human rights mechanisms

International and regional adjudicative mechanisms concerned with human rights are ordinarily
restricted to applying the rights set out in their constituent instruments, the relevant human rights
treaty in most cases: see Parts 1l and Il of this book. The United Nations Human Rights Committee is
empowered to oversee the International Covenant on Civil and Political Rights (ICCPR), the European
Committee of Social Rights applies the European Social Charter, and so on. There are some excep-
tions though. The African Commission on Human and Peoples’ Rights is expressly entitled to apply, as
appropriate, relevant international and regional human rights instruments and principles.* The Inter-
American Commission on Human Rights and the Inter-American Court of Human Rights not only hear
complaints concerning many American human rights treaties, they have also interpreted Article 29(d)
of the American Convention on Human Rights, which prohibits the Court from interpreting any provi-
sion of the Convention contrary to any treaty ratified by a State Party, as a mechanism by which to draw
inspiration from other international instruments in their interpretations of the content and scope of
human rights. Likewise, the Organisation for Economic Co-operation and Development’s Guidelines for
Multinational Enterprises allow ‘National Contact Points’ to refer to and apply all the human rights obli-
gations of a State that is host to or the home of a multinational enterprise.

Moreover, there is a growing tendency by judicial and quasi-judicial bodies to refer to other sources of
human rights law. The Committee against Torture, for example, has relied on European jurisprudence to
buttress its conclusion that the prohibition on cruel and degrading treatment covers the destruction of
housing in certain circumstances.® In other cases, human rights (or related legal) reasoning in one juris-
diction is accepted as an authoritative description of an aspect of a right in another jurisdiction.®

1.2 National courts and tribunals

The ability of national courts, tribunals and other adjudicative bodies to apply ESC rights in legal dis-
putes will depend on both the national legal order and the interpretive attitudes of those adjudicative
bodies to their very own authority. Potential sources of law include international law, constitutional

2 Forinstance, the courts in the Republic of India have held that the right to life “take[s] within its sweep” the right to food, the right to clothing,
the right to decent environment and the right to a reasonable accommodation to live in. See Shantistar Builders v. Narayan Khimatal Tomtame,
Supreme Court of India, Civil Appeal No.2598/1989, 31Jan.1990.)

3 For example, the Human Rights Committee has held that the right to equality and non-discrimination provided for in Article 26 of the ICCPR
applies to the enjoyment of social and economic rights, including social security benefits. See, for example, Zwaan-de Vries v. The Netherlands,
Communication No.182/1984, CCPR/C/29/D/182/1984 (1987).

4 Articles 60 and 61 of the African Charter on Human and Peoples’ Rights. The Commission has relied upon these provisions, for example, in read-

ing the right to food and housing into the provisions of the Charter; see SERAC v. Nigeria, African Commission on Human and Peoples’ Rights,

Case No.155/96, decision taken at the 30th Ordinary Session, Banjul, The Gambia, 13-27 Oct. 2001. See Chapter 18 on the broad mandate of the

African Court on Human and Peoples’ Rights.

See Hajrizi Dzemayjl et al v. Yugoslavia Communication, No.161/2000, CAT/C/29/161/2000. See summary in chapter 20.

The International Court of Justice, for example, has held that international humanitarian law provides the lex specialis for understanding the

application of the right to life in the ICCPR: “The test of what is an arbitrary deprivation of life [under the ICCPR], however, then falls to be deter-

mined by the applicable /ex specialis, namely, the law applicable in armed conflict which is designed to regulate the conduct of hostilities”:

‘Legality of the Threat or Use of Nuclear Weapons (Request by the General Assembly)’, ICJ Reports (1996), p. 226, para. 25. The African Commission

quotes extensively from the General Comments of the United Nations Committee on Economic, Social and Cultural Rights (CESCR) (see SERAC

v. Nigeria, African Commission on Human and Peoples’ Rights, Case No.155/96, decision taken at the 30th Ordinary Session, Banjul, The Gambia,

13-27 Oct. 2001). The CESCR refers to International Labour Organisation Conventions in interpreting labour and social security rights: see CESCR,

General Comment No. 6, The Economic, Social and Cultural Rights of Older Persons (Thirteenth session, 1995), U.N. Doc. E/1996/22, 20 (1996). The

European Committee of Social Rights regularly refers to judgments of the European Court of Human Rights where relevant.

[ 3%!
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provisions, legislative and administrative provisions and common law. Ideally, ESC rights will be legally
enshrined (e.g., in either the constitution or in legislation) and may be relied upon directly. Alternatively,
at a minimum, such rights may be utilised to provide interpretive guidance on other laws. Legislation
and regulations also may provide effective protection for ESC rights.

It is important to note that States Parties have obligations under international human rights treaties
to ensure that domestic remedies are provided in cases of violations. Article 2(3) of the ICCPR obliges
contracting parties to provide an effective remedy to those whose Covenant rights are violated, which
includes examination of a claim by a competent or other authority and enforcement of remedies when
granted.” States that have ratified the Convention on the Elimination of All Forms of Discrimination
against Women are required “To establish legal protection of the rights of women on an equal basis
with men and to ensure through competent national tribunals and other public institutions the effec-
tive protection of women against any act of discrimination.”

The International Covenant on Economic, Social and Cultural Rights (ICESCR) does not expressly provide
that victims must have recourse to legal remedies; it only notes that appropriate means to implement
the Covenant include legal methods (Article 2(1)). A similar provision is found in the Convention on the
Rights of the Child (see Article 3(2)). However, the United Nations Committee on Economic, Social and
Cultural Rights (CESCR) has stated that the rights are capable of judicial application and that States
should justify why such methods are not used to further the implementation of the Covenant.? It has
also called on countries to make the rights domestically applicable and justiciable at the national level.?

[W]hile the Covenant does not formally oblige States to incorporate its provisions in domestic
law, such an approach is desirable. Direct incorporation avoids problems that might arise in
the translation of treaty obligations into national law, and provides a basis for the direct
invocation of the Covenant rights by individuals in national courts. For these reasons, the
Committee strongly encourages formal adoption or incorporation of the Covenant in national
law.

Furthermore, the Universal Declaration of Human Rights states that “[e]veryone has the right to an
effective remedy by the competent national tribunals for acts violating the fundamental rights granted
him by the constitution or by law”.

Use of international treaties

International human rights treaty law'™ is ordinarily directly applicable in those jurisdictions that sub-
scribe to the monist model of law. In such cases, international and domestic law both apply, and, where
there is a conflict in a particular situation, international law prevails. In countries that subscribe to the

7 Article 2(3) states that each State Party to the Covenant undertakes:
(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have an effective remedy, notwithstanding that
the violation has been committed by persons acting in an official capacity;
(b) To ensure that any person claiming such a remedy shall have his right thereto determined by competent judicial, administrative or legisla-
tive authorities, or by any other competent authority provided for by the legal system of the State, and to develop the possibilities of judicial
remedy;
(c) To ensure that the competent authorities shall enforce such remedies when granted.

8  CESCR, General Comment No. 9, The Domestic Application of the Covenant (Nineteenth session,1998), U.N. Doc. E/C.12/1998/24 (1998).
Ibid. para. 8.

10 See Article 38(1)(c), Statute of the International Court of Justice.
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dualist model ", domestic law generally applies unless international law has been explicitly incorporat-
ed in the legal system. One example of a dualist country where there has been extensive incorporation
of international law is the Argentine Republic. The Constitution of Argentina includes 10 major interna-
tional human rights treaties, according them “higher hierarchy than laws” and providing for a complex
procedure for their removal. ™

With the growing influence and awareness of international law, human rights covenants and declara-
tions are commonly utilised by national judiciaries as interpretive guides. They are often used in one or
more of three ways." First, if there is a lacuna or a gap in a law, the relevant international human rights
legal principle may be utilised to correct the legal uncertainty.” Second, where there is a legal presump-
tion that laws should be interpreted as far as possible to make them consistent with international human
rights, international human rights law provisions may be employed in interpreting domestic standards.”
Lastly, in those jurisdictions that contain ‘evolutionary’ customary and common laws, the development of
law should be in a direction consistent with human rights standards, including ESC rights.

Constitutional law

An increasing number of constitutions include the full catalogue of ESC rights. In some cases, the con-
stitutions go further than the international ESC rights framework,” while in other countries, the consti-
tutions only include a small number of ESC rights Information on particular countries may be obtained
from a number of reference sources and websites.”®

It is important to note that many countries (particularly Eastern European and Latin American coun-
tries, as well as a growing number of African, Asian and Western European countries) have not only
incorporated ESC rights within their constitutional frameworks, but expressly allowed for the possibility
of access to judicial remedies for violations of these rights. But many citizens, lawyers and judges are
unaware (unintentionally or intentionally)™ of the existence of both the rights and their latent justicia-
bility, and it has often taken time for them to be ‘discovered’. Therefore, the first crucial step is not to
assume that human rights protecting social interests are not available for invocation in litigation.

11 See further Gerald Fitzmaurice, The General Principles of International Law from the Standpoint of the Rule of Law’, Hague Receuil,Vol. 92, No. 5,
pp.70-80 (1957-11). The Privy Council, on appeal from the Supreme Court of Canada, summarised the justification for this model in this way: “the
making of a treaty is an executive act, while the performance of its obligations, if they entail alteration of the existing domestic law, requires
legislative action”; see Attorney-General for Canada v. Attorney General for Ontario [1937] AC 326, 347.

12 See Article 75(22) of the Constitution of Argentina.

13 Michael Kirby, ‘The Road from Bangalore’, speech given on 26 Dec.1998. The full speech is available through the Law and Justice Foundation of
New South Wales, www.lawfoundation.net.au/resources/kirby/papers

14 See Michael Kirby, Role of International Standards in Australian Courts, speech delivered at the University of New South Wales Faculty of Law, 10
May 1995, www.lawfoundation.net.au/resources/kirby/papers

15 See, for example, Mabo v. Queensland [No. 2] (1992) 175 CLR 1 (Commonwealth of Australia).

16 See, for example, the constitutions of the Republic of South Africa and of the Republic of Latvia.

17 Seethe constitutions of Argentina, the Federative Republic of Brazil, the Republic of Paraguay and the Bolivarian Republic of Venezuela.

18  See Centre on Housing Rights and Evictions, Sources No. 4: Legal Resources for Housing Rights: International and National Standards (2000)
(www.cohre.org/library); Centre on Housing Rights and Evictions, Sources No. 8: Legal Resources for the Right to Water: International and National
Standards (2003) (www.cohre.org/water); Food and Agriculture Organisation of the United Nations, The Right to Food in National Constitutions
(www.fao.org/docrep/w9ggoe/wgggoei2.htm); E. Kinney and B. Clark, ‘Provisions for Health and Health Care in the Constitutions of the Countries
of the World’ (http://papers.ssrn.com/sol3/papers.cfm?abstract_id=687962). For the right to education, see http://www.right-to-education.org/
(click on ‘Country-by-Country Tables’and ‘Constitutional guarantees’; then select a country).

19 Lawyers and judges in many jurisdictions exhibit a tendency to discount the possible application of human rights; see the survey of lawyers
and judges in Centre on Housing Rights and Evictions, Litigating Economic, Social and Cultural Rights: Achievements, Challenges and Strategies
(Geneva, 2003).
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Judiciaries in many countries have displayed a growing willingness to imply ESC rights from other
human rights. For example, the Constitutional Court of the Swiss Confederation has held that rights to
democracy and liberty are meaningless without recognition of a right to a basic minimum level of sub-
sistence, a right to basic necessities.* In the decision of the Supreme Court of the Republic of Ireland in
G v. An Bord Uchtdla,” Justice Walsh observed that “[t]he child also has natural rights. ... [t]he child has
theright to be fed and to live, to be reared and educated, to have the opportunity of working and of real-
ising his/her full personality and dignity as a human being. These rights of the child (and others which |
have not enumerated) must equally be protected and vindicated by the State”.** The Indian courts have
famously implied the full catalogue of ESC rights by reading the rights to life and equality together
with the Directive Principles (which contain policy objectives in the social and economic domains). The
Supreme Court of India stated:

The fundamental right to life which is the most precious human right ... must therefore be
interpreted in a broad and expansive spirit so as to invest it with significance and vitality
which may ... enhance the dignity of the individual and the worth of the human person.
We think that the right to life includes [the] right to live, with human dignity and all that
goes along with it, namely, the bare necessaries of life such as adequate nutrition, clothing
and shelter and facilities for reading, writing and expressing oneself in diverse forms, freely
moving about, mixing and co-mingling with fellow human beings.*

The Federal Constitutional Court of Germany stated in respect to the right to choose an occupation
freely:

In the field of education the constitutional protection of basic rights is not limited to the
function of protection from governmental intervention traditionally ascribed to the basic
liberty rights. The Federal Constitutional Court has repeatedly declared that basic rights in
their capacity as objective norms also establish a value order that represents a fundamental
constitutional decision in all areas of the law.*

The Court went on to find that this right required that the Government provide an adequate number of
university places.

Many constitutions contain a series of ‘directive principles’ that correspond to ESC rights. Such constitu-
tions include those of Ireland, India, the Republic of Namibia and the Republic of Uganda. For example,
Article 47 of the Indian Constitution states that “[t]he State shall regard the raising of the level of nutri-
tion and the standard of living of its people and the improvement of public health as among its primary
duties”. The principles are often phrased as policy goals and made non-justiciable. They are particularly
common in the constitutions of countries that are former colonies of the United Kingdom. However, the
principles have often been used as interpretive tools to ensure that laws and decisions are consistent

20 The Court determined that there was an implied constitutional right to conditions minimales d'existence (a basic minimum level of subsistence).
The right was a condition for the exercise of other written constitutional rights (rights to liberty and justice) or was indispensable for a State
based on democratic principles and the rule of law, as well as the constitutional principles of human dignity and the right to life. A sufficient
societal consensus for such an implication was found, particularly given the constitutional principle of human dignity; see V v. Einwohnergemeine
X und Regierungsrat des Kantons Bern (BGE/ATF 121 | 367, Federal Court of Switzerland, 27 Oct.1995). The Constitutional Court of the Federal
Republic of Germany has done likewise; see BverfGE 40,121 (133) (Federal Constitutional Court of Germany).

21 [1980] IR 32 (‘G V.ABU)).

22 Ibid. p. 69.

23 Bandhua Mukti Morcha v. Union of India, AIR 1984 SC 802. See further P. Craig and S. Dehpande, ‘Rights, Autonomy and Process: Public Interest
Litigation in India’, Oxford Journal of Legal Studies, Vol. 9, Autumn (1989).

24 See Numerus Clausus | Case (33 BverfGE 303).
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with ESC rights. In the case of India (see, for example, footnote 2), the principles have played an impor-
tant role in deriving ESC rights from the right to life.

Other laws

In many cases, national legislation or common law could be relied upon. While such laws are vulner-
able to repeal or amendment by governments, and may not cover the full extent of a specific right,
judges usually prefer to base their decisions on legislative (rather than constitutional) provisions, and
these may contain a greater amount of detail on the content of the right. Many countries have passed
legislation that provides judicial remedies for violations of the right to non-discrimination in the social
and economic fields, particularly on the grounds of race and gender.” Likewise, many countries have
passed labour laws consistent with International Labour Organisation Conventions that protect a range
of workers’ rights, from the right to freedom of association to the right to good working conditions and
the right to work.

Many countries also have a dense web of laws in the social field that may protect a range of social
rights in certain situations. For example, the Homelessness Act of Scotland grants a legal and justiciable
right to the homeless to demand access to housing. The Water Services Act of South Africa protects and
implements the right to water and sanitation.? Provincial legislation in Australia provides that the local
government must develop plans for the improvement of institutions housing people with disabilities.”

A range of other human rights and laws may be utilised to protect ESC rights. These would include civil
and political rights, as well as laws prohibiting unfair competition.

2. JUSTICIABILITY OF ESC RIGHTS

2.1 Actionability

Defined in the strict sense, justiciability simply means the ability of a court to apply a certain law to a
certain situation. If the law permits the relevant body to review the implementation of the right, then
the right is justiciable. For example, the South African Constitution states that “[a]nyone listed in this
section has the right to approach a competent court, alleging that a right in the Bill of Rights has been
infringed or threatened, and the court may grant appropriate relief, including a declaration of rights”.?®
The Constitutional Court of South Africa commented in South Africa v. Grootboom that “[s]ocio-eco-
nomic rights are expressly included in the Bill of Rights; they cannot be said to exist on paper only ...,
and the courts are constitutionally bound to ensure that they are protected and fulfilled. The question is
therefore not whether socio-economic rights are justiciable under our Constitution, but how to enforce
them in a given case.” [Para 20]. The legal basis for claims is considered in more detail in sections 3 and
4 below.

25 Suchremedies are required under the Convention on the Elimination of All Forms of Racial Discrimination and the Convention on the Elimination
of All Forms of Discrimination against Women. Australia, for example, has a Sex Discrimination Act and a Race Discrimination Act.

26 Fora case relying on this legislation, see Residents of Bon Vista Mansions v. SMLC 2001 (High Court), App. No.12312 (South Africa).

27 See People with Disabilities (NSW) Inc. and the NSW Council on Intellectual Disability v. Minister for Disability Services, Matter No.067 and No.194 of
1997 (17 Mar.1998), Community Services Appeals Tribunal.

28 Section 38.
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2.2 Conceptual issues

However, the judicial enforcement of ESC rights has traditionally been queried on the basis that these
right are not inherently justiciable.” Concerns are raised as to the vagueness of the rights, the intrusion
of the courts into areas or functions traditionally reserved to the elected branches of government, and
the capacity of courts to adjudicate complex social claims and make appropriate orders. While these
claims may be useful in defining the outer limits of judicial involvement, they cloud the various issues
surrounding the concept of justiciability.

Vagueness

ESC rights are often phrased in relatively sparse language. Article 9 of the ICESCR perhaps represents
one extreme: “The States Parties to the present Covenant recognize the right of everyone to social secu-
rity, including social insurance”. On the other hand, Article 13(2) of the same treaty states specifically
with regard to the right to education, “Primary education shall be compulsory and available free to all”.

However, the idea that ESC rights are too ‘vague’ for the purposes of judicial interpretation is difficult to
reconcile with the fact that nearly all human rights are expressed in broad terms; two examples are the
civil right to freedom of expression and the political right to vote. Yet, during the latter half of the 20th
Century, a discourse emerged around the meaning of these civil and polticial rights, and was informed
to a large extent by litigation. The same is now occurring with ESC rights. For instance, courts in India
have been judging ESC rights since the early 1970s, handing down decisions on child labour, forced evic-
tions, malfunctioning famine schemes, water pollution, lack of sanitation and education, sexual harass-
ment - all under the rubric of social rights. A growing body of case law in many other countries and at
the regional and international levels has given significant substance to the rights as indicated in this
dossier. As Matthew Craven has noted: ‘justiciability depends not upon the generality of the norm con-
cerned, but rather on the authority of the body making the decision.”*°

Does the court have the legitimacy to adjudicate the claim?

Another question frequently raised in litigation is whether it is appropriate for courts (irrespective of
their capability) to intervene in the domain of social and economic policy. Legal counsel for a govern-
ment in one case “contended that under the separation of powers the making of policy is the preroga-
tive of the executive and not the courts, and that courts cannot make orders that have the effect of
requiring the executive to pursue a particular policy”.

Courts are conscious of the doctrine of the separation of powers (or, at the international level, the sov-
ereignty of the nation-State). At the same time, however, they have been willing to exercise power to
enforce ESC rights on the premise that it is their legal and constitutional duty to enforce such rights. In
other words, it is part of their function. The Constitutional Court of South Africa has stated:

29 For an in-depth discussion, see Craig Scott and Patrick Macklem, ‘Constitutional Ropes of Sand or Justiciable Guarantees?’, University of
Pennsylvania Law Review, Vol.141 (1992), pp. 1-92.

30 Matthew Craven, The Domestic Application of the International Covenant on Economic, Social and Cultural Rights’, Netherlands International
Law Review, Vol. XL (1993), pp. 367-404, at 389.

31 See TAC v. Ministers of Health, 2002 (10) BCLR 1033 (CC).
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This Court has made it clear on more than one occasion that although there are no bright
lines that separate the roles of the legislature, the executive and the courts from one another,
there are certain matters that are pre-eminently within the domain of one or other of the
arms of government and not the others. All arms of government should be sensitive to and
respect this separation. This does not mean, however, that courts cannot or should not make
orders that have an impact on policy.

The primary duty of courts is to the Constitution and the law, “which they must apply
impartially and without fear, favour or prejudice” [section 165(2) of the Constitution]. The
Constitution requires the state to “respect, protect, promote, and fulfil the rights in the Bill of
Rights” [section 7(2)]. Where state policy is challenged as inconsistent with the Constitution,
courts have to consider whether in formulating and implementing such policy the state has
given effect to its constitutional obligations. ... In so far as that constitutes an intrusion into
the domain of the executive, that is an intrusion mandated by the Constitution itself.*

The CESCR has similarly stated:

It is sometimes suggested that matters involving the allocation of resources should be left
to the political authorities rather than the courts. While the respective competences of the
various branches of government must be respected, it is appropriate to acknowledge that
courts are generally already involved in a considerable range of matters which have important
resource implications. The adoption of a rigid classification of economic, social and cultural
rights which puts them, by definition, beyond the reach of the courts would thus be arbitrary
and incompatible with the principle that the two sets of human rights are indivisible and
interdependent. It would also drastically curtail the capacity of the courts to protect the rights
of the most vulnerable and disadvantaged groups in society.?

Furthermore, it is increasingly accepted that courts are part of the system of checks and balances in a
mature democracy.The judiciary provides a forum for minorities in democracies that favour simple major-
ities, and it is not surprising that the bulk of ESC rights jurisprudence stems from litigation instigated
by minorities or groups lacking political power. The complementary mechanism of litigation ensures the
participation of those citizens who are often otherwise excluded from representative political processes.

Do courts have institutional capacity?

Some commentators argue that courts lack the institutional and analytical capacity to adjudicate ESC
rights since the undertaking involves a number of tasks unsuitable to the judicial function: for example,
determining appropriate policy options, the allocation of budgetary resources, the supervision of gov-
ernment implementation of orders, or handling the volume of necessary evidence.

One court described the dilemma in addressing one obligation as follows: “[i]t should be borne in mind that
in dealing with such matters the courts are not institutionally equipped to make the wide-ranging factual
and political enquiries necessary for determining what the minimum-core standards called for by the first
and second amici should be, nor for deciding how public revenues should most effectively be spent.”3*

32 See TAC v. Ministers of Health, 2002 (10) BCLR 1033 (CC). The footnotes in the original have been omitted in the quotation.
33 See General Comment No. g (n. 8 above), para.10.
34 See TAC v. Ministers of Health, 2002 (10) BCLR 1033 (CC).
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These concerns are often overstated. Many ESC rights claims are analogous to civil and political rights
claims, for example, cases of forced evictions, unfair dismissals and disconnection from public services.
At the same time, civil and political rights claims regularly raise positive obligations, and public policy
choices and expenditure issues.

Moreover, as this chapter demonstrates, there are legal tools available to the judiciary to adjudicate
whether governments have complied with the obligations progressively to realise ESC rights. In essence,
courts are not concerned with balancing policy choices or resource allocations but determining whether
the actions of government in coming to its decision are reasonable in the context of these various obli-
gations concerning ESC rights. The CESCR has thus commented that:

In relation to civil and political rights, it is generally taken for granted that judicial remedies
for violations are essential. Regrettably, the contrary assumption is too often made in relation
to economic, social and cultural rights. This discrepancy is not warranted either by the nature
of the rights or by the relevant Covenant provisions. The Committee has already made
clear that it considers many of the provisions in the Covenant to be capable of immediate
implementation. ... While the general approach of each legal system needs to be taken into
account, there is no Covenant right which could not, in the great majority of systems, be
considered to possess at least some significant justiciable dimensions.>

Indeed, the same court that described the institutional dilemma above went on to say:

(T)hese rights are, at least to some extent, justiciable. As we have stated in the previous
paragraph, many of the civil and political rights entrenched in the [constitutional text before
this Court for certification in that case] will give rise to similar budgetary implications without
compromising their justiciability. The fact that socio-economic rights will almost inevitably
give rise to such implications does not seem to us to be a bar to their justiciability.3°

2.3 Standing to bring a claim

The other key element of justiciability is standing: the ability of an individual or other entity to be recog-
nised by an adjudicative body to present a claim.

With ESC rights, it is sometimes thought that legal cases will need to be brought by a large group of
victims or by a public interest organisation since such groups or organisations frequently raise issues
with collective or group implications. Yet, since many judicial systems require claims to be presented by
individual victims, the rights are therefore viewed as non-justiciable.’’

To a large extent, this is a misconception. First, most ESC rights claims may be easily litigated by indi-
viduals. This applies both to actions seeking enforcement of negative obligations (i.e., those centring on
interferences with ESC rights), as well as to claims for positive action. Positive rights claims, in particular,

35 See General Comment No. g (n. 8 above), para.10.

36 See Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the Republic of South Africa, 1996 (4) SA 744 (CC)
(1996 (10) BCLR 1253), para. [78].

37 See Centre on Housing Rights and Evictions, Litigating Economic, Social and Cultural Rights: Achievements, Challenges and Strategies (2003), chap.
6. For an in-depth analysis of the way in which the Inter-American Court of Human Rights has hampered the application of ESC rights in Article
26 of the American Convention on Human Rights by conflating them with collective result-oriented claims in the context of an individual com-
plaints mechanism, see Tara Melish, ‘The Inter-American Court of Human Rights: Beyond Progressivity’ in Malcolm Langford (ed.), Social Rights
Jurisprudence: Emerging Trends in International and Comparative Law (New York: Cambridge University Press, forthcoming).
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have made judges in some jurisdictions cautious about handing down orders due to concerns about
the collective impact of the decision, particularly in common law countries where the decision may
have legal effect beyond the parties to the case.® However, this concern may be dealt with in a number
of ways. For example, public interest organisations may be permitted to intervene to ensure that the
Court appreciates the broader context, and remedial orders may be adjusted to take account of any
wider implications (by delaying the effect of a judicial order, for instance). On the other hand, in civil law
systems, court orders do not have any effect beyond the parties before the court. Thus, individual appli-
cants appear to be more successful at securing individual relief, while some political momentum or real
threat of mass litigation is often needed to extend the remedy to all victims.®®

Some jurisdictions have also introduced flexible court procedures that allow class actions, whereby all
victims may file a single claim together.*° In some jurisdictions, a number of victims may file a claim on
behalf of the entire group, and those not wishing to join may exercise their right to disassociate them-
selves from the action.

Other courts are empowered (by constitution, legislation, or practice) to hear complaints in the ‘public
interest”. The applicant does not necessarily have to be a victim or represent all victims, but brings the
case on the premise that s/he represents the collective or public interest in presenting violations of
ESC rights. Article 43(1) of the Constitution of Argentina provides that “[a]ny person shall file a prompt
and summary proceeding regarding constitutional guarantees, provided there is no other legal remedy,
against any act or omission of the public authorities or individuals which currently or imminently may
damage, limit, modify or threaten rights and guarantees recognised by this Constitution, treaties or
laws, with open arbitrariness or illegality. In such cases, the judge may declare that the act or omission
is based on an unconstitutional rule.” Article 43(2) states that the action may be invoked by individuals,
ombudsmen, or certain associations in more general situations involving discrimination against groups
or rights affecting the environment. The Supreme Courts of India and the Islamic Republic of Pakistan*
have interpreted their constitutions to provide the right of any person to complain directly of a violation
of human rights before them. In contrast, under the European Social Charter (original 1961, revised 1996),
only accredited public interest organisations may bring complaints, termed ‘collective complaints’.

3. RIGHTS, OBLIGATIONS AND VIOLATIONS

3.1 Overview

The legal content of ESC rights (and the corresponding obligations of States) varies among jurisdictions,
as well as among international and regional human rights instruments. This section approaches the
substance of the rights from the perspective of the ICESCR and supplements the analysis with reference
to other international instruments, in addition to national and international case law.

38 See South Africa v. Grootboom 2001 (1) SA 46 (CC).

39 See Carolina Fairstein, ‘Positive Remedies: The Argentinean Experience’ in John Squires, Malcolm Langford and Bret Thiele, Road to a Remedy:
Current Issues in Litigation of Economic, Social and Cultural Rights (Sydney: UNSW Press and Australian Human Rights Centre, 2005), pp. 139-151.

40 See, for example, Centre on Housing Rights and Evictions, Litigating Economic, Social and Cultural Rights: Achievements, Challenges and Strategies
(2003), chap. 22. See also: section 43 of the Constitution of Argentina.

41 See Akbar Aliv. State, 1991 SCMR 2114 (Supreme Court of Pakistan); Darshan Masih v. The States, PLD 1990 SC 513.
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Part Il of the ICESCR* covers a significant range of ESC rights, including: the right to work (Article 6), the
right to just and favourable conditions of work (Article 7), the right to form trade unions and the right
to strike (Article 8), the right to social security (Article 9), the obligation to provide assistance to family
and children (Article 10), the right to an adequate standard of living (Article 11(1)), the right to adequate
housing and food (Article 11(1)), the right to freedom from hunger (Article 11(2)), the right to the highest
attainable standard of health (Article 12), the right of everyone to education (Article 13), the obligation
to make plans of education to provide free primary education (Article 14), the right to take part in cul-
tural life (Article 15(1)(a)), the right to enjoy the benefits of scientific progress (Article 15(1)(b)) and the
right to the protection of scientific, literary and artistic creations (Article 15(1)(c)).

The corresponding obligations of States Parties are largely set out in the first part of the Covenant.
States parties are obliged to take steps, within their maximum available resources, progressively to
achieve the full realisation of the rights in the Covenant.® This formulation is repeated in a similar fash-
ion in other instruments, but is notably absent from the European Social Charter or the African Charter
on Human and Peoples’ Rights.** While the article provides that time and resources will be taken into
account in assessing the performance of States Parties in realising the rights, the CESCR has interpreted
this article to include at least two immediate general obligations. The first is the undertaking in article
2(1) “to take steps”, and the Committee note that this duty:

[1In itself, is not qualified or limited by other considerations. ... Thus while the full realization
of the relevant rights may be achieved progressively, steps towards that goal must be taken
within a reasonably short time after the Covenant’s entry into force for the States concerned.
Such steps should be deliberate, concrete and targeted as clearly as possible towards meeting
the obligations recognized in the Covenant.®

The Committee has also broken down the obligation to take such steps into duties to respect, protect
and fulfil, stating, for instance, that “[t]he right to adequate food, like any other human right, imposes
three types or levels of obligations on States Parties: the obligations to respect, to protect and to fulfil.”+°
For a discussion on progressive realisation and the limitation of the maximum availability of resources,
see sub-sections 3.4 and 3.5 below.

The second immediate obligation is to guarantee the enjoyment of the rights in the Covenant without
discrimination on a range of prohibited grounds: “race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status” (Article 2(2)).#’ The phrase ‘other status’
has been the subject of a number of interpretations (see section 3.2 below). Article 3 reinforces this

42 The Covenant has currently been ratified by 155 countries as at 31 December 2006.

43 Article 2(1) states in full: “Each State Party to the present Covenant undertakes to take steps, individually and through international assistance
and co-operation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full
realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative mea-
sures.

44 States Parties to the European Social Charter or Revised European Social Charter must guarantee the rights in that instrument irrespective of
their economic position. However, flexibility is built into the instrument by allowing States the option not to ratify the instrument in respect of
all rights. Recent decisions, such as Autism-Europe v. France (Complaint No. 12/2002), indicate that the Committee is willing to be flexible with
respect to the economic position of the State. In the African context, the African Commission has read in a qualification into States’ ESC rights
obligations under the African Charter. (See discussion of Purohit v Moore, Communication No.204/2001in Chapters 5,8 and 20.1)

45 See CESCR, General Comment No. 3, The Nature of States Parties’ Obligations (Fifth session,1990), U.N. Doc. E/1991/23, annex I11, 86 (1991), para. 2.

46 CESCR, General Comment No. 12, The Right to Adequate Food (Twentieth session, 1999), U.N. Doc. E/C.12/1999/5 (1999), para. 15. This approach
has been explicitly adopted by the African Commission on Human and Peoples’ Rights; see SERAC v. Nigeria, African Commission on Human and
Peoples’ Rights, Case No. 155/96. See, generally, Asbjgrn Eide, ‘Economic, Social and Cultural Rights as Human Rights’ in Asbjgrn Eide, Catarina
Krause and Allan Rosas (eds.), Economic, Social, and Cultural Right: A Textbook (The Hague: Kluwer Law International, 1995), pp. 21-40.

47 Article 2(2) states in full: “The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant
will be exercised without discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status.”
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obligation by requiring States to ensure the equal enjoyment of the rights of men and women.* The
Committee has commented that these obligations are of an immediate nature.*

In addition to these general duties, many of the articles contain specific duties in relation to various
rights. For example, in order to achieve the realisation of the right to work, States Parties are explic-
itly instructed that they must take steps to provide “technical and vocational guidance and training
programmes, policies and techniques”.*° In a similar vein, they are obliged to provide protection to the
family and special assistance to mothers and children (Article 10), improve the methods of production,
distribution and conservation of food (Article 11(2)), reduce infant mortality, improve environmental
hygiene, prevent, control and treat diseases (Article 12) and ensure free and compulsory primary educa-
tion within a fixed number of years (Article 14).

Rights or obligations?

Most human rights instruments do not distinguish, in effect, between rights and obligations. The exist-
ence of a right for a designated beneficiary means there is a duty that directly corresponds to the right.
The ICCPR simply obliges States Parties, for example, to ensure and guarantee the rights.> The right to a
fair trial or respect for the home is thus an immediate entitlement. States can then invoke a number of
exceptions, for example, public emergencies.>

Some ESC rights are phrased differently (effectively fusing obligations with exceptions) by allowing
States progressively to realise the rights within their maximum available resources.’* This has led
commentators and some interpretive authorities (for example, the CESCR) to separate the two legal
principles and focus on the more nuanced obligations. For example, there is a right to food, but the cor-
responding obligations are graduated: some are immediate (for example, non-discrimination and the
duty to take steps), while others are progressive and depend on the resources available.

While the ‘graduated obligations’ approach provides some rhetorical comfort for States, it has perhaps
generated a diminution of the rights language, as well as a bifurcation of the legal principles surround-
ing rights and duties. An alternative approach is to view contingencies such as ‘progressive realisation’>*
and ‘maximum available resources’> as essentially defences that a State may rely upon when it claims
it is unable to guarantee the rights. This would align ESC rights jurisprudence with non-discrimina-
tion and equality principles; for example, discrimination legislation and case law provide that govern-
ments must ensure that certain groups must be treated equally (for example, access ramps for people
in wheelchairs) unless they are able to show the cost is unreasonable.’® At the same time, it is also
important to see the phrase ‘maximum available resources’ as part of the obligation, i.e. the duty to use
the resources to their fullest possible extent in order to satisfy the rights claims.

48 Article 3 states in full:“The States Parties to the present Covenant undertake to ensure the equal right of men and women to the enjoyment of
all economic, social and cultural rights set forth in the present Covenant.”

49 See General Comment No.3 (n. 45 above), para.1.

50 Article 6(2). Craven comments that these obligations might be interpreted as rights in themselves; see Matthew Craven, The International
Covenant on Economic, Social and Cultural Rights: A Perspective on Its Development (Oxford: Clarendon Press,1995), p. 108.

51 See Article 2(1).

52 See Article 4(1).

53 See Article 2(1) ICESCR; Article 4, Convention on the Rights of the Child; Article 26, American Convention on Human Rights, OAS Treaty Series No.
36,1144 UNTS 123, entered into force: 18 July 1978.

54 See Malcolm Langford and Bret Thiele, ‘Introduction: The Road to a Remedy’ (n. 39 above), pp. 7-8.

55 See Craven, ‘The International Covenant’ (n.50 above), p.142; Sandra Liebenberg, ‘Enforcing Positive Socio-Economic Rights Claims: The South
African Model of Reasonableness Review’in Squires, Langford and Thiele, The Road to a Remedy (n. 39 above), pp. 73-88, in the context of the obli-
gation to provide a minimum essential level of each of the rights.

56 See, for example, lan Cooper v. Holiday Coast Cinema Centres Pty Ltd, No. 96/157, Human Rights and Equal Opportunity Commission (Australia).
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Violations

The CESCR has stated in the context of the right to water that, “[t]o demonstrate compliance with their
general and specific obligations, States Parties must establish that they have taken the necessary and
feasible steps towards the realisation of the right to water. In accordance with international law, a fail-
ure to act in good faith to take such steps amounts to a violation of the right. It should be stressed that
a State Party cannot justify its non-compliance with the core obligations set.” The Vienna Convention on
the Law of Treaties (1969) states that “[e]very treaty in force is binding upon the parties to it and must
be performed by them in good faith”.”’

Since ESC rights involve many positive obligations, scholars have sought to clarify the nature of viola-
tions of these rights. Violations may not only involve actions (acts of commission), but failures to act
(acts of omission). These different types of violations have been set out in the Maastricht Guidelines
(see Box 1). See also: Limburg Principles and General Comments No. 12 through No. 18 of the CESCR.

BOX 1. MAASTRICHT GUIDELINES ON VIOLATIONS OF ECONOMIC, SOCIAL
AND CULTURAL RIGHTS

Violations through acts of commission

14. Violations of economic, social and cultural rights can occur through the direct action of States
or other entities insufficiently regulated by States. Examples of such violations include:

(a) The formal removal or suspension of legislation necessary for the continued enjoyment of an
economic, social and cultural right that is currently enjoyed;

(b) The active denial of such rights to particular individuals or groups, whether through legislated
or enforced discrimination;

(c) The active support for measures adopted by third parties which are inconsistent with eco-
nomic, social and cultural rights;

(d) The adoption of legislation or policies which are manifestly incompatible with pre-existing
legal obligations relating to these rights, unless it is done with the purpose and effect of
increasing equality and improving the realisation of economic, social and cultural rights for
the most vulnerable groups;

(e) The adoption of any deliberately retrogressive measure that reduces the extent to which any
such right is guaranteed;

(f) The calculated obstruction of, or halt to, the progressive realisation of a right protected by the
Covenant, unless the State is acting within a limitation permitted by the Covenant or it does
so due to a lack of available resources or force majeure;

(g) The reduction or diversion of specific public expenditure, when such reduction or diversion
results in the non-enjoyment of such rights and is not accompanied by adequate measures to
ensure minimum subsistence rights for everyone.

57 1155 UNTS 331. Article 27 also states: “A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty.”
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Violations through acts of omission

15. Violations of economic, social, cultural rights can also occur through the omission or failure of
States to take necessary measures stemming from legal obligations. Examples of such viola-
tions include:

(a) The failure to take appropriate steps as required under the Covenant;

(b) The failure to reform or repeal legislation which is manifestly inconsistent with an obligation
of the Covenant;

(c) The failure to enforce legislation or put into effect policies designed to implement provisions
of the Covenant;

(d) The failure to regulate activities of individuals or groups so as to prevent them from violating
economic, social and cultural rights;

(e) The failure to utilise the maximum of available resources towards the full realisation of the
Covenant;

(f) The failure to monitor the realisation of economic, social and cultural rights, including the
development and application of criteria and indicators for assessing compliance;

(g) The failure to remove promptly obstacles which it is under a duty to remove to permit the
immediate fulfilment of a right guaranteed by the Covenant;

(h) The failure to implement without delay a right which it is required by the Covenant to provide
immediately;

(i) The failure to meet a generally accepted international minimum standard of achievement,
which is within its powers to meet;

(j) The failure of a State to take into account its international legal obligations in the field of eco-
nomic, social and cultural rights when entering into bilateral or multilateral agreements with
other States, international organisations, or multinational corporations.

3.2 Non-discrimination and equality

The relationship between the rights to equality and non-discrimination on the one hand and social and
economic rights on the other is of central importance to the adjudication of ESC rights. Most violations
of ESC rights are directly linked to systemic inequalities and may, in many cases, be challenged as such.
Thus, in jurisdictions lacking explicit protections of social and economic rights, the right to equality may
serve as a critical vehicle for disadvantaged groups seeking to enforce their social and economic rights.
The CESCR has stated that “[gluarantees of equality and non-discrimination should be interpreted, to
the greatest extent possible, in ways which facilitate the full protection of economic, social and cultural
rights.” Reference to social and economic rights may be important in moving courts beyond a narrow
or formal notion of equality focused on comparative, rather than substantive equality. For instance,
in General Comment No. 16 (para. 6), the CESCR Committee states that “The essence of article 3 of the
ICESCR is that the rights set forth in the Covenant are to be enjoyed by men and women on a basis
of equality, a concept that carries substantive meaning. While expressions of formal equality may be
found in constitutional provisions, legislation and policies of governments, Article 3 also mandates the
equal enjoyment of the rights in the Covenant for men and women in practice.”
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Prohibitions on discrimination in the exercise of ESC rights are common in international and national
standards, although they are certainly not universal. From the perspective of litigation, it is important
to note that Article 26 of the ICCPR has been interpreted to cover discrimination beyond civil and politi-
cal rights. In General Comment No. 18, the Human Rights Committee states [emphasis added]:

[A]rticle 26 provides that all persons are equal before the law and are entitled to equal
protection of the law without discrimination, and that the law shall guarantee to all persons
equal and effective protection against discrimination on any of the enumerated grounds.
In the view of the Committee, article 26 does not merely duplicate the guarantee already
provided for in article 2 [general guarantee against non-discrimination in the exercise of
Covenant rights] but provides in itself an autonomous right. It prohibits discrimination in
law or in fact in any field regulated and protected by public authorities. Article 26 is therefore
concerned with the obligations imposed on States parties in regard to their legislation and
the application thereof.s®

The precise nature of the right to equality and non-discrimination will vary according to the provision
and the manner in which it is interpreted in the relevant jurisdiction. The jurisprudence concerning dis-
crimination and various ESC rights is discussed in Chapters 3 to 7 of this book, but an initial overview is
given here.

Prohibited grounds

The most commonly prohibited grounds in the national and international arenas are race and gender,
partly as a result of the specialist conventions in this area.>® The two principal international human
rights treaties (ICCPR and ICESCR) prohibit discrimination on the following grounds: “race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status”.®
In Toonen v. Australia, the Human Rights Committee determined that ‘sex’ includes ‘sexual orienta-
tion’,® while the CESCR has held that ‘other status’ includes “physical or mental disability, health status
(including HIV/AIDS), sexual orientation and civil, political, social status”.> The ICESCR permits, however,
non-discrimination in relation to the economic rights set out in the Covenant between nationals and
non-nationals in ‘developing’ countries.®® While the grounds of ‘poverty’ or ‘social and economic status’
potentially fall within the grounds of ‘other status’ set out in the ICCPR and the ICESCR, Craven notes
that there may be some difficulties in including these grounds within the traditional conceptualisation
of discrimination.®

58 Human Rights Committee, General Comment No. 18, Non-Discrimination (Thirty-seventh session, 1989), Compilation of General Comments and

General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRNGEN\1\Rev.1, 26 (1994), para. 12. The Committee has also stat-
ed, in General Comment No. 28, The Equality of Rights between Men and Women (2000), that:
States parties should review their legislation and practices and take the lead in implementing all measures necessary to eliminate discrimina-
tion against women in all fields, for example by prohibiting discrimination by private actors in areas such as employment, education, political
activities and the provision of accommodation, goods and services. States parties should report on all these measures and provide information
on the remedies available to victims of such discrimination.

59 Seethe Convention on the Elimination of All Forms of Discrimination against Women, G.A. res. 34/180, 34 U.N. GAOR Supp. (No. 46),193, U.N. Doc.
A/34/46, entered into force: 3 Sept. 1981; International Convention on the Elimination of All Forms of Racial Discrimination, G.A. res. 2106 (XX),
annex, 20 U.N. GAOR Supp. (No.14), 47, U.N. Doc. A/6014 (1966), 660 UNTS 195, entered into force: 4 Jan.1969.

60 See Article 2(2) of ICCPR and ICESCR.

61 Communication No. 488/1992 (1994), para. 8.7.

62 See CESCR,General Comment No. 14, The Right to the Highest Attainable Standard of Health (Twenty-second session,2000), U.N. Doc. E/C.12/2000/4
(2000), para.18. See, generally, Craven, The International Covenant’ (n. 50 above), pp. 167-181.

63 Article 2(3). The phrase ‘developing countries’ should be narrowly interpreted; see E. V. O. Dankwa, ‘Working Paper on Article 2(2) and Article 3 of
the International Covenant on Economic, Social and Cultural Rights’, Human Rights Quarterly,Vol. 9, No. 2 (1987), pp. 230-249.

64 Craven, The International Covenant’ (n. 50 above), p.175.
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Not all distinctions on prohibited grounds are necessarily discriminatory: differentiations based on rea-
sonable and objective criteria are ordinarily exempted.®® However, the burden is usually cast upon the
State to justify the distinction.

Direct discrimination

The proscription of direct discrimination (or provisions such as ‘all persons are equal before the law’) is
a guarantee that legislation and other laws may not be expressly discriminatory.®® For example, laws
that discriminate between married men and married women in relation to their entitlement to receipt
of an unemployment benefit violate the principle.” The jurisprudence in this area is vast, and there are
numerous cases concerning direct discrimination and the rights to work,® social security,69 family life,”
adequate standard of living,” housing,’ education,” and cultural life.”

Indirect discrimination

Indirect discrimination ordinarily relates to government actions or omissions that are discriminato-
ry in practice. The more expansive definition of discrimination in Article 1 of the Convention on the
Elimination of all Forms of Racial Discrimination is often used by judicial bodies in this regard:

[A]ny distinction, exclusion, restriction or preference based on race, colour, descent, or national
or ethnic origin which has the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in
the political, economic, social, cultural or any other field of public life.

For example, in Canada the use by landlords of a minimum income criteria rule (rent was not to exceed
30 percent of income) was held unfairly to affect women, racial minorities and persons receiving social
security.” Indirect discrimination has been found in cases concerning rights to work™ and education.”

65 See Part V (Article E) European Social Charter 1996; Human Rights Committee, General Comment No. 18, Non-Discrimination, para. 13; Case
‘Relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium’ (Belgian Linguistic Case), (Merits), Eur. Ct. HR, Series A,
Vol. 6, Judgment of 23 July 1968 (1979-80), | EHRR 252.

66 See Article 26 ICCPR, for example.

67 See Human Rights Committee, Zwaan-de Vries v. The Netherlands, Communication No.182/1984 (9 Apr.1987).

68 See European Committee of Social Rights, Syndicat national des professions du tourisme v. France, Complaint No. 6/1999 (2000); Hoffman v. South
African Airways 2000 (1) BCLR 1211 (CC) (South Africa); A. YlimazYlimaz Dogman v. The Netherlands, Communication No.1/1984, Committee on the
Elimination of Racial Discrimination (1988).

69 Taylor v. United Kingdom, European Court of Justice, Case-382/98, 16 Dec. 1999; V v. Einwohnergemeine X und Regierungsrat des Kantons Bern,
BGE/ATF 1211367, Swiss Federal Court, 27 Oct.1995; Gueye et al. v. France, Communication No.196/1983 (3 Apr.1989); decision of the Constitutional
Court of the Kingdom of Spain, Case No.130/1995, (1995), 3 Bulletin on Constitutional Case-Law 366, quoted in Nihal Jayawickrama, The Judicial
Application of Human Rights Law: National, Regional and International Jurisprudence (Cambridge: Cambridge University Press, 2002).

70 McBain v. Victoria (2000),99 FCR 116 (Australia).

71 Miroslav Lacko v. Slovakia, Committee on the Elimination of Racial Discrimination, Communication No.11/1998.

72 L.K.v.The Netherlands, Committee on the Elimination of Racial Discrimination, Communication No. 4/1991; Anna Koptova v. Slovakia, Committee
on the Elimination of Racial Discrimination, Communication No.13/1998.

73 ‘[Case] Relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium’ (Belgian Linguistic Case), (Merits), Eur. Ct. HR,
Series A, Vol. 6,Judgment of 23 July 1968 (1979-80) | EHRR 252; Numerus Clausus | Case, German Constitutional Court (1972), 33 BverfGE 303; Brown
v. Board of Education, Brown 1,347 US 483 (1954), Brown 1,349 US 294 (1955); Kashif Ahmad v. Denmark, Committee on the Elimination of Racial
Discrimination, Communication No.16/1999.

74 B.Jv.Denmark, Committee on the Elimination of Racial Discrimination, Communication No.17/1999.

75 See Kearney & Ors v.Bramlea Ltd & Ors, Board of Inquiry, Ontario Human Rights Code (2001).

76 See McBride v. State of Victoria (No.1) [2003] FMCA 285 (Australia).

77 Clarke v. Catholic Education Office & Anor [2003] FCA 1085 (8 Oct. 2003) (Australia).
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Positive obligations and affirmative action

Some instruments and court decisions require that States take positive, but temporary steps to
ensure the enjoyment of equal rights by disadvantaged groups.” Article 4(1) of the Convention on the
Elimination of All Forms of Discrimination against Women permits such measures:

Adoption by States Parties of temporary special measures aimed at accelerating de facto
equality between men and women shall not be considered discrimination as defined in the
present Convention, but shall in no way entail as a consequence the maintenance of unequal
or separate standards; these measures shall be discontinued when the objectives of equality
of opportunity and treatment have been achieved.

While such measures may potentially discriminate in favour of one group, they are usually expressly
exempted from discrimination laws if the measures are temporary and if they expire once the objective
of substantive equality has been achieved.”

Such measures have come to be increasingly expected. The Supreme Court of Pakistan has found that
the constitutional right to equality imposes a positive obligation on all State organs to take active meas-
ures to safeguard the interests of women and children.®* The Human Rights Committee has declared:

[T]he principle of equality sometimes requires States parties to take affirmative action in
order to diminish or eliminate conditions which cause or help to perpetuate discrimination
prohibited by the Covenant. For example, in a State where the general conditions of a certain
part of the population prevent or impair their enjoyment of human rights, the State should
take specific action to correct those conditions.®

Indeed, the standard equality rights and discrimination language adopted in many legal instruments®
has been frequently interpreted - beginning with the Permanent Court of Justice in 1935 - to go beyond
preventing mere formal or procedural non-discrimination in law to the duty to eliminate discrimination
and inequality ‘in fact’.®

This move of courts and other decision-making bodies away from a formal towards a substantive con-
ception of equality has majorimplications for the protection of ESC rights. Formal equality focuses exclu-
sively on whether a law draws formal distinctions between groups, thereby ignoring laws that, despite

78 The Human Rights Committee has commented that the right to equality in Article 26 of the ICCPR requires that State Parties “take affirmative
action in order to diminish or eliminate conditions which cause or help to perpetuate discrimination prohibited by the Covenant”; see General
Comment No. 18, Non-Discrimination (1989).

79 See Article 1(4), International Convention on the Elimination of All Forms of Racial Discrimination, and Article 4(1), Convention on the Elimination
of All Forms of Discrimination against Women. See also: Regents of the University of California v. Bakke 438 US 265 (1978); Fazal Jan v. Roshua Din
PLD 1990 SC 661 (Supreme Court of Pakistan).

80 Fazal Jan v.Roshua Din PLD 1990 SC 661 (Supreme Court of Pakistan).

81 Human Rights Committee, General Comment No. 18: Non-Discrimination (1989), para.10.

82 Article 26 of the ICCPR reads, “All persons are equal before the law and are entitled without any discrimination to the equal protection of the law.
In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on
any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”

83 Minority Schools in Albania, PClJ Reports 1935, Series A/B, No. 64: “[T]here may be no true equality between a majority and a minority if the lat-
ter were deprived of its institutions (schools in our case) and were consequently compelled to renounce what constitutes the very essence of it
being a minority.”

84 Donna Greschner has defined formal equality as follows:

[Flormal equality may mean identical treatment for everyone. The simplest version of this conception forbids laws from excluding anyone or
drawing any distinctions between people ... A slightly more complicated version of formal equality, which recognizes that in a complex world
legislators must make innumerable distinctions, forbids laws that use arbitrary distinctions. This version instructs lawmakers to treat “like cases
alike” and “unlike cases differently”. (‘Does Law Advance the Cause of Equality?’ (2001) 27 Queen’s L.J. 299, 302-303)
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the appearance of equal applicability, may have unequal effects on particular groups, or maintain an
unequal status quo.®s Thus, formal equality will not recognise disparate impact and adverse effect dis-
crimination or systemic discrimination.® In contrast, substantive equality recognises that “[t]here is a
difference between treating people equally, with respect to one or another commodity or opportunity,
and treating them as equals.”®” Substantive equality aims for an equality of outcomes or results for
different groups and individuals in society. Courts’ recognition that substantive equality can only be
assured by remedying structural inequality means that judicial attempts to ensure that the needs of
marginalised groups are not ignored by the legislature or executive necessarily result in reliance upon
the positive, remedial component of equality rights® and the prescription of substantive measures.®

When viewed in light of substantive, rather than formal equality, equality rights create significant posi-
tive obligations to address and remedy the social and economic disadvantages of marginalised and
vulnerable groups, including in situations where the disadvantages are not themselves caused by dis-
criminatory government action. In Canada, this position was clearly articulated in the Eldridge case, in
which the Canadian Supreme Court rejected the British Columbian provincial government’s arguments
that the right to non-discrimination did not require governments to allocate resources in health care to
address pre-existing disadvantages of particular groups such as the deaf and hard of hearing.*°

3.3 Respect

The obligation to respect requires that governments abstain from interfering with an individual’s free-
dom to access a human right." It is essentially a negative obligation, requiring a government and its
organs to refrain from impeding an individual’s access to a right. The African Commission on Human
and Peoples’ Rights defined the obligation as follows:

Ataprimary level,the obligation torespect entails that the State should refrain from interfering
in the enjoyment of all fundamental rights; it should respect right-holders, their freedoms,
autonomy, resources, and liberty of their action. With respect to socio-economic rights, this
means that the State is obliged to respect the free use of resources owned or at the disposal
of the individual alone or in any form of association with others, including the household or
the family, for the purpose of rights-related needs. And with regard to a collective group, the
resources belonging to it should be respected, as it has to use the same resources to satisfy
its needs.”

85 Bakan,Just Words: Constitutional Rights and Social Wrongs (Toronto: University of Toronto Press, 1997), p. 46.

86 C.Sheppard, ‘Equality Rights and Institutional Change: Insights from Canada and the United States’ (Ariz. J. Int’l & Comp. Law, Vol. 15 (1998),
Pp.143,156.

87 G.Dworkin, Sovereign Virtue (Cambridge, MA: Harvard University Press, 2000), p.11.

88 B. Porter, ‘Beyond Andrews: Substantive Equality and Positive Obligations after Eldridge and Vriend’, Constitutional Forum, Vol. 9, no. 3 (1998),
Pp.- 71,73

89 This paragraph is adapted from A. Nolan, ‘A Justification for the Courts’ Adoption of an Activist Approach to Children’s Socio-Economic Rights:
Ensuring Substantive Equality’, paper presented at the European University Institute, Florence.

90 Eldridge v. British Columbia (Attorney General) [1997] 3 S.C.R., para. 87. Unfortunately, more recent judgments of the Supreme Court of Canada
have suggested a retreat from the model of substantive equality affirmed in Eldridge. In Auton (Guardian ad litem of) v. British Columbia (Attorney
General) [2004] 3 S.C.R. 657, the Court overturned a decision of the British Columbia Supreme Court that had applied the principles affirmed in
Eldridge to require the funding of a new treatment for autism (Auton (Guardian ad idem of) v. British Columbia (Minister of Health) (2000) 78
B.C.LR. (3d) 55 (B.C.S.C.). See Bruce Porter, Twenty Years of Equality Rights: Reclaiming Expectations’ 23(1) Windsor Yearbook on Access to Justice
(2005) 145, www.20years.ca

91 The CESCR stated in respect of the right to food: “The obligation to respect existing access to adequate food requires States Parties not to take
any measures that result in preventing such access”; see CESCR, General Comment No. 12, The Right to Adequate Food (Twentieth session,1999),
U.N. Doc. E/C.12/1999/5 (1999), para. 15. See, generally, Krzysztof Drzewicki, ‘Internationalization of Human Rights and Their Juridization’, in Raija
Hanski and Markku Suksi (eds.), An Introduction to the International Protection of Human Rights: A Textbook, 2nd ed. (Turku, Finland: Abo Akademi
University Institute for Human Rights, 1999), p. 31.

92 SERAC v. Nigeria, African Commission on Human and Peoples’Rights, Case No.155/96, para. 45 The emphasis is in the original.
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The African Commission, in the above case, found that the following actions of the Government of the
Federal Republic of Nigeria were inconsistent with the obligation to respect: the pollution of natural
resources and the destruction of housing by government officials violated the right to environmen-
tal health, housing and food. Other ESC rights cases concerning restraint of government activity have
involved unfair dismissals,® restrictions on trade union freedom,®* forced evictions,?® contamination of
water supplies,® disconnection of water services,” restrictions on the provision of medicines by medi-
cal practitioners,?® closure of schools? and the interference by police in the ability of the homeless to
access food, shelter and medicines.”® Cases concerning social security, housing (particularly forced evic-
tions), health and education, and children are taken up in Chapters 3 to 7.

3.4 Protect

The duty to protectis a familiar conceptin allhuman rights jurisprudence.The obligation of governments
is to guarantee that that third parties (non-State actors, other States, intergovernmental organisations)
do not infringe on an individual’s enjoyment of his rights.”" Increased privatisation and the deregulation
of labour markets and social services have magnified the importance of this aspect of ESC rights.”

Bringing about the direct application of ESC rights norms to private actors through litigation is difficult
at the international and regional levels. One exception is the Organisation for Economic Co-operation
and Development’s Guidelines for Multinational Enterprises '

It may, however, be possible at the national level under the constitution or legislation through the hori-
zontal application of human rights. For example, in Ireland, in Meskell v CIE,"** the defendant employers
agreed with trade unions to terminate the contracts of employment of all their employees and to offer
each employee immediate re-employment upon the same general terms as prior to the termination

93 Most countries have legislation on unfair dismissals that provides for judicial review. International Labour Organisation Convention No. 158, the
Termination of Employment Convention, 1982 sets out minimum standards. Article 4 provides that “[t]he employment of a worker shall not be
terminated unless there is a valid reason for such termination connected with the capacity or conduct of the worker or based on the operational
requirements of the undertaking, establishment or service.” See Australian case of Qantas Airways Limited v. Christie [1998] HCA 18 (19 Mar.1998)
in relation to the application of the Convention in the domestic context.

94 The International Labour Organisation Committee on Freedom of Association has ruled on over 2 0oo cases on trade union freedom of associa-
tion (see www.ilo.org/ilolex/english/caseframeE.htm). In relation to strikes, it has stated that “strikes are one of the essential means that workers
and their organizations should have to further and defend their economic and social interests” (see The International Confederation of Free Trade
Unions v. China, Case No. 1500, 270th Report of the Committee on Freedom of Association, 1989). With regard to other aspects of the freedom
of association, such as collective bargaining, see European Court of Human Rights, National Union of Belgian Police v. Belgium (1974) 1 EHRR 578;
Attorney-General of Guyana v. Alli, Court of Appeal of Guyana, [1989] LRC (Const) 474.

95 See Chapter 4 of this volume.

96 See Defensoria de Menores Nro 3 v. Poder Ejecutivo Municipal, Agreement 5, Superior Justice Court, Neuquen, 2 Mar.1999; SERAC v. Nigeria, African
Commission on Human and Peoples’ Rights, Case No.155/96.

97 Bill of Review 0208625-3, Special Jurisdiction Appellate Court, Parana, Aug. 2002; Residents of Bon Vista Mansions v. SMLC 2001 (High Court), App.
No. 12312 (South Africa).

98 TAC v. Ministers of Health, 2002 (10) BCLR 1033 (CC).

99 See World Organisation against Torture, Lawyers’ Committee for Human Rights, Union Interafricaine des Droits de 'Homme, Les Témoins de Jéhovah/
Zaire, African Commission on Human and Peoples’ Rights, Communications 25/89, 47/90, 56/91,100/93.

100 See Pottinger v. City of Miami, 810 F. Supp. 1551 (SD Fla.1992).

101 See Human Rights Committee, General Comment No. 18, Non-Discrimination (Thirty-seventh session, 1989), Compilation of General Comments
and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRNGEN\1\Rev.1, 26 (1994); European Court of Human Rights
in Lopez Ostra v. Spain (1994) Series A No 303-C; (1995) 20 EHHR 277, EctHR.

102 For an exposition of the argument for the derivation of the duty to protect from the ICESCR, see Craven, ‘The International Covenant’ (n.50

above), p. 112. See also: Laurence Dubin, ‘The Direct Application of Human Rights Standards to, and by, Transnational Corporations’, ICJ: The Review

(1999), pp. 35-67. Chris Jochnick, ‘Confronting the Impunity of Non-State Actors: New Fields for the Promotion of Human Rights’, Human Rights

Quarterly,Vol. 21 (1999), pp. 56-79.

One exception is the Organisation for Economic Co-operation and Development’s Guidelines for Multinational Enterprises; see Part |1l of this

book.

104 [1973] IR 121 (‘Meskell’). This paragraph is adapted from Aoife Nolan, ‘Ireland’: in Langford, Social Rights Jurisprudence (n.37 above).
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if he agreed, as a special and additional condition of his employment, to be ‘at all times’ a member of
one of the four trade unions. Pursuant to that agreement, the plaintiff’s contract of employment was
terminated by the defendants. The plaintiff was not re-employed by the defendants as he refused to
accept the special condition. The Supreme Court held that the right of citizens to form associations
and unions, guaranteed by Article 40.6.1 of the Constitution, necessarily recognised a correlative right
to abstain from joining associations and unions. In this case, the plaintiff was entitled to damages
because, amongst other things, he had suffered loss caused by the (non-state actor) defendant employ-
ers’ conduct in violating a right guaranteed to him by the Constitution. In South Africa, the Bill of Rights
provides for the horizontal application of the Bill of Rights, and the Constitutional Court has examined
the obligations of property owners vis-a-vis occupiers on the basis of the constitutional prohibition on
forced evictions.'*

Advocates have also turned to courts in developed countries to sue parent companies for violations
committed abroad by their subsidiaries. Transnational corporations have therefore been sued under
national tort law and, in some cases, human rights provisions in legislation, such as the Alien Torts
Claims Act."®

The Inter-American Court of Human Rights, in a case concerning disappearances, defined the duty to
protect in sweeping terms:

The State has a legal duty to take reasonable steps to prevent human rights violations and
to use the means at its disposal to carry out a serious investigation of violations committed
within its jurisdiction, to identify those responsible, to impose the appropriate punishment
and to ensure the victim adequate compensation.

This duty to prevent includes all those means of a legal, political, administrative and cultural
nature that promote the protection of human rights and ensure that any violations are
considered and treated as illegal acts, which, as such, may lead to the punishment of those
responsible and the obligation to indemnify the victims for damages. It is not possible to
make a detailed list of all such measures, since they vary with the law and the conditions
of each State Party. Of course, while the State is obligated to prevent human rights abuses,
the existence of a particular violation does not, in itself, prove the failure to take preventive
measures."’

In an ESC rights context, the responsible United Nations Committee has said that the relevant non-
State actors include individuals, groups, corporations and other entities as well as agents acting under
their authority. According to international tribunals, the measures to give effect to the duty to protect
must include legislation,® the establishment of an effective regulatory regime, providing access to

105 See Port Elizabeth Muncipality v Various Occupiers 2004 (12) BCLR 1268 (CC). For a discussion of this case and others, see Sandra Liebenberg, ‘South
Africa: Adjudicating Social Rights under a transformative Constitution’,in Langford, ibid.

106 See generally, R. Meeran ‘Multinational Litigation as a Weapon in Protecting Economic and Social Rights’in J. Squires, M. Langford and B. Thiele
(eds.), Road to a Remedy: Current Issues in Litigation of Economic, Social and Cultural Rights (Sydney: Australian Human Rights Centre and
University of NSW Press, 2006), pp. 183-211; C. Scott, ‘Multinational Enterprises and Emergent Jurisdiction on Violations of Economic, Social and
Cultural Rights” in A. Eide, C. Krause and A. Rosas (eds.), Economic, Cultural and Social Rights: A Textbook, 2nd revised ed. (Dordrecht: Martinus
Nijhoff Publishers, 2001), pp. 563-595; and Sarah Jospeh, ‘Liability of Multinational Corporations’, in Langford, Social Rights Jurisprudence, ibid.

107 Veldzquez-Rodr'guez v. Honduras, Series C,No. 4 (29 July 1988), para. 174-5.

108 See The International Commission of Jurists v. Portugal, Complaint No.1/1998, European Committee of Social Rights (Date of Report to Committee
of Ministers: g Sept.1999).

109 See SERAC v. Nigeria, African Commission on Human and Peoples’ Rights, Case No.155/96, decision taken at the 30th Ordinary Session, Banjul, The
Gambia, 13-27 Oct. 2001. See also: Case No. 2000-08-0109, Constitutional Court of Latvia, 2001.
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legal remedies™ and imposing penalties for non-compliance.™ The African Commission on Human and
Peoples’ Rights in SERAC v. Nigeria defined the duty thus:

At a secondary level, the State is obliged to protect right-holders against other subjects by
legislation and provision of effective remedies. This obligation requires the State to take
measures to protect beneficiaries of the protected rights against political,economicand social
interferences. Protection generally entails the creation and maintenance of an atmosphere or
framework by an effective interplay of laws and regulations so that individuals will be able to
freely realize their rights and freedoms.™

Instances of failure to comply with this duty have been found in cases concerning failure to prosecute
an employer for racial discrimination,™ prevention of child labour,™ effective regulation of social insur-
ance schemes for workers,™ regulation of unsafe foods," prevention of forced evictions and destruc-
tion of housing,"” inadequate steps to prevent environmental pollution or damage affecting food and
water™ and human health,™ religious edicts that affect creative freedom,”° the approval of licences for
mining or logging if they deprive minorities of cultural rights* and land and property rights.”* Cases
concerning social security, housing (particularly forced evictions), health and education, and children
are taken up in more detail in Chapters3to 7.

3.5. Fulfil

Since the full realisation of ESC rights is the ultimate goal of instruments dedicated to these rights, it
is clear that there is a corresponding duty upon States to take all necessary steps to ensure that the
rights are realised for all. The obligation to fulfil requires States to take steps to facilitate individuals
and communities in enjoying the right and, when an individual or group is unable to realise the right
themselves, to provide the means by which to enjoy that specific right.

The common objection of governments to the positive obligations that accompany the duty to fulfil
is the absence of sufficient resources. However, the potential difficulties posed by this conundrum are

110 Committee on Economic, Social and Cultural Rights, General Comment No. 7, Forced evictions, and the right to adequate housing, (Sixteenth
session,1997), U.N. Doc. E/1998/22,annex IV at 113 (1997).

1M Committee on Economic, Social and Cultural Rights, General Comment No. 15, The right to water (Twenty-ninth session, 2002), U.N. Doc.
E/C.12/2002/11 (2003).
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taken into account in the articulation of the standards. For example, the ICESCR provides that the rights
set out therein must be progressively - not necessarily immediately - and only achieved within maxi-
mum available resources. For example, in International Association Autism-Europe (IAAE) v. France,” the
European Committee of Social Rights stated that States Parties are obliged to take legal and practical
action to give full effect to Charter rights. When the achievement of a right is exceptionally complex
and particularly expensive to resolve, State Parties must take measures that allow them to achieve the
objectives of the Charter “within a reasonable time with measurable progress and to an extent consist-
ent with the maximum use of available resources” [para 53]. Furthermore, other States also have a duty
to cooperate in providing assistance, particularly to poorer States.” In some cases, a State has an option
to select a fewer number of rights in the relevant instrument, such as the European Social Charter.

Taking steps and progressive realisation: legislation, policies, remedies and implementation

On one hand, the principle of ‘progressive realisation’ allows a government to claim some latitude in
giving effect to its obligations to ensure that ESC rights are enjoyed by all. But the duty is also linked to
a positive obligation of conduct: taking steps. The CESCR explains it in the following fashion:

[T]he undertaking in article 2(1) “to take steps”, which in itself, is not qualified or limited by
other considerations. ... Thus while the full realization of the relevant rights may be achieved
progressively, steps towards that goal must be taken within a reasonably short time after
the Covenant’s entry into force for the States concerned. Such steps should be deliberate,
concrete and targeted as clearly as possible towards meeting the obligations recognized in
the Covenant.™

In relation to the types of steps to be taken, the Committee stated further that:

The means which should be used in order to satisfy the obligation to take steps are stated
in article 2(1) to be “all appropriate means, including particularly the adoption of legislative
measures”.The Committee recognizes thatin manyinstanceslegislationis highly desirableand
in some cases may even be indispensable. ... Among the measures which might be considered
appropriate, in addition to legislation, is the provision of judicial remedies with respect to
rights which may, in accordance with the national legal system, be considered justiciable. ...
Other measures which may also be considered “appropriate” for the purposes of article 2(1)
include, but are not limited to, administrative, financial, educational and social measures.’®

123 Complaint No.13/2002 (7 Nov. 2003).

124 See Article 2(1), ICESCR.

125 CESCR, General Comment No. 3, The Nature of States Parties’ Obligations (1990), para. 2.
126 Ibid., paras.3,5and 7.
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In the landmark judgment Grootboom v. Republic of South Africa, the Constitutional Court of South
Africa expounded upon the obligation to put in place a comprehensive programme directed at progres-
sively realising ESC rights. Here, the Court was primarily concerned with the Government’s constitu-
tional obligation to take reasonable legislative and other measures, within its available resources, to
achieve the progressive realisation of the right to have access to adequate housing:™

[42] ... Mere legislation is not enough. The State is obliged to act to achieve the intended
result, and the legislative measures will invariably have to be supported by appropriate, well-
directed policies and programs implemented by the Executive. These policies and programs
must be reasonable both in their conception and their implementation. The formulation of
a program is only the first stage in meeting the State’s obligations. The program must also
be reasonably implemented. An otherwise reasonable program that is not implemented
reasonably will not constitute compliance with the State’s obligations.

[43] In determining whether a set of measures is reasonable, it will be necessary to consider
housing problems in their social, economic and historical context and to consider the capacity
of institutions responsible forimplementing the program.The program must be balanced and
flexible and make appropriate provision for attention to housing crises and to short, medium
and long term needs. A program that excludes a significant segment of society cannot be
said to be reasonable. Conditions do not remain static and therefore the program will require
continuous review.

[44] ... If the measures, though statistically successful, fail to respond to the needs of those
most desperate, they may not pass the test.

Therefore, according to the South African Constitutional Court, in addition to legislation, policies and
programmes must be undertaken that are appropriate, well directed and reasonable in conception,
that address current circumstances, that are balanced and flexible, that do not exclude the most needy
and that are implemented. In this case, the Court held that the failure of housing legislation and pro-
grammes to provide emergency housing relief violated the right to housing. In a later case, it faulted
the national government’s health policy finding and stated that it was not reasonable to restrict the use
of nevirapine [which prevented the mother-to-child transmission of HIV] to the research and training
sites. The Court ordered the Government to permit and facilitate the use of nevirapine, make provision if
necessary for counsellors based at public hospitals and clinics, and take reasonable measures to extend
the testing and counselling facilities at hospitals and clinicsw throughout the public health sector to
facilitate and expedite the use of nevirapine.

State failure to design appropriate programmes was also raised in PUCL v. India, where the Supreme
Court of India found that midday lunch programmes were indispensable to the right to life and ordered
the progressive expansion of such a scheme across the country.™ Many Latin American courts have
ordered that anti-retroviral medicines should be provided to those living with HIV/AIDS in order to give
effect to, among other rights, their rights to health and life and access to the benefits of science and
technology.” The Constitutional Court of the Republic of Colombia found that a quota system for local
schools prevented a poor family from sending their child to a school farther away because of transport
costs. The Court stated that quota assignments may not be made in a mechanistic way simply to fulfil
‘theoretically’ the obligation to provide education to the population, but must permit effective access

127 Article 26(2), Constitution of South Africa.

128 See People’s Union for Civil Liberties v. Union of India, No.196 of 2001, Interim Order of 2 May 2003, Supreme Court of India.

129 See, for example, Cruz Bermudez et al. v. Ministerio de Sanidad y Asistencia Social, Supreme Court of Justice of Venezuela, Case No. 15.789, decision
No. 916,15 July 1999.
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to education. In this case, the system did not take into account the mother’s lack of income - there were
transport costs in sending the child to the school - and the time required to bring her daughter to the
assigned school. The Court ordered that the girl be admitted to a school closer to her home.°

Courts have been more willing to intervene in cases where a pre-existing policy has not been imple-
mented than they have where no policy or programme exists at all. Courts have ordered the implemen-
tation of such policies and programmes for job-seekers, the provision of sanitation,” the provision of
grain as part of anti-famine schemes'® and the provision of medicines to prevent an epidemic.’

Non-retrogression

The CESCR has stated, in General Comment No. 3, that “the fact that realization over time, or in other
words progressively, is foreseen under the Covenant should not be misinterpreted as depriving the
obligation of all meaningful content” and that “any deliberately retrogressive measures in that regard
would require the most careful consideration and would need to be fully justified by reference to the
totality of the rights provided for in the Covenant.”* Consequently, the prohibition on unjust retrogres-
sive measures is of immediate effect.

Retrogressive measures might include the formal removal or suspension of the legislation necessary for
the continued enjoyment of an ESC right that is currently enjoyed; the adoption of legislation or poli-
cies that are manifestly incompatible with pre-existing legal obligations relating to these rights, unless
it is done with the purpose and effect of increasing equality and improving the realisation of ESC rights
for the most vulnerable groups; and the adoption of any other deliberately retrogressive measure that
reduces the extent to which any such right is guaranteed.

While breaches of this principle can result from insufficient budgetary allocations in times of fiscal
crisis, adjudication bodies have been critical of cutbacks that fall most harshly on the poorest and most
disadvantaged. In its 1998 Concluding Observations on Canada’s report, the CESCR strongly criticised
Canada for reducing the coverage of unemployment benefits and cutting social assistance rates: “The
Committee is concerned that newly introduced successive restrictions on unemployment insurance
benefits have resulted in a dramatic drop in the proportion of unemployed workers receiving benefits
to approximately half of previous coverage, in the lowering of benefit rates, in reductions in the length
of time for which benefits are paid and in increasingly restricted access to benefits for part-time work-
ers”. Analogously,in Ms. L. R. et al. v. Slovakia,”” the Committee on Racial Discrimination found that the a
municipality’s revocation of a resolution designed to provide housing for Roma was discriminatory.

In an interesting case concerning the role of international organisations, The World Bank Inspection Panel
found that World Bank management had failed to ensure that certain nutrition and other programmes
were protected in practice under a structural adjustment agreement with the Government of Argentina.’®
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Immediate and minimum entitlements

In some instances, human rights treaties or judicial interpretations provide that ESC rights give rise to
an immediate entitlement. Individual beneficiaries may demand more than the implementation of a
programme over the long term; in the short term, they are entitled to a specific benefit. This immediate
(and often minimum) entitlement has often been implied in cases where social rights derive from civil
and political rights or the right to non-discrimination and equality.

Other authorities have sought to imply a right to an immediate entitlement to the minimum essential
level of each right. For example, the CESCR has stated that it is of the view that:

[A] minimum core obligation to ensure the satisfaction of, at the very least, minimum
essential levels of each of the rights is incumbent upon every State party. Thus, for example, a
State party in which any significant number of individuals is deprived of essential foodstuffs,
of essential primary health care, of basic shelter and housing, or of the most basic forms
of education is, prima facie, failing to discharge its obligations under the Covenant. If the
Covenant were to be read in such a way as not to establish such a minimum core obligation,
it would be largely deprived of its raison d’étre. By the same token, it must be noted that any
assessment as to whether a State has discharged its minimum core obligation must also take
account of resource constraints applying within the country concerned. Article 2(1) obligates
each State party to take the necessary steps “to the maximum of its available resources”.
In order for a State party to be able to attribute its failure to meet at least its minimum
core obligations to a lack of available resources it must demonstrate that every effort has
been made to use all resouces that are at its disposition in an effort to satisfy, as a matter of
priority, those minimum obligations.

This approach has been adopted in a number of cases at the domestic level, particularly in cases of social
security (see Chapter 3). Courts in several jurisdictions have been prepared to identify the minimum core
either explicitly or implied. In the case of V v. Einwohnergemeine X und Regierungsrat des Kantons Bern,
the Swiss Federal Court determined that there was an implied constitutional right to basic necessities
that may be invoked by both Swiss citizens and foreigners. The Court held that it lacked the competence
to determine resource allocation, but said that it would set aside legislation if the outcome failed to
meet the minimum claim required by constitutional rights.® In Colombia, the Constitutional Court has
recognised a fundamental right to the minimo vital (subsistence minimum) in a series of cases since
1992 that have covered a wide range of social and economic rights."*® According to this jurisprudence,
the Government is obliged to take all positive and negative measures required in order to prevent indi-
viduals from being deprived of the most basic conditions that will allow them to carry on a decorous
existence." Even in the United Kingdom, a jurisdiction that has traditionally been hostile to social and
economic rights, the House of Lords has been prepared to recognise that “it is well arguable that human
rights include the right to a minimum standard of living, without which many of the other rights would
be a mockery”.*

139 Vv.Einwohnergemeine X und Regierungsrat des Kantons Bern, BGE/ATF 1211367, Federal Court of Switzerland, 27 Oct.1995. See also: Constitutional
Court of the Republic of Hungary, Case No. 42/2000 (X1.8); BverfGE 40,121 (133), Federal Constitutional Court of Germany.

140 For a comprehensive analysis, see Magdalena Sepulveda, ‘Colombia’in Langford (n. 37 above).

141 Sentencia T 426,24 June 1992, Sala Segunda de Revisi-n de la Corte Constitucional.

142 Matthews v. Ministry of Defence [2003] UKHL 4, para. 26.
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However, the South African Constitutional Court has expressed strong doubts as to the practicality of
the ‘minimum core’ obligation, stating that:

There are difficult questions relating to the definition of minimum core in the context of a
right to have access to adequate housing, in particular whether the minimum core obligation
should be defined generally or with regard to specific groups of people. ... the real question
in terms of our Constitution is whether the measures taken by the State to realise the right
afforded by section 26 [the right to housing] are reasonable. There may be cases where it may
be possible and appropriate to have regard to the content of a minimum core obligation to
determine whether the measures taken by the State are reasonable. However, even if it were
appropriate to do so, it could not be done unless sufficient information is placed before a
Court to enable it to determine the minimum core in any given context."

David Bilchitz has criticised this finding, noting that, if ‘survival interests’ are not taken into account, the
exercise of all other human rights is unfeasible.** Sandra Liebenberg argues that the Court’s reasona-
bleness test, which it applies to the progressive realisation of the right, might be adapted to cover ‘sur-
vival interests’. There might be a presumption that government programmes do not meet the test of
reasonableness if certain minimums are not met."* Alternatively, the issue could have been dealt with
procedurally, for instance, the Court could have requested the Government to come up with a formula-
tion for the implementation of the minimum core in practice and then tested its reasonableness in the
circumstances.

Right to legal remedies

Access to effective legal remedies (including legal aid; see Chapter 2) by victims of violations of ESC
rights is often indispensable to guaranteeing the realisation of a particular right. Legal remedies pro-
vide immediate relief for victims and provide a concrete method of accountability for monitoring the
progressive realisation of the rights by governments. However, international instruments protecting
ESC rights, unlike their civil and political rights counterparts, display a tendency not to provide express
instructions to governments to provide legal remedies. For example, Article 2(1) of the ICESCR allows
States a degree of latitude in the measures by which they choose to implement the rights, merely stat-
ing that they should use “all appropriate means, including particularly the adoption of legislative meas-
ures”.® The ICCPR provides that States should “ensure that any person whose rights or freedoms as
herein recognized are violated shall have an effective remedy.”'# Nevertheless, the right to effective
remedies for violations of ESC rights - clearly recognised in the Universal Declaration of Human Rights
- has propelled greater recognition of the justiciability of ESC rights at the domestic level and, increas-
ingly, the international level.
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The CESCR has now placed the burden of proof on States to demonstrate why such remedies are not
available:

[A] State party seeking to justify its failure to provide any domestic legal remedies for violations
of economic, social and cultural rights would need to show either that such remedies are not
“appropriate means” within the terms of article 2, paragraph 1, of the International Covenant
on Economic, Social and Cultural Rights or that, in view of the other means used, they are
unnecessary. It will be difficult to show this and the Committee considers that, in many cases,
the other means used could be rendered ineffective if they are not reinforced or complemented
by judicial remedies."®

In the case of forced evictions, the Committee has stated that legal remedies should be provided as of
right.*® Other international bodies have made similar observations. The European Committee of Social
Rights has criticised a State Party for failing to allow an independent right of appeal for certain social
security applicants.”®

The right to a fair trial may also entail a right to legal remedies.™ This will often require that the eco-
nomic, social, or cultural right be protected by existing legislation. The European Court of Human Rights,
for example, has ruled that such legislative protection transforms the right in question into a ‘civil right’
for the purposes of triggering the application of the right to fair trial.”> In some cases involving the
judicial application of procedural protections for ESC rights, courts have noted the fundamental nature
of the entitlements in questions. For example, the Supreme Court of the United States noted the impor-
tance of the basic right to be heard in cases concerning the removal of benefits since “welfare provides
the means to obtain essential food, clothing, housing, and medical care”."

At the national level, access to legal remedies may be available under constitutional law or legislation.
See the discussion of constitutions in section 2.2 above.

3.6 Defences: limitations, derogations and maximum available resources

Most human rights instruments provide a series of ‘defences’ for governments. This sub-section will
anayse typical clauses concerning limitations and non-derogartions, as well as provisions relating to
maximum available resources or progressively realisation.

Limitations

States may be permitted to place limitations on ESC rights in certain situations, for example, prevent-
ing a person with a severe and contagious disease having contact with other persons, such a restriction
being otherwise in contravention of the right to health.

148 General Comment No. 9 (n.8 above). The Committee, however, has noted that ‘administrative’, as opposed to ‘judicial’, remedies may suffice in
some circumstances: “The right to an effective remedy need not be interpreted as always requiring a judicial remedy. Administrative remedies
will, in many cases, be adequate and those living within the jurisdiction of a State party have a legitimate expectation, based on the principle of
good faith, that all administrative authorities will take account of the requirements of the Covenant in their decision-making.”
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Article 4 of the ICESCR provides that “the State may subject such rights only to such limitations as are
determined by law only in so far as this may be compatible with the nature of these rights and solely
for the purpose of promoting the general welfare in a democratic society”. However, the limitation must
meet certain requirements. First, it must be ‘determined by law’. This has been interpreted in another
context by the European Court of Human Rights to mean that the relevant law must be adequate-
ly accessible to individuals and sufficiently precise for them to regulate their conduct.”™ Second, the
phrase ‘compatible with the nature of these rights’ suggests that some aspects of the rights may not
be limited; otherwise, the right would be rendered meaningless. Alston and Quinn suggest that the
right to freedom from hunger, presumably the core aspect of the right to food,* might not be subject
to limitation.”® Third, the limitation must promote the ‘general welfare of society’. Commentators note
that States carry the burden of proof in this regard and must demonstrate objectively that the intended
measure will promote the general welfare, and any limitation must be proportionate to this end.™’ For
example, concentrating solely on general economic development at the expense of the right to health
is unlikely to meet these criteria. Lastly, the limitation must take place in a ‘democratic’ society that pre-
sumably provides the government action with a measure of legitimacy. It should be noted, though, that
other international instruments and constitutions might contain different wording.®

Derogation

In some circumstances, States may be able to suspend or derogate ensuring the right in situations
such as war or other public emergencies.™® However, any derogation is ordinarily circumscribed by the
requirement that it only be carried out to the extent strictly required by the exigencies of the situa-
tion.™® Furthermore, the measures must not be inconsistent with the other obligations of a State under
international law. They should also be reported to the relevant international body.

Maximum available resources

Cases concerning the obligation to use maximum available resources are less common. In many cases,
the courts, for a variety of reasons, do not directly address the allocation of resources. The relevant
human rights may be civil and political rights; for example, the European Court of Human Rights ordered
Ireland to provide legal aid for judicial separation proceedings in order to ensure respect of the right to
family life.”" However, as noted in section 3.5 above, even when not explicitly addressed, Courts seem
motivated by a number of factors in their reasoning on resource question, regardless of the category of
human rights. These include the seriousness of the claim, the government’s culpability, the strength of
the legal claim or the magnitude of the resources. For example, in the Eldridge case, the Supreme Court
of Canada considered the cost of a programme to provide interpreter services as a percentage of the
overall health budget and found that it would not be reasonable, in light of these manageable costs, to
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ignore the needs of the deaf and hard of hearing in the provision of health-care services.”®* Moreover,
the violation may concern the right to the minimum essential level of the right which is intended to be
immediate and not resource-dependent.’

In some cases, though, there are significant resource issues that may not be ignored, even where issues
of life and death are involved. For example, in the Soobramoney case, Justice Chaskalson stated that
“[t]he state has to manage its limited resources in order to address all these claims. There will be times
when this requires it to adopt a holistic approach to the larger needs of society rather than to focus on
the specific needs of particular individuals within society.”®* In this case, the Court declined to order
that the applicant was entitled to the medical treatment that he sought. These difficult cases might be
dealt with in a variety of ways."® First, courts have examined whether the relevant government author-
ity has internally allocated resources in a manner consistent with social rights."® Where the authority
is able to demonstrate that they have sufficiently utilised available resources, a court might ask the
government to demonstrate that the funds are not available elsewhere.”” However, we are not aware
of any cases where courts have adopted such an approach. Finally, the Court may allow for a delay in
the case, through the procedure or remedy, so that the government may re-evaluate whether it might
secure finances to meet the claim.™®

3.7 Remedies

It is often assumed that the remedies sought in cases concerning ESC rights will require the courts
to make unorthodox or novel decisions affecting matters of policy and involving far-reaching judicial
intervention into the social sphere. This premise is not necessarily borne out in practice. Due to the
broad range of obligations associated with ESC rights, simple orders will frequently suffice where such
rights have been violated. For example, successful cases regarding unfair dismissals or forced evictions
are usually dispensed with through ordinary ‘mandatory’ injunctions to prevent the threatened viola-
tion or to compensate for the damage caused.

Moreover, the complexity of particular orders is largely dependent on the attitude taken by the viola-
tor, whether the defendant is a government or a private individual.®® As also demonstrated in civil and
political rights cases, courts will tend to show more deference or restraint where a defendant exhibits
a willingness quickly to remedy the situation. In such cases, a mere declaration of violation or recom-
mendation may be sufficient. However, in disputes where the defendant may be less willing or able to
implement the decision, then greater supervision by the court may be necessary. (It is important to note
a key issue that arises in relation to this last point. Courts, for fear of losing their authority, may be reluc-
tant to make orders against the executive branch of governments if they believe their judgments will
go unimplemented.)
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ESC rights may be vindicated in a wide variety of ways.” Orders that have been employed by courts in
rulings involving social and economic rights include damages, reparation in kind, declaratory orders,
mandatory orders, the ‘reading in’ of additional protections in a legislative scheme through which a
group has been unlawfully excluded, and supervisory jurisdiction, whereby a Court may retain jurisdic-
tion over a matter in order to provide the legislature time to remedy a violation.

A mere declaration or declaratory order - “the decision of the court or judge on a question of law or
rights” - that a violation of human rights has occurred is a common order. While a declaration carries
no explicit order for the government to take an action or desist from an action, it may have immediate
and resource implications. For example, if a court declares a law inconsistent with a social right, then
the law, ordinarily, no longer applies.” The South African Constitutional Court noted that:

Even simple declaratory orders ... may well have budgetary implications. ... Thus, in the
Mpumalanga case, this Court set aside a provisional government’s policy decision to terminate
the payment of subsidies to certain schools and ordered that the payments should continue
for several months.

‘Reading in’ as a remedy for social and economic rights violations has been developed by a number of
courts as a way of ensuring that the court need not unnecessarily strike down legislation that only
needs to be altered. The South African Constitutional Court has employed this method on several occa-
sions to, inter alia, ensure the right to have access to social security of permanent residents™ and the
right to have access to housing of debtors whose homes had been attached.” In Canada, this remedy
has been used to extend the security of tenure and protections to public housing tenants.”

Mandatory injunctive relief may be employed by the courts to order a government to either desist from
a certain action or to take a particular action. Complex mandatory orders have been issued by the high-
est courts in Canada,” India,” South Africa” and the United States™, for example. These courts have
also made clear that the exercise of supervisory jurisdiction is also permissible where necessary to
ensure that constitutional ESC rights are vindicated.™ It is clear that the courts are also capable of suc-
cessfully exercising supervisory jurisdiction. There have been numerous instances in which courts have
performed this task very successfully. Careful phrasing and the inclusion of a good level of detail in an
order may reduce the likelihood of non-implementation. Furthermore, introducing a reporting require-
ment, whereby the State must report back on what it has done to give effect to the court’s decision,
allows for the possibility of ongoing dialogue between the court and the State and enables the State

170 The following four paragraphs are partially taken from A. Nolan, B. Porter and M. Langford, ‘The Justiciability of Social and Economic Rights: An
Updated Appraisal’,a paper prepared for the Human Rights Consortium, Belfast, Nov. 2005.

171 Roger Bird, Concise Law Dictionary (Sweet & Maxwell, 1983, 7th ed.).

172 Inthe extraordinary decision of the Constitutional Court of Germany in the Second Abortion Case, the Court actually wrote a detailed interim law
after declaring invalid some portions of the Criminal Code; see BverfGE 88,208.

173 Khosa & Ors v. Minister of Social Development & Ors, Case No. CCT12/03 and No. CCT13/03 4 Mar. 2004.

174 Jaftha & Anor. v. Van Rooyen & Anor, Case No. CCT74/03, 8 Oct. 2004.

175 Dartmouth/Halifax County Regional Housing Authority v. Sparks, [1993] 101 D.LR. (4th) 224 (N.S.C.A).

176 See, for example, Doucet-Boudreau v. Nova Scotia [2003] 3 S.C.R.3.3.

177 See, for example, M. C. Mehta v. State of Tamil Nadu and Others [1996] 6 SCC 756.

178 See, for example, Minister of Health and Others v. Treatment Action Campaign and Others 2002 (5) SA 721 (CC), 2002 10 BCLR 1033.

179 For example, see the US school desegregation cases of Brown et al. v. Board of Education of Topeka et al. 347 US 483 (1954).

180 Although the Constitutional Court in the Treatment Action Campaign Case did not ultimately decide to exercise supervisory jurisdiction, it stated
that “the power to grant mandatory relief includes the power where it is appropriate to exercise some form of supervisory jurisdiction to ensure
that the order is implemented” (n.178 above, para.104).
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to seek clarification or explanation where it is uncertain about its constitutional obligations.” It is also
open to courts to structure an order so as to delegate the monitoring function to an appropriate body
that may report back to the court.”®

Some orders may not be available to regional or international bodies. Some bodies may only provide
recommendations as to an appropriate course of action to be taken by a government. In the case of
quasi-judicial bodies, this is often the only remedial power. For example, in the SERAC v. Nigeria case,
the African Commission on Human and Peoples’ Rights appealed “to the government of the Federal
Republic of Nigeria to ensure protection of the environment, health and livelihood of the people of
Ogoniland by: Ensuring adequate compensation to victims of the human rights violations, including
relief and resettlement assistance to victims of government sponsored raids, and undertaking a com-
prehensive cleanup of lands and rivers damaged by oil operations.” However, regional courts such as
the Inter-American Court of Human Rights have made extensive legall binding orders in relation to ESC
rights-related cases.”™

Postscript
This dossier does not take into account the recent adoption of the UN Convention on the Rights of
Persons with Disabilities. See http://www.un.org/disabilities/convention/ for more information

181 Roach and Budlender, ‘Mandatory Relief and Supervisory Jurisdiction’ (n.169 above). Ultimately, however, where a State agency is experiencing a
budgetary or competence crisis, it seems unlikely that anything short of the courts’ taking steps to address the systemic problem faced by the
relevant agency will succeed in guaranteeing implementation.

182 This function was offered to the South African Human Rights Commission in the Grootboom decision.

183 See Tara Melish, ‘The Inter-American Court of Human Rights’ (n. 37 above).
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1. INTRODUCTION by Paula Galowitz

The actual enjoyment of social and economic rights is diminished in the absence of mechanisms with-
in the framework of the judicial system to facilitate the effective protection of the rights. One of the
most fundamental and important human rights is the guarantee of effective access to justice. As Mauro
Cappelletti has written, “effective access to justice can thus be seen as the most basic requirement - the
most basic ‘human right’ - of a system that purports to guarantee legal rights.”

Various formulations of the right of access to justice will be examined in this chapter, including the right
to equal justice, the right to fair and equal access to justice and the right to a fair hearing. There must
be an ability to secure meaningful access to the appropriate forums to enforce economic, social and
cultural rights (‘ESC rights’). As an integral part of this access, legal representation must be available for
those unable to afford it.” The relevant forum must have the capacity to appoint legal aid if necessary to
ensure access to justice and traditional fairness.

2. CURRENT LEGAL SOURCES OF THE RIGHT TO LEGAL AID

2.1 International and regional obligations

A right to legal aid® emanates from the fundamental right of access to justice and from specific ESC
rights, including the right to adequate housing.* International treaties, such as the International

1 Mauro Cappelletti, quoted in Mario Gomez, In the Public Interest: Essays on Public Interest Litigation and Participatory Justice (Colombo, Sri Lanka:
Legal Aid Centre, University of Colombo,1993), p. 14. Access to justice is a central element of a philosophy based on the idea of equality. See Mauro
Cappelletti,‘Access to Justice as a Theoretical Approach to Law and a Practical Programme for Reform’, South African Law Journal,Vol.109, (1992),
pp.22-39,at 27.

2 Additional rationales for a right to counsel include due process, equal protection, confidence in the judicial process, peaceful dispute resolution
and social policy goals of poverty eradication. See Raven Lidman, ‘Civil Gideon as a Human Right: Is the US Going to Join Step with the Rest of the
Developed World’, Temple Political and Civil Rights Review (forthcoming 2006) (a copy of the paper is on file with the author).

3 The definition of ‘legal aid’ varies from country to country. It has been defined as “the provision of legal advice or assistance to anyone in a
particular jurisdiction who is deemed to be unable to afford it in a situation in which it is in the public interest to provide such advise or
assistance from state resources”; see Peter Soar (ed.), New International Directory of Legal Aid (The Hague: Kluwer Law International, 2001). The
Directorate-General for Justice, Freedom and Security of the European Commission interprets legal aid to include any of the following: “[P]re-
litigation advise with a view to reaching a settlement prior to bringing legal procedures; provision of free or low-cost advise or court representa-
tion by a lawyer; partial or total exemption from other costs, such as court fees; direct financial assistance to defray any of the costs associated
with litigation (lawyer costs, court fees, witness expenses, etc.)”; see ‘Cross-Border Legal Aid in the European Union: New Minimum Standards’,
http://ec.europa.eu/justice_home/fsj/civil/legal/fsj civil legalaid_en.htm

4 The importance of economic and social rights, particularly the right to housing, has been eloquently stated by Nelson Mandela: “The interna-
tional world has gradually come to realise the critical importance of social and economic rights in building true democracies, which meet the
basic needs of all people. The realisation of these needs is both an essential element of a genuine democracy, as well as essential for the main-
tenance of democracy. This is nowhere more evident than in the right to housing. Everyone needs a place where they can live in security, with
dignity, and with effective protection against the elements. Everyone needs a place which is a home”; see Nelson Mandela, ‘Foreword’ in Scott
Leckie (ed.), National Perspectives on Housing Rights (The Hague: Kluwer, 2003), p. Xvii.
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Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural
Rights, and reports and comments of the committees that monitor the implementation of and com-
pliance with the Covenants (such as the United Nations Committee on Economic, Social and Cultural
Rights) are particularly relevant for this analysis.’ For example, the International Covenant on Civil and
Political Rights requires each State Party to “ensure that any person whose rights and freedoms as here-
in recognized are violated shall have an effective remedy.”® In appropriate cases, the ability to obtain
an effective remedy requires the provision of legal representation. Since civil and political rights and
ESC rights are interdependent and many of them substantively overlap, this legal obligation plays an
important role in ensuring that legal aid is available in cases affecting socio-economic interests. The
International Covenant on Civil and Political Rights also states that “[a]ll persons shall be equal before
the courts.””

The International Covenant on Economic, Social and Cultural Rights requires that State Parties use all
appropriate means to promote the rights protected by the Covenant.® The Committee on Economic,
Social and Cultural Rights has made clear that States Parties should therefore provide legal remedies in
regard to ESC rights by consistent interpretation of domestic law, particularly law relating to equality
and non-discrimination, and by providing legal remedies for violations of these.® Some of the sources
of the right to legal aid also derive from general principles of equal access, such as the guarantee of the
right to equality before the law that is found in the International Convention on the Elimination of All
Forms of Racial Discrimination.” A right to legal aid likewise emanates from the principles of equal-
ity and non-discrimination. As stated by the Inter-American Court of Human Rights,” “the principle of
equality before the law, equal protection before the law and non-discrimination belong to jus cogens
because the whole legal structure of national and international public order rests on it and it is a funda-
mental principle that permeates all laws”.”

The Charter of Fundamental Rights of the European Union provides that legal aid be made available to
those who lack sufficient resources insofar as such aid is necessary to ensure effective access to justice.?
The European Court of Human Rights has determined that the right to a fair hearing in Article 6 of the
European Convention on Human Rights™ gives rise to an obligation to afford effective access to the
courts by providing counsel to indigent litigants in civil cases in those situations in which an unrepre-

5 See also:the Convention on the Rights of the Child, Convention on the Elimination of All Forms of Discrimination against Women, International
Convention on the Elimination of All Forms of Racial Discrimination, and Conventions of the International Labour Organisation.

Article 2(3)(a).

7 Article14.

8  Article 2(1). Although the Committee indicates, in General Comment No. 3, that such measures are not indispensable for all the rights, the mea-
sures are implicitly indispensable for at least some of the rights. See Committee on Economic, Social and Cultural Rights, General Comment No. 3,
The Nature of States Parties’ Obligations (Fifth session,1990), U.N. Doc. E/1991/23, annex I11, 86 (1991).

9 According to General Comment No. 9, “whenever a Covenant right cannot be made fully effective without some role for the judiciary, judicial
remedies are necessary.” Moreover, “there is no Covenant right which could not, in the great majority of systems, be considered to possess at
least some significant justiciable dimensions.” See Committee on Economic, Social and Cultural Rights, General Comment No. 9, The Domestic
Application of the Covenant (Nineteenth session,1998), U.N. Doc. E/C.12/1998/24 (1998).

10 Articles5and 6.

11 Inter-American Court of Human Rights, Advisory Opinion OC-18/03 (17 Sep. 2003).

12 Ibid. para.101. The sources of this are the International Covenant on Civil and Political Rights, the Universal Declaration of Human Rights, the
Charter of the Organisation of American States, the American Declaration of the Rights and Duties of Man and the American Convention on
Human Rights.

13 Article 47(3) (2000/C 364/01).

14 Article 6(1) provides that, “[i]n the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to
a fair and public hearing within a reasonable time”; see European Convention on Human Rights, 213 UNTS 222, ET.S. No. 0os, entered into force:
3 Sept.1953.
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sented litigant would be unable to present her case ‘properly and satisfactorily’.” In a recent case, the
European Court of Human Rights found that the United Kingdom violated Article 6, section 1, of the
European Convention on Human Rights by denying legal aid to the applicants and thereby “depriv[ing]
them of the opportunity to present their case effectively before the court and contribut[ing] to an unac-

”16

ceptable inequality of arms with [the plaintiffs]”.

The Inter-American Court of Human Rights has recognised an obligation to provide migrant work-
ers with due process and unrestricted access to effective judicial remedies for violations of workplace
rights.”” As the Court stated, “[t]he right to judicial protection and guarantees is violated for several
reasons: owing to the risk a person runs, when he resorts to the administrative or judicial instances,
of being deported, expelled or deprived of his freedom, and by the negative to provide him with a free
public legal aid service, which prevents him from asserting the rights in question”.”®

The African Commission on Human and Peoples’ Rights has determined that, in some situations, the
State must provide legal aid. In Purohit and Moore v. The Gambia, the complainants alleged that the
legislation governing mental health in the Republic of The Gambia is incompatible with the African
Charter on Human and Peoples’ Rights.” An issue was raised whether there had been compliance with
the Charter provisions that require the exhaustion of local remedies. Although there are legal proce-
dures with local remedies, the Commission found that there is “no legal assistance or aid ... availed to
vulnerable groups to enable them to access the legal procedures in the country.”** The Commission
determined that the local remedies available were not “realistic remedies for [the people being repre-
sented in the case] ... in the absence of legal aid services” (para. 37). The people being represented were
“likely to be people picked up from the streets or people from poor backgrounds”.*' Legal aid would have
to be provided by the State in order for the existing remedies to be available. Similarly, a right to legal
aid must be provided to effectuate ESC rights.

An example of a specificESCright is the obligation under international law to provide a right to adequate
housing. This right encompasses a requirement to provide specific mechanisms to enforce the right and
redress violations of the right. In light of these protections, evictions must be carried out in a man-
ner warranted by law, and “all recourses and remedies ... [must be made] available to those affected”.”

15 Airey v. Ireland (1979) 2 EHRR 305, para. 24. The Court discussed situations in which the procedures or substantive law are sufficiently complex
that the availability of a lawyer may make a substantial difference to the chances of success. The provisions in the European Convention on
Human Rights concerning the rights of access to justice and to a fair hearing were addressed by a resolution of the Committee of Ministers of
the Council of Europe in 1978:

Considering that the right to access to justice and to a fair hearing, as guaranteed under Article 6 of the European Convention on Human Rights,
is an essential feature of any democratic society; ... the provision of legal aid should no longer be regarded as a charity to indigent persons but
as an obligation of the community as a whole. ... No one should be prevented by economic obstacles from pursuing or defending his right before
any court determining civil, commercial, administrative, social or physical matters.

See Legal Affairs, Council of Europe, Legal Aid and Advice: Resolution 78(8), adopted by the Committee of Ministers of the Council of Europe on 2
Mar.1978, and Explanatory Memorandum, 5-6.

16 European Court of Human Rights, fourth section, Case of Steel and Morris v. The United Kingdom (Application no. 68416/01) (15 Feb. 2005). In this
case, in which the appellants were sued in a defamation proceeding by McDonalds, the government denied legal aid to the appellants on the
ground that legal aid was not available in defamation proceedings.

17 Inter-American Court of Human Rights, Advisory Opinion OC-18/03 (n. 11 above), paras.107-108, 121.

18  Ibid. para.126.

19 The Commission found that The Gambia was in violation of various articles of the African Charter and, inter alia, strongly urged
the Government to repeal the governing legislation and replace it with a new legislative regime for mental health that com-
ports with the African Charter on Human and Peoples’ Rights and international standards and norms for the protection of men-
tally ill or disabled persons; see Purohit and Moore v. The Gambia, 204/2001, African Commission (334th Ordinary Session, May 2003),
http://wwwi.umn.edu/humanrts/africa/comcases/241-2001.htm|

20 Ibid. para.34.

21 |bid. The Commission determined that the communication was admissible, even in the absence of exhaustion of local remedies, because the
available remedies were not realistic for the persons represented in the communication and therefore ineffective. Ibid. para. 38.

22 Committee on Economic, Social and Cultural Rights, General Comment No. 7, The Right to Adequate Housing: Forced Evictions (Sixteenth session,
1997), U.N. Doc. E/1998/22, annex IV, 113 (1997), para. 11.
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In setting out these remedial requirements, the Committee on Economic, Social and Cultural Rights has
indicated that, “legal remedies and ..., where possible, ... legal aid” must be afforded to “persons who are
in need of it to seek redress from the courts”.> The Committee set out a similar requirement in General
Comment No. 15 in relation to interferences with access to water.*

2.2 Country provisions and court decisions

The necessity of access to legal aid has been recognised in many countries. Some of these countries
extend this right to all who are indigent,* while other countries make it available to certain disadvan-
taged or marginalised groups.”® In some countries, the right is based in the constitution;* in others, the
source of the right is statutory® or court decisions.”

For example, the English Parliament enacted a law in 1495 that guaranteed free counsel and the waiver
of court fees for indigent civil litigants in common law courts, and this guarantee was extended by the
judiciary to all courts of equity.3° In 1937, the Supreme Court in Switzerland, based on the then current
constitutional provision that “[a]ll Swiss are equal before the law,” ruled that the Government must
provide free lawyers to indigent litigants in civil cases that require “knowledge of the law.”> The current
Constitution of Switzerland of 1999 provides that each person without means has the right to legal
assistance without cost unless the case appears to be without any chance of success.* Germany has a
statutory right to counsel in civil cases.®

In India, the judiciary has interpreted the Directive Principles of State Policy - which are included in the
Constitution and many of which correspond to provisions of the International Covenant on Economic,
Social and Cultural Rights - as an aid in interpreting the Constitution. It has creatively applied them
to establish and define fundamental rights such as a right to work, housing, health and education.3*

23 Ibid. para.1s.

24 See Committee on Economic, Social and Cultural Rights, General Comment No. 15, The Right to Water (Twenty-ninth session, 2002), U.N. Doc. E/
C.12/2002/11 (2003), para. 56.

25 Examples include the Republic of Iceland, the Grand Duchy of Luxembourg, and Switzerland. See Lidman, ‘Civil Gideon’ (n. 2 above). For a sum-
mary of legal aid mechanisms for countries in the European Union, see http://ec.europa.eu/civiljustice/legal _aid/legal_aid_gen_en.htm (website
of the European Judicial Network in Civil and Commercial Matters) (accessed 3 Aug.2006). The replies to questionnaires provided by 36 countries
in the Council of Europe on its legal aid plan are a valuable source of information. See www.coe.int/t/e/legal_affairs/legal _co-operation/opera-
tion_of justice/access to_justice_and_legal aid/List%200f%20replies.asp#TopOfPage (accessed 17 Aug. 2006). See also: International Legal Aid
Conference Group, ‘Legal Aid in the Global Area (2005), which contains national reports on legal aid submitted by Australia, the Kingdom of
Belgium, Brazil, Canada, Finland, Germany, Ireland, Hong Kong (China), the Netherlands, New Zealand, Scotland, South Africa and the United
States. The papers are available at www.ptools.com/clientside/show/ILAG/pages/papers.htm (accessed 17 Aug. 2006).

26 For example, Belgium, Finland, the French Republic, the Hellenic Republic and the Republic of Poland provide for a right to counsel for those who
are aged, blind, disabled, veterans, or on social security. See Lidman, ‘Civil Gideon’ (n. 2 above), pp. 18-19.

27 Thisis the case, for example, in the Italian Republic, the Netherlands, the Portuguese Republic and Spain. See Kamal Yuille,'No One’s Perfect (Not
Even Close): Reevaluating Access to Justice in the Untied States and Western Europe’, Columbia Journal of Transnational Law (Vol. 42), pp. 863-922,
at pp. 879-880.

28 Ibid. pp. 880-882. Examples include the Republic of Austria, England and Wales, France, the Kingdom of Norway and the Kingdom of Sweden.

29 Examples include Germany and Switzerland. See Lidman, ‘Civil Gideon’ (n. 2 above), p. 11.

30 Hon. Earl Johnson, Jr, ‘Equal Access to Justice: Comparing Access to Justice in the United States and Other Industrial Democracies’, Fordham
International Law Journal, Vol. 24 (2000), pp. S83-110, at $89. See also: Raven Lidman, ‘Civil Gideon: A Human Right Elsewhere in the World’,
Clearinghouse Review Journal of Poverty Law and Policy,Vol.39 (July-Aug. 2006), pp. 288-293, at 289-290.

31 Ibid.

32 Article 29(3) of the Federal Constitution of the Swiss Federation of 18 Apr. 1999 provides that “[e]very person lacking the necessary means has
the right to free legal assistance, unless the case appears to be without any chance of success. The person has moreover the right to free legal
representation to the extent that is necessary to protect the person’s rights”, http://www.admin.ch/org/polit/o0083/index.html?lang=en

33 Ibid. In addition to the statute, the German Constitutional Court has stated that the constitutional guarantee of a fair hearing in civil cases may
require the appointment of lawyers for poor people in situations in which the legal aid statute does not require appointment. Decision of 17
June 1953 (No. 26), cited in Hon. Earl Johnson, Jr,, ‘Will Gideon’s Trumpet Sound a New Melody?: The Globalization of Constitutional Values and Its
Implications for a Right to Equal Justice in Civil Cases’, Seattle J. for Soc. Just.,Vol. 2 (2003), pp. 201-232, at 210, n. 36.

34 Article 37 of the Constitution provides that the Directive Principles of State Policy are not enforceable by a court, but the principles are funda-
mental in the governance of the country.
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In Canada, the Supreme Court has determined, based on the fair hearing requirement in Canada’s
Constitution, the Charter of Rights and Freedoms, that there is a right to counsel for indigent parents
if the Government seeks to take or maintain custody of their children.®® In South Africa, the Land
Claims Court has determined that labour tenants and disadvantaged occupiers are entitled to legal
representation at State expense in certain circumstances in which their security has been infringed or
is threatened.?®

A salient feature of the legal systems of many countries is the fact that legal aid is a concrete and secure
right rather than, as in the United States, merely a part of a “gratuitous social welfare system.”3At least
40 countries in the Council of Europe,?® as well as at least 16 non-European countries,? have some form
of aright to legal aid in some types of civil cases.*® For example, in the Philippines, “the Public Attorney’s
Office is mandated to represent free of charge, indigent person[s] or the immediate members of their
family, in all civil, administrative and criminal cases where, after due investigation, it is determined that
the interest of justice will be served thereby.”#

35 New Brunswick (Minister of Health and Community Service) v. G[J],3 S.C.R.46 (1999), (http://scc.lexum.umontreal.ca/en/1999/1999rcs3-46/1999rcs3-
46.html). 1t has been argued persuasively that the right to government-funded counsel in civil matters, although not explicit in the Charter of
Rights and Freedoms, should be inferred from the Charter’s broad guarantees of, inter alia, a right to life, liberty and the security of the person,
a right to a fair trial and the concept of fundamental justice. See Dorothy Nicole Giobbe, ‘Legal Aid and the Right to Counsel under Canada’s
Charter of Rights and Freedoms’, Brook. J. Int’l L., Vol. 25 (1999), pp. 205-227. See also: Bruce Porter, Judging Poverty: Using International Human
Rights Law to Refine the Scope of Charter Rights’, Journal of Law & Social Policy, Vol. 15 (2000), pp. 117-162; “referencing Charter interpretation to
social and economic rights and other substantive obligations under international law will assist the courts in identifying and protecting the
values fundamental to a free and democratic society”, Ibid. p. 162.

36 Nkuzi Development Association v. Government of the Republic of South Africa and The Legal Aid Board, LCC 10/01 (6 July 2001); 2002 (2) SA 733
(LCC)]. The Court determined that:

The persons who have a right to security of tenure ... and whose security of tenure is threatened or has been infringed, have a right to legal
representation or legal aid at State expense if substantial injustice would otherwise result, and if they cannot reasonably afford the cost thereof
from their own resources. The State is under a duty to provide such legal representation or legal aid through mechanisms selected by it. The
cases in which substantial injustice could result include, but are not limited to, cases where the potential consequences for the person con-
cerned are severe, which will be so if the person concerned might be deprived of a home and will not readily obtain suitable alternative accom-
modation; and the person concerned is not likely to be able to effectively present his or her case unrepresented, having regard to the complexity
of the case, the legal procedure, and the education, knowledge and skills of the person concerned.
(http://'www.lawwits.ac.za/lcc/files/nkuzi/nkuzi.pdf). For a discussion of the Court’s decision, see Jeremy Perelman, ‘The Way Ahead?, Access-to-
Justice, Public Interest Lawyering, and the Right to Legal Aid in South Africa: The Nkuzi Case’, Stanford Journal of International Law,Vol. 41 (2005),
Pp- 357-400.

37 Vuille,'No One’s Perfect’ (n. 27 above), p. 878.

38 The Republic of Armenia, Austria, the Republic of Azerbaijan, Belgium, the Republic of Bulgaria, the Czech Republic, the Republic of Cyprus,
the Kingdom of Denmark, the Republic of Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Latvia, the Principality of
Liechtenstein, the Republic of Lithuania, Luxembourg, the former Yugoslav Republic of Macedonia, the Republic of Malta, the Principality of
Monaco, the Republic of Montenegro, the Netherlands, Norway, Poland, Portugal, Romania, the Russian Federation, the Most Serene Republic of
San Marino, the Republic of Serbia, the Slovak Republic, the Republic of Slovenia, Spain, Sweden, Switzerland, the Republic of Turkey, Ukraine and
the United Kingdom. See Lidman ‘Civil Gideon’ (n. 2 above).

39 Ibid.; papers from the 2005 International Forum on Legal Aid (October 2005) (on file with the author). The countries and economies are Australia
(provinces have different schemes), Brazil, Cambodia, Canada, Hong Kong (China), India, Japan, the Republic of Korea, Malaysia, New Zealand, the
Philippines, the Republic of Singapore, South Africa, the Socialist Republic of Vietnam and the Republic of Zambia.

40 Inapproximately two-thirds of the countries in the Council of Europe, the right to counsel “covers a wide spectrum of civil matters. These include
family law, housing, consumer and debt cases, personal injury claims, public benefits, employment and labor law. ... Approximately fifteen coun-
tries use language suggesting coverage of all civil disputes.” See Lidman, ‘Civil Gideon’ (n. 2 above).

41 Article II, section | of the Public Attorney’s Office, MC No. 18, Series of 2002, quoted in ‘Country Report: The Philippines’, 2005 International Forum
on Legal Aid (October 2005) (on file with the author).
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2.3 Trends

There is an increasing recognition by governments and by commentators that there must be gov-
ernment-paid legal services in civil matters in order to achieve access to justice and to comport with
concepts of fundamental fairness. A right to equal justice is a core value, and access to counsel is a con-
comitant part of effectuating that right.#* “Public policy, the fair administration of justice, constitutional
and statutory law, and a growing international consensus on the human right to a fair hearing all sup-
port the proposition that there should be a right to counsel in the civil as well as criminal context.”*

There is also growing awareness that the longstanding dichotomy between criminal and civil matters
that has led to a recognition of a guarantee of counsel only in the former category of cases*is no long-
er justified. The consequences of civil matters, such as eviction from housing, termination of parental
rights and deportation in immigration proceedings, may be as or even more significant than the conse-
quences in some types of criminal proceedings.

In the United States, some practitioners and academics have been attempting to establish a ‘civil Gideon’
guarantee (a right to counsel for indigents in civil cases, as there is in criminal cases due to the United
States Supreme Court’s decision in Gideon v. Wainwright*), primarily relying on provisions in state con-
stitutions or advocating for legislation.* The strategies are varied, allowing for different approaches
in different jurisdictions. The primary approaches include litigation founded on state constitutional
provisions and laws, legislative efforts, research and advocacy. Some of these efforts have focused on
establishing a right to counsel for certain types of cases or constituencies, with the goal of thereafter
expanding the right to other people and cases.#” In August 2006, the American Bar Association unani-
mously passed a resolution urging federal, state and territorial governments to provide legal counsel as
of right at public expense to low-income people in adversarial proceedings in which basic human needs
are at stake.®®

42 Asdiscussed by the Hon. Earl Johnson, Jr, ‘Will Gideon’s Trumpet Sound’ (n. 33 above), p. 229, there is:
growing legal consensus among jurisdictions with written constitutions, that one of the core constitutional values is a right to equal justice.
Moreover, it will be equally difficult to ignore the consequence this right to equal justice that embraces a right to counsel, at the very least in
cases tried in the regular courts. The Swiss Supreme Court, German Supreme Court, European Court, Canadian Supreme Court, and South Africa’s
Land Claims Court have all reached this same conclusion. These courts saw no alternative but to require government to provide free counsel to
poor civil litigants, if the government were to satisfy the constitutional guarantee of a fair hearing or equality before the law for those too poor
to afford their own lawyers — at least in those cases where the substantive or procedural law is sufficiently complex as to require a lawyer’s
services for a fair and equal chance at justice.

43 Andrew Scherer,‘Securing a Civil Right to Counsel: The Importance of Collaborating’, New York University Review of Law and Social Change, Vol. 30,
(2006), pp. 675-684, at 676.

44 Article 14(3) of the International Covenant on Civil and Political Rights (G.A. resolution 2200A[XXI] of 16 Dec.1966): the right to legal counsel at
State expense in criminal cases if an accused individual does not have sufficient means to pay for a counsel and the interests of justice require
it.

45 372U.5.335(1963).

46 See John Nethercut, “This Issue Will Not Go Away”: Continuing to Seek the Right to Counsel in Civil Cases’, Clearinghouse Review: Journal of
Poverty Law and Policy,Vol.38 (Nov.-Dec. 2004), pp. 481-490. The National Coalition for a Civil Right to Counsel is an association of individuals and
organisations committed to ensuring meaningful access to the courts for all. The Coalition seeks to encourage, support and coordinate advocacy
to expand recognition and implementation of a right to counsel in civil cases. The origins and purposes of the Coalition are described by Debra
Gardner in ‘Pursuing a Right to Counsel in Civil Cases: Introduction and Overview’, Clearinghouse Review Journal of Poverty Law and Policy,Vol.39
(July-Aug. 2006), pp. 167-169, at 168-169. This article appears in an issue of the journal that is devoted to the subject of Civil Gideon and contains
16 articles on the topic.

47 Nethercut, This Issue Will Not Go Away’, ibid. p. 484. Such types of cases include the right to counsel in eviction cases and in child dependency
and neglect proceedings.

48 The Resolution provides as follows: “[T]he American Bar Association urges federal, state, and territorial governments to provide legal counsel as
a matter of right at public expense to low income persons in those categories of adversarial proceedings where basic human needs are at stake,
such as those involving shelter, sustenance, safety, health or child custody as determined by each jurisdiction” (www.abanet.org/media/docs/
12Arevised.pdf). The report of the Task Force on Access to Civil Justice that led to the adoption of the Resolution is at www.abanet.org/leader-
ship/2006/annual/onehundredtwelvea.doc
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Litigation has also been initiated in Canada by the Canadian Bar Association to present a constitutional
challenge to the country’s systemic problems with legal aid.** A goal of the lawsuit is “broad recognition
that civil legal interests can be fundamental to life, liberty, and security of the person, not just for one
area of law or type of case.”®

3. CRITERIA AND STANDARDS FOR THE RIGHT TO LEGAL AID

The protection and enforcement of ESC rights require effective access to legal services.” While there is
no single, universally applicable model that should be used for providing a right to counsel, it is impor-
tant to elaborate the relevant criteria and standards.

One of the key matters to be determined is the eligibility standard for the right to counsel and the scope
of the right. As to the means test, financial eligibility should be assessed based on a threshold (e.g.,
earning less than 150 percent of the poverty level in that country) and should not involve an individual-
ised determination.”? There might also be provisions for a sliding scale, with reduced fees up to a speci-
fied percent of income above the threshold.

Various criteria for non-financial eligibility standards have been used or suggested, including the meri-
toriousness of the case,” the likelihood of success,* the non-frivolousness of the claim(s), the rejection
of the application for legal aid if the action is manifestly unfounded® or has manifestly insufficient
prospects of success, or the existence of a prima facie case.’® Some have suggested that eligibility should
turn on the significance of the interests at stake, the complexity of the proceedings, or the capacities

49 Gaylene Schellenberg, ‘Access to Justice in Canada: Canadian Bar Association Strategies to Make it Happen’, Clearinghouse Review Journal of
Poverty Law and Policy,Vol.39 (July-Aug. 2006), pp. 281-286, at p. 283.

50 Ibid. The Chief Justice of the Supreme Court in British Columbia is the case management judge, and the preparation for the discovery of docu-
ments is currently under way.

51 “[A]ldequate protection of the human rights and fundamental freedoms to which all persons are entitled, be they economic, social and cultural,
or civil and political, requires that all persons have effective access to legal services provided by an independent legal profession”, Basic Principles
on the Role of Lawyers (ninth preambular paragraph), adopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders (1990), U.N. Doc. A/CONF. 144/28/Rev. 1,189 (1990), which is discussed in Office of the High Commissioner for Human
Rights (in cooperation with the International Bar Association), ‘Human Rights in the Administration of Justice: A Manual on Human Rights for
Judges, Prosecutors and Lawyers, Professional Training Series, No. 9 (2003), chap. 4, para. 74, www.ohchr.org/english/about/publications/docs/
train7_b.pdf

52 In some States, such as Iceland, the financial means test is eliminated if the case has substantial general significance. Council of Europe, ‘Legal
Aid, How to Benefit from It: Iceland’, www.coe.int/t/e/legal_affairs/legal co-operation/operation_of justice/access to_justice and legal aid/
Ireland%20-%20legal%20aid%20paper.asp#TopOfPage

53 A case is considered meritorious “if an assessment of the law and evidence on hand discloses that the legal services of the office will assist, or
be in aid of or in furtherance of justice, taking into consideration the interests of the party and those of society”, Memorandum Circular, No.18,
section 2 of the Public Attorney’s Office, MC No. 18, Series of 2002, quoted in ‘Country Report: The Philippines’, 2005 International Forum on Legal
Aid (October 2005) (on file with the author).

54 The likelihood of success test, which requires a weighing of the evidence, has been criticised. See Yuille “No One’s Perfect’ (n. 27 above), p. 919.

55 The European Union, in its minimum standards to ensure an adequate level of legal aid in cross-border cases, determined that:

Member States should be allowed to reject applications for legal aid in respect of manifestly unfounded actions or on grounds related to the
merits of the case in so far as pre-litigation advice is offered and access to justice is guaranteed. When taking a decision on the merits of an
application, Member States may reject legal aid applications when the applicant is claiming damage to his or her reputation, but has suffered
no material or financial loss or the application concerns a claim arising directly out of the applicant’s trade or self-employed profession.

Council Directive 2003/8/EC, para.17, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003L0008:EN:HTML

56 According to the India Legal Services Authorities Act of 1987, a person shall be entitled to legal services if the concerned authority is satisfied
that the person has a prima facie case to prosecute or defend and the person meets one of the specified criteria (such as being a woman, child,
or industrial workman, or having an income below a specified amount). Mehmood Pracha, ‘Country Report Outline: China’, 2005 International
Forum on Legal Aid (October 2005) (on file with the author).
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of the individual litigant.”” Others have suggested that counsel be provided if the case implicates the
applicant’s fundamental rights or basic human needs.*® Additional formulations are the effect of “fail-
ure to render the same upon the Rule of Law, the proper administration of justice, the public interest
involved in given cases and the practice of law.”>

A critical issue is whether the right to counsel should be based on a functional ‘access-based’ analysis
(whereby a right to counsel is conferred when necessary to ensure meaningful access to justice) or an
‘interest-based’ approach (whereby the interests at stake are analysed to determine whether counsel is
needed to safeguard those particular interests).*° Whichever approach is used, the system should not be
implemented or determined on a case-by-case basis. It has been suggested that there should be a right
to counsel where the unrepresented litigant would forfeit rights or suffer substantial injustice or hard-
ship due to a lack of counsel.®

As to the scope of the right, it should include not only representation in litigation, but also advice and
assistance in legal matters that do not entail litigation (or in which litigation is a possibility, but has
not yet been initiated). A right to counsel should be provided for alternative dispute resolution forums,
as well as for transactional matters.®> Access to justice requires a right to counsel for a wide range of
services.”

57 As stated by Chief Justice Lamer in the decision in the Canadian case requiring counsel for the parent in termination of parental rights
proceedings:
the appellant’s right to a fair hearing required that she be represented by counsel. | have reached this conclusion through a consideration of the
following factors: the seriousness of the interests at stake, the complexity of the proceedings, and the capacities of the appellant. .. Without
the benefit of counsel, the appellant would not have been able to participate effectively at the hearing, creating an unacceptable risk of error. ...
Whether it is necessary for the parent to be represented at counsel is directly proportional to the seriousness and complexity of the proceedings,
and inversely proportional to the capacities of the parent.

New Brunswick (Minister of Health and Community Service) v. G[J] (n. 35 above), paras. 75, 81 and 86.

58 “Such needs would include (but not necessarily be limited to) life-affecting matters such as child custody, the potential loss of housing, issues
affecting access to health care, and employment matters that determine the applicant’s ability to earn a living.” Nethercut, ‘This Issue Will Not
Go Away’ (n. 46 above), p. 487.

59 Section 22 of the Integrated Bar of the Philippines Guidelines to determine client qualification, ‘Country Report: The Philippines’, 2005
International Forum on Legal Aid (Oct. 2005) (on file with the author).

60 See Deborah Perluss, ‘Washington’s Constitutional Right to Counsel in Civil Cases: Access to Justice v. Fundamental Interest’, Seattle J. for Soc.
Just.,Vol. 2 (2004), pp. 571-598, at 573-574

The trial court can ask itself whether the parties are sufficiently able to present their claims or defenses, whether they can coherently present
the facts and address matters of evidence, and if the court has a sufficient command of the information available to render a fair and just
ruling in the case. Factors related to the nature of the case that may affect these considerations are, among others, the complexity of the
applicable law, the presence of any procedural issues that need to be addressed, and the potential existence of cross or counterclaims that
could be lost if not asserted. The court might also weigh the need for expert testimony; the presence of complex evidentiary issues; the avail-
ability of other forums to resolve the dispute; and the extent or need for pre-trial proceedings, such as preliminary relief, complex discovery,
or summary judgment motions.
Ibid. pp. 594-595. This type of analysis allows the court to make reasonable determinations about the ability of individual litigants to participate
meaningfully in the proceedings (such as educational level, mental disability, or emotional impairment that affect the ability to understand pro-
ceedings or participate; physical disabilities). The court might also look at the balance of power between the parties (such as whether one party
is the government, whether only one side is represented, etc.). Ibid. p. 598.

61 Russell Engler, Towards A Context-Based Civil Right to Counsel Through “Access to Justice” Initiatives’, Clearinghouse Review Journal of Poverty
Law and Policy,Vol. 39 (July-Aug. 2006), pp. 196-209. Professor Engler posits that the right to counsel should be context based, and he proposes
a three-pronged strategy for achieving a context-based civil right to counsel. The first prong entails revisiting the role of judges, mediators and
clerks to require them to assist unrepresented litigants so as to ensure that these litigants do not forfeit rights due to the absence of counsel;
the second prong is for programmes that assist litigants to supplement the expanded roles of the key players of the court system; and the third
prong is establishing the right to appointed counsel in civil cases.

62 Advice about legal matters is provided by many countries, and some provide a right to counsel in alternative dispute resolution settings; only a
few provide legal counsel for transactional issues. See Lidman, ‘Civil Gideon: A Human Right’ (n. 30 above), p. 291.

63 A model statute providing for a right to counsel in civil cases was drafted by a task force created by the Access to Justice Commission in California;
the model statute covers legal needs, in addition to litigation, including representation in administrative forums, non-lawyer assistance, advice
and counsel, and self-help assistance. The model statute was drafted “not as a right to counsel per se but as an equal justice act.” Clare Pastore,
‘The California Model Statute Task Force’, Clearinghouse Review Journal of Poverty Law and Policy,Vol.39 (July-Aug. 2006), pp.176-179, at 178.

48



The State has an affirmative duty to secure a right of access to justice for individuals and there may be
situations in which the nature of the forum may be modified to allow litigants to have a fair hearing
and access to justice.% Standards need to be created for regulating such situations and ensuring that
equal justice actually may be achieved without the provision of counsel although, admittedly, devising
such standards will be difficult.® It has been suggested that a goal of equal access without counsel may
be attained by loosening traditional rules for standing and relaxing the procedural rules.®® However,
Johnson notes:

Except where forums exist or are created which truly offer disputants effective access to
justice without representation by counsel, the right to equal justice in civil cases, as is true
in all criminal cases, requires the provision of counsel to those unable to afford their own.
Indeed, only the declaration of a guaranteed right to equal justice, and little short of that step,
appears likely to supply a powerful enough incentive for governments to get serious about
developing innovative forums calculated to afford unrepresented disputants fair and equal
access to justice.”

As to the administration of the programme,® the models for providing a right to counsel have var-
ied from judicare (compensation of private lawyers by the State) to publicly salaried lawyers with the
responsibility for assisting, advising and representing the poor.®®

64 “The government can do so either by appointing legal counsel for indigent litigants or by simplifying the forums in which justice is administered

65

66

67
68

69

to allow lay citizens a fair hearing without the assistance of counsel. In many cases, however such as for individuals who may have difficulties
communicating with the justice system due to mental health or lack of ... language proficiency, direct legal assistance is essential to secure
access to the courts. Again, as was the case with the common law requirement, it is the complexity of the law and procedure that provokes
the right to counsel and not the quality or ‘fundamentalness’ of the rights or interests at issue in the proceeding.” See Perluss, ‘Washington’s
Constitutional Right’ (n. 60 above), pp. 589-590.

As stated by Johnson, ‘Will Gideon’s Trumpet Sound’ (n. 33 above), pp. 219-221:

In some instances, justice might be achieved by providing less expensive, non-lawyer advocates and in others, by designing forums that truly
operate fairly without trained advocates of any kind. In all likelihood, the latter would mean a shift from an adversarial model to an inquisitorial
model of dispute resolution in those forums, in which the judge or other decision-maker rather than the parties bore the primary responsibil-
ity for uncovering and presenting the facts, as well as identifying the relevant legal principles ... legal assistance may be required for effective
access to justice even in forums other than the courts. ... Another, perhaps more sound, approach would be to articulate an over-arching stan-
dard accompanied by a presumption and verified by empirical testing. The overarching test? What the European Court stated so artfully: all
disputants are entitled to effective access to the court or other dispute-resolving forum.The presumption? ... a presumption that effective access
requires the government to supply free representation by a lawyer, or a non-lawyer representative where sufficient, to those who are unable to
afford their own representation in all non-criminal cases. This presumption could only be overcome where a court can legitimately certify the
particular forum deciding the dispute can and does provide a fair and equal opportunity to justice to those who lack such representation. For
obvious reasons, it would be virtually impossible to overcome this presumption in a dispute where the other side was represented. ... The more
likely candidates for overcoming this presumption would be existing or future forums specifically designed to function without lawyers or other
representation. In most instances, this would mean forums built around an inquisitorial rather than adversarial model of dispute resolution.The
forum itself, rather than the disputants, would have to absorb the primary responsibility for uncovering the facts and legal principles critical to a
proper decision. This might present a difficult, but certainly not impossible, transformation for a judicial system and legal profession historically
committed to the adversarial model.

In India, the Supreme Court has treated a letter written by an individual as a writ to initiate legal proceedings and has, in appropriate cases,
appointed expert bodies or appointed commissioners to initiate fact-finding investigations. See Geoff Budlender,‘Access to Courts’, South African
Law Journal,Vol.121 (2004), pp. 338-358, at pp. 355-356.

Johnson, ‘Will Gideon’s Trumpet Sound’ (n. 33 above), p. 222.

Additional issues include whether the litigant has a choice of counsel, the number of hours covered, the payment rate for lawyers, what issues
are covered, whether there is a limit on the number of hours, whether legal advice and representation are covered, whether all costs of litigation
(i.e., court costs, interpreters, appeal fees) are covered; whether a private lawyer system and private lawyers are not required to accept judicare
clients,and what happens when a client cannot find a private lawyer to take the case.

See Cappelletti, ‘Access to Justice’ (n.1above), pp. 22-39, for a discussion of the advantages and disadvantages of different models. For example,
while the judicare model allows for the use of the private bar, this model has “serious difficulties in providing legal advice” (p.30). The staff-
attorney model is expensive. The access-to-justice movement concluded that the best solution is a mixed model of services primarily provided
by private lawyers and a widely distributed network of publicly paid attorneys. The mixed model is used in many countries, including Canada,
Sweden and the United Kingdom.
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A dimension of the right to counsel that is critical, but beyond the scope of this chapter is funding.”
Any consideration of this subject must take into account the concept of progressive realisation from the
International Covenant on Economic, Social and Cultural Rights.” Under the Covenant, the scarcity of
resources does not relieve the State of its core minimum obligation.” A failure to satisfy minimum lev-
els must be regarded as a violation of ESC rights, except perhaps where the State is able to show that its
resources are ‘demonstrably inadequate’” to fulfil the required duties. Even when resources are scarce,
the State has an “obligation to show that it is striving to ensure the broadest possible enjoyment of the
relevant rights.””

4. CONCLUSION

Respect for and protection and fulfilment of social and economic rights require adequate access to
redress and remedies when these rights are withheld or breached.” Because access to appropriate
forums of redress may not be adequate and effective without representation, legal aid must be pro-
vided to those who cannot afford counsel.”

70 In Canada, the funding for the legal aid programmes of the provinces is based on federal funds, levies on lawyers, contributions from clients,
grants and donations. The approach used in Ontario Province, which is recognised as one of the best systems in Canada, is a mixed model. The
largest part is a certificate (or judicare) system, whereby clients are able to take the certificate (after being screened for financial eligibility) to
any member of the private bar who is a member of the local legal aid system. The lawyer is reimbursed according to a fee scale. A smaller part
is a network of local legal aid clinics comprised of staff lawyers. There is also a third part, consisting of lawyers for criminal intake, staffed by
members of the private bar who are paid a per diem rate. There may be restrictions on the types of cases, the number of hours allowed for cer-
tain types of cases or per client and the opportunity to change private lawyers. See Giobbe, ‘Legal Aid’ (n. 35 above), pp. 210-218.In Cambodia, the
financial and managerial support comes from donor countries and international organisations since Cambodia is unable to afford provision of a
right to counsel.‘Country Report: Cambodia’, 2005 International Forum on Legal Aid (Oct. 2005) (on file with the author).

71 Article 2(1) of the International Covenant on Economic, Social and Cultural Rights provides that “[eJach State Party to the present Covenant
undertakes to take steps ... to the maximum of its available resources, with a view to achieving progressively the full realization of the rights
recognized in the present Covenant with all appropriate means”. However, there are ‘minimum core’ obligations that should be applied to all
countries, regardless of resources. See Porter, Judging Poverty’ (n. 35 above), pp. 128-130. General Comment No. 3 provides that progressive realisa-
tion imposes obligations on the States to show steps that are “deliberate, concrete and targeted as clearly as possible towards meeting the obli-
gations” (para. 2) and “to move as expeditiously and effectively as possible towards that goal” (para. 9). Committee on Economic and Social and
Cultural Rights, General Comment No. 3, The Nature of States Parties’ Obligations (Fifth session,1990), U.N. Doc. E/1991/23, annex |1, 86 (1990).

72 “[E]ven where the available resources are demonstrably inadequate, the obligation remains for a State party to strive to ensure the widest possible
enjoyment of the relevant rights under the prevailing circumstances. Moreover, the obligations to monitor the extent of the realization, or more
especially of the non-realization, of economic, social and cultural rights, and to devise strategies and programmes for their promotion, are not in
any way eliminated as a result of resource constraints.” Ibid. para.11.

73 Ibid.

74 Gerhard Erasmus, ‘Socio-Economic Rights and Their Implementation: The Impact of Domestic and International Instruments’, Int’l J. Legal Info.,
Vol.32 (2004), pp. 243-259, at 250-251.

75 Committee on Economic, Social and Cultural Rights, General Comment No. 9, The Domestic Application of the Covenant (Nineteenth session,
1998), U.N. Doc. E/C.12/1998/24 (1998).

76 Aresearch analysis of over 14 0oo civil cases adjudicated in 14 different forums in the United Kingdom and the United States found that lawyer
representation is positively related to case outcomes: “on average, parties with lawyers increase their odds of winning by 72 percent over parties
who represent themselves”. See Rebecca L. Sandefur, ‘Effects of Representation on Trial and Hearing Outcomes in Two Common Law Countries’,
7July 2005. The research is based on an analysis of selected studies previously completed. The paper was prepared for presentation at the meet-
ings of the Research Committee on the Sociology of Law of the International Sociological Association in July 2005, www.reds.msh-paris.fr/col-
loque/sandefur.pdf
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SNRIGHISTONS OCUAL
SECURITY

1. INTRODUCTION

Effective participation in modern society by disadvantaged individuals and groups is not feasible with-
out a fully functioning social security system. The right to social security provides protection to every-
one in the event that private initiative and government policy fail to enable the enjoyment of economic,
social and cultural rights. All governments have committed themselves in some form to the right, and
an impressive array of instruments have been adopted under the aegis of the International Labour
Organisation (ILO). Yet, the retraction of the welfare state over the last two decades and the increased
privatisation of social security systems have raised new issues for judicial enforcement.’ Courts are reg-
ularly confronted with cases that relate to the extent of coverage and the level of benefits, as well as the
activities of the private sector. While such collective or ‘public interest’ questions were traditionally con-
sidered to be beyond the scope of the judiciary,” the availability of human rights norms has empowered
adjudication authorities in some jurisdictions to play an active supervisory role.

Social security may be broadly defined as a body of arrangements that aims to provide protection, in
the form of benefits or services, against specific contingencies or risks.? Social security typically includes
the methods of ‘social assistance’ and ‘social insurance’, but does not cover private or communal savings
or resources.* Social assistance denotes benefits received by those in a situation of need, for example,
clothing grants for low-income families or fuel coupons for the elderly poor.® It is non-contributory and
provided from public funds.® Social insurance covers those forms of social security commonly connected
with an individual’s position or status and to which the individual makes a partial contribution, for
example, through pension plans or contributory medical aid schemes. With respect to the extent to
which a government may use the private sector to provide social security, both the Committee and the
ILO Conference have indicated that private approaches may constitute social security if they form part
of a‘social security system’.

1 Thelevel and coverage of benefits has declined significantly in developed and developing countries alike. Governments frequently cite fiscal con-
straints, but a preference for smaller government appears to be the dominating factor. See, for example, Katherine Duffy, Opportunity and Risk:
Trends of Social Exclusion in Europe (Strasbourg: Council of Europe,1998), chap. 4.

2 Most adjudication of social security claims has concerned the rights of individuals to benefits under pre-existing statutory schemes. Bradley
notes in the context of the United Kingdom that “the justice that needy claimants now receive can be no more sympathetic than the regulations
allow”; see John Baldwin, Nicholas Wikeley and Richard Young, Judging Social Security: The Adjudication of Claims for Benefit in Britain (Oxford:
Clarendon Press,1992), p. 2.

3 The Committee on Economic, Social and Cultural Rights (CESCR) has commented that ‘social security’ implicitly covers all the risks involved in the
loss of means of subsistence for reasons beyond a person’s control; see General Comment No. 6, The Economic, Social and Cultural Rights of Older
Persons (Thirteenth session, 1995), U.N. Doc. E/1996/22, 20 (1996), para. 26.

4 The Committee of Independent Experts that oversees the European Social Charter noted that the right to social security includes both social

assistance and social insurance; see Conclusions VIII, p. 74, ‘France’. The right to social security set out in Article g of the International Covenant

on Economic, Social and Cultural Rights specifically includes social insurance.

See Laurence Mashiva, Introduction to the Right to Social Security in the South African Constitution (Pretoria: Centre for Human Rights, 2000).

Social assistance is often referred to as ‘social welfare’.

[ 3%!
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The precise content of the right to social security has received scant attention in international and
national law (the European Committee of Social Rights notwithstanding), but that situation is changing,
as this chapter demonstrates.” Recently, in the draft General Comment on the Right to Social Security,
the United Nations Committee on Economic, Social and Cultural Rights (CESCR) defined the right as
follows:

The right to social security encompasses the right to access benefits, through a system of
social security, in order to secure adequate (i) income security in times of economic or social
distress; (ii) access to health care and (iii) family support, particularly for children and adult
dependents. Economic and social distress includes the interruption of earnings through
unemployment, sickness, maternity, employment injury, old age, invalidity or disability, death
or other factor that is either beyond a person’s control or would otherwise be inconsistent
with the principle of human dignity.?

The remainder of this chapter examines the legal bases for the right to social security, the content of
the right and the corresponding obligations of States, all in the context of judicial and quasi-judicial
decisions.

BOX 1. COMMON VIOLATIONS OF THE RIGHT TO SOCIAL SECURITY

Common violations of the right to social security may be summarised under the three types or
levels of obligations on States Parties under international human law: the obligations to respect,
protect and fulfil.?

Duty to respect

 Elimination of a social security scheme without an adequate replacement programme™
 Exclusion of part-time, temporary and seasonal workers from unemployment insurance ben-
efits in situations where they contribute significantly to the fund

Duty to protect

 Failure of the State to ensure that privately administered (i.e., non-State run) contributory
insurance-type social security schemes provide benefits in accordance with the social security
system

+ Failure of the State to prevent unfair discrimination in the private insurance industry (medical
aid schemes, life and disability insurance, etc.), for example, on the grounds of gender, HIV/
AIDS status, or race™

7  Attempts to define the right display a tendency to focus on the advantages of various benefit schemes rather than on the content of the right
itself; see D. Pieters, ‘Social Security: A Human Right in Search of a New Generation of International Legal Instruments’ (on file with the author).
For recent analyses of the right to social security, see Martin Scheinin, ‘The Right to Social Security’ in Asbjgrn Eide, Catarina Krause and Allan
Rosas (eds.), Economic, Social and Cultural Rights (Dordrecht: Martinus Nijhoff Publishers, 2001), pp. 211-219; Lucie Lamarche, ‘The Right to Social
Security in the International Covenant on Economic, Social and Cultural Rights’ in Audrey Chapman and Sage Russell (eds.), Core Obligations:
Building a Framework for Economic, Social and Cultural Rights (Antwerp: Intersentia, 2002), pp. 87-114.

8  CESCR, General Comment No. 20, The Right to Social Security, draft (Thirty-sixth session, 2006), U.N. Doc. E/Cc.12/GC/20/CRP1, p. 1.

9 Inturn,the obligation to fulfil incorporates both an obligation to facilitate and an obligation to provide.

10 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights (1997), para.13.

11 Mashiva, ‘Introduction to the Right to Social Security’ (n. 5 above), p. 20.
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Duty to fulfil

- Failure to establish a comprehensive social security scheme regulated by statute and super-
vised by an independent and participatory body

« Failure to ensure that groups excluded from social insurance schemes may access social secu-
rity — the obligation may be immediate or progressive depending on the groups involved (it
could be discriminatory exclusion and thus immediate), the level of equity in the current social
security system, whether the minimum core is obtained and the level of resources available to
the State and the social security system.

- Failure to make progress towards the coverage of all social security risks

2. KEY LEGAL STANDARDS

The right to social security is expressly recognised in a significant number of international human rights
instruments and implicitly protected in ILO instruments and other human rights standards. These legal
sources may be directly applied in adjudication if the legal authority is so empowered, or they may be
used as interpretive principles in the progressive development and application of law (see Chapter 2 of
this book). The express rights to social security, as contained in international human rights treaties, are
set out in Box 2. The right to social security has also been expressly recognised within conventions con-
cerning refugees and migrants,” a range of declarations including the Universal Declaration of Human
Rights,” and a significant number of national constitutions.™

2.1 Express right to social security in human rights treaties

International Covenant on Economic, Social and Cultural Rights, 1966
9.The States Parties ... recognize the right of everyone to social security, including social insurance.”

Convention on the Elimination of All Forms of Racial Discrimination

5. ... States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to
guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to
equality before the law, notably in the enjoyment of the following rights ... (e) ... (iv) The right to ... social
security and social services.

12 See Convention relating to the Status of Refugees, chap. IV; Article 27,and International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families.

13 Article 22 of the Universal Declaration of Human Rights provides that “[e]veryone, as a member of society, has the right to social security” and,
in Article 25(1), “the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circum-
stances beyond his control”. The American Declaration of the Rights and Duties of Man, Article XVI, recognises that “[e]very person has the right
to social security which will protect him from the consequences of unemployment, old age, and any disabilities arising from causes beyond his
control that make it physically or mentally impossible for him to earn a living”.

14 See, for example, the Republic of Chile (Article 19[18]), the Republic of Colombia (Articles 46 and 48), the Commonwealth of Ghana (Article 36),
Hungary (Article 70E), India (Article 21, together with Articles 38,39 and 47), Iran (Article 29), Italy (Article 38), Japan (Article 25), the Netherlands
(Article 20), Portugal (Article 63), South Africa (Article 27) and Spain (Articles 41 and 50).

15 Article 10 provides that specific protection should be given to family, women and children, including providing assistance to mothers during a
reasonable period before and after childbirth and providing adequate benefits to working mothers during this period.
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Convention on the Elimination of All Forms of Discrimination against Women, 1979

11(1). States Parties shall take all appropriate measures to eliminate discrimination against women in
the field of employment in order to ensure ... () The right to social security, particularly in cases of
retirement, unemployment, sickness, invalidity and old age and other incapacity to work, as well as the
right to paid leave.”

12(2). ... States Parties shall ensure to women appropriate services in connection with pregnancy, con-
finement and the post-natal period, granting free services where necessary, as well as adequate nutri-
tion during pregnancy and lactation.

Convention on the Rights of the Child,1989"

26(1). States Parties shall recognize for every child the right to benefit from social security, including
social insurance, and shall take the necessary measures to achieve the full realization of this right in
accordance with their national law.

Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and
Cultural Rights (Protocol of San Salvador)®

9(1) Everyone shall have the right to social security protecting him from the consequences of old age
and of disability which prevents him, physically or mentally, from securing the means for a dignified and
decent existence.” In the event of the death of a beneficiary, social security benefits shall be applied to
his dependents.

(2) In the case of persons who are employed, the right to social security shall cover at least medical care
and an allowance or retirement benefit in the case of work accidents or occupational disease and, in the
case of women, paid maternity leave before and after childbirth.

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa®

13. [State Parties shall] ... (f) establish a system of protection and social insurance for women working
in the informal sector and sensitise them to adhere to it; ... (i) guarantee adequate and paid pre- and
post-natal maternity leave in both the private and public sectors; ... (I) recognise and enforce the right
of salaried women to the same allowance and entitlements as those granted to salaried men for their
spouses and children.

Revised European Social Charter, 1996 (and European Social Charter, 1961)

12. With a view to ensuring the effective exercise of the right to social security, the Parties undertake:
(1) to establish or maintain a system of social security; (2) to maintain the social security system at a
satisfactory level at least equal to that necessary for the ratification of the European Code of Social
Security;* (3) to endeavour to raise progressively the system of social security to a higher level; ...

16 Article 13 prohibits discrimination in the area of family benefits, while Article 14(2) obliges States Parties to ensure that women in rural areas
benefit directly from social security programmes.

17 This includes the introduction of maternity leave with pay or with comparable social benefits without loss of former employment, seniority, or
social allowances (Article 11(2)).

18 Article 14(2) permits the State to take into account the resources and the circumstances of the child and persons having responsibility for the
maintenance of the child.

19 Article17 also provides that everyone has the right to special protection in old age.

20 The Protocol further provides that protection must be provided to specified groups at risk: the family (Article 15), children (Article 16) and people
with disabilities (Article 18). Similarly, the American Convention on Human Rights itself provides that children and the elderly should be pro-
tected.

21 States are also obliged to “provide protection to elderly women and take specific measures commensurate with their physical, economic and
social needs as well as their access to employment and professional training”. See Article 22(a). The Protocol has not entered into force.

22 The European Social Charter 1961 refers to ILO Convention 102 and not the European Code of Social Security. The 1961 Charter is relevant for those
European countries that have not ratified the revised Charter.

23 Article 12(4) obliges States Parties to ensure that nationals of other State Parties are accorded equal treatment with respect to social security
legislation.
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13.With a view to ensuring the effective exercise of the right to social and medical assistance, the Parties
undertake: (1) to ensure that any person who is without adequate resources and who is unable to secure
such resources either by his own efforts or from other sources, in particular by benefits under a social
security scheme, be granted adequate assistance, and, in case of sickness, the care necessitated by his
condition;...**

Charter of Fundamental Rights of the European Union*

34(1) The Union recognises and respects the entitlement to social security benefits and social services
providing protection in cases such as maternity, illness, industrial accidents, dependency or old age,
and in the case of loss of employment, in accordance with the rules laid down by Community law and
national laws and practices.?

2.2 Implied rights

Judicial and quasi-judicial authorities have implied the right to social security from other human rights.
This is not surprising since the right is largely derivative, facilitating directly the realisation of other
economic, social and cultural rights. For example, the entitlement to social assistance is often listed
under the right to an adequate standard of living,*” and Scheinin notes that the right “relates to social
assistance and other need-based forms of social benefits in cash or in kind to anyone without adequate
resources”.®® Other rights that have been held to include a governmental responsibility to provide social
assistance or insurance include food,* housing,*° health® and water.> Such an approach is important
for the interpretation of those legal instruments that omit the right to social security in the list of eco-
nomic, social and cultural rights.>

In many cases, social security applicants invoke the right to non-discrimination along with other civil
and political rights. In the South African case of Khosa v. Minister of Social Development; Mahlaule v.
Minister of Social Development,** the Constitutional Court found that the right to equality and the right
of access to social assistance had been breached through the exclusion of permanent residents from
eligibility for particular social grants. In Miiller v. Austria, the former European Commission of Human
Rights held that social insurance constitutes ‘property’ (contingent upon the applicant showing a suf-
ficient link between the contributions and the benefit and the existence of a right to an identifiable

24 Article 14 further provides the right to benefit from social welfare services. Contracting Parties are required to promote or provide services that,
by using methods of social work, encourage the participation of individuals and voluntary or other organisations in the establishment and main-
tenance of such services.

25 The Charter is currently a ‘political’, rather than a formally legal document. The actual importance of the Charter will depend on the view that
the European Court of Justice takes in relation to the extent to which the Charter (currently not incorporated into the Treaties providing for the
existence of the European Union) does have legal effect, and if so, of what kind. The future ratification of the European Union Constitution, of
which the Charter currently forms part, will also have implications for the legal status of the rights enshrined in the Charter.

26 Theright is extended to “everyone residing and moving legally within the European Union” (Article 34(1)), and the Union “recognises and respects
the right to social and housing assistance so as to ensure a decent existence for all those who lack sufficient resources” (Article 34(2)). Both sub-
articles end with the phrase “in accordance with the rules laid down by Community law and national laws and practices”.

27 See, for example, Article 27, Convention on the Rights of the Child.

28 Scheinin, The Right to Social Security’ (n. 7 above), p. 215.

29 See CESCR, General Comment No. 12, The Right to Adequate Food (Twentieth session,1999), U.N. Doc. E/C.12/1999/5 (1999); People’s Union for Civil
Liberties v. Union of India, No.196 of 2001, Interim Order of 2 May 2003, Supreme Court of India.

30 See South Africa v. Grootboom, 2001 (1) SA 46 (CC); CESCR; General Comment No. 4, The Right to Adequate Housing (Sixth session, 1991), U.N. Doc.
E/1992/23,annex 11,114 (1991).

31 See CESCR,General Comment No. 14, The Right to the Highest Attainable Standard of Health (Twenty-second session,2000), U.N. Doc. E/C.12/2000/4
(2000).

32 See CESCR, General Comment No. 15, The Right to Water (Twenty-ninth session, 2002), U.N. Doc. E/C.12/2002/11 (2003).

33 In particular, see the African Charter on Human and Peoples’ Rights and the African Charter on the Rights and Welfare of the Child.

34 2004 (6) BCLR 569 (CC). For a discussion of this case, see Sandra Liebenberg, The Judicial Enforcement of Social Security Rights in South Africa:
Enhancing Accountability for the Basic Needs of the Poor’, in Eibe Riedel (ed.), The Human Right to Social Security (Heidelberg: Springer Verlag,
2006).
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payment) and is therefore protected by the right to the peaceful enjoyment of possessions.>® In Gaygusuz
v. Austria, the European Court of Human Rights widened the scope of this right to possessions by find-
ing that social assistance entitlements under a statute-based scheme amounted to property for the
purposes of applying the article on non-discrimination.?® Similarly, the European Court of Human Rights
has found that the right to a fair trial for determination of civil rights and obligations encompasses
social security benefits set out in national legislation.’” Constitutional rights to democracy and liberty3®
and life,® as well as fundamental principles of justice,* have also been interpreted to ground rights to
social assistance.

2.3 Other international standards

Numerous ILO standards provide protection, interpretation and definition of the right to social security,
in particular the Social Security (Minimum Standards) Convention of 1952 (No. 102)* The Convention
sets out the nine principle contingencies or situations by which an entitlement to social security may
arise and the nine corresponding benefits: (a) medical care, (b) sickness benefits, (c) unemployment
benefits, (d) old-age benefits, (€) employment injury benefits, (f) family benefits, (g) maternity benefits,
(h) invalidity benefits, and (i) survivors benefits. While the Convention is remarkably detailed** and well
supervised® and has significantly influenced the elucidation of the components of the right to social
security,* it suffers from a number of weaknesses. States are only required to select three of the above
benefits and cover a certain proportion of their populations.® As a result, subsequent conventions have
been adopted to strengthen protection in the areas of invalidity, old-age and survivors benefits,* medi-
cal care and sickness benefits,¥ unemployment benefits,*® and benefits for part-time workers* and
home workers.>° However, these Conventions have a poor ratification record.

35 App. 5849/72, Miiller v. Austria, 16 Dec. 1974, (1975) 1 Dr 46. Article 1 of the Protocol to the Convention for the Protection of Human Rights and
Fundamental Freedoms, 213 UNTS 262, entered into force: 18 May 1954, states in part that “[e]very natural or legal person is entitled to the peace-
ful enjoyment of his possessions”. The German Federal Constitutional Court has also endorsed the link between property and social insurance;
see T.Tomandl, ‘Constitutional Protection of Social Security Benefits in Austria, Germany and Italy’in Asbjgrn Kjgnstad (ed.), Trygderettighetenes
Grunnlovsvern: Constitutional Protection of Social Security Benefits (Oslo: Ad Notam Gyldendal, 1994), p.144.

36 Gaygusuz v.Austria, ECHR, 16 Sept.1996 (39/1995/545/631): “The Court considers that the right to emergency assistance —insofar as provided for
in the applicable legislation — is a pecuniary right for the purposes of Article 1 of Protocol No. 1. That provision is therefore applicable without
it being necessary to rely solely on the link between entitlement to emergency assistance and the obligation to pay taxes or other contribu-
tions” (para. 41). For an analysis of the judgment, see Martin Scheinin and Catarina Krause, The Meaning of Article 1 of the First Protocol for
Social Security Rights in the Light of the Gaygusuz Judgement’in Stefaan Van den Bogaert (ed.), Social Security, Non-discrimination and Property
(Antwerp: Apeldoorn,1997), pp. 59-73. The right to non-discrimination may only be invoked in relation to rights in the Convention and Protocols.

37 SeeSalesiv.ltaly, [1993] IIHRL 18 (26 Feb.1993); Schuler-Zgraggen v. Switzerland [1993] IIHRL 48 (24 June 1993).

38 Vv.Einwohnergemeine X und Regierungsrat des Kantons Bern (BGE/ATF 1211367, Federal Court of Switzerland, 27 Oct. 1995).

39 See People’s Union for Civil Liberties v. Union of India (n. 29 above); M C Mehta v. State of Tamil Nadu 1997 AIR 699 (Supreme Court of India) in rela-
tion to child payments. See also: Human Rights Committee, General Comment No. 6, The Right to Life (1982).

40 See Rv. Hammersmith and Fulham London Borough Council ex parte M. Lambeth London Borough Council ex parte P, Westminster City Council ex
parte A, and Lambeth Borough Council ex parte Z, Court of Appeal,Judgment of 8 Oct.1996 (United Kingdom).

41 So far ratified by 41 countries (Nov. 2003). The convention was designed to overhaul the earlier and less technical Unemployment Provision
Convention (ILO Convention No. 44).

42 The Convention specifies for each benefit the nature of the entitlement, the percentages and sectors of the population to be covered and the
duration of the benefit.

43 Seethe reports of the Committee of Experts on the Application of Conventions and Recommendations with respect to ILO Convention 102.

44 See section 2.4.3 below.

45 See Article 2. See further, Lucie Lamarche, ‘Social Security as a Human Right’in Daniel Brand and Sage Russell (eds.), Exploring the Core Content of
Socio-Economic Rights: South African and National Perspectives (Pretoria: Protea Book House, 2002), p. 130.

46 Invalidity, Old-Age and Survivors’ Benefits Convention, 1967 (No.128).

47 Medical Care and Sickness Benefits Convention, 1969 (No. 130).

48 Employment Promotion and Protection against Unemployment Convention, 1988 (No.168).

49 Part-Time Work Convention, 1994 (No.175) and Recommendation 182 on Part-Time Work.

50 Home Work Convention, 1996 (No.177) and Recommendation 184 on Home Work.
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The ILO has also adopted two soft law documents that incorporate a more explicit human rights
approach to social security. NuRberger has described both the Recommendation Concerning Income
Security and the Medical Care Recommendation of 1944 in the following terms:

They embrace all the necessary elements of a sound and balanced concept of social protection
in a very concise manner. ... The basic risks are enumerated and defined in an abstract manner
that gives room for further developments in society. In contrast to later standards it is not
the male-breadwinner-model that is underlying these recommendations; there are no
discriminatory elements.The personal scope is not limited to dependent workers, but includes
self-employed people as well. The amount of benefits is not entirely left to the discretion of
the national States but defined in a forward-looking way.”

In addition, the Resolutions and Conclusions concerning social security of the 2001 International Labour
Conference (composed of governments, employers and worker representatives) explicitly recognises the
right to social security, emphasises that social security models should focus on providing access to the
excluded and addresses discrimination against women.>

Europe also has a well-developed regional system on social security.”® The European Code of Social
Security resembles ILO Convention 102, but provides a higher level of protection.>* The European Union
has also adopted a number of binding directives that require States progressively to ensure equal treat-
ment between men and women in the field of social security.”

3. CONTENT OF SOCIAL SECURITY

The content of the right to social security in practice has largely and traditionally been determined
with reference to ILO standards. The different forms of social security set out in ILO Convention 102
are repeated, for example, in the reporting guidelines of the CESCR.*® Similarly, the European Social
Charter provides that contracting States must establish a social security system that conforms to ILO
Convention 102, although parties are expected progressively to exceed these standards over time.”’
However, ILO Conventions do not require universal coverage of all contingencies, and it is therefore
useful to set out the important elements of the right, drawing on the literature and jurisprudence.
The draft General Comment by the CESCR also sets out the normative content of the right, hewing
closely to the Committee’s traditional categorisations of availability and accessibility,® but this section

51 See Angelika NulRberger, ‘Evaluating the ILO’s Approach to Standard-Setting and Monitoring in the Field of Social Security’in Riedel, The Right to
Social Security’ (n. 34 above).

52 ILO, Social Security: A New Consensus (Geneva, 2001).

53 Fora useful overview of European social security law in the context of human rights, see Matti Mikola, Common Denominators of European Social
Security (forthcoming 2006).

54 European Code of Social Security (ETS No. 48), entered into force: 17 Mar.1968.

55 See Directive 79/7/EEC on the progressive implementation of the principle of equal treatment for men and women in matters of social security,
and Directive 86/378 on the implementation of the principles of equal treatment for men and women in occupational social security schemes.

56 Revised General Guidelines regarding the Form and Contents of Reports to be Submitted by States Parties under Articles 16 and 17 of the
International Covenant on Economic, Social and Cultural Rights. The Committee’s General Comments also make reference to ILO Conventions.
For instance, in outlining the obligation on States Parties to take appropriate measures to establish general regimes of compulsory old-age
insurance, starting at a particular age to be prescribed by national law, the CESCR refers to ILO Convention 102 and Convention No.128 concern-
ing Invalidity, Old-Age and Survivors’ Benefits (1967); see CESCR, General Comment No. 5, Persons with Disabilities (Eleventh session, 1994), U.N.
Doc E/1995/22,19 (1995), para. 27.

57 Article 12(2) and (3). The Committee found that Austria had failed to comply with Article 12(2) since it had only fulfilled two of the four parts
of ILO Convention 102 that it had accepted (Conclusions IV, p. 81), quoted in Lenia Samuel, Fundamental Social Rights: Case Law of the European
Social Charter (Strasbourg: Council of Europe,1997).

58 Draft General Comment No. 20 (n. 8 above), para.11.
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will simply analyse the key elements irrespective of their categorisation, although the substance is not
significantly different.

3.1 Adequacy

The level of social security benefits should be adequate in amount and duration, corresponding to the
magnitude of the contingency, risk, or need*® and, more generally, to the right to an adequate standard
of living. The Committee overseeing the European Social Charter has noted that “it is of paramount
importance that social security systems are adequate to protect the population, particularly as regards
families, the disabled, the elderly and migrant workers”.*® Human rights instruments do not set specific
levels of benefits, but ILO Conventions adopt a mixture of universalism and localism by linking the level
of benefits to a percentage of previous earnings or the average wage of specified workers.®

While some argue that courts are ill equipped to determine the adequacy of benefits, it should be noted
that they are regularly called upon to determine a reasonable standard of living in the areas of debtor-
creditor law, bankruptcy and family law.®> An Australian tribunal commented in a case involving social
security benefits that “[t]here must be a level between mere subsistence and hedonistic indulgence
that should be regarded by the community as tolerable ... that would ... comply with our international
obligations ... [and] of which we would not be ashamed”.®® While most human rights treaties grant a
degree of flexibility to governments that experience resource or time constraints,* they do require that
action be taken towards the achievement of the right and the guarantee of a minimum entitlement in
the short term.

3.2 Coverage

Social security systems should aim to cover all those risks that impinge upon a person’s ability to gener-
ate income and maintain an adequate standard of living.® The risks encompassed should include the
benefits enumerated in ILO Convention 102: medical care, sickness benefits, unemployment benefits,
old-age benefits,*® employment injury benefits, family benefits, maternity benefits, invalidity benefits®
and survivors benefits.®® However, other risks associated with the inability to realise economic, social
and cultural rights must also be included.® In situations where resources are ‘demonstrably inadequate’,

59 The Constitutional Court of Ukraine has noted that the right to social security does not depend on age, but need (decision of the Constitutional
Court of Ukraine, 1-20/99, 2 June 1999 (1999) 2 Bulletin on Constitutional Case-Law 289, quoted in Nihal Jayawickrama, The Judicial Application of
Human Rights Law: National, Regional and International Jurisprudence (Cambridge: Cambridge University Press, 2002), p. 867).

60 Conclusions XlII-1, General Introduction.

61 See Articles 65-67,1LO Convention 102.

62 See Re Pearson (1997), 46 c.B.R. (3d) (Alta. Q.B.), para. 24 (Canada). See also: Peter Bailey, ‘The Right to an Adequate Standard of Living: New Issues
for Australian Law’ (1997), Australian Journal of Human Rights, 22, www.austlii.edu.au/au/journals/AJHR/1997/22.html and Factum of the Charter
Committee on Poverty Issues, Louise Gosselin v. Le Procureur General de Quebec, Supreme Court of Canada, Court File No. 27418.

63 Rv.Ezekiel (1984), Administrative Law Note, N235 per Senior Member McMahon of the Australian Administrative Tribunal.

64 See Article 3(1), ILO Convention 102 and Article 2(1), International Covenant on Economic, Social and Cultural Rights.

65 See Sandra Liebenberg, ‘Social Security as a Human Right’in Human Rights Resource Centre, University of Minnesota, Circle of Rights: Economic,
Social and Cultural Rights Activism, a Training Resource (Minneapolis, 2000), Module 11.

66 The CESCR, in General Comment No. 6 (n.3 above), has stated that Article g9 implicitly recognises the right to old-age benefits and that States
Parties should, within the limits of available resources, provide non-contributory old-age benefits and other assistance for all older persons who
are not entitled to an old-age pension or social security benefit or assistance under a contributory scheme and have no other source of income.

67 In General Comment No.5 (n. 56 above), the CESCR states that social security and income-maintenance schemes are of particular importance for
persons with disabilities. Support provided by States should “reflect the special needs for assistance and other expenses often associated with
disability and, as far as possible, such support should also cover carers of people with disabilities” (para. 28).

68 In General Comment No. 6 (n.3 above), the CESCR directs that, in order to give effect to the provisions of Article g of the Covenant, States Parties
must guarantee the provision of survivors and orphans benefits on the death of breadwinners who were covered by social security or who were
receiving pensions.

69 See Scheinin, The Right to Social Security’ (n. 7 above), p. 215.
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the determination of the benefits receiving priority should be determined with reference to a State’s
commitments under ILO Convention 102 and the seriousness of the need of the various beneficiaries.”

3.3 Accessibility

The benefits should be accessible and affordable to all those that require them. For example, the ILO
Committee of Experts on the Application of Conventions and Recommendations criticised Peru for fail-
ing to ensure coverage of the sickness benefit in four provinces and providing only outpatient coverage
in three other provinces.” States should facilitate the physical accessibility of the benefits by providing
the necessary information about the benefits.” The Indian Supreme Court has, for example, ordered
governments to publicise the right to grain among families living below the poverty line.”? Where ben-
eficiaries are expected to contribute to a social insurance system, the contribution should not exceed a
reasonable percentage of available income. The amount should also be defined in advance.™

3.4 Social security system

Social security should also be defined as some form of collective and not purely individual arrangement
to guarantee protection against risks and contingencies; the right therefore entails that a system be
in place to ensure that adequate social security benefits are effectively provided. This interpretation is
largely consistent with ILO Convention 102 of 19527 and the resolution of the tripartite International
Labour Conference in 20017 and notably places greater emphasis on the characteristics of the system
rather than the system itself. Lucie Lamarche argues as follows:

[S]ocial security, as a human right and not a commaodity, relies on collective funding. This can
be of different types: public, professional community, private (if risks are assessed on the basis
of a determined group and benefits paid to this group) or even mixed. In all cases, it is a basic
and minimal requirement of the right that it be supervised by an independent, participatory
and regulated body.”

The draft General Comment on the Right to Social Security sets out the minimum requirements for the
system:

The system should be established under national law, and public authorities must take
responsibility for the effective administration or supervision of the system. The schemes
should also be sustainable, particularly in relation to provision of pensions, in order to ensuring
that the right can be realized for present and future generations.”

70 Forinstance, CESCR, General Comment No. 3, The Nature of States Parties’ Obligations (Fifth session,1990), U.N. Doc. E/1991/23, annex |11, 86 (1991),
paras.10-11.

71 Individual Observations concerning Convention No.102, Social Security (Minimum Standards), 1952 Peru. See also: CESCR, Concluding Observations
on Canada (1998), para. 40.

72 See CESCR, General Comment No.14 (n. 31 above), para.12, in relation to information accessibility.

73 People’s Union for Civil Liberties v. Union of India (n. 29 above).

74 See Lamarche, ‘Social Security as a Human Right’ (n. 45 above), p. 130.

75 See Articles 71and 72.

76 See Resolutions and Conclusions concerning social security, International Labour Conference, 8gth Session, 2001, para. 4.

77 Lamarche, The Right to Social Security’ (n.7 above), p.103.

78 Draft General Comment No. 20 (n. 8 above), para. 11(a)(i).
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International quasi-judicial bodies have paid close attention to the characteristics of the social security
system. In its 1998 Concluding Observations on Canada, the CESCR noted the need for Canada to estab-
lish national programmes that supply specific cash transfers for social assistance and social services
that provide universal entitlements, national standards and enforceable legal rights to adequate assist-
ance for all persons in need.” According to the European Committee of Social Rights, if the risks are pri-
marily covered by social insurance, if there are substantial gaps in coverage and if the benefits are low,
then there is serious doubt as to whether a social security system exists.®°

4. CASE LAW ON THE OBLIGATIONS OF STATES

The legal obligations that flow from the right to social security will obviously vary according to the
relevant legal instruments protecting the right.®’ For example, while both the European Social Charter
and the International Covenant on Economic, Social and Cultural Rights require progressive realisation
of the right to social security, the former is more specific on the minimum requirements to be immedi-
ately attained, through reference to commitments of States to cover certain contingencies in ILO and
European legal standards. This section will provide a selective review of the jurisprudence on social
security® with respect to obligations in accordance with the framework set out in Chapter 2.

4.1 Non-discrimination and equality

The rights to non-discrimination and equality are of particular importance in the context of the right to
social security since certain social risks only arise among certain groups (for example, pregnancy only
among women), and marginalised groups are most likely to be the groups in need of social protection.
Discrimination is ordinarily prohibited on the grounds of race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.® (For expanded interpretations of
‘other status’, see Chapter 2, but in the context of social security, cases concerning discrimination on the
basis of HIV/AIDS, disability and sexual orientation are common.) Distinctions on these grounds may
only be justified if there are reasonable and objective criteria for the differentiation.®* The onus is upon
the government to demonstrate that this is so.

The explicit exclusion of individuals on the basis of proscribed grounds (direct discrimination) has been
a subject of considerable litigation. The Human Rights Committee, for example, ruled that the right to
equality in the International Covenant on Civil and Political Rights extends to legislation enacted in
the field of social security.® Unemployment benefits legislation that excludes married women, on the
assumption that their husbands would provide for their needs, was therefore found to discriminate on
the basis of marital status and sex.?® Pension benefits®” and invalidity benefits® granted to widowers

79 CESCR, Concluding Observations on Canada (1998), para. 40.

8o Conclusions llI, p. 62.

81 Draft General Comment No. 20 (n. 8 above) clarifies the general obligation as follows: “While the Covenant provides for progressive realization
and acknowledges the constraints due to the limits of available resources, it also imposes on States Parties various obligations which are of
immediate effect. States Parties have immediate obligations in relation to the right to social security, such as the guarantee that the right will be
exercised without discrimination of any kind (Article 2(2)) and the obligation to take steps (Article 2(1)) towards the full realization of Articles 11(1)
and 12. Such steps must be deliberate, concrete and targeted towards the full realization of the right to social security.” (para. 30)

82 For a more comprehensive review of cases, see Malcolm Langford (ed.), Social Rights Jurisprudence: Emerging Trends in International and
Comparative Law (New York: Cambridge University Press, forthcoming 2007).

83 See Article 2(2) of the International Covenant on Economic, Social and Cultural Rights and Article 2(1) of the International Covenant on Civil and
Political Rights.

84 SeePartV (Article E) European Social Charter 1996; Human Rights Committee, General Comment No. 18, Non-Discrimination, para.13; case ‘Relating
to Certain Aspects of the Laws on the Use of Languages in Education in Belgium’ (Belgian Linguistic Case) (1979-80), 1 EHRR 252 (23 July 1968).
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and widows on the same basis have also been impugned. A family income supplement that was only
available to families with full-time male workers was found incompatible with the principle of equal-
ity under the European Social Charter.?? Regulations that entitled receipt of a winter fuel payment for
women over 60 (but 65 for men) were held to violate the European Union Directive on the progressive
implementation of the principle of equal treatment for men and women in matters of social security.*
In Etcheverry v. Omint,®" the Supreme Court of Argentina determined that the refusal by a private health
fund to renew coverage of the complainant after he had been diagnosed as HIV-positive violated consti-
tutional rights, although in this case it was the right to health.

The exclusion of non-nationals from social security systems has received particular attention.?* Courts
and quasi-judicial bodies have condemned lower pensions for non-nationals who have served in the
French Army,® the exclusion of foreign migrant workers from unemployment benefit schemes in
Austria® and Spain,® the denial of basic welfare benefits to non-nationals in Austria®® and the exclusion
of permanent residents in South Africa from access to social assistance benefits.”” In periodic reviews
of country performance, the European Committee of Social Rights has determined numerous instances
of failures by States to extend welfare benefits to citizens of other Contracting Parties to the European
Social Charter.®® In 2004, the European Committee of Social Rights also squarely addressed the situation
of undocumented non-nationals and, in the collective complaint of FIDH v. France, held that “legislation
or practice which denies entitlement to medical assistance to foreign nationals, within the territory of a
State Party, even if they are there illegally, is contrary to the Charter.”*®

85 The Human Rights Committee stated that: “although article 26 [right to equality and non-discrimination] requires that legislation should pro-
hibit discrimination, it does not of itself contain any obligation with respect to the matters that may be provided for by legislation. Thus it does
not, for example, require any State to enact legislation to provide for social security. However, when such legislation is adopted in the exercise of
a State’s sovereign power, then such legislation must comply with article 26 of the Covenant.” Zwaan-de Vries v. The Netherlands, Communication
No.182/1984 (9 Apr.1987), para.12.4.

86 Zwaan-de Vries v. The Netherlands, Ibid., and S. W. M. Brooks v. The Netherlands, Communication No.172/1984 (9 Apr.1987).

87 Human Rights Committee, Pauger v. Austria, Communication No.415/1990 (1995).

88 Schuler-Zgraggen v. Switzerland [1993] IIHRL 48 (24 June 1993). The European Court of Human Rights found a violation of the right to non-dis-
crimination, taken together with the right to fair trial.

89 Committee of Independent Experts (European Social Charter), Conclusions V, I1l,‘United Kingdom’.

90 Taylor v. United Kingdom, European Court of Justice, Case-382/98 (16 Dec. 1999). A similar conclusion was reached in the Barber case, where
women were accorded a lower pensionable age than men, but, because of the judgment’s far-reaching effects, it declined to make the decision
retroactive (Case C-262/88, Barber v. Guardian Royal Exchange Assurance Group [1990] ECR |-1889).

91 Supreme Court of Argentina, Etcheverry, Roberto E. v. Omint Sociedad Andnima y Servicios, General Attorney’s brief of 17 Dec. 1999, Court decision
of 13 Mar. 2001. For a discussion of the case, see Christian Courtis, Argentina’in Langford, ‘Social Rights Jurisprudence’ (n. 82 above), chap. 7.

92 Specific reference to non-nationals is often made in international human rights documents; see Article 12(4) of the European Social Charter
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Legislation and actions that discriminate in practice by diminishing the enjoyment of the right to social
security for certain groups are also prohibited in many jurisdictions. The European Committee of Social
Rights, for example, has questioned whether certain preconditions for social security indirectly discrimi-
nate on the grounds of nationality. For example, in Belgium, family allowances were conditional on a
child being raised in the country or European Union,'* and, in Finland, the legislation required that the
child be resident in the country.”

Theright to equality and non-discrimination also possesses positive dimensions: the obligation of States
to ensure the equal enjoyment of the right to social security. In relation to social security benefits, the
Canadian Supreme Court has held that the failure to provide sign language interpreters as an insured
benefit under the Medical Services Plan violated the right of the (deaf) plaintiffs to the equal protec-
tion and equal benefit of the law without discrimination.’®® Similarly, in Latin America, many courts
have required social and private health insurance plans to provide coverage for anti-retroviral medi-
cines for members with HIV/AIDS. Sepulveda writes that, in Colombia, “[i]n such cases, if the patient
cannot finance his own treatment, the Court orders the provision of the medicines and the necessary
treatments notwithstanding that they were not provided for in the catalogue of available treatments
(Compulsory Health Plan). According to the Court, the State has a special duty to protect HIV/AIDS
patients so legal norms that exclude a necessary treatment or medicine denying them integral assist-
ance are unconstitutional.”*

4.2 Obligations to respect

The obligation to respect requires that social security benefits may not be interfered with unless there
is just cause and due process.”® For example, suspension of pension payments to a prisoner have been
ruled an inadmissible restriction on the right to social security,'” while the denial of basic welfare ben-
efits to undocumented immigrants in Switzerland contravened the right to a minimum level of sub-
sistence.®® In many cases concerning the denial of benefits, civil and political rights have been relied
upon. In Goldberg v. Kelly, the US Supreme Court struck down an administrative decision terminating
benefits on the basis that due process had not been accorded to the recipients. The Court recalled that
“[c]ertain principles have remained relatively immutable in our jurisprudence. One of these is that where
governmental action seriously injures an individual, and the reasonableness of the action depends on
fact findings, the evidence used to prove the Government’s case must be disclosed to the individual
so that he has an opportunity to show that it is untrue”.” The European Court of Human Rights has
provided similar protections under the right to fair trial and the right to property as discussed above in
section 2.1.
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4.3 Obligation to protect

Adjudication bodies have rarely found that the right to social security requires only public and not pri-
vate provision of social assistance and insurance, although one ILO committee noted that the spread
of privatisation in the sector is unprecedented.”® The general approach of adjudication bodies is that
governments may harness market forces, provided that the end goal is satisfied and there is universal
access to adequate social security.”® Furthermore, judicial authorities have required close regulation of
the private sector by introducing comprehensive standards, monitoring compliance, imposing penalties
for violations and providing access to legal remedies for individuals.™ At the national level, a Latvian
law that established an ineffective mechanism to ensure that employers paid their contributions was
struck down by the Constitutional Court of Latvia for its failure to ensure the right to social security of
the relevant employees.™ In Argentina and Colombia, courts have closely monitored the exclusion of
individuals from social security funds administered by private actors or trade union entities.™

4.4 Obligation to fulfil and progressive realisation

Taking steps towards realisation

The obligation progressively to realise the right of social security will ordinarily require steps that
include preparation of a comprehensive plan to realise the right, as well as the implementation and
monitoring of the strategy through a social security system.™ One recent prominent example concerns
the failure of governments in India to provide effective social assistance in times of famine, whether
officially declared or not. The Supreme Court of India held that there had been a systematic failure
by central and state governments to design, implement and finance food security schemes. It made
extensive orders concerning increased resources for the scheme, the opening times of ration shops, the
provision of grain at the set price to families living below the poverty line, the publication of informa-
tion concerning the rights of such families, the granting of a card for free grain to all individuals without
means of support and the progressive introduction of midday meal schemes in schools.™ Similarly, in
Colombia, the Constitutional Court was confronted with an elderly man who lived in absolute poverty,
without contact with his family and who required an eye operation in order to recover his sight. He
requested financial assistance so that he might undergo the necessary operation. While the Court rec-
ognised that the scope and content of the social benefits should be determined by law, it held that the
Government had failed to legislate to address such a situation of persons in the plaintiff’s condition and
accordingly ordered the social security system to provide the treatment.™
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Non-retrogression

Progressive realisation implies that retrogressive actions that reduce access to social security are prima
facie violations of the right." In the last two decades, the pressure on governments to reduce welfare
spending, in both developed and developing countries, the latter often under pressure from interna-
tional financial institutions, has given prominence to this aspect of obligations of States with respect to
economic, social and cultural rights. For example, the Constitutional Court of Hungary was confronted
with a law that removed overnight a range of family benefits. The Court ruled the law unconstitutional
although this was largely on the basis of a constitutional principle of legal certainty. Families had made
their plans in expectation of receiving the benefits."” Similarly, the CESCR strongly criticised Canada for
reducing coverage for unemployment benefits and cutting social assistance rates."®

The European Committee of Social Rights has consistently reviewed efforts by States to cut back social
benefits, and Khalfan and Churchill™ have distilled the key areas of focus:

The Committee has made it clear that any modifications should not reduce the effective social
protection of all members of society against social and economic risks and transform the social
security system into a basic social assistance system.” The Committee has also been aware
and careful to ensure that such reforms have not further marginalised the vulnerable.” It has
stated that it will keep a close eye on reforms as social security is vital in protecting the most
vulnerable in society.”? The Committee has particularly identified the disabled, the elderly and
migrant workers as groups which must not be further disadvantaged by reforms.”

However, it is important to remember that cutbacks in social security spending are often justified by
budgetary crises, and some courts are loath to question government or parliamentary priorities.”

Minimum entitlement

The right to a minimum level of assistance has been made justiciable in some jurisdictions.” In
Germany, Hungary and Switzerland, the highest Courts have ruled that all inhabitants of the country
have a right to a minimum level of assistance (for example, shelter, food, clothing).” The Swiss Court
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