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Monaco

Loi n° 1.299 du 15 juillet 2005 sur la liberté d'expression publique. Bulletin officiel,
2005-07-22, n° 7713, pp. 1426-1436, article 16

Sont punis de cing ans d'emprisonnement et de I'amende prévue au chiffre 4 de l'article
26 du code pénal, ou de l'une de ces deux peines seulement, ceux qui, par I'un des
moyens énoncés a l'article précédent, ont directement provoqué, dans le cas ou cette
provocation n'aurait pas été suivie d'effet, a commettre I'une des infractions suivantes :

1)° les atteintes volontaires a la vie, les atteintes volontaires a l'intégrité de la
personne et les agressions sexuelles ;

2)° les vols, les extorsions et les destructions, dégradations et détériorations
volontaires dangereuses pour les personnes ;

3)° les actes de terrorisme ou I'apologie de tels actes.

Sont punis des mémes peines ceux qui, par l'un des moyens énoncés a l'article 15,
provoquent a la haine ou a la violence a I'égard d'une personne ou d'un groupe de
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personnes a raison de leur origine, de leur appartenance ou de leur non appartenance a
une ethnie, une nation, une race ou une religion déterminée, ou a raison de leur
orientation sexuelle, réelle ou supposée.

En cas de condamnation pour l'un des faits prévus au précédent alinéa, peut en outre
étre ordonné l'affichage ou la diffusion, aux frais du condamné, de la décision prononcée,
en tout ou partie ou sous la forme d'un communiqué. Cet affichage ou cette diffusion ne
peut comporter l'identité de la victime qu'avec son accord ou celui de son représentant
Iégal ou de ses ayants droit.

Loi n° 1.299 du 15 juillet 2005 sur la liberté d'expression publique. Bulletin officiel,
2005-07-22, n° 7713, pp. 1426-1436, article 24

La diffamation commise envers les particuliers, par les mémes moyens, est punie d'un
emprisonnement d'un mois a un an et de I'amende prévue au chiffre 3 de I'article 26 du
code pénal, ou de I'une de ces deux peines seulement.

La diffamation commise par les mémes moyens envers une personne ou un groupe de
personnes a raison de leur appartenance, réelle ou supposée, ou de leur non
appartenance a une ethnie, une nation, une race ou une religion déterminée, ou a raison
de leur orientation sexuelle, réelle ou supposée, est punie d'un emprisonnement d'un
mois a un an et de I'amende prévue au chiffre 3 de l'article 26 du code pénal, ou de I'une
de ces deux peines seulement.

En cas de condamnation pour I'un des faits prévus au présent article, peut en outre étre
ordonné, dans les conditions prévues a l'article 16, I'affichage ou la diffusion, aux frais du
condamné, de la décision prononcée, en tout ou partie ou sous la forme d'un
communiqué.

Loi n°® 1.299 du 15 juillet 2005 sur la liberté d'expression publique. Bulletin officiel,
2005-07-22, n° 7713, pp. 1426-1436, article 25

L'injure commise, par les mémes moyens, envers les corps ou les personnes désignées
par les articles 22 et 23 de la présente loi, est punie d'un emprisonnement de six jours a
six mois et de I'amende prévue au chiffre 3 de I'article 26 du code pénal, ou de 'une de
ces deux peines seulement.

L'injure commise de la méme maniere envers les particuliers, lorsqu'elle n'a pas été
précédée de provocation, est punie d'un emprisonnement de six jours a deux mois et de
I'amende prévue au chiffre 2 de I'article 26 du code pénal, ou de I'une de ces deux peines
seulement.

L'injure commise, par les mémes moyens, envers une personne ou un groupe de
personnes a raison de leur origine ou de leur appartenance, réelle ou supposée, ou de
leur non appartenance a une ethnie, une nation, une race ou une religion déterminée, ou
a raison de leur orientation sexuelle, réelle ou supposée, est punie d'un emprisonnement
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de six jours a six mois et de I'amende prévue au chiffre 3 de I'article 26 du code pénal, ou
de I'une de ces deux peines seulement.

En cas de condamnation pour I'un des faits prévus au présent article, peut en outre étre
ordonné, dans les conditions prévues a l'article 16, I'affichage ou la diffusion, aux frais du
condamné, de la décision prononcée, en tout ou partie ou sous la forme d'un
communiqué.

Loi n°® 1.299 du 15 juillet 2005 sur la liberté d'expression publique. Bulletin officiel,
2005-07-22, n° 7713, pp. 1426-1436, article 43

Les diffamations ou injures envers un fonctionnaire public, un dépositaire ou agent de
['autorité publique, un citoyen chargé d'un service ou d'un mandat public, temporaire ou
permanent, un ministre d'un culte rémunéré par I'Etat, ou un témoin a raison de sa
déposition, ne sont poursuivies que sur sa plainte ou sur la plainte, suivant les cas, du
Ministre d'Etat, de I'Archevéque, du Directeur des Services Judiciaires ou du Maire.

Loi n°® 1.299 du 15 juillet 2005 sur la liberté d'expression publique. Bulletin officiel,
2005-07-22, n° 7713, pp. 1426-1436, article 44

Dans le cas de diffamation ou d'injure envers les particuliers, la poursuite n'a lieu que sur
la plainte de la personne diffamée ou injuriée.

Toutefois, la poursuite peut étre exercée d'office par le ministere public lorsque la
diffamation ou l'injure a été commise envers une personne ou un groupe de personnes a
raison de leur origine ou de leur appartenance ou de leur non appartenance a une ethnie,
une nation, une race ou une religion déterminée, ou a raison de leur orientation sexuelle
réelle ou supposée.
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au:

Secrétariat de I'ECRI
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Conseil de I'Europe
F- 67075 STRASBOURG Cedex
Tel.: +33 (0) 388 41 29 64
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Avant-propos

La Commission européenne contre le racisme et l'intolérance (ECRI), mise en place
par le Conseil de I'Europe, est une instance indépendante de monitoring dans le
domaine des droits de I'hnomme. Spécialisée dans les questions de lutte contre le
racisme et l'intolérance, elle est composée de membres indépendants et impartiaux,
qui sont désignés sur la base de leur autorité morale et de leur expertise reconnue
dans le traitement des questions relatives au racisme, a la xénophobie, a
I'antisémitisme et & I'intolérance.

Un des volets du programme d’activités de 'ECRI est son analyse pays par pays de la
situation du racisme et de l'intolérance dans chacun des Etats membres du Conseil de
'Europe, analyse qui conduit & formuler des suggestions et propositions pour traiter
les problémes identifiés.

L'approche pays par pays de 'ECRI concerne I'ensemble des Etats membres du
Conseil de 'Europe, sur un pied d'égalité. Les travaux se déroulent suivant des cycles
de 4/5 ans, a raison de 9/10 pays couverts chaque année. Les rapports du premier
cycle ont été achevés a la fin de 1998 et ceux du deuxiéme cycle a la fin de I'année
2002. Les travaux du troisieme cycle ont débuté en janvier 2003. Ce troisieme cycle
inclut pour la premiére fois la préparation d’'un rapport sur la situation a Monaco pour
ce qui est du racisme et de l'intolérance.

Les méthodes de travail pour I'élaboration des rapports comprennent des analyses
documentaires, une visite dans le pays concerné, puis un dialogue confidentiel avec
les autorités nationales.

Les rapports de I'ECRI ne sont pas le résultat d’enquétes ou de dépositions de
témoins, mais d’analyses basées sur un grand nombre d'informations émanant de
sources tres variées. Les études documentaires reposent sur un nombre important de
sources écrites nationales et internationales. La visite sur place permet de rencontrer
les milieux directement concernés (gouvernementaux et non gouvernementaux) et de
recueillir des informations détaillées. Le dialogue confidentiel avec les autorités
nationales permet a celles-ci de proposer, si elles I'estiment nécessaire, des
modifications au projet de rapport en vue de corriger d'éventuelles erreurs factuelles
contenues dans le texte. A l'issue de ce dialogue, les autorités nationales peuvent, si
elles le souhaitent, demander a ce que leurs points de vue soient reproduits en annexe
au rapport définitif de I'ECRI.

Le rapport qui suit a été élaboré par I'ECRI sous s a seule et entiére
responsabilité. Il rend compte de la situation en d ate du 15 décembre 2006. Les
développements intervenus aprés cette date ne sont donc pas couverts par
I'analyse qui suit, ni pris en compte dans les conc lusions et propositions qui y
figurent.
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Résumé général

Monaco a pris un certain nombre de mesures en faveur de la lutte contre le racisme et
l'intolérance. Celles-ci incluent la ratification d’'un nombre important d’instruments
juridiques internationaux, y compris la Convention européenne des Droits de 'Homme.
Monaco a en outre fait une déclaration par laquelle il reconnait au Comité pour
I'élimination de la discrimination raciale la compétence de connaitre des plaintes
alléguant des violations des droits garantis par la Convention internationale sur
I'élimination de toutes les formes de discrimination raciale. Les autorités monégasques
ont également honoré certains engagements pris lors de I'adhésion de la Principauté
au Conseil de I'Europe, tels que l'adoption d'une loi sur la motivation des actes
administratifs. De plus, elles ont adopté une loi sur la liberté d’expression publique, qui
sanctionne lincitation a la haine raciale. Les autorités monégasques ont créé une
Commission chargée d'assister les victimes de spoliations de biens subies en
Principauté pendant la Seconde guerre mondiale, et adopté un code de conduite pour
les fonctionnaires de police, dans lequel est inscrit le principe de non-discrimination.

BN

Cependant, certaines mesures restent encore a prendre. Le Protocole n’l2 a la
Convention européenne des Droits de 'Homme, qui contient une clause générale de
non-discrimination, n'a pas encore été ratifié. L'octroi de la nationalité monégasque
demeure le seul fait du Prince Souverain et une décision de refus au postulant n'est
pas motivée. La Principauté doit encore adopter des dispositions anti-discriminatoires
en matiére de droit civil et administratif ainsi que des dispositions pénales qui
sanctionnent des actes a caractére raciste. La motivation raciste d’'un crime n’est pas
considérée comme une circonstance aggravante lors de la fixation de la peine. Des
garanties procédurales sont nécessaires en ce qui concerne les personnes faisant
I'objet d’'une décision de refoulement ou d’expulsion. Des sauvegardes sont également
nécessaires pour ce qui est du régime de préférence accordé, entre autres, aux
Monégasques dans le secteur de I'emploi. Cela permettra de protéger les travailleurs
qui n’en bénéficient pas contre toute discrimination dans I'application de ce systéme.

Dans le présent rapport, I'ECRI recommande a Monaco de ratifier le Protocole n°12 a
la Convention européenne des Droits de 'Homme. Elle recommande également aux
autorités monégasques de s'assurer que la Constitution contienne des dispositions
octroyant I'égalité a toutes les personnes se trouvant sous la juridiction de la
Principauté. Elle leur recommande d’inclure des dispositions contre la discrimination
dans la législation de droit civil et administratif. De plus, 'ECRI recommande aux
autorités monégasques de modifier la législation pénale afin dy inclure des
dispositions contre des actes a caractere raciste, y compris celles permettant la prise
en compte de la motivation raciste d’un crime comme une circonstance aggravante.
Elle leur recommande de veiller a ce que la préférence accordée, entre autres, aux
Monégasques en matiere d’emploi soit accompagnée d’'une protection juridique contre
la discrimination raciale. L'ECRI considére qu'il est nécessaire de créer un organe
spécialisé chargé de la protection des droits de I'homme, qui aurait entre autres taches
de lutter contre le racisme et la discrimination raciale.
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SECTION | : VUE D’PENSEMBLE DE LA SITUATION
Instruments juridiques internationaux

1.

Monaco a ratifié plusieurs instruments juridiques internationaux pertinents en ce
qui concerne la lutte contre le racisme et la discrimination raciale. Ainsi, lors de
I'adhésion, le 5 octobre 2004, de la Principauté au Conseil de I'Europe celle-ci a
signé la Convention européenne des Droits de 'Homme et certains de ses
protocoles®. La Convention et certains de ses protocoles? ont été ratifiés le 3
novembre par la loi n°1.304.°% Monaco a également signé ce jour-la la Charte
sociale révisée, et I'ECRI accueille favorablement les assurances des autorités
monégasques selon lesquelles cette charte est en cours de ratification et
devrait étre ratifiee avant fin 2006.

Le 27 avril 2004, I'’Assemblée parlementaire du Conseil de I'Europe a pris acte
de ce que Monaco était déterminé a signer, dans un délai de cinq ans suivant
son entrée en vigueur, le Protocole n°12 a la Conve ntion européenne des
Droits de I'Homme, et a ratifier cet instrument dans un délai de cing ans suivant
sa signature. Le Protocole n?12 est entré en vigueur le 1° avril 2006. Les
autorités monégasques ont informé I'ECRI qu’elles ne I'ont pas encore signé, et
gu’elles souhaitaient effectuer un travail de réflexion a ce sujet, étant donné
gu'’il existe un certain nombre de situations a Monaco ou une protection ou
préférence est accordée aux nationaux®. Aussi, les autorités monégasques ont-
elles fait savoir a I'ECRI qu'elles comptaient effectuer un inventaire des
différentes situations et qu’elles estiment nécessaire un aménagement interne
avant de pouvoir ratifier le Protocole n°12.

Bien qu'il ait émis une réserve a l'article 2 1) de cette convention, Monaco a
ratifié la Convention internationale sur I'élimination de toutes les formes de
discrimination raciale®. L’'ECRI note a cet égard que Monaco se réserve « le
droit d’appliquer ses dispositions légales relatives a I'admission des étrangéres
et étrangers sur le marché du travail de la Principauté ».° L'ECRI se félicite de
la décision de Monaco de reconnaitre’ au Comité pour I'élimination de la
discrimination raciale la compétence de connaitre, conformément a l'article 14
de ladite convention, des plaintes émanant de personnes ou groupes de
personnes alléguant des violations par I'Etat des droits qui y sont garantis.

Les autorités monégasques ont également informé 'ECRI que Monaco s’est
engagé a signer et a ratifier, avant 2009, le Protocole additionnel a la
Convention sur la cybercriminalité relatif a l'incrimination d’actes de nature
raciste et xénophobe commis par le biais de systémes informatiques. Elles I'ont
en outre informée que la ratification de la Convention de 'UNESCO concernant
la lutte contre la discrimination dans le domaine de I'’éducation était a I'étude,
mais que ni la Convention internationale sur la protection des droits de tous les

! Les protocoles nL, 2, 3, 4, 6, 7, 8, 13 et 14.
? Les protocoles n2, 3, 4, 6, 7, 8, 13 et 14.
3 Journal de Monaco, 11 novembre 2005

4

Pour plus dinformations a ce sujet, voir ci-dessous « Dispositions constitutionnelles et autres

dispositions fondamentales », « Accés aux services publics» et «Probléemes particulierement
préoccupants».

® Monaco est partie a cette convention depuis le 27 septembre 1995 et a ratifié les Pactes internationaux
relatifs aux droits civils et politiques, et aux droits économiques, sociaux et culturels le 28 ao(t 1997.

® Pour un examen plus approfondi de I'admission des étranger(e)s au marché de I'emploi monégasque,
voir « Problemes particulierement préoccupants » ci-dessous.

" Par une déclaration en date du 6 novembre 2001.
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travailleurs migrants et des membres de leur famille ni la Charte européenne
des langues régionales ou minoritaires n'étaient ratifiées. Monaco n’'a pas non
plus ratifié la Convention européenne sur la nationalité, la Convention-cadre
pour la protection des minorités nationales ou la Convention sur la participation
des étrangers a la vie publigue au niveau local. De plus, la Principauté n'a pas
ratifie la Convention C111 de [I'Organisation Internationale du Travail
concernant la discrimination (emploi et profession), étant donné qu’elle n’est
pas membre de I'OIT.

5. L'ECRI encourage Monaco a ratifier la Charte sociale révisée dans les délais
indiqués. Elle lui recommande en outre de ratifier, dans les plus brefs délais, le
Protocole n’12 a la Convention européenne des Droits de 'Homme ainsi que le
Protocole additionnel a la Convention sur la cybercriminalité relatif a
I'incrimination d’actes de nature raciste et xénophobe commis par le biais de
systémes informatiques. De plus, 'ECRI recommande a Monaco de ratifier la
Convention européenne sur la nationalité et la Convention sur la participation
des étrangers a la vie publigue au niveau local.

6. L’ECRI recommande & Monaco de ratifier la Convention de 'UNESCO
concernant la lutte contre la discrimination dans le domaine de I'éducation ainsi
que la Convention internationale sur la protection des droits de tous les
travailleurs migrants et des membres de leur famille. Elle lui recommande
également de ratifier la Charte européenne des langues régionales ou
minoritaire et la Convention-cadre pour la protection des minorités nationales.

Dispositions constitutionnelles et autres dispositi ons fondamentales
- La Constitution

7. La Constitution de Monaco, telle que modifiée par la loi n°1.249 du 2 avril 2002,
contient plusieurs dispositions intéressant les travaux de I'ECRI. Ainsi, la
Constitution prévoit, en son article 17, I'égalité devant la loi de tous les
Monégasques. L’article 25 garantit la liberté du travail, mais réserve la priorité
aux Monégasques pour l'accés aux emplois publics et privés « dans les
conditions prévues par la loi ou les conventions internationales ». L'article 26
assure aux Monégasques le droit a l'aide de I'Etat en cas d'indigence,
chémage, maladie, invalidité, vieillesse et maternité, et I'article 27 dispose que
les Monégasques ont droit a l'instruction primaire et secondaire. Ce droit a été
étendu a tous les résidents de Monaco par la loi n°826 du 14 aolt 1967.
L'article 29 octroi aux Monégasques le droit de se réunir paisiblement et sans
armes, et l'article 32 dispose que les étrangers jouissent en Principauté de tous
les droits publics et privés qui ne sont pas formellement réservés aux
Monégasques. Ainsi, la Constitution de Monaco contient des dispositions
octroyant des droits aux seuls Monégasques. Les autorités monégasques ont
expliqgué a I'ECRI qu'une telle différentiation est nécessaire en raison de la
situation particuliéere dans laquelle se trouvent les nationaux, qui sont
minoritaires dans leur pays.? Cependant, tout en comprenant cette spécificité
de la société Monégasque, qui peut effectivement justifier, dans certains cas,
des différentiations de traitement fondées sur des critéres objectifs et
raisonnables, 'ECRI souligne que de tels traitements différentiels ne devraient
pas se traduire, dans les faits, par des discriminations. C’est pourquoi il est

® Bien que ces chiffres aient depuis lors augmenté, le recensement de 2000 a dénombré & Monaco 6 089
nationaux sur une population de 32 020 personnes ; voir, Monaco en chiffre, édition 2006, Principauté de
Monaco, Département des finances et de I'économie, Direction de I'expansion économique, Division des
statistiques, p. 19.

8
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10.

11.

important que la Constitution monégasque contienne une disposition générale
interdisant en Principauté toute forme de discrimination fondée sur des motifs
tels que la race, la couleur, la langue, la religion, la nationalité ou Il'origine
ethnique ou nationale. Il conviendrait en outre d’étendre l'article 29, qui permet
aux seuls Monégasques de se réunir paisiblement, a toutes les personnes se
trouvant sous la juridiction monégasque ce qui est déja le cas en pratique.

Concernant la participation au processus électoral des Monégasques
naturalisés, les articles 54 et 79 de la Constitution ne prévoient leur éligibilité,
pour les élections communales ou nationales, que cing ans apres leur
naturalisation. L'ECRI croit comprendre que les autorités monégasques
revoient actuellement cette disposition afin de réduire cette condition a une
année, ce qui est une mesure positive pour lintégration des personnes
naturalisées.

L'ECRI recommande aux autorités monégasques d'inclure dans la Constitution
moneégasque, conformément a sa Recommandation de politique générale n7
sur la législation nationale pour lutter contre le racisme et la discrimination
raciale, une disposition consacrant le principe de I'égalité de traitement,
I'engagement de I'Etat a promouvoir I'égalité et le droit des personnes a étre a
I'abri de toute discrimination fondée sur des motifs tels que la race, la couleur,
la langue, la religion, la nationalité ou 'origine nationale ou ethnique.

L’ECRI encourage les autorités monégasques dans leur révision des articles 54
et 79 de la Constitution qui imposent cing années de citoyenneté avant qu’un
Monégasque naturalisé puisse étre éligible pour les élections et recommande
gue cela soit effectué dés que possible. Elle leur recommande également
d'étendre a toutes les personnes se trouvant sous la juridiction monégasque
l'article 29 de la Constitution qui octroi aux seuls Monégasques le droit de se
réunir paisiblement.

Loi sur la nationalité

L'article 18 de la Constitution dispose que la loi régle les modes d’acquisition de
la nationalité et les conditions dans lesquelles la nationalité octroyée par
naturalisation peut étre retirée. Cet article prévoit en outre que la perte de la
nationalité monégasque dans tous les autres cas ne peut étre prévue par la loi,
entre autres qu’en raison de l'acquisition volontaire d'une autre nationalité.
L'obtention de la nationalité monégasque peut ainsi se faire par transmission ou
acquisition. La transmission est effectuée par filiation maternelle ou paternelle,
et 'ECRI se réjouit du fait qu’un certain nombre de modifications Iégislatives ont
été effectuées afin d'assurer davantage d'égalité aux femmes dans ce
domaine, ce qui permet a un plus grand nombre de personnes d’obtenir la
nationalité monégasque. Ainsi, la loi n°1155 du 18 décembre 1992 assure la
transmission de la nationalité monégasque par les femmes ayant une
ascendance monégasque et son acquisition par le mariage. La loi n1276 du 22
décembre 2003 a instauré la transmission de la nationalité par les femmes
devenues monégasques par naturalisation ou par option. En outre, la loi n°1296
du 12 mai 2005 permet daccorder la nationalité monégasques a la
descendance des femmes ayant acquis la citoyenneté entre 1952 et 1959 dans
le cadre d'une loi de 1952 qui a permis & de nombreux enfants d’acquérir la
nationalité par déclaration lorsqu’ils pouvaient justifier que leur famille était
originaire de Monaco depuis trois générations et qu'ils y résidaient eux-mémes.
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12.

13.

Concernant I'acquisition, I'article 5 de la loi n°1.199 du 26 décembre 1997
prévoit que toute personne disposant d’'une résidence habituelle de dix années
peut demander la naturalisation apres avoir atteint '4ge de vingt-et-un ans. La
naturalisation est accordée par ordonnance souveraine apreés enquéte portant
sur la moralité et la situation du postulant. La naturalisation est juridiquement le
fait du Prince Souverain. Les autorités monégasques ont informé 'ECRI qu’il ne
suffit pas de remplir les conditions requises par I'article 5 de la loi n°1.199 pour
se voir accorder la nationalité monégasque. Elles ont cependant précisé que la
loi susmentionnée a été modifiée par la loi 1.162 du 23 décembre 2002, qui
prévoit que toute personne qui justifie d’'une résidence habituelle de 10 ans a
Monaco aprés gu'elle a atteint 'age de dix-huit ans peut demander sa
naturalisation. La décision d’'octroyer ou non la nationalité monégasque n’est
pas motivée, mais une décision de refus peut faire I'objet d’'un recours devant le
Tribunal Supréme, qui est I'organe compétent en la matiere. L’'ECRI regrette
que l'article 7 de la loi sur la motivation des actes administratifs®, qui entrera en
vigueur en 2007, dispose que ne sont pas considérées comme des décisions
administratives celles découlant de I'exercice par le Prince Souverain des droits
visés a l'article 15 de la Constitution (droit de grace et d’amnistie, ainsi que le
droit de naturalisation et de réintégration dans la nationalité). A ce sujet, les
autorités monégasques ont précisé que ces actes, qui relevent des fonctions
régaliennes, ne seraient par nature, pas considérés comme des actes
administratifs, ce qui laisserait a penser qu'un recours devant le Tribunal
Supréme, juridiction administrative, pourrait ne pas étre recevable. Cependant,
seul le Tribunal Supréme pourrait décider de sa compétence en la matiére,
mais celui-ci, n’a a ce jour jamais été saisi de ce type de demande.

L’ECRI appelle les autorités monégasques a s’assurer que soit prévue dans la
|égislation de la Principauté la motivation des décisions relatives aux demandes
de naturalisation.

Dispositions en matiére de droit pénal

14.

Dans le domaine de la législation contre les actes racistes, 'ECRI accueille
favorablement la loi n%.299 du 15 juillet 2005 sur la liberté d’expression
publique, adoptée dans le cadre des engagements pris par Monaco lors de son
adhésion au Conseil de I'Europe. Cette loi prévoit, au Chapitre Il intitulé « Des
infractions commises par la voie de la presse ou par tout autre moyen
d’expression publique »'°, cing ans d’emprisonnement et 'amende prévue a
I'article 26 (4) du code pénal'! pour l'incitation & la haine ou & la violence a
I'égard d’'une personne ou d’'un groupe de personnes en raison de leur origine,
leur appartenance ou non appartenance a une ethnie, une nation, une race ou
une religion déterminée. Cette loi puni également, pour les mémes motifs, la
diffamation’? et I'injure®®, respectivement d’'une peine d’emprisonnement allant
d’'un mois a un an et/ou une amende, et d’'une peine d’incarcération d’entre six
jours et six mois et/ou une amende. L’article 18 sanctionne, par I'un de ces
moyens, quiconque a cherché a troubler la paix publique en incitant a la haine
contre des habitants ou des personnes se trouvant en Principauté a titre
temporaire.

° Pour plus d’informations au sujet de cette loi, voir « Dispositions en matiere de droit civil et administratif »
ci-dessous.

0 voir les articles 15 et 16.
™ De 18 000 & 90 000 euros.
12 Article 24 (2).

13 Article 25 (3).
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15.

16.

17.

Outre la loi susmentionnée, la législation pénale monégasque ne prévoit pas de
sanction contre les autres types d’'actes a caractére raciste, tels que, par
exemple les agressions motivées par la haine raciale. La prise en compte, lors
de la fixation de la peine, de la motivation raciste d’'un crime comme une
circonstance aggravante n’est pas non plus prévue par la loi monégasque. Les
autorités monégasques ont assuré a I'ECRI qu'une révision du code de
procédure pénale était en cours et précisé qu'en pratique, les actes racistes
sont réprimés sur la base des infractions prévues par le droit commun et le
caractére raciste justifierait le prononcé d’'une peine aggravée. Les autorités ont
en outre informé 'ECRI que les actes racistes sont extrémement rares a
Monaco. Ainsi, deux affaires sont survenues en 2004 et 2005 respectivement :
la premiere concernait un graffiti inscrit sur une vitrine d'un immeuble
appartenant a une personne de confession juive et la deuxiéme avait trait a des
inscriptions sur la boite aux lettres d’'un syndicat. Cependant, ces affaires ont
été classées sans suite, étant donné que l'auteur desdits actes n'avait pu étre
identifié. Tout en reconnaissant le climat généralement paisible qui regne entre
les communautés vivant a Monaco, I'ECRI juge néanmoins nécessaire d’établir
un cadre juridique permettant de sanctionner des actes de nature raciste.

L'ECRI recommande aux autorités monégasques de prévoir dans la législation
pénale de la Principauté, conformément aux paragraphes 18-23 de sa
Recommandation de politique générale n%, la sancti on des actes racistes et la
prise en compte de la motivation raciste d’'un crime comme une circonstance
aggravante lors de la fixation de la peine. Elle recommande a cet égard aux
autorités monégasques de s'assurer que la Iégislation pénale soit modifiée en
conséguence.

L’ECRI recommande aux autorités monégasques de s’assurer que le public en
général et toutes les personnes concernées connaissent les articles de la loi
sur la liberté d’expression publique relatifs a I'incitation a la haine raciale. Elle
recommande également aux autorités monégasques de veiller a ce que le
corps judiciaire et les fonctionnaires de police recoivent une formation au sujet
de I'application de ces dispositions.

Dispositions en matiere de droit civil et administr atif

18.

Lors de son adhésion au Conseil de I'Europe, Monaco s’est également engagé
a adopter, dans un délai d'un an, une loi sur la motivation des actes
administratifs négatifs et sur le réexamen judiciaire. L'ECRI releve avec
satisfaction qu’une loi sur la motivation des actes administratifs, qui entrera en
vigueur le 1% janvier 2007, a été adoptée le 6 juin 2006 par le Conseil
National."* L’article 1° de cette loi dispose que doivent étre motivées sous
peine de nullité, les décisions administratives a caractére individuel qui, entre
autres, refusent une autorisation ou un agrément. Néanmoins, I'article 6 prévoit
une dérogation a cette disposition en matiére de refus d’établissement d’'une
personne physique sur le territoire de la Principauté. Les autorités
monégasques ont confirmé que la décision de primo établissement & Monaco
n'est pas motivée, mais que celle concernant une demande de renouvellement
de la carte de résident le sera. Cependant, les décisions négatives peuvent
faire I'objet d’un appel devant le Tribunal Supréme.

1 Loi n%.321 du 29 juin 2006 relative & la motivation des actes administratifs, Journal de Monaco,
30 juin 2006.

11
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19.

20.

21.

22.

D’'une maniére générale, il semble manquer en Principauté une Iégislation en
matiére de droit civil et administratif contre la discrimination raciale, dans des
domaines tels que I'emploi. A ce sujet, les autorités monégasques ont informé
'ECRI que deux projets de loi concernant les contrats de travail & durée
déterminée et indéterminée sont actuellement en cours d’examen devant le
Conseil National. Le projet relatif aux contrats a durée déterminée devrait
imposer des limites au nombre de renouvellements ainsi qu'a la durée de ce
type de contrats. Les autorités monégasques ayant fait savoir a 'ECRI, comme
I'ont confirmé des membres de la société civile, qu’il y a @ Monaco un recours
important au travail intérimaire, celle-ci se félicite de cette décision, d’autant
gu’elle croit comprendre qu’un grand nombre d’étrangers se trouvant dans une
situation particulierement vulnérable, notamment des personnes d’origine
africaine et maghrébine, travaillent sous ce régime. L’'ECRI considere qu’une
telle Iégislation devrait contenir des dispositions ou sont inscrits, entre autres,
les principes qui sont énoncés dans sa Recommandation de politique générale
n°. Cette recommandation préconise, entre autres, 1) I'inclusion dans une telle
|égislation d’une définition et interdiction de la discrimination raciale directe et
indirecte, et 2) la prévision que sont considérés comme des formes de
discrimination des actes tels que l'intention annoncée de discriminer, le fait de
donner instruction a autrui de discriminer ou linciter a le faire. Une telle
|égislation devrait en outre prévoir que la prohibition de la discrimination
s'applique a toutes les autorités publiques ainsi qu'a toutes les personnes
physiques ou morales, qu’elles opérent dans le secteur public ou privé, dans
tous les domaines, y compris I'emploi, laffiliation a des organisations
professionnelles, I'éducation, le logement, la santé, la protection sociale, les
biens et services a la disposition du public et les lieux ouverts au public et
I'exercice d’'une activité économique.

L'ECRI recommande aux autorités monégasques de veiller a ce que toutes les
décisions administratives soient motivées.

L'ECRI recommande également aux autorités monégasques de s'assurer que
soit adoptée en matiere civile et administrative une Iégislation contre la
discrimination raciale, qui tienne compte des principes énoncés dans sa
Recommandation de politique générale n.

L’ECRI encourage les autorités monégasques dans leur adoption des projets
de loi relatifs aux contrats de travail & durée déterminée et indéterminée et leur
recommande de s’'assurer que cela soit effectué au plus vite. Elle leur
recommande en outre de veiller a ce que des dispositions contre la
discrimination raciale soient inscrites dans ces lois, conformément a sa
Recommandation de politique générale n.

Administration de la justice

23.

12

Les autorités monégasques ont informé 'ECRI que les juges monégasques
suivent leur formation initiale en France, a I'Ecole Nationale de la Magistrature.
S’agissant de leur formation continue, selon les autorités monégasques, ceux-ci
ne recoivent pas une formation aux droits de 'hnomme en tant que telle, mais
assistent a des conférences et colloques a ce sujet. Ainsi, les trois-quarts du
corps judiciaire ont assisté, au Conseil de I'Europe, a une formation aux droits
de I'hnomme. Les autorités monégasques ont également informé I'ECRI, qu’en
collaboration avec I'Ecole Nationale de la Magistrature francaise ou la Cellule
des droits de 'Homme du Département des Relations Extérieures, une dizaine
de formations organisées pour la plupart par la Direction des Services
Judiciaires ont été suivies par nombre de magistrats monégasques entre mai
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2005 et juillet 2006. Ces formations ouvertes a I'ensemble du corps judiciaire
comprenaient une formation aux droits de I'homme, en particulier sur la
Convention européenne des droits de I’homme et les instances du Conseil de
I'Europe. Il semblerait cependant que les juges monégasques ne regoivent pas
de formation continue spécifiquement centrée sur les questions relatives au
racisme et a la discrimination raciale. L'ECRI n’a en outre pas d’informations
permettant d’établir si une telle formation est offerte au reste du corps judiciaire.

24. L'ECRI recommande aux autorités monégasques de s'assurer que le corps
judiciaire recoive une formation initiale et continue aux droits de 'lhomme en
général et aux questions relatives au racisme et a la discrimination raciale en
particulier.

Organes spécialisés et autres institutions

25. Il nexiste pas a Monaco d'organe indépendant spécialisé dans la protection
des droits de 'homme et/ou dans la lutte contre le racisme et la discrimination
raciale. Cependant, les autorités monégasques ont informé I'ECRI que la
création d’une institution des droits de 'homme est a I'étude. L'ECRI espére
qu'un tel organe verra bientét le jour. Comme il n'y a pas non plus en
Principauté d'organe tel qu'un Médiateur ou Ombudsman véritable chargé,
entre autres, d’aider des personnes qui contestent une décision relevant des
administrations de I'Etat et de la commune, I'établissement d’'une telle institution
serait particulierement bienvenue.

- Commission relative a I'assistance aux victimes d e spoliations de biens
subies a Monaco pendant la Seconde guerre mondiale et a leurs ayants-
droits

26. L'ECRI accueille favorablement la décision du gouvernement monégasque de
créer, le 23 mars 2006, une commission chargée d’examiner les requétes des
victimes, ou de leurs ayants-droits, de spoliations subies a Monaco lors de la
Seconde guerre mondiale.”®> Cette commission composée de cinqg membres
nommés pour une période de trois années renouvelable®® propose des
mesures d’indemnisation ou d’autres modalités de réparation appropriées, ainsi
qu’une procédure de conciliation, le cas échéant.’” La commission, qui se
charge d’examiner des requétes déposées par, entre autres, des personnes de
confession juive, a informé I'ECRI qu’elle a déja commencé a travailler sur un
certain nombre de dossiers et que toutes les archives monégasques lui sont
ouvertes. De plus, elle a expliqué que bien que son budget ne soit pas encore
établi, le gouvernement monégasque lui a assuré qu’il mettrait tous les moyens
nécessaires a sa disposition et exécuterait ses décisions. Une conférence de
presse a été tenue lors de la création de cette commission, et cette derniére a
informé I'ECRI qu’elle tiendrait sous peu une réunion avec le gouvernement afin
de faire connaitre son existence dans tous le corps consulaire monégasque
aussi bien en Principauté que dans le monde entier.

!5 voir I'Ordonnance Souveraine n%461 du 23 mars 2006 re lative a I'assistance aux victimes de spoliations
de biens subies a Monaco durant la seconde guerre mondiale ou a leurs ayants-droits, Journal de
Monaco, 31 mars 2006.

6 Ordonnance Souveraine n%473 du 31 mars 2006 portant n omination des membres de la Commission
instituée par I'ordonnance souveraine n461 du 21 mars 2006, Journal de Monaco, 7 avril 2006.

7 Article 2 de I'Ordonnance Souveraine n%61.
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27.

28.

L’ECRI recommande aux autorités monégasques d’établir, dés que possible, un
organe indépendant spécialisé dans la protection des droits de I'homme, qui se
chargerait, entre autres, de lutter contre le racisme et la discrimination raciale
selon les modalités établies dans sa Recommandation de politique générale
N2 sur les organes spécialisés dans la lutte contr e le racisme, la xénophobie,
I'antisémitisme et I'intolérance au niveau national. Elle leur recommande en
outre de s'inspirer a cet égard du paragraphe 24 de sa Recommandation de
politique générale n7.

L'ECRI encourage les autorités monégasques a continuer a apporter un soutien
matériel et logistique a la Commission relative a l'assistance aux victimes de
spoliations de biens subies a Monaco pendant la Seconde guerre mondiale.
Elle leur recommande également d’assurer la mise en ceuvre des décisions de
cette commission.

Education et sensibilisation

29.

30.

31.

14

Les autoritts monégasques ont informé I'ECRI que dans le domaine de
I’éducation et de la sensibilisation aux droits de I’'homme, un certain nombre de
mesures sont prises en milieu scolaire. Ainsi, dés la maternelle, est tenu le
20 novembre de chaque année, une journée des droits de I'enfant. De plus, un
programme d'éducation civique, qui repose sur le respect de soi et la
responsabilité individuelle, et permet d’étudier les institutions et les pratiques de
la citoyenneté, est offert aux éleves de I'école primaire et du colléege. Sont
également organisées des actions ponctuelles, telles que la Journée de la
Mémoire de la Shoah et de la prévention des génocides, tenue le 26 janvier de
chaque année, ainsi que des échanges ou voyages dans d’autres pays.

Tout en reconnaissant l'importance des mesures susmentionnées, qui
contribuent certainement a apporter des notions de droits de I'homme aux
éleves monégasques, 'ECRI considéere que davantage d’efforts peuvent étre
fournis en la matiére. Ainsi, des mesures telles que la décision de la Direction
de I'Education Nationale, de la Jeunesse et des Sports d'inclure, dans le
programme de l'année scolaire 1998/1999, des cours de sensibilisation aux
principes et fondements de la Déclaration Universelle des Droits de I'Homme et
de distribuer dans tous les établissements de la Principauté des exemplaires du
Manuel pour I'Education aux Droits de 'Homme édité par TUNESCO, sont une
bonne pratique qui mérite d’étre inscrite de maniére permanente dans le
programme scolaire monégasque.

Concernant le corps enseignant, les autorités monégasques ont informé I'ECRI
gu’une formation spécifique pour les chefs d'établissements a été organisée en
février 2006 par le Centre de Formation Pédagogique. Cette formation
comprenait, entre autres, une présentation d’ouvrages et un rappel des textes
officiels. Les autorités ont également informé I'ECRI qu’une formation pour 75
enseignants (des enseignants des lettres, histoire, géographie, philosophie et
des documentalistes) se tiendra les 28 et 29 novembre 2006, avec des experts
du Conseil de I'Europe dans le cadre de la mise en place de la Journée de la
Mémoire de la Shoah et de la prévention des génocides. Elles ont expliqué que
les themes retenus concernent les pédagogies de la mémoire et les nouveaux
outils didactiques élaborés par le Conseil de 'Europe. Selon les autorités, la
deuxiéme journée de collaboration réunira des experts de plusieurs pays
européens afin d'élaborer de nouveaux instruments éducatifs sur le theme de la
discrimination. En outre, 'ECRI se réjouit d’apprendre que la campagne 2006-
2007 du Conseil de 'Europe intitulée « Tous différents, tous égaux : campagne
pour la diversité, les droits de 'homme et la participation » sera mise en ceuvre
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32.

33.

au niveau national, dans la totalité des établissements. L'ECRI salue ces
initiatives qui vont dans les sens d'une bonne sensibilisation du corps
enseignant et elle considere que celles-ci méritent d'étre complétées par une
formation initiale et continue plus ciblées.

L'ECRI recommande aux autorités monégasques de renforcer leurs efforts pour
inclure dans le cursus scolaire de la Principauté I'éducation aux droits de
'homme en général et a la lutte contre le racisme et la discrimination raciale en
particulier, y compris de maniére transversale. L'ECRI recommande également
que l'apport a la société monégasque des différentes communautés qui y
résident et une sensibilisation a la différence soient inclus dans le programme
scolaire.

L'ECRI recommande aux autorités monégasques de continuer a s'assurer que
le corps enseignant recoive, a tous les niveaux, une formation initiale et
continue aux droits de 'homme en général et aux questions relatives au
racisme et a la discrimination raciale en particulier.

Accueil et statut des non-ressortissants

34.

Il existe en Principauté de Monaco trois procédures d’éloignement des
étrangers : 1) I'expulsion, 2) le refoulement et 3) le bannissement. Concernant
le bannissement, 'ECRI note avec satisfaction les assurances des autorités
monégasques selon lesquelles la Iégislation autorisant cette mesure, qui fait
partie des peines infamantes pouvant étre appliquées par un juge en matiére
pénale, est en cours d’'abrogation. S'agissant du refoulement, cette mesure par
laguelle une personne qui en fait I'objet ne peut plus pénétrer en Principauté,
est prises dans les cas suivants : 1) a la suite d'une condamnation pénale, 2) si
des informations faisant état d’'une condamnation a I'étranger parviennent aux
autorités monégasques ou 3) si la personne concernée est impliquée dans des
trafics internationaux. La police notifie cette mesure administrative a la
personne intéressée et les autorités monégasques ont assuré a 'ECRI que ce
genre de décisions sont motivées et susceptibles de recours devant le Tribunal
Supréme, lequel a en a infirmé certaines. Les autorités monégasques ont en
outre expliqué a I'ECRI qu’'une personne faisant I'objet d’'une décision de
refoulement peut demander par lettre adressée au Ministere d’Etat I'annulation
de cette mesure autant qu'elle le souhaite. Elles ont précisé que la mesure de
refoulement n’est pas automatiquement prise a la suite d’'une condamnation
pénale. Les statistiques fournies par les autorités monégasques sur le nombre
de mesures de refoulement effectuées en Principauté montrent que sur une
moyenne de 700 condamnations pénales par an touchant plus de 1000
personnes, 92 décisions de refoulement ont été prises en 2003, 67 en 2004 et
85 en 2005 (41% des personnes concernées étaient francaises, 14% étaient
italiennes et 6% étaient polonaises, et le reste provenaient de divers pays).
Concernant la mesure d’expulsion, celle-ci vise a interdire la présence d’'un
étranger a Monaco, ainsi que, conformément a la Convention de voisinage
signée avec la France le 18 mai 1963, dans les Départements des Alpes-
Maritimes, des Alpes de Haute-Provence et du Var. Bien que les autorités
monégasques aient signalé que cette mesure n'est appliguée que trés
rarement, 'ECRI ne dispose pas d'informations sur les modalités de son
application. Elle est préoccupée, comme le sont également les membres de la
société civile, par linsuffisance des garanties procédurales concernant le
refoulement et [I'expulsion. C’est pourquoi elle accueille favorablement
l'information des autorités monégasques selon laquelle une future loi sur la
sécurité publique évoque les mesures d’éloignement pour leur conférer une
base juridique supérieure, et elle espére que celle-ci apportera davantage de
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35.

36.

37.

38.

garanties procédurales aux personnes faisant I'objet d’'une mesure d’expulsion
ou de refoulement. Elle espére en outre que la loi sur la motivation des actes
administratifs précédemment mentionnée'® permettra d’accorder davantage de
sauvegardes en la matiére.

Concernant la procédure de demande d'asile en Principauté, les autorités
monégasques ont informé P'ECRI que de telles demandes doivent étre
déposées aupres du secrétariat général du Ministére d’Etat, qui les transmet a
I'Office Francais de Protection des Réfugiés et des Apatrides (TOFPRA) pour
examen. Cet office émet un avis, et si celui-ci est favorable, un titre de voyage
est remis au requérant. Cependant, les autorités monégasques ont informé
I'ECRI qu’elles ne sont pas liées par les avis de 'OFPRA.

Concernant la création d’'une association, les membres de la société civile ont
accueilli favorablement la décision des autorités monégasques de permettre
aux étrangers de créer une association par simple déclaration plutdt qu'en en
demandant la permission comme cela était précédemment le cas. Cette
décision les place en effet sur un pied d'égalité avec les citoyens
monégasques.

L’ECRI encourage les autorités monégasques a supprimer de sa législation,
dés que possible, le bannissement. De plus, elle leur recommande de mettre en
place, le plus vite possible, des garanties procédurales dans la mise en
application des mesures de refoulement et d’expulsion. Elle leur recommande a
cet égard de veiller a ce que ces garanties soient clairement énoncées, par
exemple dans la future loi sur la slreté publique et que cette loi soit votée au
plus vite.

L’'ECRI recommande aux autorités monégasques de s'assurer que la procédure
relative aux demandes d’asile en Principauté contienne toutes les garanties
nécessaires.

Acceés aux services publics

39.

Acces au logement

Il existe & Monaco trois secteurs de logement : le secteur public dont I'Etat est
propriétaire et qui est accessible aux seuls nationaux, et le secteur dit protégé,
qui est réservé aux Monégasques et a d’autres catégories de personnes, a
savoir, les enfants, les conjoints, les veufs ou veuves ou personnes divorcées
d'un(e) Monégasque, les parents d'un enfant né d'une union avec un(e)
Monégasque, les personnes nées a Monaco, qui y résident depuis leur
naissance et dont les parents y habitaient a leur naissance, et celles qui
résident en Principauté depuis au moins quarante années sans interruption™.
Le troisiéme secteur est celui du privé. Bien que comprenant la problématique
de I'espace territoriale a laquelle est confrontée la Principauté, a savoir 2 km?
pour plus de 30000 résidents, 'ECRI espére que ce systéme de priorité
n'aboutira pas a une situation, comme le craignent certains membres de la
société civile, ot un nombre disproportionné de non-nationaux travaillant a
Monaco serait contraint d’habiter hors du Rocher. L'ECRI constate en outre

18 Voir « Dispositions en matiére de droit civil et administratif » ci-dessus.

9 Ces catégories ont été créées par la loi n°1.291 du 21 décembre 2004 modifiant la loi n°1.235 du 28
décembre 2000 relative aux conditions de location de certains locaux a usage d’habitation construits ou
achevés avant le 1% septembre 1947.
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40.

41.

42.

43.

44.

avec préoccupation qu’'un non-Monégasque est obligé de vivre a Monaco
pendant cinq ans avant de pouvoir bénéficier de I'aide au logement.

L'ECRI recommande aux autorités monégasques de s’assurer que le systeme
de priorité favorisant, dans le domaine du logement, les Monégasques et
d’autres catégories de personnes ne résulte pas, dans les faits, dans une
discrimination a I'encontre des travailleurs non-monégasques.

L’'ECRI recommande aux autorités monégasques de s’assurer que soit réduite
la durée de cing années de résidence requise des non-Monégasques pour
pouvoir bénéficier de I'aide au logement.

Acceés aux aides de I'Etat

Une distinction est également opérée en Principauté entre les Monégasques et
les non-Monégasques en matiére de certaines aides de I'Etat. Ainsi, I'Etat
accorde aux seuls nationaux, entre autres, des aides a la création d’entreprise
et aux méres de famille n’ayant pas d’emploi. L'ECRI constate a ce sujet que
Monaco a émis des déclarations interprétatives et des réserves a l'article 2(2)
du Pacte relatif aux droits économiques, sociaux et culturels, qui dispose que
les Etats parties doivent garantir que les droits qui y sont énoncés seront
exercés sans discrimination aucune fondée sur des motifs tels que la race, la
couleur, la langue, la religion ou l'origine nationale. Le Gouvernement Princier
a, dans une de ses réserves, déclaré interpréter la non-discrimination fondée
sur l'origine nationale dont le principe est posé par l'article 2, paragraphe 2 du
Pacte, comme n'impliquant pas nécessairement l'obligation pour les Etats de
garantir d'office aux étrangers les mémes droits qu'a leurs nationaux. Le
Gouvernement Princier a également déclaré que les articles 6, 9, 11 et 13%° du
Pacte ne doivent pas étre interprétés comme faisant obstacle a des dispositions
réglementant l'accés des étrangers au travail ou fixant des conditions de
résidence pour l'attribution de certaines prestations sociales.

L'ECRI constate que tous les travailleurs et retraités, ainsi que leur famille,
bénéficient du systéme de Sécurité Sociale et des prestations que celui-Ci
prévoit. Toutefois, elle se déclare préoccupée par le fait que les étrangers
doivent résider en Principauté pendant une période de cing ans pour bénéficier
du droit a certaines mesures d’assistance sociale et médicale. Elle se réjouit
donc des assurances des autorités monégasques, qui I'ont informée qu’une
modification de cette condition est a I'étude en ce qui concerne l'assistance
sociale. Les autorités lui ont en outre expligué que dans la pratique, des
exceptions sont faites a cette regle pour les personnes handicapées et les
personnes agées. L'ECRI espére donc que cette condition sera réduite dés que
possible en ce qui concerne l'assistance sociale aussi bien que médicale.

L'ECRI recommande aux autorités monégasques de s’assurer qu'aucune
discrimination entre les nationaux et non-nationaux n'opere en matiére d’aides
octroyées par I'Etat. A cet égard, elle recommande a Monaco de retirer les
déclarations et réserves interprétatives émises aux articles 2(2), 6, 9, 11 et 13
du Pacte relatif aux droits économiques, sociaux et culturels. L’ECRI
recommande également aux autorités monégasques de réduire, dés que
possible, la condition de cing années de résidence requise des non-
Monégasques pour bénéficier du droit a I'assistance sociale et médicale.

%0 article 6 du Pacte protege le droit au travail, I'article 9 concerne l'assistance sociale pour la famille,
I'article 11 a trait au droit au minimum vital et I'article 13 consacre le droit & I'éducation.
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45.

46.

47.

48.

Acces a I'éducation

Il'y a environ 5900 enfants scolarisés a Monaco et I'enseignement obligatoire y
est gratuit dans les établissements publics pour les enfants Monégasques et
résidents?’. Selon les statistiques fournies & I'ECRI par les autorités
monégasques, en 2006, I'enseignement public a accueilli des éleves issus de
65 nationalités. L’'ECRI a également été informée que, conformément a une
pratique administrative non-inscrite dans la loi, lorsque des places sont
disponibles, les enfants des frontaliers sont également acceptés dans les
établissements monégasques. Les criteres informels appligués aux demandes
d’'accés aux écoles publiques pour les enfants des frontaliers sont ceux du
« maximum d’attaches » a la Principauté et de la proximité, en termes de lieu
de résidence, a celle-ci. Les autorités monégasques ont informé I'ECRI que sur
les 493 demandes émanant de familles non résidentes, en 2005, 105 ont été
acceptées, en fonction des places disponibles.

Des cours de catéchisme existent dans I'enseignement public, mais une
dérogation est possible a la demande des parents. De plus, le fait religieux ou
d’autres religions telles que I'lslam et le Judaisme sont enseignés dans les
cours d’histoire-géographie ou en classe de philosophie, mais ne font pas partie
d’'une matiére spécifique.

Concernant I'accueil des enfants non-francophones, les autorités monégasques
ont expliqué que depuis 1977, un enseignement du francais en tant que langue
étrangére permet a des enfants primo-arrivants ne maitrisant pas ou peu cette
langue de se mettre rapidement a niveau. Elles ont également fait état de
guelgues mesures destinées a assurer la prise en charge d’enfants issus
d’horizons différents, telles que la formation des enseignants a la pédagogie
différenciée.

L’ECRI encourage les autorités monégasques a continuer a assurer l'accés des
enfants des frontaliers aux établissements scolaires publics, et & se pencher
tout particulierement sur le cas des enfants dont les parents ont eux-mémes
suivi toute leur scolarité en Principauté ou y travaillent. L'ECRI encourage
également les autorités monégasques a continuer a veiller a ce que les enfants
non-francophones puissent rapidement apprendre la langue francaise, et leur
recommande de continuer et de renforcer les mesures prises pour accueillir les
éleves dans toute leur diversité.

Communauté juive

49.

L’ECRI se réjouit des assurances des représentants de la communauté juive®
que celle-ci ne souffre pas de problemes particuliers d’antisémitisme ou de
manque d’intégration en Principauté. lls ont assuré 'ECRI que la communauté
juive bénéficie d’'une protection effective de la part des forces de police et ne
ressent aucune animosité de la part des autres Monégasques. Selon euy, il n'y
a pas d’incidents antisémites a Monaco. En outre, le fait que le Catholicisme
soit une religion d’Etat a Monaco n’a jamais été un frein a I'exercice du culte
israélite. Ainsi, les enfants Juifs ne rencontrent aucun probléme dans I'exercice
de leur religion en milieu scolaire. Les représentants de la communauté juive
ont également confirmé a 'ECRI qu'il existe, au cimetiere communal, un carré
juif dont I'Etat monégasque a financé une extension importante il y a deux ou

2L Article 8 de la loi de 1967.

22 Ceux-ci ont informé I'ECRI gu'il y a en Principauté 100 a 130 familles de confession juive (soit 500 a 600
personnes).
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50.

Médias
51.

52.

53.

trois ans. De plus, ils ont indiqué a 'ECRI qu’ils ont une présence au sein de la
Commission relative a I'assistance aux victimes de spoliations subies a Monaco
pendant la Seconde guerre mondiale et & leurs ayants-droits.?

L’ECRI encourage les autorités monégasques a continuer a soutenir la bonne
intégration dans la société des membres de la communauté juive.

Il existe a Monaco plusieurs médias, dont un journal quotidien édité et imprimé
en France, un hebdomadaire, une chaine de télévision privée® et la télévision
cablée. L'ECRI note que, selon des informations regues, aucun journaliste
monégasque n'a a ce jour été incriminé pour des propos racistes ou
antisémites. A ce sujet, comme précédemment mentionné®, la loi sur la liberté
d’expression publique sanctionne a présent l'incitation a la haine raciale, entre
autres, par les médias, ce qui constitue une étape importante dans la protection
des étrangers et des minorités contre d'éventuels cas de ce genre. |l ne semble
cependant pas exister en Principauté d’'organe d’autorégulation indépendant
permettant de porter plainte contre les médias, et I'ECRI ne sait pas non plus
s'il existe un code de déontologie pour les journalistes monégasques. Par
conséquent, bien que la loi susmentionnée offre une certaine protection, 'ECRI
considére que des garanties supplémentaires seraient nécessaires en la
matiére.

L’ECRI recommande aux autorités monégasques d’encourager la création d’un
organe d'autorégulation indépendant chargé de recevoir des plaintes a
'encontre des médias. Elle leur recommande également d’encourager
I'élaboration d’'un code de déontologie pour les médias qui tienne, entre autres,
compte de la problématique du racisme et de la discrimination raciale.

De plus, 'ECRI recommande aux autorités monégasques de favoriser toute
initiative prise pour sensibiliser les médias a ces questions.

Climat d'opinion

54.

L’ECRI se réjouit du fait que, comme I'ont confirmé aussi bien la société civile
que les autorités monégasques, il regne d'une maniére générale en
Principauté, un climat positif entre les différentes communautés qui y résident.
Ainsi, les actes racistes violents tels que des attaques physiques ou verbales a
'encontre de personnes en raison de leur appartenance raciale ou ethnique
sont quasi-inexistants a Monaco. Quelques questions qui méritent cependant
une attention de la part des autorités se posent et un certain travail de
sensibilisation est nécessaire. Etant donné qu’il n'y a pas encore a Monaco
beaucoup de minorités visibles, il conviendrait a cet égard, afin de combattre
d’éventuels préjugés, de sensibiliser la société au sujet de l'existence de
différentes cultures en Principauté et sur leur apport a la communauté
monégasque. L'ECRI a également recu des informations selon lesquelles
durant certaines périodes, notamment lors des campagnes électorales,
certaines personnalités politiques auraient recours a un discours aux relents
xénophobes. Bien qu’elle se réjouisse du fait que cela soit rare, elle considéere
néanmoins que I'exercice d’'une responsabilité en la matiére est nécessaire afin
d’éviter d’une part que ce genre de discours ne se banalise et d'autre part que

2 Voir « Organes spécialisés et autres institutions » ci-dessus.
*LaTMC.
%5 Voir « Dispositions en matiére de droit pénal » ci-dessus.
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55.

56.

ne ressorte parmi la population un sentiment d’intolérance a I'égard des non-
nationaux.

L'ECRI encourage les autorités monégasques a continuer a soutenir les
bonnes relations qui existent entre les différentes composantes de la
Principauté. Elle les encourage a cet égard a promouvoir des échanges entre
celles-ci et a mener des campagnes de sensibilisation aux questions relatives
au racisme et a la discrimination raciale.

L'ECRI souhaite également attirer I'attention des autorités monégasques sur les
principes énoncés dans la Charte des partis politiques européens pour une
société non raciste ainsi que dans sa Déclaration sur l'utilisation d’éléments
racistes, antisémites et xénophobes dans le discours politique.

Conduite des représentants de la loi

57.

58.

59.

60.

L'ECRI a été informée par les autorités monégasques que les fonctionnaires de
police recoivent des cours contenant des modules spécifiques sur I'éthique
policiére. Il existe également en Principauté un code intitulé « Ethique et
Pratique »*, qui dispose, entre autres, que les personnels de la Slreté
publiqgue se comportent avec le public dans le respect absolu des personnes
guelles que soient leur nationalité, origine ou convictions religieuses. Tout en
saluant ces mesures, 'ECRI considére qu'une formation initiale et continue
spécifiguement axée sur les questions relatives a la lutte contre le racisme et la
discrimination raciale demeure néanmoins nécessaire.

L'ECRI se réjouit d’'apprendre qu’un organe d’inspection de la Sireté Publique
a été créé recemment. Il est prévu que cet organe se charge de procéder a des
audits et a effectuer des contréles disciplinaires ou méme pénaux.

L'ECRI recommande aux autorités monégasques de veiller & ce que les
fonctionnaires de police recoivent une formation initiale et continue aux droits
de I'hnomme en général et sur les questions relatives a la lutte contre le racisme
et la discrimination raciale en particulier.

L'ECRI recommande aux autorités monégasques de s'assurer que l'organe
d’'inspection de la Sdreté Publique soit indépendant, qu’il dispose de tous les
moyens humains et financiers nécessaires pour mener a bien sa tache, et que
son personnel soit formé aux questions relatives a la lutte contre le racisme et
la discrimination raciale.

Suivi de la situation

61.

La loi n%.165 réglementant les traitements d'informations nominatives du
23 septembre 1993 prévoit en son article 12 que la collecte, I'enregistrement et
I'utilisation d’informations qui feraient apparaitre des appartenances raciales ou
religieuses sont prohibés sauf acceptation écrite et expresse de la personne
intéressée. Cet article prévoit cependant quelques dérogations a cette regle, a
savoir d’'une part, s’agissant des traitements mis en ceuvre par une personne
morale de droit public et justifiés par un motif d’intérét public et d’autre part en
ce qui concerne les membres d’'une institution ecclésiale ou d’'un groupement a
caractéere politique, religieux, philosophique, humanitaire ou syndical, dans le
cadre de l'objet statutaire ou social de l'institution ou du groupement et pour les
besoins de son fonctionnement. Cette loi a également institué la Commission

26 Congu et réalisé par la Division de I'administration et de la formation en janvier 2006.
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62.

63.

64.

65.

de Controle des Informations Nominatives?’, qui est saisie pour avis
préalablement a la mise en ceuvre de traitements pour tout ce qui concerne le
domaine public. Celle-ci, aprés saisine pour pareil avis, statue par délibération
confidentielle et établi un rapport annuel adressé au Ministre d’Etat et au
Président du Conseil National, mais ce rapport n'est pas rendu public. Les
autorités monégasques ont informé I'ECRI que d’ici fin 2006 ou début 2007,
devrait étre adopté un projet de loi actuellement devant le Conseil National qui
octroiera a cette commission une totale indépendance par rapport au Ministere
d’Etat. Cette loi permettra également a la commission de rendre ses rapports
publics. La Commission a informé I'ECRI que le public commence a mieux
connaitre ses travaux. Cela constitue un développement positif puisque bien
que des statistiques concernant la nationalité et la résidence semblent étre
établies a Monaco, la collecte de données sur la situation des étrangers et/ou
des minorités dans des domaines tels que I'emploi ou le logement est quasi
inexistante. Une connaissance de la |égislation relative a la collecte de données
ethniques et des travaux de cette commission a ce sujet permettra donc une
meilleure prise de conscience de la procédure en la matiere.

Concernant les crimes a caractére raciste, il existe a Monaco un registre des
infractions commises, et les autorités monégasques ont assuré a I'ECRI que
celui-ci contiendra une grille qui permettra de répertorier les motifs racistes d’'un
crime.

L’ECRI recommande aux autorités monégasques de réfléchir a des moyens
d'établir un systeme de collecte de données ethniques selon les modalités
établies par la loi n°.165 réglementant les traite ments d’informations
nominatives, afin d'évaluer la situation des différents groupes résidant en
Principauté et d’établir des politiques visant a résoudre les problemes auxquels
ils pourraient étre confrontés dans des domaines tels que I'emploi, le logement,
'accés aux aides publiques ainsi qu'aux services publics. L’ECRI leur
recommande également de mener une campagne d'information au sujet de
cette loi, ainsi que sur les travaux de la Commission de Contrble des
Informations Nominatives.

L'ECRI recommande aux autoritts monégasques de s’assurer qu'un tel
systeme de collecte de données soit également conforme aux réglements et
recommandations européens sur la protection des données et de la vie privée,
comme cela est énoncé dans la Recommandation de politique générale n°L de
'ECRI sur la lutte contre le racisme, la xénophobie, I'antisémitisme et
I'intolérance. Elles devraient également veiller a ce que la collecte de données
soit menée dans le respect total de I'anonymat et de la dignité des personnes
interrogées et conformément au principe du consentement éclairé. En outre, le
systeme de collecte de données sur le racisme et la discrimination raciale
devrait tenir compte de la dimension d’égalité entre les femmes et les hommes,
particulierement sous I'angle d’'une éventuelle discrimination double ou multiple.

L’ECRI recommande aux autorités monégasques de s’assurer que les crimes
racistes commis a Monaco soient effectivement répertoriés séparément afin
que puisse étre établie, le cas échéant, I'existence de ce genre de problemes et
gque les mesures adéquates soient prises.

27 Article 2 de cette loi.
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SECTION Il : PROBLEMES PARTICULIEREMENT PREOCCUPANT S

Emploi
66.

67.

68.

69.

70.

Selon les statistiques fournies a I'ECRI par les autorités monégasques, il y a en
Principauté 41 000 salariés privés, dont environ 800 sont Monégasques. La
fonction publigue compte 3500 fonctionnaires dont 1000 sont Monégasques.
Les autorités ont en outre informé 'ECRI qu’il y a a Monaco 329 travailleurs
Africains et 1135 Maghrébins.

Comme précédemment indiqué, il existe dans le secteur de [I'emploi
monégasque un systéme de priorité?® en faveur d’abord des ressortissants,
suivi de leur conjoint, des non-ressortissants domiciliées a Monaco, puis des
Francais provenant des communes limitrophes (Cap d’Ail, Beausoleil, La Turbie
et Roquebrune-Cap Martin), et enfin des non-Monégasques résidant hors de la
Principauté et de ces communes. Le critére de la nationalité s’applique au
niveau de I'embauche (&4 compétences égales) et des licenciements
économiques ou suppressions de postes.” Les autorités monégasques ont
expliqué que ce systéme, qui est, comme mentionné ci-dessus®, entériné par
la Constitution, est nécessaire pour protéger les travailleurs Monégasques qui
sont minoritaires dans leur pays. L’'ECRI ne dispose pas d’informations sur la
mise en pratique de ce systeme, et elle ne sait pas non plus si des recherches
ont été effectuées a ce sujet. Il est donc malaisé d’'établir s’il existe ou non des
cas de discrimination dans I'application de ce systéeme. A ce sujet, les autorités
monégasques ont informé I'ECRI qu’a leur connaissance, aucune affaire de
discrimination raciale au niveau de I'embauche ou du licenciement n'a été
portée devant la justice. L'ECRI considére néanmoins nécessaire I'adoption
d’'une |égislation permettant de prévenir et/ou de réprimer, dans I'exécution de
ce systéme, toute discrimination fondée sur des motifs tels que la race, la
couleur, la langue, la religion, la nationalité ou l'origine ethnique ou nationale.
Cette loi pourrait également couvrir des domaines tels que la promotion et
I'acces a la formation.

L'ECRI croit comprendre qu’une nouvelle loi sur le statut des fonctionnaires de
I'Etat et de la Commune est en cours d’élaboration, et elle espére que celle-ci
contiendra les garanties nécessaires contre toute discrimination fondée sur des
motifs tels que la race, la couleur, la langue, la religion, la nationalité ou I'origine
ethnique ou nationale.

Les autorités monégasques ont également informé I'ECRI qu'il existe un
service d'inspection du travail ouvert sans rendez-vous a tous les salariés. Ce
service, qui recoit environ 3000 plaintes par an, répercute lesdites plaintes
auprés des employeurs avec des demandes d'informations. L'ECRI n'a
cependant pas d’informations permettant d’établir si ce service a regu des
plaintes pour racisme ou discrimination raciale dans le milieu de 'emploi et sur
les suites, le cas échéant, qui auraient été données a ce genre d’affaires.

Concernant le travail clandestin, les autorités monégasques ont expliqué a
'ECRI que trois inspecteurs du travail et quatre contréleurs du travail, de
I'hygiene et de la sOreté opérent en Principauté. Elles I'ont informée que les
inspecteurs du travail ou des fonctionnaires de police effectuent régulierement

%8 \oir la loi n%29 du 17 juillet 1957 tendant a rég lementer les conditions d’embauche et de licenciement
modifié par la loi n°.091 du 26 décembre 1985

% Article 6 de la loi n629.
%0 Voir « Dispositions constitutionnelles et autres dispositions fondamentales » ci-dessus.
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des contrbles dans les entreprises, sur les chantiers de construction, dans les
restaurants et dans les hétels. Environ quarante procés verbaux sont dressés
par an a I'encontre d’employeurs utilisant de la main d’ceuvre clandestine. Une
certaine vigilance demeure néanmoins nécessaire, en particulier en ce qui
concerne les employés de maison®, ol travailleraient, entre autres, des
personnes d’origine philippine, qui se trouveraient dans une situation
vulnérable. Cette vigilance est également nécessaire dans les secteurs de
I'hnétellerie et de la construction ou I'on aurait recours a de la main d’ceuvre
africaine et maghrébine pouvant se trouver dans une situation difficile.

71. L'ECRI appelle les autorités monégasques a veiller a ce que le systeme
d’embauchage et de licenciement établi en Principauté ne se traduise pas,
dans les faits, par une discrimination pour des motifs tels que la race, la
couleur, la langue, la religion, la nationalité ou l'origine ethnique ou nationale.
Elle leur recommande également d’établir des garanties juridiques a cet effet,
en adoptant, par exemple des dispositions assurant I'égalité en matiére de
promotion et d'acceés a la formation.

72. L'ECRI recommande aux autorités monégasques de s’assurer que la nouvelle
loi sur le statut des fonctionnaires non-Monégasques fournisse une protection
adéquate contre la discrimination fondée sur des motifs tels que la race, la
couleur, la langue, la religion, la nationalité ou 'origine ethnique ou nationale.

73. L’ECRI recommande aux autorités monégasques de continuer a lutter contre le
recours aux travailleurs clandestins, et de préter une attention particuliére a la
situation des employés de maison.

1 On a, au 1" janvier 2006, répertorié dans le secteur du travail de maison, 1 710 employés dont un tiers
sont des Francais, 15% ltaliens et bon nombre sont Portugais.
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ANNEXE

L'annexe qui suit ne fait pas partie de I'analyse tedes propositions de I'ECRI concernant
la situation a Monaco

L'ECRI rappelle que l'analyse figurant dans sorpoapsurMonacoest datée du 15 décembre
2006, et que tout développement intervenu ultéeiment n'y est pas pris en compte.

Conformément a la procédure pays-par-pays de I'E@Rprojet de rapport de I'ECRI sur
Monaco a fait I'objet d’'un dialogue confidentiel avec lasitorités monégasques. Un certain
nombre de leurs remarques ont été prises en copgitd ECRI, qui les a intégrées a son
rapport.

Cependant, a l'issue de ce dialogue, les autami@ségasques ont demandé a ce que leurs
points de vues suivants soient reproduits en andexapport de 'ECRI.
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« Commentaires et observations des Autorités monégasques relatifs au projet de
rapport de la Commission européenne contre le racisme et l’intolérance (ECRI)

Les Autorités monégasques, ayant pris connaissance du projet de rapport de la
Commission européenne contre le racisme et l’intolérance (E.C.R.l.) souhaitent,
préalablement a la présentation de leurs commentaires et observations, rappeler
solennellement les termes de la Constitution monégasque du 17 décembre 1962 selon
lesquels la Principauté est un Etat de droit attaché au respect des libertés et droits
fondamentaux (article 2).

Elles ajoutent qu’ainsi, la Principauté a de longue date concréetement assuré le
respect des régles fondamentales, en vigueur dans les Etats de droit, aux fins de
protéger et de promouvoir la liberté, la sécurité et la dignité de la personne.

Elles se doivent toutefois de souligner que le traitement différencié favorable aux
Monégasques, voire a certains étrangers en fonction de leurs liens avec la
Principauté, y compris pour ce qui est d’avantages économiques et sociaux, est une
composante essentielle et structurante de l’organisation des rapports sociaux a
Monaco dont le fondement réside dans la Constitution elle-méme.

Elles déclarent que les recommandations, questions et observations de la Commission
ont néanmoins été examinées dans un esprit positif et plus particulierement dans le
but de perfectionner le dispositif monégasque en ’élevant vers des standards
d’excellence au regard de l'objet des regles précitées, tout en tenant compte des
spécificités et des caractéristiques propres a la Principauté.

* % % % % %
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. paragraphe 5

Depuis son adhésion au Conseil de ’Europe, la Principauté s’est attachée a respecter
les engagements souscrits.

S’agissant plus particulierement de la Charte sociale européenne révisée, et dans ce
méme esprit de respect des engagements pris, la Principauté, bien que
s’interrogeant sur la réelle portée de la Charte dans l'ordre juridique interne, était
sur le point, fin 2006, de la ratifier en faisant savoir trés précisément le choix des
articles retenus.

Un arrét récent rendu en novembre 2006 dans une affaire concernant la Turquie a
suscité des inquiétudes légitimes dans la mesure ou il pourrait étre interprété comme
conférant a la Charte une applicabilité directe générale. Dans un domaine
fondamental pour la sauvegarde de ses équilibres économiques et sociaux essentiels,
la Principauté est fondée a faire jouer un principe de précaution justifiant une
période de réflexion complémentaire, laquelle ne saurait étre regardée comme un
retour en arriere sur un engagement pris.

S’agissant de la non ratification du Protocole n°12, des explications ont déja été
données aux instances européennes dans le cadre du suivi de l’adhésion de la
Principauté au Conseil de U’Europe. En effet, la situation locale est telle que tout
engagement passe au préalable par un « toilettage » législatif. Ces modifications sont
destinées a restreindre le nombre des situations préférentielles, de facon a ce que
les engagements internationaux de la Principauté puissent étre respectés de facon
effective. A ce moment la, si certaines situations préférentielles subsistent, elles
pourront, soit étre justifiées au regard de distinctions non-discriminatoires admises
par la Cour, soit faire l’objet d’une réserve.

S’agissant du Protocole additionnel a la Convention sur la Cybercriminalité, la
Principauté de Monaco rappelle qu’elle s’est engagée, lors de son adhésion au
Conseil de UEurope, a signer et ratifier ladite Convention en 2009. A ce jour, la
priorité est par conséquent donnée a la mise en ceuvre de cet engagement, bien que
l’éventuelle signature de certains textes du Conseil de l’Europe, tel que ce Protocole
additionnel, puisse également étre envisagée a terme.

Le Gouvernement Princier tient par ailleurs a souligner que pour la Principauté,
ville/Etat, les Conventions européennes sur la nationalité et sur la participation des
étrangers a la vie publique au niveau local ne constitue pas une priorité, pour autant
la participation des étrangers est assurée tant au niveau associatif, qu’aux niveaux
syndical et économique.

. paragraphe 13

Le Gouvernement Princier tient a rappeler le principe général de droit international
selon lequel la détermination par un Etat de ses nationaux ne saurait constituer une
discrimination, pour autant que soit toujours assuré le droit a une nationalité.

Par ailleurs, les questions de nationalité, en droit international privé, sont
considérées comme relevant du domaine réservé des Etats, leur souveraineté en la
matiére ne pouvant étre contestée.

Il en résulte qu’il n’y a pas lieu pour le Souverain, dans exercice de 'une de ses
prérogatives régaliennes (article 15 de la Constitution) de motiver Sa décision de
refus de naturalisation ou de réintégration dans la nationalité.
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Ce point fait d’ailleurs l’objet d’un consensus réaffirmé a l’occasion du vote de la loi
n° 1.312 du 29 juin 2006 relative a la motivation des actes administratifs.

Cette loi prend clairement soin de préciser - de facon superfétatoire puisque ces
actes échappent par nature a la qualification d’actes administratifs mais précisément
dans le dessein de lever |’équivoque sur ce point - que les décisions de naturalisation
ou de réintégration ne sont pas considérées comme des décisions administratives.

. paragraphes 15, 16 et 17

S’il est exact que, hormis la loi n° 1.299 du 15 juillet 2005, la législation pénale ne
sanctionne pas en tant que tels certains actes a caractére raciste, il est inexact
d’affirmer que la motivation raciste d’une infraction n’est pas prise en compte lors
de la fixation de la peine par les tribunaux.

L’arsenal pénal monégasque repose essentiellement sur le principe du libre choix de
la peine a prononcer, entre un minimum et un maximum, par les juridictions
appelées a connaitre de U'infraction. Or, ce choix est bien entendu exercé en tenant
compte a la fois de la personnalité de |’individu et de la gravité du fait infractionnel.
Il n’est donc pas nécessaire qu’une disposition expresse de la loi envisage une
circonstance aggravante pour que les tribunaux puissent prononcer une peine plus
élevée, en présence d’un crime ou d’un délit motivé par la haine raciale.

Ceci étant, la Principauté n’est pas opposée a améliorer sa législation sur ce point,
méme en ’absence d’actes de nature raciste constatée jusqu’ici. Une réflexion est
d’ailleurs menée en ce sens.

Quant a la formation du corps judiciaire et des fonctionnaires de police préconisée
pour s’assurer qu’ils connaissent les dispositions de la loi n°® 1.299 précitée relatives
a la haine raciale, elle ne saurait étre entreprise sans porter atteinte a la
considération et la confiance qui leur est due. Est-il besoin de rappeler que par
profession et par état, les magistrats et policiers ont pour mission d’appliquer la loi,
ce qu’ils ont du faire au demeurant, en procédant a une enquéte et en engageant
des poursuites au cours de l’été 2006 pour « incitation a la haine » contre certaines
personnes, sur le fondement des articles 17 et 18 de ladite loi, une condamnation
ayant été prononcée le 17 octobre 2006.

. paragraphe 24

Les magistrats en poste a Monaco, qu’ils soient de nationalité francaise ou
monégasque, recoivent la méme formation initiale et continue, telle que dispensée
par UEcole Nationale de la Magistrature (école francaise de formation des
magistrats).

Cette formation inclut bien entendu la matiere des Droits de ’Homme et, plus
spécifiquement, celle des discriminations.

En outre, la Direction des Services Judiciaires organise périodiquement a Monaco des
conférences, dont certaines visent a sensibiliser les acteurs du monde judiciaire a ces
questions et a élargir le champ de leurs connaissances.
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. paragraphe 25

Bien qu’il n’existe pas en Principauté d’organe indépendant spécialisé dans la
protection des Droits de ’Homme, la Principauté de Monaco a mis en place, a la
suite de son adhésion au Conseil de U’Europe, une Cellule des Droits de 'Homme et
des Libertés fondamentales au sein du Département des Relations Extérieures, qui
s’attache a :

- Apprécier l’adéquation de la législation monégasque aux normes européennes et
proposer des réformes ;

- Etudier des Conventions du Conseil de U’Europe ;
- Faire des actions de formation ;
- Effectuer une mission « d’assistance » aupres des Autorités monégasques.

Ainsi, beaucoup de missions de protection et de diffusion des Droits de ’lHomme sont
déja assumées au niveau de la Cellule des Droits de ’Homme.

Il semble a cet égard inopportun de créer un autre organe spécialisé qui ferait double
emploi avec cette Cellule. De plus, aucune revendication particuliere sur des
problémes de racisme ou de discrimination raciale ne s’est pour ’heure manifestée
dans la Principauté. Il n’y a donc pas un besoin avéré de mettre en place une telle
structure.

. paragraphes 37 et 38

Les garanties procédurales dans la mise en application des mesures de refoulement
et d’expulsion ont été portées a la connaissance de la Commission. Ces derniéres
garantissent un recours devant le Tribunal Supréme.

Le Gouvernement Princier confirme en outre que la procédure relative aux demandes
d’asile contient toutes les garanties nécessaires en la matiére.

. Paragraphe 44

Le Gouvernement Princier tient a préciser que la décision de formuler des réserves et
déclarations a l’égard du Pacte relatif aux droits économiques, sociaux et culturels,
comme a l’égard de tout engagement international, reléve de la seule autorité du
Souverain, suite a un examen minutieux des implications juridiques et pratiques du
texte ainsi considéré.

. paragraphe 48

Le Gouvernement Princier précise que les établissements scolaires de la Principauté
comptent 30% d’éleves frontaliers.

. paragraphe 52

Par nature, la création d’un organisme d’autorégulation indépendant chargé de
recevoir des plaintes a U’égard des médias reléve de lUinitiative d’une structure
indépendante du Gouvernement, comme par exemple celle du syndicat des
journalistes et/ou du syndicat des entreprises de communication.
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. paragraphe 54

Le Gouvernement Princier s’étonne des informations selon lesquelles durant
certaines périodes, notamment lors de campagnes électorales, certaines
personnalités politiques monégasques auraient eu recours a un discours aux relents
xénophobes. De tels propos étant par nature condamnables, ils n’auraient pas
manqué d’étre portés a la connaissance des autorités compétentes, ’ensemble des
nationalités présentes sur le territoire monégasque pouvant s’exprimer librement.

. paragraphe 59

Des actions de formation sont assurées par la Cellule des Droits de ’Homme du
Département des Relations Extérieures. Ces conférences ont pour but de sensibiliser
les personnes aux Droits de ’Homme et de participer a la publicité des regles
européennes.

Ces conférences concernent pour linstant les praticiens du droit et le personnel
judiciaire (magistrats et avocats). D'autres conférences sont a l'étude pour les lycées
et pour la Shreté Publique, dans le cadre de la formation des nouvelles recrues.
Toutefois, en attendant ces conférences spécifiques, des programmes de formation
et d’enseignement, qui integrent les principes liés au respect des Droits de ’Homme
et des Libertés fondamentales, sont déja dispensés. Ainsi, le programme de
formation des agents de police monégasques comprend notamment une partie
réservée au respect de la personne humaine.

. paragraphe 65

Le Gouvernement Princier a d’ores et déja pris les dispositions nécessaires aux fins
de répertorier séparément les crimes racistes pouvant étre commis a Monaco.

. paragraphe 73

Le Gouvernement Princier tient a préciser qu’il entend poursuivre de maniere
déterminée la lutte contre le recours aux travailleurs clandestins. »
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Montenegro

Constitution, article 43

Any incitement or encouragement of national, racial, religious and other inequality and
incitement and fomenting of national, racial, religious and other hatred or intolerance
shall be unconstitutional and punishable.

Criminal Code, Article 161 - Infringement of freedom of confession of religion and
performance of religious rites

1) Anyone who prevents or restricts freedom of confession or performance of
religion, shall be sentenced to a fine or imprisonment not exceeding two years.

2) Sentenced to the punishment referred to in Paragraph 1 of this Article shall also
be anyone who prevents or disturbs performance of religious rites.

3) Anyone who coerces others to declare their religious beliefs shall be sentenced to
a fine or imprisonment not exceeding one year.

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
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4) A person acting in an official capacity who commits the act referred to in
Paragraphs 1 to 3 of this Article shall be sentenced to imprisonment not exceeding three
years.

Criminal Code, article 370 - Causing national, race and religious hatred, divisions and
intolerance

Anyone who causes and spreads national, religious or race hatred, divisions or
intolerance among people, national minorities or ethnic groups living in Montenegro,
shall be punished by imprisonment for a term of six months to five years.

If an act as of Paragraph 1 of this Article is done by coercion, maltreatment, endangering
of safety, exposure to mockery of national, ethic or religious symbols, by damaging other
person's goods, by desecration of monuments, memorial-tablets or tombs, the offender
shall be punished by imprisonment for a term of one to eight years.

Anyone who commits an act referred to in Paragraphs 1 and 2 of this Article by abusing
his/her position or authorities or if as the result of these acts riots, violence or other
severe consequences for the joint life of people, national minorities or ethnic groups
living in Montenegro occur, shall be punished for an act as of Paragraph 1 of this Article
by an imprisonment sentence for a term of one to eight years, and for an act as of
Paragraph 2 by imprisonment of two to ten years

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
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Netherlands

Criminal Code, article 137c

1. Any person who verbally or by means of written or pictorial material gives intentional
public expression to views insulting to a group of persons on account of their race,
religion or convictions, their heterosexual or homosexual preferences or physical, mental
or intellectual disability, shall be liable to a term of imprisonment not exceeding one year
or to a fine of the third category.

2. If the offence is committed by a person who acts in a professional or habitual manner
or by two or more persons who act in unison, a term of imprisonment of not more than
two years will be imposed or a fine of the fourth category.

This provision entered into force on the 16™ of July 1934. It has not been changed since
November 2003. The renewed provision entered into force on the 1* of February 2004.

Criminal Code, article 137d
1) Any person who verbally or by means of written or pictorial material publicly incites
hatred against or discriminating of other persons or violence against the person or the

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —



45

property of others on account of their race, religion, convictions, sex, heterosexual or
homosexual preference or physical, mental or intellectual disability, shall be liable to a
term of imprisonment not exceeding one year or to a fine of the third category.

2) If the offence is committed by a person who acts in a professional or habitual manner
or by two or more persons who act in unison, a term of imprisonment of not more than
two years will be imposed or a fine of the fourth category.

3) This provision entered into force on the 16th of July 1934. It has not been changed
since November 2003. The renewed provision entered into force on the 1st of February
2004.

Criminal Code, article 137e

1) Any person who for reasons other than the provision of factual
information:

a). makes public an utterance which he knows or can reasonably be expected to know is
insulting to a group of persons on account of their race, religion or convictions,
heterosexual or homosexual preference, or physical, mental or intellectual disability, or
which incites hatred against or discrimination of other persons or violence against the
person or property of others on account of their race, religion or convictions,
heterosexual or homosexual preference or physical, mental or intellectual disability;

b). distributes any object which he knows or can reasonably be expected to know
contains an utterance, or has in his possession any such object with the intention of
distributing it or making the said utterance public;

shall be liable to a term of imprisonment not exceeding six months or to a third-category
fine. (i)

2) If the offence is committed by a person who acts in a professional or habitual
manner or by two or more persons who act in unison, a term of imprisonment of not
more than one year will be imposed or a fine of the fourth category.

3) 3. If the offender commits any of the offences defined in this Article in the
course of his profession within five years of a previous conviction for such an offence
having become final, he may be disqualified from pursuing that profession.

This provision entered into force on the 16th of July 1934. It has not been changed since
November 2003. The renewed provision entered into force on the 1st of February 2004.1.

Criminal Code, Article 146

A person by whom, by creating disorder or by making noise, either a lawful public
gathering intended to profess a religion or a belief, or a lawful ceremony for the
professing of a religion or a belief, or a lawful funeral service is intentionally disturbed, is
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liable to a term of imprisonment of not more than two months or a fine of the second
category.

This provision entered into force on the 1st of September 1886. It has not been changed
since 1984.

Criminal Code, Article 147
A term of imprisonment of not more than three months or a fine of the second category
shall be imposed upon:

1) a person who publicly, either orally or in writing or by image, offends religious
sensibilities by malign blasphemies;

2) a person who ridicules a minister of religion in the lawful execution of his duties;

3) a person who makes derogatory statements about objects used for religious
celebration at a time and place at which such celebration is lawful. (v)

Criminal Code, article 147a

1) A person who disseminates, publicly displays or posts written matter or an image
containing statements that offend religious sensibilities by reason of their malign and
blasphemous nature, or who has such in stock to be disseminated, publicly displayed or
posted, is liable to a term of imprisonment of not more than two months or a fine of the
second category, where he knows or has serious reason to suspect that the written
matter or the image contains such statements.

2) The punishment in section 1 is also applicable to a person who, with like knowledge
or like reason to suspect, publicly utters the contents of such written matter.

This provision entered into force on the 16th of July 1934. It has not been changed since
1984.
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Case Law
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VRIJSPRAAK EL MOUMNI: OVER GODSDIENSTIGE UITINGEN EN HUN
CONTEXT

Rechtbank Rotterdam, 8 april 2002 *

Met noot van M.E.B. de Haseth, K.R. Starreveld & J.P. Loof ™

Imam El Moumni wordt vrijgesproken van overtreding de artikelen 137c en d Sr. Zijn uitspraken over
homoseksuelen in het TV-programma NOV A zijn rechistreeks te herleiden tot godsdienstige geschriften
en moeten dus gezien worden als een directe uitdrukking van een geloofsovertuiging, die beschermd
wordt door de godsdiensturijheid. Van aanzetten tot haat of discriminatie is, in het licht van het gehele
interview (inclusief de niet-uitgezonden gedeelten daarvan) geen sprake.

INLEIDING: DE FEITEN

Op 3 mei 2001 treedt de Rotterdamse imam Khalil El Moumni (afkomstig uit Marokko) op
in het TV-programma NOVA. De uitzending is gewijd aan het soms gewelddadige gedrag
van islamitische jongeren jegens homoseksuelen. Aan El Moumni wordt zijn mening gevraagd
over een vijftal onderwerpen, te weten: wat zegt de Koran over homoseksualiteit, past de Islam
zich aan aan de Nederlandse mentaliteit, hoe staat de Islamiet tegenover de grote vrijheid op
bijvoorbeeld seksueel gebied in Nederland, verbiedt de Islam moslims om homoseksuelen lastig
te vallen en ten slotte — na de constatering dat de ondervraagde geen Nederlands spreekt —
hoe kunt u de Nederlandse samenleving begrijpen? Hij zegt hierop onder meer (althans in
de Nederlandse vertaling van zijn in het Arabisch gesproken antwoord) dat homoseksualiteit
‘een besmettelijke ziekte is’ die ‘schadelijk is voor de Nederlandse samenleving’ aangezien
‘als de ziekte zich verspreid iedereen er mee besmet kan raken’. Over de uitspraken ontstaat
veel commotie, ook al omdat bij navraag blijkt dat een flink aantal andere imams zich in
vergelijkbare bewoordingen over homoseksualiteit uitlaten. Overigens blijkt al spoedig dat
imam El Moumni in zijn NOV A-interview expliciet het gebruik van geweld tegen homosek-

B Samenstelling strafkamer: Van Klaveren, De Wit en Vrolijk.

@a  Maite de Haseth en Kirsten Starreveld zijn student Nederlands recht, afstudeerrichting Staats- en bestuursrecht
aan de Universiteit Leiden. Zij schreven verreweg het grootste deel van deze annotatie. Het laatste onderdeel
van de annotatie is van de hand van mr. J.P. Loof, docent staats- en bestuursrecht aan de Universiteit Leiden,

coordinator van het F.M. van Asbeck Centrum voor Mensenrechtenstudies van diezelfde universiteit en redacteur
van dit tijdschrift.
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suelen als strijdig met de Islam heeft veroordeeld. De betreffende passage is door NOV A echter
niet uitgezonden.

Naar aanleiding van deze gebeurtenissen worden 49 aangiften en meldingen van klachten
inzake discriminatie geregistreerd bij het openbaar ministerie.! Het OM te Rotterdam besluit
enkele maanden later, in het najaar van 2001, El Moumni te vervolgen wegens overtreding
van de artikelen 137c (opzettelijke belediging van een groep personen op grond van - in dit
geval —homoseksualiteit) en 137d (aanzetten tot haat, discriminatie of geweld jegens een groep
vanwege homoseksualiteit) Wetboek van Strafrecht. De officier van justitie vordert een geldboete
van €1.200,~ (bij niet betaling te vervangen door 24 dagen hechtenis). Enkele anti-discriminatie-
en homo-organisaties voegen zich in het strafproces als benadeelde partij, met een vordering
tot schadevergoeding.

HET VONNIS

Op 8 april 2002 doet de rechtbank Rotterdam als volgt uitspraak:

“(...)

Het ten laste gelegde, inhoudende overtreding van zowel artikel 137¢ (het zich in het openbaar opzettelijk
beledigend uitlaten over een groep mensen wegens hun homoseksuele gerichtheid) als artikel 137d van
het Wetboek van Strafrecht (het aanzetten tot haat, discriminatie of gewelddadig optreden tegen mensen
wegens hun homoseksuele gerichtheid) is niet wettig en overtuigend bewezen.

De rechtbank heeft hiertoe het volgende overwogen.

Als uitgangspunt voor haar standpuntbepaling dient te gelden het in artikel 7 van de Grondwet vastgelegde
recht van een ieder om zich in het openbaar in woord of geschrift vrijelijk te uiten. Aan deze vrijheid
kunnen achteraf grenzen worden gesteld in die zin dat, indien vastgesteld wordt dat bepaalde uitingen
in strijd lijken te komen met (fundamentele) rechten van anderen, degene die de uitlatingen heeft gedaan
zich voor de (straf)rechter zal moeten verantwoorden. Eén van die fundamentele rechten die geschonden
zouden kunnen zijn, is het in artikel 1 van de Grondwet verankerde non-discriminatiebeginsel.

De rechtbank is van oordeel dat de door verdachte in het openbaar gedane uitlatingen, te weten zijn
uitspraken in een televisieuitzending van het programma Nova op 3 mei 2001, welke uitlatingen (in
Nederlandse vertaling) in essentie inhouden: '

- homoseksualiteit is schadelijk voor de Nederlandse samenleving en

- homoseksualiteit is een besmettelijke ziekte,

op zich zelf genomen, zodanig kwetsend zijn voor personen met een homoseksuele gerichtheid dat die
uitlatingen binnen het bereik van artikel 137c van het Wetboek van Strafrecht vallen. Het beledigende
karakter kan evenwel aan in beginsel beledigende uitlatingen komen te ontvallen, aldus de Hoge Raad
in zijn arrest van 9 januari 2001, NJ 2001, 203, wanneer die uitlatingen een godsdienstige overtuiging direct
uitdrukken. Bescherming tegen een strafrechtelijke procedure kan derhalve worden ontleend aan het

eveneens in de Grondwet vastgelegde recht op vrijheid van godsdienst en godsdienstbeleving (artikel
6 van de Grondwet).

1 Informatie verkregen van het Landelijk expertisecentrum discriminatie van het openbaar ministerie.
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Met de getuige-deskundige [naam], die de rechtbank in een rapport van 1 november 2001 heeft voorgelicht
en tevens ter terechtzitting zijn standpunt nader heeft toegelicht, is de rechtbank van oordeel dat verdachte
zijn uitlatingen kon baseren op teksten van de Koran en op uitspraken van de profeet, d.w.z. op fundamen-
tele geschriften, waaraan verdachte zijn godsdienstige overtuiging (mede) ontleent. Hierbij heeft de
rechtbank met betrekking tot de vertaling in het Nederlands van het woord “marat”, in het dossier bij
herhaling vertaald met “ziekte” de opvatting van verdachte gevolgd, ter zitting onderschreven door de
getuige-deskundige [naam], dat een juistere vertaling is “afwijking” of “opvoedingsziekte”.
Verdachte kan zich er dus met vrucht op beroepen dat het hem is toegestaan, op grond van het in artikel
6 van de Grondwet vastgelegde recht op vrijheid van godsdienst, de gewraakte uitlatingen te doen.
Derhalve kunnen die uitlatingen niet worden aangemerkt als beledigend in de zin van artikel 137c van
het Wetboek van Strafrecht en dient verdachte van overtreding van het bepaalde in dat artikel te worden
vrijgesproken.

Verdachte wordt ook verweten met zijn uitlatingen het bepaalde in artikel 137d van het Wetboek van
Strafrecht (het aanzetten tot haat, discriminatie of gewelddadig optreden tegen mensen wegens hun
homoseksuele gerichtheid) te hebben overtreden. Naast hetgeen eerder is overwogen met betrekking tot
het al dan niet beledigend karakter van de uitlatingen, dient bij de beantwoording van de vraag of artikel
137d van het Wetboek van Strafrecht is overtreden, niet alleen acht geslagen te worden op de uitlatingen
zelf, maar ook op de context waarin de gewraakte uitlatingen zijn gedaan. Dat die context van belang
is, heeft de Hoge Raad in zijn eerder genoemd arrest, handelend over een vermoedelijke overtreding van
de artikelen 137c en 137e van het Wetboek van Strafrecht, in navolging van het gerechtshof, nadrukkelijk
overwogen.

Verdachte heeft zijn uitlatingen gedaan in een interview dat werd gehouden met een journalist van Nova.
Naar het oordeel van de rechtbank dient als context te worden aangemerkt het gehele interview zoals
dat door Nova werd afgenomen, en niet alleen de passages zoals die door het tv-programma werden
uitgezonden.

In het interview is verdachte ondervraagd over vijf onderwerpen, t.w. wat zegt de Koran over homoseksua-
liteit; past de Islam zich aan aan de Nederlandse mentaliteit; hoe staat de Islamiet tegenover de grote
vrijheid op bijvoorbeeld seksueel gebied in Nederland; verbiedt de Islam moslims om homoseksuelen
lastig te vallen en, tenslotte, na de constatering dat de ondervraagde geen Nederlands spreekt, hoe kunt
u de Nederlandse samenleving begrijpen.

In zijn antwoord op de vraag naar zijn mening over het geweld van moslim-jongeren tegen homoseksuelen
heeft verdachte onder meer als zijn standpunt gegeven dat de Islam het lastigvallen van ieder persoon,
ongeacht diens omstandigheden, verbiedt.

Naar het oordeel van de rechtbank heeft verdachte in dat antwoord tot uitdrukking gebracht dat het
geenszins in zijn bedoeling lag, zoals artikel 137d van het Wetboek van Strafrecht omschrijft, aan te zetten
tot haat, discriminatie of gewelddadig optreden. De door het programma Nova uitgezonden fragmenten
van verdachtes uitlatingen kunnen dan ook, gelet op de context waarin hij deze heeft gedaan, niet als
aanzettend tot haat, discriminatie of gewelddadig optreden worden aangemerkt. Derhalve zal ook ten
aanzien van artikel 137d van het Wetboek van Strafrecht geen bewezenverklaring kunnen volgen.

DE VORDERINGEN BENADEELDE PARTIJEN

Op de wijze voorzien in artikel 51b, eerste lid, van het Wetboek van Strafvordering heeft zich voor de
aanvang van de terechtzitting gevoegd als benadeelde partij [benadeelde partij 1], wonende te [plaats],
terzake van het feit. De benadeelde partij vordert vergoeding van immateriéle en materiéle schade tot
een bedrag van<€.5.030,-. Voorts heeft zich als benadeelde partij gevoegd [benadeelde partij 2], wonende
te [plaats], terzake van het feit. De benadeelde partij vordert vergoeding van materiéle schade tot een
bedrag van+<115,80.

Door of namens de verdachte is de aansprakelijkheid en de door de benadeelde partijen gestelde hoogte
van de schade betwist.
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De officier van justitie heeft geconcludeerd tot niet-ontvankelijkverklaring van de vordering van [benadeelde
partij 1] en afwijzing van de vordering van [benadeelde partij 2].

Debenadeelde partijen worden in hun vorderingen niet-ontvankelijk verklaard, nu aan de verdachte geen
straf of maatregel wordt opgelegd en artikel 9a van het Wetboek van Strafrecht geen toepassing heeft
gevonden.

Nu de benadeelde partijen niet-ontvankelijk worden verklaard, worden de benadeelde partijen veroordeeld
in de kosten door de verdachte gemaakt ter verdediging tegen deze vorderingen, tot op heden begroot
op nihil.

BESLISSING

De rechtbank:

- verklaart niet bewezen, dat de verdachte het ten laste gelegde feit heeft begaan en spreekt de verdachte
daarvan vrij;

- verklaart de benadeelde partijen niet-ontvankelijk in hun vorderingen;

- veroordeelt de benadeelde partijen in de kosten door de verdachte ter verdediging tegen de vorderingen
gemaakt, tot op heden begroot op nihil.

NOOT

1. In een reeds lange reeks uitspraken heeft de Hoge Raad zich uitgelaten over de vraag of
een uitlating kan worden aangemerkt als een belediging in de zin van artikel 137c van het
Wetboek van Strafrecht. De opvatting van de Hoge Raad op dit punt is dat dit afhankelijk
is van de context waarin een uitlating is gedaan. Om te beoordelen of bepaalde uitlatingen
al dan niet beledigend zijn, worden de uitlatingen niet puur op zichzelf beoordeeld, maar in
de context van het totale betoog. Hierbij is bijvoorbeeld van belang welke indruk het geheel
maakt,? de samenhang van de uitlating met de overige inhoud, het één en ander gelet op de
strekking van de overige inhoud.? Zo kan een uitlating op zichzelf niet beledigend zijn, maar
in de context waarin zij is gedaan wel als zodanig worden gekwalificeerd, terwijl een uitlating
die op zichzelf wel als beledigend kan worden aangemerkt, door de context waarin zij is gedaan
haar beledigende karakter kan verliezen.*

Een enigszins nieuwe wending aan deze ‘context’- jurisprudentie werd gegeven in het HR-
arrest in de zaak-Van Dijke.® Hierin redeneerde de HR dat op zichzelf genomen beledigende
uitlatingen gezien het feit dat zij in direct verband stonden met de uiting van de geloofsopvat-
ting van de verdachte ‘om deze reden bescherming genieten van artikel 6 van de Grondwet'.
In dit arrest werd dus niet zozeer gekeken naar de taalkundige context, maar vooral naar de
‘geloofscontext’. De meer taalkundige context speelde echter in het arrest-Van Dijke ook een
rol. In de eerste plaats omdat uit die taalkundige context bleek dat sprake was van een geloofs-
uiting en in de tweede plaats omdat mede aan de hand van die taalkundige context werd
bepaald dat de uitlatingen van Van Dijke binnen de grenzen van het aanvaardbare waren

[

HR 11 maart 1986, NJ 1986, 613 (m.nt. ‘t Hart)

HR 11 februari 1986, NJ 1986, 689 (m.nt. ‘t Hart)

4 Zie bijvoorbeeld HR 19 december 2001, NJ 2001, 101 en HR 18 mei 1999, NJ 1999, 634, waarin een op zichzelf
niet beledigende uitlating gezien de context waarin zij was gedaan wel als zodanig gekwalificeerd werd.

5 HR 9 januari 2001, NJ 2001, 203; NJCM-Bulletin 2001, p. 741-753, m.nt. Loof. Zie m.n. r.0. 3.4.4. van dit arrest.
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gebleven en daarom een onnodig grievend en beledigend karakter misten. Ten slotte overwoog
de Hoge Raad dat de uitlatingen van Van Dijke, aangezien zij in direct verband met de uiting
van zijn geloofsopvatting stonden, voor hem van betekenis konden zijn in het maatschappelijk
debat, waarvoor in een democratische samenleving ruimte zou moeten bestaan.

Ook na de zaak-Van Dijke stond de context-jurisprudentie niet stil. De Hoge Raad heeft
in het arrest van 9 oktober 2001 over romanschrijver Pieter Waterdrinker (LJN-nr. ZD2776)
bevestigd en nogmaals tot uitdrukking gebracht dat de context van de uitlatingen van groot
belang is. Dit geldt ook voor passages in een boek. De Hoge Raad geeft in dit arrest aan dat
een beledigende uitlating gedaan door een romanfiguur weliswaar kan worden toegeschreven
aan de auteur, maar dat men om te bepalen of de uitlating een beledigende karakter heeft
moet letten op de aard en strekking van de roman en de plaats die de betreffende passage
daarin inneemt. Aan de uiting komt dus bescherming toe door de context en niet door het
feit dat het de romanfiguur was, en niet de auteur, die de uitlating deed.

2. De rechtbank Rotterdam plaatst haar uitspraak in de zaak-El Moumni nadrukkelijk in de
sleutel van het arrest-Van Dijke: ‘Het beledigende karakter kan evenwel aan in beginsel
beledigende uitlatingen komen te ontvallen, aldus de Hoge Raad (...), wanneer die uitlatingen
een godsdienstige overtuiging direct uitdrukken.” Kort door de bocht oordeelt de Rechtbank
vervolgens dat de uitlatingen van El Moumni niet als beledigend in de zin van artikel 137¢c
Sr kunnen worden aangemerkt, omdat zij, ‘met een getuige-deskundige’, van oordeel is dat
‘El Moumni zijn uitlatingen kon baseren op fundamentele geschriften waaraan hij zijn godsdien-
stige overtuiging (mede) ontleent’, zonder zich hierbij te buigen over de vraag of de uitlatingen
binnen de grens van het aanvaardbare zijn gebleven, en daarom een onnodig grievend en
beledigend karakter missen. Uit het Van Dijke-arrest vloeit naar onze mening niet voort dat
geen enkele uitlating die direct verband houdt met een geloofsopvatting op grond van de
vrijheid van godsdienst en levensovertuiging een strafwaardig karakter kan hebben; van belang
hierbij is ook of de wijze waarop de verdachte zijn geloofsovertuiging uitdraagt binnen
acceptabele proporties valt. Aan dit aspect van het arrest-Van Dijke® gaat de rechtbank echter
vrijwel geheel voorbij’ en daarom is het niet geheel verwonderlijk dat het OM hoger beroep
tegen de uitspraak heeft ingesteld.

3. Inhet kader van de toetsing aan artikel 137c Sr lijkt het er dus op dat de rechtbank alleen
aandacht heeft voor het feit dat het gaat om een geloofsuiting en niet meer kijkt naar de verdere
inhoudelijke en taalkundige context van de uitlatingen. Die inhoudelijke en taalkundige context

6 Een aspect dat ook reeds in eerdere HR-jurisprudentie naar voren kwam, onder meer in de arresten m.b.t. het
evangelistenechtpaar Goeree. Daarin werd namelijk bepaald dat de grenzen van de vrijheid van geloofsverkondi-
ging worden overschreden als de geloofsverkondiging geschiedt op een wijze die als te beledigend, nodeloos
grievend en kwetsend moet worden gekwalificeerd. Het echtpaar had in publicaties opgemerkt dat de Joden
de holocaust door hun medeplichtigheid aan de kruisdood van Christus aan zichzelf te wijten hadden. (HR 18
oktober 1988, NJ 1989, 476 en HR 2 februari 1990, Nj 1991, 289).

7  De rechtbank neemt in dit perspectief wel in aanmerking dat El Moumni homoseksualiteit niet zozeer heeft
aangeduid als ‘ziekte’ (zoals het in de NOV A-uitzending was vertaald), maar als ‘afwijking’ of ‘opvoedingsziekte’.
Waarom deze aangepaste vertaling zijn opmerkingen in strafrechtelijke zin minder ernstig zou maken ontgaat
ons echter geheel.
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speelt weer wel nadrukkelijk een rol bij de toetsing aan artikel 137d Sr (aanzetten tot haat,

. geweld of discriminatie). Naar het oordeel van de rechtbank dient als context voor de beoorde-

ling het gehele interview te worden aangemerkt en niet alleen de passages die op televisie
werden uitgezonden. In een niet uitgezonden deel van het interview merkte El Moumni op
dat de Islam het lastigvallen van of gebruik van geweld jegens iedere persoon verbiedt. Hieruit
maakt de rechtbank op dat het niet in zijn bedoeling lag om aan te zetten tot haat, discriminatie
of gewelddadig optreden en dat zijn uitlating daarom dus niet als zodanig aangemerkt konden
worden.

Dat de rechtbank het gehele interview, dus ook de niet-uitgezonden gedeelten, als context
heeft genomen lijkt ons correct. Wij menen echter dat de rechtbank hier iets te makkelijk de
conclusie aan verbindt dat er klaarblijkelijk bij El Moumni geen bedoeling of opzet was om
aan te zetten tot haat, discriminatie of gewelddadig optreden. In artikel 137d Sr ligt opzet
weliswaar besloten in de delictshandeling ‘aanzetten’,® dus als er geen sprake is van opzet
wordt er ook niet voldaan aan de delictsomschrijving, maar voor opzet kan ook de constructie
van de voorwaardelijke opzet worden gebruikt. Van voorwaardelijk opzet is sprake als de
verdachte zich willens en wetens blootstelt aan de geenszins als denkbeeldig te verwaarlozen
kans dat hijj in strijd met de wet handelt. Hij neemt het gevolg van zijn daden op de koop
toe. Of de verdachte al dan niet de bedoeling heeft gehad om in strijd met de wet te handelen
doet dan niet terzake.” De officier van justitie had betoogd dat bij El Moumni inderdaad
voorwaardelijk opzet aanwezig kon worden geacht.”’ Hier had de rechtbank naar ons idee
wel wat dieper op in mogen gaan.

4. Direct na het uitspreken van bovenstaand vonnis werd in de media op diverse plaatsen
geklaagd dat godsdienstige uitingen in Nederland veel te sterk worden beschermd, aanzienlijk
sterker dan andere uitingen. Of dit daadwerkelijk zo is kan niet alleen aan de hand van het
vonnis van de rechtbank Rotterdam worden beoordeeld. Vooralsnog biedt de jurisprudentie
van hogere instanties niet direct grond voor deze stelling. In het Van Dijke-arrest meent de
Hoge Raad dat ‘de vrijheid van godsdienst en van meningsuiting (onze cursivering) mede
bepalend kunnen zijn voor het al dan niet aannemen van een beledigend karakter van — op
zichzelf beschouwd kwetsende of grievende - uitlatingen.”! In een gelijktijdig met het Van
Dijke-arrest gewezen en daarmee grotendeels overeenkomend arrest spreekt de Hoge Raad
echter weer alleen van de vrijheid van meningsuiting.’* Kan hieruit worden opgemaakt dat
de Hoge Raad geen onderscheid maakt tussen godsdienstige en seculiere uitingen? Of is het
wel degelijk van belang dat de uitlating in het tweede arrest ook op een godsdienstige overtui-

8 Buiting & Wedzinga, ‘Artikel 137d’, in: Cleiren & Nijboer, Tekst & Commentaar Wetboek van Strafrecht, Deventer:
Kluwer 2000, p. 544

9 D.Hazewinkel-Suringa/J. Remmelink, Inleidiﬁg tot de studie van het Nederlandse Strafrecht, Deventer: Gouda Quint
1996, p. 205-208.

10 Dit valt niet af te leiden uit het vonnis. De betreffende passage van zijn betoog werd echter uitgezonden in het
TV-programma Netwerk. Vgl. ook de noot van Loof bij het arrest-Van Dijke, NJCM-Bulletin 2001, p. 750.

11 HR 9 januari 2001, NJ 2001, 203, r.0. 3.44.

12 HR 9 januari 2001, NJ 2001, 204, r.0. 3.4.4.
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ging berustte en dat uitingen met een religieuze context dus wel sterker beschermd worden
dan andersoortige uitingen?

Laten wij op dit punt nog eens de vergelijking trekken met het hierboven reeds genoemde
arrest met betrekking tot een vermeend discriminerende zin in de roman van Waterdrinker.
Uit dat arrest komt naar voren dat bij het lezen ‘in de context’, moet worden gelet op de aard
en de strekking van de roman en de plaats die de desbetreffende passage daarin inneemt.
Eveneens van belang kunnen zijn de rol van de figuur aan wie de passage in de mond wordt
gelegd en de wijze waarop de figuur wordt beschreven. Voorts komt betekenis toe aan de
omsfandigheid of en in hoeverre het geschrevene door de verbeeldingskracht van de auteur
is losgemaakt van historische gebeurtenissen. Naar onze mening kan hieruit niet worden
geconcludeerd dat een uitlating in een literaire context sowieso sterker wordt beschermd dan
andersoortige uitingen. De Hoge Raad maakt enkel duidelijk dat de afweging tussen bescher-
ming van de vrijheid van meningsuiting en de beperking van dit grondrecht in de horizontale
verhoudingen dient te geschieden tegen de achtergrond van het bijzondere belang dat met
de vrijheid van artistieke expressie is gemoeid en met inachtneming van de aard en de kenmer-
ken van de in het geding zijnde kunstuiting. In de meeste gevallen heeft dit niets te maken
met sterkere bescherming, maar eerder met het karakter van een kunstuiting op zich, en de
logischerwijze hieruit voortvlioeiende omstandigheden waarmee rekening gehouden dient te
worden. Een vergelijkbare situatie doet zich, denken wij, voor bij godsdienstige uitingen zeker
als die rechtstreeks te herleiden zijn tot godsdienstige geschriften.

5. Bovenstaand vonnis en het HR-arrest in de zaak-Van Dijke zijn recentelijk in het Nederlands
Juristenblad op zeer prikkelende wijze bekritiseerd door Vlemminx." Hijj ziet in beide uitspra-
ken een met artikel 120 Grondwet strijdige vorm van constitutionele toetsing: ‘In de betreffende
strafbepalingen heeft de wetgever de vrijheid van godsdienst van artikel 6 Grondwet en de
vrijheid van meningsuiting van artikel 7 Grondwet enerzijds en het discriminatieverbod van
artikel 1 Grondwet anderzijds tegen elkaar afgewogen en heeft hij voor geloofsopvattingen
geen wettelijke uitzondering gecreéerd’. Hij meent dat de Hoge Raad en de rechtbank Rotterdam
door de uiting van geloofsopvattingen aan de werking van de strafbepalingen te onttrekken
de kern van de beslissing van de wetgever ondergraven en zo een ‘truc’ uithalen waarmee
het — overigens door hem zeker niet toegejuichte — toetsingsverbod systematisch kan worden
omzeild. Hoewel Vlemminx met zijn stellingname een op zich relevant element aan de discussie
over de beide uitspraken toevoegt, is hij naar onze mening iets te stellig als hij beweert dat
de opvatting dat de vrijheid van godsdienst en meningsuiting mede bepalend moeten worden
geacht voor de vraag of er sprake is van strafbare belediging op geen enkele wijze uit de geschie-
denis van de strafbepalingen is af te leiden. Op zijn minst moet worden toegegeven dat de
gedachtewisseling tussen de Minister van Justitie en de Staten-Generaal over de betreffende
strafbepalingen op dit punt geen volledige duidelijkheid biedt. Enerzijds valt uit de mond van
minister Hirsch Ballin tijdens de openbare behandeling van het wetsvoorstel in de Eerste Kamer
de volgende zin op te tekenen: ‘Bij opzettelijke belediging van een groep mensen is geen beroep
op de vrijheid van meningsuiting mogelijk, moeten wij afleiden uit het voorgestelde artikel

13 F.M.C. Vlemminx, “Mogen sympathieén zwaarder wegen dan constitutionele zuiverheid?’, NJB 2002, p. 1696-1699.
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137c¢.”™* Anderzijds schrijft diezelfde minister in de memorie van antwoord aan de Eerste
Kamer dat de aanvankelijk in het wetsvoorstel (artikel 137f) opgenomen rechtvaardigingsgrond
ter bescherming van de vrijheid van meningsuiting weliswaar, na kritiek daarop vanuit de
Tweede Kamer, is geschrapt, maar dat het schrappen van dit oorspronkelijk voorgestelde artikel
137f ‘niet betekent dat er geen beroep meer kan worden gedaan op de vrijheid van menings-
uiting, maar wel dat er geen aanleiding is hier nauwkeurig een omschrijving te gaan geven
van de gevallen waarin een beroep op deze vrijheid kan worden gedaan.”®

Geheel los van Vlemminx’ opmerkingen over het toetsingsverbod van artikel 120 Grondwet
blijft er, ongeacht de uitkomst van de afweging door de wetgever in formele zin ten aanzien
van debotsende grondrechten, natuurlijk op grond van artikel 94 Grondwet altijd de mogelijk-
heid bestaan voor de rechter om die strafbepalingen te toetsen aan de verdragsbepalingen
- waarin de betreffende grondrechten worden gewaarborgd. De beide bekritiseerde uitspraken
bevatten wat dat betreft evenzeer een redenering die aangemerkt zou kunnen worden als een
‘verdragsconforme interpretatie’ van de betreffende strafbepalingen. En dat is in het licht van
de Grondwet geen enkel probleem, al kan er dan over worden getwist of er bij die verdragscon-
forme interpretatie niet te eenzijdig is gekeken naar de internationale garanties met betrekking
tot de uitingsvrijheid en te weinig naar de verdragsbepalingen die die uitingsvrijheid juist aan
grenzen binden (zoals art. 20 IVBPR).'¢

14 Handelingen 1 1991/92, p. 88 (linker kolom).
15 Kamerstukken I 1991/92, 20239, nr. 76a, p. 5.
16 Vgl Vlemminx 2002 (supra noot 14), p. 1699.
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LIN: AA9368, Hoge Raad , 00945/99 Print uitspraak

Datum uitspraak: 09-01-2001
Rechtsgebied: Straf

Soort procedure: Cassatie
Uitspraak

9 januari 2001

Strafkamer

nr. 00945/99
Hoge Raad der Nederlanden
Arrest

op het beroep in cassatie tegen een arrest van het Gerechtshof te 's-Gravenhage van 9
juni 1999 in de strafzaak tegen:

[verdachte], geboren te [geboorteplaats] op [geboortedatum] 1955, wonende te
[woonplaats].

1. De bestreden uitspraak

Het Hof heeft in hoger beroep - met vernietiging van een vonnis van de Arrondissementsrechtbank te
‘s-Gravenhage van 6 oktober 1998 - de verdachte vrijgesproken van het hem bij inleidende dagvaarding primair en
subsidiair tenlastegelegde en de vordering van de benadeelde partij afgewezen.

2. Geding in cassatie

Het beroep is ingesteld door de Advocaat-Generaal bij het Hof. Deze heeft bij schriftuur een middel van cassatie
voorgesteld. De schriftuur is aan dit arrest gehecht en maakt daarvan deel uit.

Namens de benadeelde partij heeft mr. G. Spong, advocaat te 's-Gravenhage, bij schriftuur een middel van cassatie
voorgesteld.

De Advocaat-Generaal Machielse heeft geconcludeerd dat de Hoge Raad het Openbaar Ministerie niet-ontvankelijk zal
verklaren in zijn cassatieberoep.

3. Beoordeling van de ontvankelijkheid van het cassatieberoep

3.1. Nu het beroep is gericht tegen een vrijspraak moet de Hoge Raad, gezien het eerste lid van art. 430 Sv, allereerst
beoordelen of de Advocaat-Generaal bij het Hof in dat beroep kan worden ontvangen. Daartoe dient te worden
onderzocht of de gegeven vrijspraak een andere is dan die bedoeld in deze wetsbepaling. Dit brengt mee dat voor het
onderhavige geval eerst de vraag moet worden beantwoord of het Hof, door te overwegen en te beslissen als in dit arrest
is weergegeven, de grondslag van de tenlastelegging heeft verlaten en van iets anders heeft vrijgesproken dan was
tenlastegelegd.

3.2. Aan de verdachte is tenlastegelegd:

“primair

dat hij in of omstreeks de periode van 10 juni 1996 tot en met 3 juli 1996 te 's-Gravenhage en/of elders in Nederland,
tezamen en in vereniging met anderen of een ander, althans alleen, zich in het openbaar schriftelijk opzettelijk
beledigend heeft uitgelaten over een groep mensen, te weten homoseksuele mensen, wegens hun homoseksuele
gerichtheid, hebbende hij, verdachte, op 10 juni 1996 te 's-Gravenhage opzette-lijk tijdens een interview/vraaggesprek
met een of meer medewerker(s) van het weekblad ‘De Nieuwe Revu’ zich in woorden van navolgende strekking uitgelaten
en/of (vervolgens) de navolgende tekst(en) als weergave van vorengenoemd interview/vraaggesprek
goedgekeurd/geautoriseerd:

- De EO weert bewust homoseksuelen, heeft Andries Knevel verklaard. Goeie zaak?

‘TIk denk dat je onderscheid moet maken tussen de homoseksuele praxis die ik afwijs en homoseksuelen als zodanig. Ik
verwerp fraudeurs ook niet compleet omdat ze fraude bedrijven. Wat ik bedoel is dit “je kunt best iemand aannemen die
een keer in de fout is gegaan. Zolang die persoon maar de intentie heeft om dergelijke misstappen niet te herhalen’;

en/of

- Ondertussen plaatst u frauderen en het praktiseren van homoseksualiteit wel op een lijn.

‘Wij christenen hebben een geweldig kwalijke eigen-schap ontwikkeld: we brengen ten onrechte gradaties aan in Gods
geboden. Alsof je erg en minder erg hebt! Maar waarom zou stelen, bijvoorbeeld uitkeringen pikken van de overheid,
minder erg zijn dan zondigen tegen het zevende gebod? Ja, waarom zou een prakti-serend homoseksueel beter zijn dan
een dief'?

welke hierboven weergegeven tekst(en) (vervolgens) zijn/is gepubliceerd in het weekblad ‘De Nieuwe Revu’ nummer 27
van 24 juni - 3 juli 1996”;



60

NED -] -3

“subsidiair

dat hij in of omstreeks de periode van 10 juni 1996 tot en met 03 juli 1996 te 's-Gravenhage en/of elders in Nederland,
tezamen en in vereniging met anderen of een ander, althans alleen, anders dan ten behoeve van zakelijke berichtgeving,
een of meer uitlating(en) openbaar heeft gemaakt die, naar hij wist of redelijkerwijs moest vermoeden, voor een groep
mensen, te weten homoseksuele mensen, wegens hun homoseksuele gerichtheid, beledigend was/waren, hebbende hij,
verdachte, zich op 10 juni 1996 te 's-Gravenhage tijdens een interview met een of meer medewerker(s) van het
weekblad ‘De Nieuwe Revu’ in woorden van navolgende strekking uitgelaten en/of (vervolgens) de navolgende tekst(en)
als weergave van voornoemd interview goedgekeurd/geautoriseerd:

- De EO weert bewust homoseksuelen, heeft Andries Knevel verklaard. Goeie zaak?

‘TIk denk dat je onderscheid moet maken tussen de homoseksuele praxis die ik afwijs en homoseksuelen als zodanig. Ik
verwerp fraudeurs ook niet compleet omdat ze fraude bedrijven. Wat ik bedoel is dit “je kunt best iemand aannemen die
een keer in de fout is gegaan. Zolang die persoon maar de intentie heeft om dergelijke misstappen niet te herhalen.’

en/of

- Ondertussen plaatst u frauderen en het praktiseren van homoseksualiteit wel op een lijn.

‘Wij christenen hebben een geweldig kwalijke eigenschap ontwikkeld: we brengen ten onrechte gradaties aan in Gods
geboden. Alsof je erg en minder erg hebt! Maar waarom zou stelen, bijvoorbeeld uitkeringen pikken van de overheid,
minder erg zijn dan zondigen tegen het zevende gebod? Ja, waarom zou een praktiserend homoseksueel beter zijn dan
een dief"?

welke hierboven weergegeven tekst(en) (vervolgens) zijn/is gepubliceerd in het weekblad ‘De Nieuwe Revu’ nummer 27
van 24 juni - 3 juli 1996".

3.3. Het Hof heeft de verdachte van het tenlastegelegde vrijgesproken en daartoe overwogen:

“Het hof is van oordeel dat de zin “Ja, waarom zou een praktiserend homoseksueel beter zijn dan een dief?” op zich zelf,
los van de context, als een beledigende uitlating wegens homoseksuele gerichtheid in de zin van artikel 137c van het
Wetboek van Strafrecht zou zijn aan te merken. Door praktiserende homoseksuelen op één lijn te stellen met plegers van
in het Wetboek van Strafrecht genoemde misdrijven wordt de waardigheid van de betreffende groep mensen miskend.
Dat deze uitlating slechts praktiserende homoseksuelen, en niet homoseksueel geaarde (niet praktiserende) personen
betreft, doet naar het oordeel van het hof aan het bovenstaande niet af. Bij homoseksuelen is immers de homoseksuele
praxis - zoals dit ook ten aanzien van heteroseksuelen kan worden aangenomen - juist sterk verbonden met hun
identiteit, zodat verwerping van die praxis verwerping van hun bijzondere identiteit impliceert. Bovendien heeft de
wetgever bij de totstandkoming van artikel 137c van het Wetboek van Strafrecht bewust de bescherming tegen
beledigende uitlatingen niet beperkt tot beledigende uitlatingen wegens homoseksuele geaardheid, maar gekozen voor
bescherming tegen beledigende uitlatingen wegens homoseksuele gerichtheid. Met homoseksuele gerichtheid wordt
bedoeld: homoseksuele geaardheid en het daarmee samenhangende gedrag.

Het hof is evenwel van oordeel dat de context waarin deze uitlating is geplaatst en de daaruit blijkende kennelijke
bedoeling daarvan het beledigende karakter aan die uitlating ontneemt. Uit die context blijkt immers duidelijk dat
verdachte in feite zegt dat hij op grond van zijn geloofsovertuiging homoseksuele praxis afwijst als zondig, namelijk als
strijdig met een van de bijbelse geboden en dat hij het, eveneens op grond van die geloofsovertuiging, onjuist vindt om
in die geboden gradaties aan te brengen. In die context wordt door de retorische vraag “waarom zou een praktiserende
homo-seksueel beter zijn dan een dief?” de waardigheid van praktiserende homoseksuelen niet aangetast. De betreffende
zin is dan niet meer dan een illustratie ter verduidelijking van de uitgedragen geloofsovertuiging.

Gezien bovendien de grondrechtelijke vrijheden van godsdienst en van meningsuiting stond het verdachte vrij zijn
geloofsovertuiging uit te dragen. De wijze waarop hij dat deed valt, zoals uit het voorgaande blijkt, binnen acceptabele
proporties.

Nu er naar het oordeel van het hof geen sprake is van een beledigende uitlating in de zin van de artikelen 137c en 137e
van het Wetboek van Strafrecht dient verdachte - alleen al om die reden - van het primair en subsidiair tenlastegelegde
te worden vrijgesproken”.

3.4.1. Het Hof heeft aldus van de tenlastegelegde uitlatingen, uitmondend in de zinsnede "Ja, waarom zou een
praktiserende homoseksueel beter zijn dan een dief?", de vergelijking met dieven/fraudeurs niet geisoleerd, maar in de
context van de uitlatingen in zijn geheel beschouwd. Dat leidde het Hof tot het oordeel dat de uitlatingen de waardigheid
van praktiserende homoseksuelen niet aantasten. Bij de waardering van die context heeft het Hof in het bijzonder
betekenis toegekend aan het feit dat de gebezigde vergelijking van in de ogen van de verdachte verboden gedragingen,
de functie had om de inhoud van diens geloofsovertuiging nader uiteen te zetten.

3.4.2. Door te overwegen als hiervoor onder 3.3 is weergegeven, heeft het Hof mede als zijn oordeel tot uitdrukking
gebracht dat de voor praktiserende homoseksuelen op zichzelf beschouwd kwetsende en of grievende vergelijking met
fraudeurs en dieven een beledigend karakter kan missen, indien die verwijzing naar fraude en diefstal dient ter
aanduiding van de in de geloofsopvatting van de verdachte verankerde opvatting omtrent het evenzeer zondige karakter
van een homoseksuele levenswijze.

3.4.3. Noch door de wijze waarop het Hof (blijkens het hiervoor onder 3.4.1 overwogene) de context heeft betrokken in
zijn oordeel over de zinsneden die de kern van de tenlastegelegde uitlatingen vormen, noch door de betekenis die het Hof
(blijkens het hiervoor onder 3.4.2 overwogene) heeft toegekend aan de omstandigheid dat die zinsneden een uiting zijn
van de geloofsovertuiging van de verdachte, heeft het Hof blijk gegeven van een onjuiste opvatting ten aanzien van de
term "beledigend", die de steller van de tenlastelegging kennelijk heeft gebezigd in de betekenis die daaraan in de art.
137c en 137e Sr toekomt.

3.4.4. Het oordeel van het Hof dat de vergelijking van de homoseksuele praxis met andere in verdachtes religieuze
opvatting eveneens zondige gedragingen, ook als die als strafbare gedragingen in het Wetboek van Strafrecht
voorkomen, binnen de grenzen van het aanvaardbare is gebleven, en daarom een beledigend karakter mist, getuigt
evenmin van een onjuiste rechtsopvatting. Het Hof mocht in dat oordeel betrekken dat de vrijheid van godsdienst en van
meningsuiting mede bepalend kunnen zijn voor het al dan niet aannemen van een beledigend karakter van - op zichzelf
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beschouwd kwetsende of grievende - uitlatingen. De Hoge Raad neemt daarbij in aanmerking dat in 's Hofs overwegingen
besloten ligt dat deze uitlatingen kenbaar in direct verband stonden met de uiting van de geloofsopvatting van de
verdachte en als zodanig voor hem van betekenis zijn in het maatschappelijk debat.

3.5. Aangezien ook overigens niet blijkt van enige omstandigheid op grond waarvan de vrijspraak zou zijn aan te merken
als een andere dan die waarop in voormeld art. 430, eerste lid, Sv wordt gedoeld, kan de Advocaat-Generaal bij het Hof
in zijn beroep niet worden ontvangen.

4. De bestreden beslissing voorzover betrekking hebbende op de vordering van de benadeelde partij

Nu de verdachte in hoger beroep is vrijgesproken van het hem tenlastegelegde en de Advocaat-Generaal bij het Hof niet-
ontvankelijk is in het door hem ingestelde cassatieberoep, komt de Hoge Raad niet toe aan de beoordeling van de
bestreden beslissing voorzover deze betrekking heeft op de vordering van de benadeelde partij, ook al moet die
beslissing in zoverre verbeterd worden gelezen dat de benadeelde partij niet-ontvankelijk is in haar vordering.

5. Slotsom

Hetgeen hiervoor is overwogen brengt mee dat de Advocaat-Generaal bij het Hof niet-ontvankelijk moet worden
verklaard in het beroep en het namens de benadeelde partij voorgestelde middel niet aan de orde kan komen.

6. Beslissing
De Hoge Raad verklaart de Advocaat-Generaal bij het Hof niet-ontvankelijk in het beroep.

Dit arrest is gewezen door de vice-president W.J.M. Davids als voorzitter, en de raadsheren
G.J.M. Corstens, A.M.M. Orie, A.M.J. van Buchem-Spapens en 1.P. Balkema, in bijzijn van de griffier S.P. Bakker, en
uitgesproken op 9 januari 2001.

Conclusie

Nr. 00945/99
Mr Machielse
Zitting 26 september 2000

Conclusie inzake:
[Verzoeker=verdachte]

Edelhoogachtbaar College,

1. Verzoeker is bij arrest van het gerechtshof te 's-Gravenhage van 9 juni 1999 vrijgesproken, na een veroordelend
vonnis van de Rechtbank te 's-Gravenhage van 6 oktober 1998. Verzoeker was in eerste aanleg veroordeeld voor het
primair tenlastegelegde, te weten het "zich in het openbaar, bij geschrift, opzettelijk beledigend uitlaten over een groep
mensen wegens hun homoseksuele gerichtheid", tot een geldboete van fl. 300,-- subsidiair 6 dagen hechtenis en tot
betaling van een bedrag van fl. 157,84 aan de benadeelde partij Stichting Azimut.

De onderhavige zaak is bekend uit de publiciteit, niet in de laatste plaats omdat verzoeker een parlementariér is die - ook
meer beroepsmatig - van zich laat horen.

2. Het Openbaar Ministerie heeft tijdig cassatieberoep ingesteld en één middel van cassatie voorgesteld.

3. Voorts heeft mr G. Spong, advocaat te Amsterdam, namens de benadeelde partij een middel van cassatie
voorgesteld.

4. Art. 430 lid 1 Sv bepaalt dat tegen een vrijspraak geen cassatieberoep open staat. Op grond van de rechtspraak van
uw Raad lijdt deze regeling uitzondering, indien het een zogenoemde onzuivere vrijspraak betreft. Daarvan is onder meer
sprake indien de verdachte van iets anders is vrijgesproken dan aan hem was tenlastegelegd.

5.1. Aan verzoeker is primair tenlastegelegd dat:

hij in of omstreeks de periode van 10 juni 1996 tot en met 3 juli 1996 te 's-Gravenhage en/of elders in Nederland,
tezamen en in vereniging met anderen of een ander, althans alleen, zich in het openbaar schriftelijk opzettelijk
beledigend heeft uitgelaten over een groep mensen, te weten homoseksuele mensen, wegens hun homoseksuele
gerichtheid, hebbende hij, verdachte, op 10 juni 1996 te 's-Gravenhage opzettelijk tijdens een interview/ vraaggesprek
met een of meer medewerker(s) van het weekblad 'De Nieuwe Revu' zich in woorden van navolgende strekking uitgelaten
en/of (vervolgens) de navolgende tekst(en) als weergave van vorengenoemd interview/ vraaggesprek
goedgekeurd/geautoriseerd:

- De EO weert bewust homoseksuelen, heeft Andries Knevel verklaard. Goeie zaak? 'k denk dat je onderscheid moet
maken tussen de homoseksuele praxis die ik afwijs en homoseksuelen als zodanig. Ik verwerp fraudeurs ook niet
compleet omdat ze fraude bedrijven. Wat ik bedoel is dit "je kunt best iemand aannemen die een keer in de fout is
gegaan. Zolang die persoon maar de intentie heeft om degelijke misstappen niet te herhalen."" en/of
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- Ondertussen plaatst u frauderen en het praktiseren van homoseksualiteit wel op een lijn.

'Wij christenen hebben een geweldig kwalijke eigenschap ontwikkeld: we brengen ten onrechte gradaties aan in Gods
geboden. Alsof je erg en minder erg hebt! Maar waarom zou stelen, bijvoorbeeld uitkeringen pikken van de overheid,
minder erg zijn dan zondigen tegen het zevende gebod? Ja, waarom zou een praktiserend homoseksueel beter zijn dan
een dief?'

welke hierboven weergegeven tekst(en) (vervolgens) zijn/is gepubliceerd in het weekblad 'De Nieuwe Revu' nummer 27
van 27 juni - 3 juli 1996;

5.2. Aan verzoeker is subsidiair tenlastegelegd dat:

hij in of omstreeks de periode van 10 juni 1996 tot en met 03 juli 1996 te 's-Gravenhage en/of elders in Nederland,
tezamen en in vereniging met anderen of een ander, althans alleen, anders dan ten behoeve van zakelijke berichtgeving,
een of meer uitlating(en) openbaar heeft gemaakt die, naar hij wist of redelijkerwijs moest vermoeden, voor een groep
mensen, te weten homoseksuele mensen, wegens hun homoseksuele gerichtheid, beledigend was/waren, hebbende hij,
verdachte, zich op 10 juni 1996 te 's-Gravenhage tijdens een interview met een of meer medewerker(s) van het
weekblad 'De Nieuwe Revu' in woorden van navolgende strekking uitgelaten en/of (vervolgens) de navolgende tekst(en)
als weergave van voornoemd interview goedgekeurd/geautoriseerd:

- De EO weert bewust homoseksuelen, heeft Andries Knevel verklaard. Goeie zaak? 'Tk denk dat je onderscheid moet
maken tussen de homoseksuele praxis die ik afwijs en homoseksuelen als zodanig. Ik verwerp fraudeurs ook niet
compleet omdat ze fraude bedrijven. Wat ik bedoel is dit "je kunt best iemand aannemen die een keer in de fout is
gegaan. Zolang die persoon maar de intentie heeft om degelijke misstappen niet te herhalen."" en/of

- Ondertussen plaatst u frauderen en het praktiseren van homoseksualiteit wel op een lijn.

'Wij christenen hebben een geweldig kwalijke eigenschap ontwikkeld: we brengen ten onrechte gradaties aan in Gods
geboden. Alsof je erg en minder erg hebt! Maar waarom zou stelen, bijvoorbeeld uitkeringen pikken van de overheid,
minder erg zijn dan zondigen tegen het zevende gebod? Ja, waarom zou een praktiserend homoseksueel beter zijn dan
een dief?’

welke hierboven weergegeven tekst(en) (vervolgens) zijn/is gepubliceerd in het weekblad 'De Nieuwe Revu' nummer 27
van 24 juni - 3 juli 1996;

6. Het hof heeft de gegeven vrijspraken als volgt gemotiveerd:

Het hof is van oordeel dat de zin "Ja, waarom zou een praktiserend homoseksueel beter zijn dan een dief?" op zich zelf,
los van de context, als een beledigende uitlating wegens homoseksuele gerichtheid in de zin van artikel 137c van het
Wetboek van Strafrecht zou zijn aan te merken. Door praktiserende homoseksuelen op één lijn te stellen met plegers van
in het Wetboek van Strafrecht genoemde misdrijven wordt de waardigheid van de betreffende groep mensen miskend.
Dat deze uitlating slechts praktiserende homoseksuelen, en niet homoseksueel geaarde (niet praktiserende ) personen
betreft, doet naar het oordeel van het hof aan het bovenstaande niet af. Bij homoseksuelen is immers de homoseksuele
praxis - zoals dit ook ten aanzien van heteroseksuelen kan worden aangenomen - juist sterk verbonden met hun
identiteit, zodat verwerping van die praxis verwerping van hun bijzondere identiteit impliceert. Bovendien heeft de
wetgever bij de totstandkoming van artikel 137c van het Wetboek van Strafrecht bewust de bescherming tegen
beledigende uitlatingen niet beperkt tot beledigende uitlatingen wegens homoseksuele geaardheid, maar gekozen voor
bescherming tegen beledigende uitlatingen wegens homoseksuele gerichtheid. Met homoseksuele gerichtheid wordt
bedoeld: homoseksuele geaardheid en het daarmee samenhangende gedrag.

Het hof is evenwel van oordeel dat de context waarin deze uitlating is geplaatst en de daaruit blijkende kennelijke
bedoeling daarvan het beledigende karakter aan die uitlating ontneemt. Uit die context blijkt immers duidelijk dat
verdachte in feite zegt dat hij op grond van zijn geloofsovertuiging homoseksuele praxis afwijst als zondig, namelijk als
strijdig met een van de bijbelse geboden en dat hij het, eveneens op grond van die geloofsovertuiging, onjuist vindt om
in die geboden gradaties aan te brengen. In die context wordt door de retorische vraag "waarom zou een praktiserende
homoseksueel beter zijn dan een dief?" de waardigheid van praktiserende homoseksuelen niet aangetast. De betreffende
zin is dan niet meer dan een illustratie ter verduidelijking van de uitgedragen geloofsovertuiging. Gezien bovendien de
grondrechtelijke vrijheden van godsdienst en van meningsuiting stond het verdachte vrij zijn geloofsovertuiging uit te
dragen. De wijze waarop hij dat deed valt, zoals uit het voorgaande blijkt, binnen acceptabele proporties.

Nu er naar het oordeel van het hof geen sprake is van een beledigende uitlating in de zin van de artikelen 137c en 137e
van het Wetboek van Strafrecht dient verdachte - alleen al om die reden - van het primair en subsidiair tenlastegelegde
te worden vrijgesproken.

7. Uit 's hofs hiervoor onder 6. weergegeven overweging volgt dat zijn vrijspraak zowel betrekking heeft op het in de
tenlastelegging - primair - opgenomen opzetverwijt als het daarin - subsidiair - opgenomen culpaverwijt.(1) In beide
gevallen heeft het hof klaarblijkelijk - en in essentie samengevat - zijn vrijspraken laten berusten op zijn oordelen:

(i) dat verzoekers uiting "Ja, waarom zou een praktiserend homoseksueel beter zijn dan een dief?", geisoleerd beschouwd
als beledigend kan gelden;

(ii) dat de gewraakte zin echter moet worden beoordeeld in samenhang met de context waarin deze uitlating is gedaan;
(iii) dat die context gevormd wordt door verdachtes uitleg van zijn geloofsovertuiging;

(iv) dat de gewraakte zin slechts een illustratie is die bedoeld is ter verduidelijking van verdachtes geloofsovertuiging;

(v) dat gelet op die context de aangehaalde zin de waardigheid van praktiserende homosexuelen niet aantast.

Het gerechtshof heeft bovendien eraan herinnerd dat het aan verdachte geoorloofd was zijn geloofsovertuiging uit te
dragen en is tot de slotsom gekomen dat verdachte dat niet op onaanvaardbare wijze heeft gedaan. Vervolgens kwam
het hof tot een vrijspraak omdat naar zijn oordeel geen beledigende uitlating door verzoeker is gedaan.

In cassatie moet derhalve worden onderzocht of dit samenstel van oordelen van juistheid getuigt.

8. Laat ik vooropstellen dat ik het oordeel van het hof deel, dat de uitlating, "Ja, waarom zou een praktiserend
homoseksueel beter zijn dan een dief?" "op zich zelf, los van de context, als een beledigende uitlating wegens
homoseksuele gerichtheid in de zin van artikel 137c van het Wetboek van Strafrecht zou zijn aan te merken". Deze
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uitlating tast op zichzelf beschouwd de waardigheid van homoseksuele mensen aan en brengt hen als groep in
diskrediet.(2) Terzijde merk ik op dat, nu deze enkele uitlating vanwege haar inhoud so wie so als grievend zou kunnen
worden bestempeld, verzoekers opzet tot deze belediging eveneens zou kunnen worden verondersteld.(3)

9. De vraag die dus meteen opdoemt is of er reden is, om aan te nemen dat op grond van de context waarin verzoekers
woorden zijn geplaatst en de eventueel daarmee gepaard gaande (grondwettelijke) rechtsbescherming van verzoeker,
het in beginsel beledigende karakter van die woorden in de zin van de artikelen 137c en 137e Sr daaraan komt te
ontvallen.

10. Vermeulen heeft uit de jurisprudentie, mijns inziens met juistheid, een fundamentele eis gedestilleerd waaraan een
beroep op geloofsbelijdenis dan wel op de vrijheid van meningsuiting moet voldoen wil het beledigend karakter komen te
ontvallen: de uiting moet de godsdienstige overtuiging direct uitdrukken. "Uit de uiting zelf moet op te maken zijn dat het
gaat om het uitdragen van een godsdienstige of geloofsovertuiging; indien dat niet het geval is kan enkel de vrijheid van
meningsuiting worden ingeroepen”.(4) Ik voeg hier meteen aan toe dat de Hoge Raad inmiddels ook meermalen tot
uitdrukking heeft gebracht dat de context van de uitlatingen van groot belang is; zo dienen passages in een geschrift in
samenhang met de overige inhoud van dat geschrift, en ook gelet op de strekking daarvan, te worden gelezen.(5) Dat
het om een godsdienstige of geloofsovertuiging gaat, kan dus 66k direct uit de context van een geschrift worden
opgemaakt.

Voorts benadrukt Vermeulen meermalen, mijns inziens eveneens op steekhoudende gronden, dat "de interpretatie die de
betrokkene van de door hem ingeroepen religieuze of levensbeschouwelijke regels geeft uitgangspunt [dient] te zijn"(6)
en dat verder van belang is dat "geloofsverkondiging - naar haar aard - veelal met zich brengt dat anders- of niet-
gelovigen gekwetst worden; de verkondiger probeert immers anderen ervan te overtuigen dat hun godsdienst of
levensovertuiging onjuist is, dat ze dwalen, zondigen etc. en zich - omwille van hun eigen heil - tot de waarheid (d.w.z.
zijn waarheid) dienen te bekeren".(7)

Anders evenwel dan Vermeulen, meen ik niet dat het erop lijkt dat de (huidige) artikelen 137c en 137e Sr "de vrijheid
van meer orthodoxe groeperingen om de traditionele sexuele moraal te verkondigen aantast", mede nu de wetgever
zulks niet uitdrukkelijk heeft onderschreven, hetgeen Vermeulen zelf overigens eveneens uitdrukkelijk onderkent.(8) Ook
meer orthodoxe gelovigen, of dit nu de Joodse traditie, de christelijke facties, de Islam of gelovigen van anderen huize
betreft, hebben op grond van art. 6 GW een sterk recht om hun geloof - op enigerlei wijze - uit te dragen en te
verkondigen.(9)

11. Ik keer terug naar de vraag of 's hofs interpretatie en kwalificatie van verzoekers uitlating, gelet op de context waarin
deze is geplaatst, terecht in het beschermende kader van art. 6 GW is geplaatst.

12. In mijn ogen is dit, met overigens de nodige voorzichtigheid, wel het geval. 's Hofs oordeel dat verzoekers gewraakte
uitspraak niet meer dan een illustratie is ter verduidelijking van verzoekers uitgedragen geloofsovertuiging, acht ik
feitelijk en niet onbegrijpelijk. Verzoeker geeft weliswaar eerst aan wat de christelijke leer behelst, en ventileert
vervolgens zijn wat persoonlijker kritiek op het werken met gradaties in Gods geboden, maar ook dat doet verzoeker
klaarblijkelijk op grond van en in directe aansluiting op zijn geloofsbeleving. Immers, dat het om geloofsovertuiging gaat
kan in casu direct uit de context van het op schrift gestelde interview worden opgemaakt. De laatste zin, die de
telastelegging uit het interview citeert, staat in rechtstreeks verband tot de eerdere uitlatingen. Verzoeker ontdoet daarin
de geboden Gods van hun door christenen aangebrachte nuanceringen en komt dan tot de retorische vraag waarom het
ene verbod ("Gij zult niet stelen") zwaarder zou zijn dan het andere ("Gij zult geen onkuisheid doen"), waarom de een die
het ene verbod schendt beter zou zijn dan degeen die het andere verbod aan zijn laars lapt.

Enige terughoudendheid acht ik bovendien wel op zijn plaats voor een rechter, die de lastige vraag of sprake is van een
(zuivere) "geloofsverkondiging"(10) moet beantwoorden.(11) De grens tussen min of meer persoonlijke
levensbeschouwelijke uitingen en (zuivere) geloofsverkondigingen is immers vaag en vloeiend. Wanneer op het eerste
gezicht meer levensbeschouwelijke uitingen worden verpakt in een boodschap waarin ook de christelijke leer wordt
verkondigd, krijgen die levensbeschouwingen al snel de kleur van een geloofsverkondiging.(12) Weliswaar blijft er, ook
binnen een bredere context van (op de bijbel gestoelde) uitingen, ruimte bestaan voor een verklaring die van een strikt
persoonlijke visie getuigt waarmee - op zichzelf genomen - niet met vrucht de bescherming van art. 6 GW kan worden
inroepen,(13) maar in verzoekers zaak acht ik dit niet het geval. Kortom: 's hofs oordeel dat (i t/m iv) verzoekers
gewraakte uiting gelet op de context waarin dit is gesteld een vorm van geloofsbelijdenis is geweest, houdt in cassatie
stand.

13. Rijst nu de vraag of hetzelfde geldt voor het oordeel van het hof dat (v) deze geloofsbelijdenis gelet op die context de
waardigheid van homosexuelen niet aantast. In dit opzicht is van belang dat het grondrecht van geloofsverkondiging
gelet op de wetsgeschiedenis van deze bepaling (in een situatie als de onderhavige) een sterk grondrecht is; zo heeft dit
een beduidend sterkere horizontale werking dan het grondrecht van vrije meningsuiting.(14)

Verzoeker heeft gesteld dat zijn geloof de homoseksuele praxis verbiedt, zoals ook bijvoorbeeld stelen zondig is.
Inhoudelijk voegt het gegeven voorbeeld niets toe aan de boodschap. Verzoeker heeft bijvoorbeeld niet gezegd dat alle
praktiserende homoseksuelen misdadigers zijn, evenals dieven. De uitlatingen van verzoeker beperken zich, zoals
gezegd, tot een uitleg van zijn religieuze overtuiging en verbinden daaraan geen conclusies die de perken van die
overtuiging te buiten gaan.(15) Voor de waardering van de context acht ik ook wel van belang dat het gaat om een
interview, waarbij het zaak is voor de vragende journalisten om aan de geinterviewde prikkelende, ongewone,
geruchtmakende antwoorden te ontlokken. De gemiddelde lezer zal zich van dit bijzondere karakter van de publikatie
bewust moeten zijn en moeten bedenken dat zo een vraaggesprek meestal weinig ruimte voor genuanceerde uitleg biedt.
De beperkingsclausule op art. 6 GW is derhalve mijns inziens niet in het geding.(16) De vergelijking van de homosexuele
praktijk, als belichaming van zondig gedrag dat in strijd is met de geboden, met ander zondig gedrag, zoals het
wegnemen van andermans eigendom, moet als toegevoegd, aan de Bijbel ontleend voorbeeld mijns inziens in zowel
grondwettelijke als strafrechtelijke zin worden gesauveerd.

14. De Procureur-Generaal bij het hof te 's-Gravenhage schrijft in zijn cassatiemiddel wel dat het hof de bedoeling van
verzoeker op de voorgrond heeft gesteld in plaats van de aard van de uitlating, maar het gerechtshof heeft terecht de
context van de uitlating in zijn beschouwingen betrokken en heeft op grond daarvan geen beledigend karakter
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aangenomen. Het middel gaat ook uit van een verkeerde lezing van de overwegingen van het hof door te stellen dat
verzoeker de Bijbelse terminologie heeft verlaten en aansluiting heeft gezocht bij eigentijdse strafrechtelijke begrippen.
De steller van het middel voert dit punt kennelijk aan om de uitlatingen van verzoeker los te maken van hun
geloofsachtergrond. In de overwegingen van het hof ligt evenwel besloten dat de gelijkstelling van praktiserende
homosexuelen met praktiserende dieven enkel een illustratie was van de stelling van verzoeker dat het één niet minder
een zonde is dan het andere. Ik waag ook te bestrijden dat verzoeker zich van typisch strafrechtelijke begrippen heeft
bediend. Woorden als "stelen", "uitkeringen pikken" hebben een alledaagse, voor ieder begrijpelijke betekenis, nog
daargelaten dat het verbod "Gij zult niet stelen" niet uitsluitend strafrechtelijke betekenis heeft.

15. 's Hofs oordeel dat er geen sprake is van een beledigende uitlating in de zin van de artikelen 137c en 137e van het
Wetboek van Strafrecht, acht ik dan ook juist. Het geeft geen blijk van een onjuiste rechtsopvatting van "beledigend" in
de zin van de genoemde strafrechtsbepalingen. Dat de desbetreffende uitingen - op zijn zachtst gezegd - homoseksuelen
uiterst onaangenaam zullen hebben getroffen, kan hieraan in strafrechtelijke zin niet afdoen.

16. Nu 's hofs vrijspraken naar mijn oordeel zuiver zijn, acht ik het door het openbaar ministerie ingestelde
cassatieberoep niet-ontvankelijk. Derhalve zal de Hoge Raad evenmin in kunnen gaan op het namens de beledigde
partijen ingediende middel.

17. Deze conclusie strekt ertoe dat de Hoge Raad het openbaar ministerie niet-ontvankelijk verklaart in diens
cassatieberoep.

De Procureur-Generaal
bij de Hoge Raad der Nederlanden,

1 Vgl. (de conclusie van A-G Meijers v66r) HR NJ 1987, 534, m.nt GEM.

2 MvA, Kamerstukken II 1969-1970, 9724, nr. 6, p. 5.

3 NLR, aant. 5 op art. 261 Sr.

4 B.P. Vermeulen, artikel 6, in: Akkermans/Koekoek, De Grondwet, Een artikelsgewijs commentaar, tweede druk, p.
124.

5 Zie onder meer HR NJ 1991, 313, rov. 5.3 en de conclusie van A-G Leijten; HR NJ 1990, 667, m.nt, 't H en HR NJ 1986,
689.

6 B.P. Vermeulen, t.a.p., p. 127.

7 B.P. Vermeulen, t.a.p., p. 140. Zie voor dit problematische karakter van de geloofsverkondiging ook N.L.R., aant. 9 op
art. 137c Sr en Janssen, (diss.), p. 394-396.

8 B.P. Vermeulen, t.a.p., p. 124.

9 Vgl. EHRM, NJ 1998, 359, m.nt. EJD; HR (eerste kamer) AB 1984, 366 m.nt. FHvdB / HR (eerste kamer) NJ 1985, 350,
m.nt. EEA.

10 Vgl. op dit punt rov 6 van het hof, dat zich aansloot bij de President in kort geding, in de civiele zaak tegen "de
Goerees", naar aanleiding waarvan de Hoge Raad (eerste kamer) zijn in HR NJ 1991, 289, m.nt. EAA. gepubliceerde
arrest heeft gewezen.

11 Zie de noot van Alkemade in de civiele zaak tegen "de Goerees", naar aanleiding waarvan de Hoge Raad (eerste
kamer) zijn in HR NJ 1991, 289, m.nt. EAA. gepubliceerde arrest heeft gewezen. De annotator bij deze uitspraak getuigt
ervan enige moeite te hebben met het feit dat "de rechter zo wel heel dicht bij de vraag wat tot de geloofsverkondiging
kan worden gerekend"..

12 Zie de - op dit punt kritische - noot van 'tH, rubriek 5, bij HR NJ 1992, 568 en de aldaar genoemde jurisprudentie.

13 Zie HR NJ 1986, 689, m.nt. 't H, en in het bijzonder rubriek 3. en 4 in deze noot, waarin een heldere (semantische)
analyse wordt gegeven van het - niet steeds doorslaggevende - belang van de context van beledigende uitlatingen..

14 B.P. Vermeulen, t.a.p., p. 134-141, m.n. p. 134-135, nt. 179.

15 Zie het arrest van het gerechtshof Arnhem, nr. 6 in HR NJ 1991, 289, waar sprake was van kennelijk onjuiste en
onzorgvuldige suggesties van verbanden tussen homosexualiteit en AIDS..

16 Anders - in civilibus - in het bijzonder HR NJ 1991, 289 en ook HR NJ 1988, 702
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Rechtsgebied: Straf

Soort procedure: Herziening

Uitspraak

6 mei 2003
Strafkamer

nr. 02722/02 H
SM

Hoge Raad der Nederlanden
Arrest

op een aanvrage tot herziening van

a. een in kracht van gewijsde gegaan arrest van het Gerechtshof te Arnhem, nummer 21/000944-47, van 29 december 1997, en

b. een arrest van de Hoge Raad, nummer 108.960, van 18 mei 1999, ingediend door:

[aanvraagster], wonende te [woonplaats], weduwe van [betrokkene], geboren te [geboorteplaats] op [geboortedatum] 1934, overleden te
[woonplaats] op 9 juni 2002, inzake een tegen deze uitgesproken, hierna te vermelden veroordeling.

1. De uitspraken waarvan herziening is gevraagd

1.1. Het Hof heeft in hoger beroep - met vernietiging van een vonnis van de Rechtbank te Zwolle van 28 maart 1997 - [betrokkene] ter zake
van 1. "het medeplegen van het in het openbaar, mondeling, aanzetten tot discriminatie van mensen wegens hun ras" veroordeeld tot twee
maanden gevangenisstraf voorwaardelijk met een proeftijd van twee jaren, alsmede tot een geldboete van f 7.500,--, subsidiair zeventig
dagen hechtenis.

1.2. De Hoge Raad heeft het tegen het arrest van het Hof ingestelde beroep in cassatie verworpen.
2. De aanvrage tot herziening

De aanvrage tot herziening is aan dit arrest gehecht en maakt daarvan deel uit.

3. Beoordeling van de aanvrage

3.1. Voorzover in de aanvrage is verzocht om herziening van het arrest van de Hoge Raad, kan de aanvrage niet worden ontvangen,
aangezien dat arrest niet is een einduitspraak houdende veroordeling in de zin van art. 457, eerste lid, Sv.

3.2. Voorzover in de aanvrage is verzocht om herziening van het arrest van het Hof, moet het volgende worden vooropgesteld.

Als grondslag voor een herziening kunnen, voorzover hier van belang, krachtens het eerste lid, aanhef en onder 2° van art. 457 Sv slechts
dienen een of meer door een opgave van bewijsmiddelen gestaafde omstandigheden die bij het onderzoek op de terechtzitting niet zijn
gebleken en die het ernstig vermoeden wekken dat, waren zij bekend geweest, het onderzoek der zaak zou hebben geleid hetzij tot vrijspraak
van de veroordeelde, hetzij tot ontslag van rechtsvervolging, hetzij tot niet-ontvankelijkverklaring van het openbaar ministerie, hetzij tot
toepasselijkverklaring van een minder zware strafbepaling.

3.3. De aanvrage steunt op de stelling dat het Hof de bewezenverklaarde uitlating, luidende: "Wij schaffen, zodra wij de mogelijkheid en de
macht hebben, de multiculturele samenleving af" ten onrechte heeft gekwalificeerd als een strafbaar feit in de zin van art. 137d Sr, aangezien
het Hof er ten tijde van de behandeling van de zaak niet mee bekend was dat de aldus geuite wens in brede kringen van de maatschappij
leefde.

3.4. Het Hof heeft in zijn arrest onder meer overwogen:

"De uitlating "Wij schaffen ... de multiculturele samenleving af" kan - bezien in samenhang met de overige tijdens de demonstratie gedane
uitlatingen, in het bijzonder de woorden "Nederland voor de Nederlanders", "Eigen Volk Eerst" en "Vol is Vol" - niet anders worden gezien dan
als een discriminatoire uitlating met betrekking tot in Nederland aanwezige (groepen van) etnische minderheden, immers kunnen deze
uitlatingen niet anders worden beschouwd dan als te zijn gericht op de verwijdering van (leden van) etnische minderheden uit de Nederlandse
samenleving.

Het kan niet anders of de verdachte en zijn mededaders hebben geweten dat de uitlatingen discriminerend waren en aanzetten tot
discriminatie van (leden van) etnische minderheden."

3.5. Aldus heeft het Hof geoordeeld dat het aanzetten tot discriminatie van mensen wegens hun ras, als bedoeld in art. 137d Sr, ten laste van
[betrokkene] bewezen moet worden verklaard op de grond dat diens uitlatingen niet anders kunnen worden begrepen dan als een oproep tot
verwijdering van (leden van) etnische minderheden uit de Nederlandse samenleving. Het in de aanvrage gestelde, dat de uitlatingen op zich
niet betwist, kan niet gelden als een beroep op omstandigheden als hiervoor onder 3.2 vermeld, aangezien dit het hiervoor onder 3.4
weergegeven oordeel niet aantast zodat de aanvrage in zoverre kennelijk ongegrond is.

4. Beslissing
De Hoge Raad:
Verklaart de aanvrage niet-ontvankelijk wat betreft het verzoek tot herziening van het arrest van de Hoge Raad van 18 mei 1999;

Wijst de aanvrage af wat betreft het verzoek tot herziening van het arrest van het Hof te Arnhem van 29 december 1997.

Dit arrest is gewezen door de vice-president W.J.M. Davids als voorzitter, en de raadsheren A.J.A. van Dorst en E.J. Numann, in bijzijn van de
waarnemend-griffier L.J.J. Okker-Braber, en uitgesproken op 6 mei 2003.

[ http: //zoeken.rechtspraak.nl/default.aspx?sear chtype= kenmerken& instantie_uz=Hoge+ Raad]
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CERD-4-a / CERD-6

Subject : incitement to racial discrimination / incitementsaicts of violence / states parties
shall assure effective remedies

Keywords: incitement to discrimination / incitement to vioten/ freedom of expression /
effective remedy

Communication : 004/1991

Parties: L.K. v. the Netherlands

Reference : opinion of 16 March 1993

Facts:

1. The author of the communication (dated 6 Decerh@1) is L.K., a Moroccan citizen currently reaiglin
Utrecht, the Netherlands. He claims to be a viafrwiolations by the Netherlands of articles 2,ggaaph 1(d);
4 litera c), 5, litera d(i) and litera e(iii); a®dof the International Convention on the Eliminatif All Forms of
Racial Discrimination. The author is representeddynsel.

THE FACTS AS FOUND BY THE COMMITTEE:

2.1 On 9 August 1989, the author, who is partidibabled, visited a house for which a lease had b&ered to
him and his family, in the Nicholas Ruychaverstraastreet with municipal subsidized housing ineldht. He
was accompanied by a friend, A.B. When they arrigene twenty people had gathered outside the house
During the visit, the author heard several of th®th say and shout: "No more foreigners". Othetimated to
him that if he were to accept the house, they wealdire to it and damage his car. The authorAaid then
returned to the Municipal Housing Office and askwlofficial responsible for the file to accompahgm to the
street. There, several local inhabitants told tifieial that they could not accept the author asrtheighbour,
due to a presumed rule that no more than 5% dttieet's inhabitants should be foreigners. Toldribasuch
rule existed, street residents drafted a petitibickwnoted that the author could not be accepted an
recommended that another house be allocated farhigy.

2.2 On the same day, the author filed a complaitft thie municipal police of Utrecht, on the grouhdt he had
been the victim of racial discrimination under @gil137 (litera ¢ and d) of the Criminal Code (Weth van
Strafrecht). The complaint was directed againstha$e who had signed the petition and those whagghthered
outside the house. He submits that initially, tbéqge officer refused to register the complaint] dimat it took
mediation by a local anti- discrimination group drefthe police agreed to prepare a report.

2.3 The State party's version of the facts coircidea large extent with that given by the authdgth some
differences. According to the State party, the authsited the house allocated to him by the Mypatity of
Utrecht twice, once on 8 August 1989, together ittofficial of the Utrecht Municipal Housing Depaent,
and again on 9 August 1989 with a friend. During fihst visit, the official started a conversatioith a local
resident, a woman, who objected to the authorfatuge tenant and neighbour. During the convergsaseveral
other residents approached and made remarks sugteage got enough foreigners in this street" afdey
wave knives about and you don't even feel saf@ur pwn street”. While the author was no longeseng
when these remarks were made, the Housing Deparuffesial was told that the house would be sefiomas
soon as the prior tenant's lease had expired. fwteecond visit, it is submitted that when thénauarrived at
the house with a friend, A.B., a group of localidests had already gathered to protest againgidgtential
arrival of another foreigner. When the author reradireluctant to reject the Housing Departmenfter ofhe
residents collected signatures on a petition. Sidnea total of 28 local residents, it bore theciiption "Not
accepted because of poverty? Another house fdathiy please?", and was forwarded to the HousiegtD
official.

2.4 In response to the complaint of 9 August 1988 police prepared a report on the incident (F-dterbaal
No. 4239/89) on 25 September 1989, according t&thte party, 17 out of the 28 residents who hguesi the
petition had been questioned by the police, andoldd not be contacted before the police reportfivadized.

2.5 In the meantime, the author's lawyer had apgrike prosecutor at the District Court of Utremfhthe matter
and requested access to all the documents inléhéifn 2 October 1989, the prosecutor forwardedehe
documents, but on 23 November 1989 he informedtitleor that the matter had not been registered as a
criminal case with his office, because it was restain that a criminal offence had taken place AQanuary
1990, therefore, counsel requested the Court okAppf Amsterdam (Gerechtshof) to order the prasecwf
the "group of residents of the Nicholas Ruychavaedtin Utrecht” for racial discrimination, purstam article
12 of the Code of Criminal Procedure.
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2.6 Counsel submits that after several months,dsinformed that the Registry of the Court of Apead
indeed received the case file on 15 January 198@GrCQunspecified date but shortly thereafter, trusétutor-
General at the Court of Appeal had requested fuittiermation from the District Court Prosecutoish was
supplied rapidly. However, it was not until 10 Agid91 that counsel was able to consult the supgheany
information, although he has sought to obtain iseweral occasions between 15 February 1990 afél®iary
1991. It was only after he threatened to applyafoimmediate judgment in tort proceedings agahest t
prosecutor at the Court of Appeal that the casepméi®n the Court agenda for 10 April 1991. On SdHha
1991, the Prosecutor-General at the Court of Apaslatd the Court to declare the complaint unfourtted
refuse to hear it on public interest grounds.

2.7 Before the Court of Appeal, it transpired thaly two of the street's inhabitants had actuadigrb
summoned to appear, they did not appear persdmallywere represented. By judgment of 10 June 119@1,
Court of Appeal dismissed the author's requesielld inter alia that the petition was not a docunwén
deliberately insulting nature, nor a document thas inciting to racial discrimination within the eméng of
article 137, litera c) and e), of the Criminal Cotiethis context, the Court of Appeal held tha treading to the
petition - which, taking into account statementglenduring the hearing and to the police, shoulthtezpreted
as meaning "Not accepted because of a fight? Anditese for the family please?" - could not be aered to
be insulting or as an incitement to racial discniation, however regrettable and undesirable it triglve been.

2.8 Under article 12 of the Code of Criminal Prageg counsel requested the Prosecutor-Generag at th
Supreme Court to seek the annulment of the deciditime Court of Appeal, in the interest of law. @duly
1991, the request was rejected. As a last resmrsel wrote to the Minister of Justice, asking binorder the
prosecutor to initiate proceedings in the case.Miméster replied that he could not grant the rexjses the
Court of Appeal had fully reviewed the case anddtveas no scope for further proceedings underlarii2 of
the Code of Criminal Procedure. However, the Maristsked the Chief Public Prosecutor in Utrechaise the
problems encountered by the author in tripartitescttations between the Chief Public Prosecuter Mayor
and the Chief of the Municipal Police of Utrecht.guch tripartite consultations on 21 January 1€92as
agreed that anti-discrimination policy would re@epriority attention.

THE COMPLAINT:

3.1 The author submits that the remarks and stattsnoé the residents of the street constitute aictacial
discrimination within the meaning of article 1, pgraph 1, of the Convention, as well as of artldé literae c),
d), and e), of the Dutch Criminal Code: the lafievisions prohibit public insults of a group ofgpée solely on
the basis of their race, public incitement of haitzgainst people on account of their race, angtidication of
documents containing racial insults of a groupedge.

3.2 The author contends that the judicial auttesiind the public prosecutor did not properly eranail the
relevant facts of the case or at least did not fdate a motivated decision in respect of his complén
particular, he submits that the police investigatieas neither thorough nor complete. Thus, A.B. nats
questioned; and street residents were only questionconnection with the petition, not with theeats outside
the house visited by the author on 8/9 August 1$8@ondly, the author contends that the decisidheof
prosecutor not to institute criminal proceedingaa@ed unmotivated. Thirdly, the prosecutor is $aitlave
made misleading statements in an interview to alloewspaper in December 1989, in respect of thegpied
intentions of the street residents vis-a-vis thinau Fourthly, the Prosecutor-General at the CouAppeal is
said to have unjustifiably prolonged the proceeslibg remaining inactive for over one year. Finalhge Court
of Appeal itself is said to have relied on inconelevidence.

3.3 Author's counsel asserts that the above reveadigions of articles 2, paragraph 1(d), junctartl 6; he
observes that articles 4 and 6 must be read togeittethe first sentence and paragraph 1 literafdrticle 2,
which leads to the conclusion that the obligatiohStates parties to the Convention are not netcifal
discrimination is merely criminalized. Counsel siitsnthat although the freedom to prosecute or mot t
prosecute, known as the expediency principle, isabaside by the Convention, the State partyabfying the
Convention, accepted to treat instances of ra¢safithination with particular attention, inter gliay ensuring
the speedy disposal of such cases by domestidglidistances.

STATE PARTY'S OBSERVATIONS:

4.1 The State party does not formulate objectiorteé admissibility of the communication and corethat
the author has exhausted available domestic residdi@so acknowledges that article 137, literpel); and e),
of the Criminal Code are in principle applicablehe behaviour of the street's residents.
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4.2 In respect of the contention that the policeestigations of the case were incomplete, the $katey argues
that it is incorrect to claim that the residentshaf street were questioned only about the petifomumber of
residents made statements about the remark tivat\aduld be set if the author moved into the hol$e State
party also contends that although lapse of timeesdkimpossible to establish why A.B. was notezlio give
evidence before the Court of Appeal, it is "doubtfuvhether a statement from him would have shdifarent
light on the case. After all, no one disputes thatremarks objected to were made".

4.3 The State party similarly rejects the contentlwat the prosecutor did not sufficiently motivéte decision
not to prosecute and that the interview given leygress officer of the prosecutor's office to aretht
newspaper on 6 December 1989 was incomplete andezus. Firstly, it observes that the decisiontoot
prosecute was explained at length in the lettexdid® June 1990 from the public prosecutor in Uitréz the
Prosecutor-General at the Amsterdam Court of Appedhe context of the author's complaint filedlan
article 12 of the Code of Criminal Procedure. Selbgrthe interview of December 1989 did not purgort
reflect the opinion of the public prosecutor's eéfbut that of the residents of the street.

4.4 In respect of the contention that the procegsdbefore the Court of Appeal were unduly delaylee State
considers that although the completion of the reppthe Prosecutor-General took longer than grdteid and
might be desirable, a delay of fifteen months betwedging of the complaint and its hearing by @wart of
Appeal did not reduce the effectiveness of the dgmaccordingly, the delay cannot be considerezbtustitute
a violation of the Convention.

4.5 The State party observes that Dutch legislatierts the requirements of article 2, paragrap) d{dhe
Convention, by making racial discrimination a cmiali offence under articles 137 litera c) et sedhef
Criminal Code. For any criminal offence to be pmged, however, there must be sufficient evidenogarrant
prosecution. In the Government's opinion, therelzano question of a violation of articles 4 anaf éhe
Convention because, as set out in the public putsgs letter of 25 June 1990, it had not beendafitly
established that any criminal offence had been citteinon 8 and 9 August 1989, or who had been rachl

4.6 In the State party's opinion, the fact thataladiscrimination has been criminalized under@réminal Code
is sufficient to establish compliance with the ghalion in article 4 of the Convention, since thieyision cannot
be read to mean that proceedings are instituteesimect of every type of conduct to which the min may
apply. In this context, the State party notes tletisions to prosecute are taken in accordancetiéth
expediency principle, and refers to the Committepiaion on communication 1/1984 addressing thenimeg
of this very principle. [Footnote: Yilmaz-DoganNetherlands, Opinion of 10 August 1988, paragragt] The
author was able to avail himself of an effectiveeely, in accordance with article 6 of the Convemntizecause
he could and did file a complaint pursuant to &ti2 of the Code of Criminal Procedure, against th
prosecutor's refusal to prosecute. The State panphasizes that the review of the case by the @buéyppeal
was comprehensive and not limited in scope.

()

AUTHOR'S SUBMISSIONS:

5.1 In his comments, counsel challenges sevetthleoState party's observations. Thus, he deni¢shtgolice
enquiry was methodical and asserts that A.B. canltlindeed would have pointed out those who made
threatening and discriminatory remarks on 9 Aud@89, had he been called to give evidence. Cotingber
submits that he was not able to consult the puishisecutor's decision of 25 June 1990 not to utstitriminal
proceedings until 10 April 1991, the date of tharieg before the Court of Appeal.

5.2 Counsel takes issue with the State party'sorers the prosecutor's interview of 6 Decembera88d
asserts that if the press officer related the warsf the street residents without any comment sdeater, she
thereby suggested that their account corresporwdetiat had in fact occurred. Finally, counsel riei$ that
the judicial authorities made no effort to handile tase expeditiously. He notes that criminal pedoeys in the
Netherlands should duly take into account the fples enshrined in article 6 of the European Cotivaron
the Protection of Human Rights, of which the obfigia to avoid undue delays in proceedings is one.

Decision on admissibility :
()

6.2 The Committee has ascertained, as it is redjtirelo under rule 91, that the communication mewets
admissibility criteria set out therein. It is, teére, declared admissible.

_3.
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Views:

6.3 The Committee finds on the basis of the infaromabefore it that the remarks and threats madg and 9
August 1989 to L.K. constituted incitement to radiscrimination and to acts of violence againgispes of
another colour or ethnic origin, contrary to adidl(a) of the International Convention on the Htiation of All
Forms of Racial Discrimination, and that the inigegion into these incidents by the police and ecosion
authorities was incomplete.

6.4 The Committee cannot accept any claim thaettzetment of law making racial discrimination argrial
act in itself represents full compliance with thdigations of States parties under the Convention.

6.5 The Committee reaffirms its view as statedsrOpinion on Communication No. 1/1984 of 10 AugL@87
(Yilmaz-Dogan v. The Netherlands) that "the freedorprosecute criminal offences - commonly knowthes
expediency principle - is governed by consideratiohpublic policy and notes that the Conventionnzs be

interpreted as challenging the raison d'etre dfphiaciple. Notwithstanding, it should be appliadeach case of
alleged racial discrimination in the light of theagantees laid down in the Convention."

6.6 When threats of racial violence are made, apé@ally when they are made in public and by aigyd is
incumbent upon the State to investigate with dligedice and expedition. In the instant case, théSiarty
failed to do this.

6.7 The Committee finds that in view of the inadeguresponse to the incidents, the police andipldic
proceedings in this case did not afford the apptiedfective protection and remedies within the nieg of
article 6 of the Convention.

Remedy proposed :

6.8 The Committee recommends that the State pawigw its policy and procedures concerning thesiegito
prosecute in cases of alleged racial discriminaiiothe light of its obligations under article #itbe
Convention.

6.9 The Committee further recommends that the Sty provide the applicant with relief commensenaith
the moral damage he has suffered.

7. Pursuant to rule 95, paragraph 5, of its rufggacedure, the Committee invites the State pamtits next

periodic report under article 9, paragraph 1, ef@onvention, to inform the Committee about anjoadt has
taken with respect to the recommendations setopaiagraphs 6.8 and 6.9 above.

Individual Opinion :
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Geert Wilders hate speech trial
collapses in Netherlands

Retrial ordered after it emerged that one of the judges in the case
had tried to sway a potential witness

Ian Traynor, Europe editor
guardian.co.uk, Friday 22 October 2010 18.04 BST
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Dutch anti-Islam politician Geert Wilders (right) in court on the final day of arguments in his trial for hate speech.
Photograph: Koen Van Weel/AFP/Getty Images

The hate speech trial of the controversial far-right Dutch leader, Geert Wilders,
collapsed in disarray at the last minute today when the panel of judges in the case were
deemed to be biased. A retrial was ordered.

Wilders, who is enjoying soaring support at home and propping up a new minority

anti-immigration government established last week, has been in the dock since earlier
this month on five charges of inciting racial and religious hatred for his robust
denunciations of Islam as fascist and demanding the Qur'an be banned.

During the trial he has been lionised as a modern-day Galileo as well as branded a
"little Hitler". Today was the final scheduled day of the trial, with the verdict from the
panel of three judges at Amsterdam district court due next week.

But in the past 48 hours it emerged that one of the appeal court judges who ordered
Wilders to stand trial had dinner in May with a potential witness, a Dutch expert on
Islam, and that the judge had sought to convince the professor of Arabic studies why
Wilders had to be prosecuted.

Last night, Wilders, who has remained silent throughout the trial, tweeted that Dutch
justice was like the mafia.

This morning, Bram Moszkowicz, Wilders's lawyer, asked to summon the witness and
was refused. He formally protested that the judges were biased against the defendant, a
complaint that was upheld by another judges' panel, which ordered a retrial with a new
bench.

The highly unusual event means that it is likely to be months before a new trial can be
held.

Wilders, whose Freedom party came third in elections in June and who has deftly
manoeuvred himself into the role of sleeping partner with the new minority coalition of
rightwing liberals and Christian Democrats, has argued that the trial is a farce, a
disgrace, and an assault on free speech.
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It appeared things were going his way because in testimony last week, the Dutch
prosecution service argued there was no case to answer, dismissed all five charges
against Wilders, and said he should be acquitted.

The prosecution service initially declined to bring charges against Wilders related to
newspaper articles he has written, likening Islam to nazism and because of his
incendiary anti-Muslim film Fitna. But prosecutors were ordered by an appeal court in
January last year to press charges.

It was one of the appeal judges, Tom Schalken, who had dinner with the Arabist, Hans
Jansen, who told a Dutch newspaper today that the judge had tried "to convince me of
the correctness of the decision to take Wilders to court".

Moszkowicz had sought to have the trial judges removed on the opening day of
hearings after one of them passed comment on Wilders's decision to make use of his
right to remain silent during the proceedings. That complaint was dismissed.

The trial has heard a series of Muslims and Dutch citizens of immigrant origin or from
mixed marriages argue that Wilders is "dangerous”, "divisive", and that he makes them
fear for their futures in The Netherlands.

Moszkowicz told the court that Wilders was a straight-talking, campaigning politician
seeking to prevent Qur'an-inspired violence.

"Regardless of the danger to his own life, he speaks about the dangers he sees around
him that result from immigration," the lawyer told the court. "In his eyes, Islam is a
totalitarian ideology."

guardian.co.uk © Guardian News and Media Limited 2011


http://www.guardian.co.uk/world/netherlands

72

Public Policies
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Commissie Celijke Behandeling

“Wij proberen een divers
personeelsbestand op
te bouwen”

Over CGB  Dossiers

Oordelen

Publicaties

Nieuws

Unieke mensen, Gelijke kansen

In Nederland gelden regels die zeggen dat gelijke gevallen gelijk behandeld
behoren te worden. Helaas gebeurt dat niet altijd. Mensen worden nog steeds
uitgesloten van werk, opleiding of het verkrijgen van bepaalde goederen of
diensten op grond van irrelevante kenmerken.

Om deze uitsluiting tegen te gaan, kent Nederland de
gelijkebehandelingswetgeving. Deze wetgeving is complexen onderhevig aan
verandering. Daarom werd in 1994 de Commissie Gelijke Behandeling (CGB)
ingesteld. Een onafhankelijk, landelijk college dat toeziet op de naleving van
haar oordelen, adviseert en voorlichting geeft over gelijke behandeling.

Wetgeving

A A A | English | Contact

meer over CGB =

FAQ

Nieuws

22.12.2010
Inspirerende Gelijke Behandelingslezing 2010

21.12.2010
Aangepaste tijden Juridisch Spreekuur in verband met
feestdagen

15.12.2010
Gelijke Behandelingslezing 2010 door Rinnooy Kan:
\erschil verrijkt. Het saldo van diversiteitsbeleid.

>

meer nieuws =*

Publicaties

21.09.2010
Wening- en selectiegids

05.08.2010
Recht op gelijke behandeling voor studenten met een
handicap of chronische ziekte

05.08.2010
Recht op gelijke behandeling voor leerlingen met een
handicap of chronische ziekte
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Een klacht indienen?

De functie om elektronisch
klachten in te dienen is om
technische redenen niet
beschikbaar. Onze
verontschuldigingen daanvoor.

Als u een klacht wilt indienen
dan kunt u contact opnemen
met de Commissie Gelijke
Behandeling (030 888 38 88).
Ook kunt u hier een
klachtenformulier downloaden.
Dit kunt u inwllen en vervolgens
sturen naar:

Commissie Gelijke
Behandeling
Postbus 16001
3500 DAUtrecht

Of faxen naar 030 888 38 83.

Heeft u ragen dan kunt contact
opnemen met de CGB op 030
888 38 88 of via info@cgb.nl

Meest recente oordelen

Oordeelnummer 2010-189

Ondernemingsraad klaagt erover dat werknemers niet
worden gecompenseerd voor de feestdagen die op hun
vrije dagen vallen.

Een ondememingsraad klaagt erover dat werknemers
die per week vier maal negen uur of 4,5 dag van acht
uur werken of een week van \ijf dagen afwisselen met -

Oordeelnummer 2010-188
Niet verlengen aanstelling lid Orde der Transformanten,
verboden onderscheid op grond van godsdienst.

Een wrouw werkte bij een gemeente als administratief
juridisch medewerker. De gemeente besluit de
aanstelling van de wouw niet te verlengen. De viouw =3

Oordeelnummer 2010-187

Hogeschool heeft jegens de student geen verboden
onderscheid op grond van chronische ziekte gemaakt bij
het verrichten van doeltreffende aanpassingen.

Student aan een hogeschool heeft RSI. Toen hij zich in
december 2008 inschreef voor de woltijdse
lerarenopleiding Duits, stond in de informatie die hij =3
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discrimination has been provided to police officers, notably in Amsterdam and
Rotterdam®.

10. In spite of these important initiatives, ECRI considers that improvements remain
to be made, especially in dealing with racially-motivated offences (i.e. common
offences that are committed with a racist motivation), an area that ECRI had
already identified in its second report as needing priority attention from the Dutch
authorities. ECRI has received consistent reports according to which in some
cases, the police still discourage complainants from making a report of these
offences or do not investigate the reported offences with the necessary
thoroughness. More generally, police officers are reported to be not always
equipped with the necessary tools to recognise and deal with racially-motivated
offences professionally. Official figures on the way in which the Dutch criminal
justice system deals with racially-motivated offences are not available, although
work is underway to generate such data®. However, ECRI understands that the
25% increase in the severity of a sentence for racially-motivated offences, as
required by the instructions of the Public Prosecution Service, was applied for the
first time only in 2006.

11. As concerns the implementation of the provisions against racism and racial
discrimination mentioned above (paragraph 5), official figures are at present
available only for the Public Prosecution Service®. These figures indicate that the
Public Prosecution presses charges in around 60-65% of the cases that are
reported to it. In approximately half of the remaining cases financial settlements
are reached, while in the other half charges are dropped. It is not clear to ECRI
the extent to which these figures reflect a more vigorous approach to prosecuting
these offences as required by the 2003 instructions. ECRI also notes that at the
time of writing, the more severe penalties introduced in 2004 for the systematic
commission of these offences’ have not yet been applied. Furthermore, it notes
that, while a number of prosecutions and sentences for racist insults and
incitement to racial hatred, discrimination and violence have been secured, there
have been cases where protection against these occurrences has not been
provided. This has included, for instance, racist expression uttered during
extreme-right-wing demonstrations.

12. In its second report, ECRI also recommended that the Dutch authorities
strengthen their efforts to counter racist offences committed through the Internet.
The Dutch authorities report that, in conformity with a recommendation made by
ECRI in its second report, they have increased their financial support to the
Complaints Bureau for Discrimination on the Internet (Meldpunt Discriminatie
Internet, MDI)®. ECRI notes that the number of complaints that reach the MDI has
risen considerably since ECRI’s second report and that, after reaching a peak in
2004, it stabilised at around 1,200 per year. ECRI welcomes the fact that
prosecutions were secured in a number of cases — for instance, three
prosecutions took place in 2006. Civil society organisations have often stressed,
however, that a more vigorous prosecution policy and sentencing approach
would be desirable in order to curb the dissemination of racist material through
the Internet more effectively.

4 See below, Conduct of law enforcement officials.
® See below, Monitoring the situation in the country.

€ The aggregate figures concerning all offences are: 242 cases reported to the Public Prosecution Service
in 2002, 204 in 2003, 214 in 2004, 241 in 2005 and 246 in 2006.

” See above, paragraph 6.
® See below, Media.
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incidents experienced and incidents reported. In this respect, ECRI notes that the
Racial Discrimination Monitor 2005 indicates that three out of four persons who
claimed to have been the victim of a racist incident did not report it, mainly due to
the conviction that doing so would not make a difference.

As regards monitoring the criminal justice system’s response to racist offences,
ECRI notes that at present, there are no publicly available official data concerning
the totality of these offences and covering all the different levels of the criminal
justice system. The data that is available is gathered through a monitoring project
(Monitoring racism and the extreme right) carried out jointly by the Anne Frank
Stichting and the University of Leiden, which combines different data sources and
methodologies. Improvements in generating official data appear to be particularly
needed with respect to racially-motivated offences. Better monitoring of the way
in which the police deal with such offences is especially urgent. The Dutch
authorities appear to be aware of this need. They report that work is underway for
the preparation of a comprehensive registration system that will capitalise on the
experience gathered in a number of pilot monitoring projects carried out within
police forces in Amsterdam and other municipalities. Improvements are also
needed within the Public Prosecution Service and the courts, although progress
is reported to be more advanced at this level. Thus, ECRI notes that the Public
Prosecution Service has made a commitment to have a functioning monitoring
system in place by September 2007. Concerning the criminal justice system’s
response to the specific offences provided for in Articles 137c-g and 429quater of
the Criminal Code, as mentioned above®, the only data available relates to the
Public Prosecution Service and the courts, whereas data from the police is not
readily available.

Recommendations:

ECRI encourages the Dutch authorities in their efforts to monitor racist incidents
and to gain a better picture of the way in which the Dutch criminal justice system
deals with racist offences. It stresses the need for all levels of the criminal justice
system to make progress towards a consistent monitoring system.

ECRI strongly recommends that the Dutch authorities address in particular the
role of the police in monitoring racist incidents and racially-motivated offences.
Measures that can be taken to this end include: the adoption of a definition of a
racist incident, initiatives to encourage victims and witnesses of racist incidents to
report such incidents; and the adoption of a racist incident report form to be used
by the police and other agencies. ECRI strongly encourages the Dutch authorities
to draw inspiration from its General Policy Recommendation No. 11 which
provides detailed guidelines on all these areas®'.

NEW DEVELOPMENTS

The tone of political and public debate around integration and other issues
relevant to ethnic minority groups

122.

Since ECRI's second report, there has been a dramatic change in the tone of
political and media debate in the Netherlands around integration and other issues
relevant to ethnic minority groups. Events that have contributed to this change
include world-scale events, such as the terrorist attacks of 11 September 2001

%0 See above, Criminal law provisions, paragraph 6.

*" ECRI General Policy Recommendation No.11, paragraphs 12-14 (and paragraphs 68-75 of the
Explanatory Memorandum).
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and the ensuing global fight against terrorism, but also circumstances that have a
more national dimension. Prominently among these feature two events: firstly, the
emergence on the political scene of Pim Fortuyn, a successful political leader
who was very outspoken on matters of immigration and integration and vocal
about his views on Muslims and who was killed in 2002 by an extreme
environmentalist of Dutch origin; secondly, in 2004 the murder, by a Dutch citizen
of Moroccan origin, of Theo van Gogh, a film-maker and a columnist, following
the publication of a film on the subject of domestic violence against Muslim
women.

As a result of these and other events, integration and other issues relevant to
ethnic minority groups, as well as the approaches that had been taken in the
Netherlands to these questions up until then, have been the subject of
fundamental and deep questioning in political and public debate. Such a debate
has been markedly characterised by a strong tendency to reject the exercise of
responsibility in communicating on these issues and to abandon nuanced and
balanced approaches to these questions that would avoid unnecessary
polarisation and animosity among different segments of Dutch society.
Responsible communication and a balanced approach have been consistently
categorised and dismissed as sterile “political correctness” and “old politics”, and
ultimately as self-censorship in an environment where freedom of expression has
often been interpreted or portrayed as a freedom which should be unrestricted
and all encompassing.

ECRI is deeply concerned about these developments, not only because they
have allowed for racist and xenophobic expression to become, sometimes quite
explicitly, a more usual occurrence within public debate itself, but especially
because of the impact that the new political and public debate has had on public
opinion and on the actions of ordinary citizens. In other parts of this report, ECRI
has not failed to highlight a number of good initiatives against racism and racial
discrimination that have been taken in the Netherlands at different levels since its
second report. Here, however, ECRI would like to express its regret that the
effect of such initiatives can only be diminished or negated by the far—reaching
consequences of a public debate on integration and other issues relevant to
ethnic minority groups that is as negative as that which has been taking place in
the Netherlands in recent years.

ECRI notes that since its last report, political and media debate around
integration and other issues relevant to ethnic minority groups has shifted from a
more technical debate, in which different areas of disadvantage were examined
and addressed, to a more general debate on cultures and values of different
groups and, ultimately, on the inherent worth and mutual compatibility of such
cultures and values. ECRI notes with regret that in this context, cultures have
been strongly stereotyped and values automatically and arbitrarily assigned to
one or another group.

The debate around freedom of expression is in ECRI’s opinion a good illustration
of this. Freedom of expression has correctly been presented as a cornerstone of
a democratic society. However, it has also been systematically portrayed as a
value essentially alien to people of non-Western background, an assumption that
has been favoured by the way in which this fundamental freedom has been
presented. ECRI notes that freedom of expression has often been portrayed as
an essentially unrestricted freedom and interpreted as automatically and
inherently entailing a right to deliberately offend others. It notes that this has
inevitably created antagonism and hostility among different parts of Dutch
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society, which has in turn legitimised in the eyes of many the perception that
members of minority groups are as such less committed to this fundamental
value of democracy.

The debate around freedom of expression represents only one example of the
overall shift towards a debate based on stereotyped cultures and values. In a
more general way, ECRI would like to underline that this shift in public debate
has resulted in a polarisation of positions that it considers as extremely
counterproductive in terms of preparing the grounds for a constructive dialogue
among the different communities in the Netherlands. For instance, members of
Muslim groups have reported to ECRI that they find it insulting and frustrating to
have to systematically display, unlike their non-Muslim peers, anti-terrorism
positions or a commitment to freedom of expression or other human rights,
simply due to their Muslim background. The potentially divisive and stigmatising
use currently made of the word “allochtonen™ as a catch-all expression for “the
other” in the Netherlands has also been highlighted.

While the tone of public debate has changed in respect of all issues that concern
ethnic minorities directly or indirectly, including immigration, security or the fight
against terrorism, it is integration that has gained the centre of attention in the
Netherlands since ECRI’s second report. Extensive discussions have taken place
on the supposed failure of the traditional Dutch approach to integration, qualified
as multiculturalism, and substantial support has been expressed for a shift in
policy which many regard as more, or in some cases essentially, assimilationist in
nature. ECRI notes that public debate on integration in the Netherlands in recent
years has tended to disproportionately focus on actual or perceived deficiencies
within the minority population and to overlook the fact that the responsibility for a
successfully integrated society rests as much with that part of the Dutch
population as with the rest of it. Overall, in ECRI's opinion, the tone of public
debate on integration in the last few years has made integration more difficult, not
easier.

Some of the measures finally adopted to promote integration (such as the system
of integration exams and courses) are examined in other parts of this report®.
Here, ECRI notes that, in the framework of the heightened debate on integration,
the Dutch authorities have discussed or proposed a number of policies, whose
conformity with human rights and equality standards has in some cases been
questionable and which, in other cases, clearly violated these standards.
Although some of these policies were finally not adopted or not implemented
(such as the obligation to speak Dutch in public, or the expulsion of certain Dutch
citizens of Antillean origin), ECRI notes that the mere fact that these policies were
proposed has resulted in discrimination and manifestations of racism in practice,
as illustrated by instances where services were refused or insults directed to
persons that were not speaking Dutch.

ECRI notes that proposals of this type have been made or have been supported
by exponents of different political parties. However, it notes that more recently,
the Freedom Party*, has been particularly vocal in proposing controversial
policies and in resorting to racist or xenophobic discourse, targeting above all
Muslim communities. Furthermore, ECRI notes that exponents of mainstream
political parties rarely take a stand against this type of discourse.

%2 See above, Monitoring the situation in the country.

%3 See above, Reception and status of non-citizens — Integration measures.

* See above, Extremism.
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ECRI takes note of the Dutch authorities’ position, that the change in the tone of
public debate around integration and other issues relevant to ethnic minority
groups experienced in the Netherlands in recent years was probably a necessary
step towards a new start in integration policies in the Netherlands. ECRI
welcomes the assurances of the Dutch authorities that, after years of heated
debate on these questions, the time has now come to try and bring people
together and to put the emphasis on people’s common interests rather than their
differences, as reflected in the new government’s slogan “Working Together,
Living Together”. It also notes the stated intention to better reflect the idea of
integration as a two-way process in their integration policies. ECRI has registered
a welcome reception by civil society organisations to these stated intentions,
although these organisations also eagerly wait for a clear change to be seen in
practice. Invariably, however, they have expressed total willingness to take part in
a public debate that opposes polarisation instead of fuelling it and that considers
them as credible interlocutors in shaping and implementing policies on integration
and other issues relevant to ethnic minority groups.

Recommendations:

ECRI urges the Dutch authorities to take the lead in promoting a public debate on
issues of integration and other issues of relevance to ethnic minority groups that
avoids polarisation, antagonism and hostility among communities. In so doing,
particular care should be taken to avoid stereotyping cultures and assigning
values automatically to individuals on the basis of perceived belonging to such
cultures.

ECRI considers that there is an urgent need for those taking part in public debate
in the Netherlands, especially political parties and the media, to recognise that a
responsible exercise of freedom of expression, including on integration and other
issues relevant to ethnic minority groups, is a sign of respect for this fundamental
freedom, which ultimately reinforces, not undermines, democracy.

ECRI strongly recommends that the Dutch authorities take steps to counter the
use of racist and xenophobic discourse in politics. To this end it recalls, in this
particular context, its recommendations formulated above concerning the need to
ensure an effective implementation of the existing legislation against incitement
to racial hatred, discrimination and violence®. In addition, ECRI calls on the
Dutch authorities to enforce vigorously the existing legal provisions targeting
specifically the use of racist and xenophobic discourse by exponents of political
parties.

SPECIFIC ISSUES

Islamophobia

135.

Since ECRI’s last report, Islamophobia is reported to have increased dramatically
in the Netherlands. In other parts of the present report, ECRI has highlighted how
national and international events have been at the origin of a shift in public
debate that has had a deeply negative impact on the situation of and on public
perceptions about, the members of minority groups. Here, ECRI stresses that
Muslims are the minority group that appears to have been affected the most by
these events. As further detailed below, since ECRI’s second report the Muslims
of the Netherlands have been the subject of stereotyping, stigmatising and
sometimes outright racist political discourse and of biased media portrayal and

% See above, Criminal law provisions.
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have been disproportionately targeted by security and other policies. They have
also been the victims of racist violence and other racist crimes and have
experienced discrimination.

136. The Netherlands is home to approximately one million Muslims, which represents
around 6% of the total Dutch population. Persons of Moroccan and Turkish origin
account for about two-thirds of the total Muslim population. The rest is essentially
made up of Surinamese Muslims and, since the 1990s, refugees and asylum
seekers coming mainly from Bosnia and Herzegovina, Somalia, Iran, Pakistan
and Afghanistan. Although the situation concerning the members of the many
different Muslim communities in the Netherlands varies substantially, these have
all to different degrees been affected by the general climate of increasing
Islamophobia experienced in the Netherlands since ECRI’s second report.

137. In the period after the events of 11 September 2001, and especially in the
months following the murder of Theo van Gogh on 2 November 2004, the
Netherlands witnessed a sharp rise in racist violence and other racist crimes,
essentially targeted at its Muslim population. This comprises violence directed
against individuals, but also violence directed against property, including arson
attacks on mosques and Islamic schools and violence against shops owned by
Muslim persons. Racist graffiti also often appeared on these establishments.
Reports of racist insults in the streets, on public transport and during sports
events rose dramatically around that time and leaflets expressing anti-Muslim
sentiment appeared in many places in the Netherlands.

138. Although these occurrences reflect the dramatic worsening of the climate of
opinion concerning Muslims around that period, all civil society organisations
concur to say that, more generally, the climate of opinion around this part of the
Dutch population has clearly deteriorated since ECRI’s second report. The role of
political discourse in determining this situation appears to ECRI to have been
crucial. ECRI notes that in recent years, Dutch politicians have not hesitated to
resort to stereotyping, stigmatising and sometimes outright racist remarks
concerning Muslims and to derogatory remarks about Islam, in both cultural and
religious terms. Typically, this type of discourse has portrayed Muslims as
invading the country in waves, thereby posing a major threat to the country’s
security and identity. Policies have accordingly been advocated to close the
borders to them. Islam has been repeatedly qualified as a “subculture” and
Muslims have been presented as the carriers of backward values, generally
incompatible with democracy and the values of Western societies. Islam has also
been portrayed as a violent religion in itself, many of whose aspects Muslims
need to abandon to adapt to life in the Netherlands. Although in the opinion of
many observers the borders of the criminal law provisions against racist
expression, and notably those against incitement to racial hatred, discrimination
and violence have in some instances been crossed, ECRI is not aware of cases
where these provisions have been applied with respect to politicians. More
generally, however, ECRI notes with regret that stigmatising, stereotyping and
even outright racist discourse targeting Muslims (which, as mentioned above®,
has more recently been voiced notably by the Freedom Party, PVV) has
remained as a rule unchallenged by mainstream political parties.

°% See above, The tone of political and public debate around integration and other issues relevant to ethnic
minority groups.
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Since ECRI’s second report, a number of policies directly or indirectly targeting
Muslims have been discussed in the Netherlands. Some of these policies have
gained extensive national and international attention for their controversial
nature, including due to their dubious conformity with human rights and equality
standards. ECRI expresses concern at this situation, especially since these
proposals do not appear to ECRI to be justified on any ground other than a
willingness to artificially increase divisiveness in society and capitalise on the
ensuing feelings of hostility. One illustration of this, in ECRI's opinion, is the
recent debate concerning the need for the holders of certain public functions to
renounce their non-Dutch nationality. This proposal was introduced by the PVV,
following the appointment, in November 2006, of two Secretaries of State holders
of, respectively, Moroccan and Turkish passports in addition to their Dutch ones.
Without an apparent concrete reason, a debate was thus started in Dutch society
concerning the links between citizenship and loyalty to the State, which has
contributed to further polarise positions and communities. In a similar way, ECRI
considers that the widely-discussed proposal (finally not adopted) to introduce a
ban on the wearing of burkas and nigabs in public, has increased feelings of
victimisation, stigmatisation and alienation among Muslims and raised once again
majority and minority communities against each other. Irrespective of its human
rights implications, the proposed measure and the debate around it do not
appear to ECRI to be in any way proportional to the situation the proposed
measure aimed to address, as ECRI understands that only a few dozen women
are reported to wear the garments in question in the Netherlands. Instead, it has
been reported to ECRI that, in practice, the discussions around the proposed ban
have opened new opportunities for further discrimination or exclusion of Muslim
women generally in everyday life.

The current negative climate around Muslims in the Netherlands is also closely
connected to the security concerns posed by terrorism. These legitimate
concerns are reported to have impacted in a seriously disproportionate manner
on the members of the Muslim population at different levels, including the
elaboration and implementation of security policies. As highlighted in other parts
of this report, there are also reports according to which Muslims have been
disproportionately targeted by the implementation of anti-terrorism legislation®’.
Furthermore, while they recognise the need for measures aimed at preventing
radicalisation among youth of Muslim background, civil society organisations
have stressed that the public attention given to these measures has exceeded
the scale of the problem®.

Sweeping generalisations and associations made in the media between Muslims
on the one hand, and terrorism on the other, have unfortunately compounded the
situation. While these generalisations and associations can be found in virtually
all types of media, including newspapers, radio and television, ECRI notes
reports according to which Islamophobic material is widely available on the
Dutch-based Internet facilities. ECRI is particularly disturbed at reports according
to which this type of material is increasingly present on Internet chat rooms and
websites that do not cater in principle for users with racist or extremist views, a
circumstance that seems to suggest that Islamophobic views are increasingly
becoming part of mainstream thinking.

% See above, Administration of justice.

% See above, Extremism.
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Against this background, it is perhaps not surprising that the members of the
Muslim population in the Netherlands experience discrimination in different areas
of life, including employment or access to public places. For many Muslims,
discrimination often happens at the intersection between religion, nationality and
ethnic origin. Official figures indicate that Moroccans are in a particularly
vulnerable situation. A number of areas where Muslims experience discrimination
are addressed in other parts of this report™.

Recommendations:

ECRI urges the Dutch authorities to respond firmly to all instances of racially-
motivated crime, including violence, targeting Muslims. It reiterates in this context
the recommendations it has made concerning the need to improve the response
of the criminal justice system to racially-motivated offences®.

ECRI calls on the Dutch authorities to oppose publicly and vigorously all
manifestations of anti-Muslim sentiment in politics.

ECRI calls on the Dutch authorities to refrain from promoting debate on policies
that have as their main objective the polarisation of Dutch society around issues
of relevance to the Muslim communities and from adopting any such policies. It
strongly recommends that the Dutch authorities refrain from adopting policies that
discriminate against Muslims directly or indirectly.

ECRI recommends that the Dutch authorities tackle the problems and concerns
highlighted above through the effective implementation of the recommendations
made in the corresponding parts of this report®’.

ECRI recommends that the Dutch authorities take all opportunities to challenge
generalisations and associations made in public debate and the media between
the Muslim communities and terrorism. In this respect, ECRI draws the attention
of the Dutch authorities to its General Policy Recommendation No. 8 on
combating racism while fighting terrorism®.

% See for instance above, Administration of justice and Employment .

€9 See above, Criminal law provisions and Monitoring the situation in the country.

%' See above, Criminal law provisions, Administration of justice, Employment and The tone of political and
public debate around integration and other issues relevant to ethnic minority groups.

%2 General Policy Recommendation No. 8: Combating racism while fighting terrorism.
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Norway

Criminal Code, §77

now provides that such an aggravating circumstance occurs when the background of
an offence is inter alia, another person’s religion or belief, skin colour, national or
ethnic origin or other circumstances concerning groups who are in special need of
protection.

Criminal Code, §135a

Any person who wilfully or through gross negligence publicly utters a discriminatory or
hateful expression shall be liable to fines or imprisonment for a term not exceeding three
years. An expression that is uttered in such a way that is likely to reach a large number of
persons shall be deemed equivalent to a publicly uttered expression, cf. section 7, n°2.
The use of symbols shall also be deemed to be an expression. Any person who aids and
abets such an offence shall be liable to the same penalty.

A discriminatory or hateful expression here means threatening or insulting anyone, or
inciting hatred or persecution of or contempt for anyone because of his or her

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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a) skin colour or national or ethnic origin,
b) religion or life stance, or
c) homosexuality, lifestyle or orientation »

Criminal Code, § 142

Any person who by word or deed publicly insults or in an offensive or injurious manner
shows contempt for any creed whose practice is permitted in the realm or for the
doctrines or worship of any religious community lawfully existing here, or who is
accessory thereto, shall be liable to fines or to detention or imprisonment for a term not
exceeding six months.

A prosecution will only be instituted when the public interest so requires.

Criminal Code, § 330 Any person who establishes or participates in any association that is
prohibited by law, or whose purpose is the commission or encouragement of offences, or
whose members pledge themselves to unconditional obedience to any person, shall be
liable to fines or to detention or imprisonment for a term not exceeding three months.

If the purpose of the association is to commit or encourage felonies, imprisonment for a
term not exceeding six months may be imposed.

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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Uttalelser om joder

Hoyesteretts (Cour supréme norvégienne) kjennelse 21.12.2007, HR-2007-02150-A, (sak nr. 2007/ 947),
straffesak, anke Straffeloven § 135a (résumé)

Den offentlige patalenyndighet (statsadvokat Johan Kr. Qydegard) mot A (advokat John Christian Elden)
Dommere: Tonder, Utgard, Qie, Indreberg, Gussgard

Saken gialdt sporsmal om uttalelser om joder gitt i intervyin med avisen Verdens Gang (V'G) rammes av straffeloven § 135a, som
setter forbud mot blant annet rasediskriminerende uttalelser.

I en reportasgie V'G hadde om konfirmasjon” av en 19 ar gammel kvinne, arrangert av noe som avisen betegnet som “nagi-
gruppen X, var det ogsa referert et intervju med A, som ble presentert som gruppens leder. I interviuet gir A en redegjorelse for hva
han og X mener om joder og innvandrere. Det uttales blant annet at X ... onsker a ta makten i samfunnet, renske ut jodene

% at .. jodene er hovedfienden, de bar drept virt folk, de er ondskapsfulle mordere. De er ikke mennesker, de er parasitter
som skal renskes ut ... ". Han ga ogsa nttrykk for at X var i krig med jodene, samtidig som ban uttalte at medlemmene i X gis
vapen- og kamptrening. Videre uttalte han: *’Jeg beklager ikke hvis noe skjer med folk jeg ikke onsker her i landet ... ”.

Tingretten kom til at uttalelsene var straffbare i henhold til straffeloven § 135a og domte A til en straff av fengsel i 45 dager, som
ble gjort betinget. Lagmannsretten kom til at A matte frifinnes. Det ble vist til Grunnloven § 100 om ytringsfribet og til flertallets
votum i plenumssaken inntatt i Rt. 2002 side 1618.

Houpyesterett kom til at uttalelsene ble rammet av bestemmelsen og opphevet lagmannsrettens dom. Sely om A ikke direkte ga
uttrykk for at han ville bruke vold eller direkte oppfordret andre til bruk av vold, kom Hoyesterett til at uttalelsene, lest i
sammenbeng, vanskelig kunne forstas pa annen miite enn som en trussel om at vold og tvang kunne bli benyttet mot joder. Med
dette hadde A oppfordret eller gitt sin tilsiutning til klare integritetskrenkelser mot joder. Uttalelsene hadde dermed en shik
kvalifisert krenkende karakter at straffeloven § 135a var overtradt. De ga dessuten utrykfk for en slik nedvurdering av joders
menneskeverd at de ogsd av denne grunn var straffbare.

Disponible sur : bttp:/ [ www.domstol.no/ no/ Enkelt-domstol/ -Norges-Hoyesterett/ Avgjorelser/ Avgjorelser-2007 | Uttalelser-om-joder,
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Re Morgenavisen [1979] E.C.C. 139 (23 Sept. 1978) — Doctrinal caanin

NOR -] -2

Even when a state’s implementing language seems to be fairly broad, na-
tional courts have not applied Article 4 to prohibit every statement derogatory of
certain racial or ethnic groups. The Supreme Court of Norway, for example, in
Re Morgenavisen®* overturned the convictions of a writer of a letter to the
editor and of the newspaper that published the letter for breach of a penal code
provision prohibiting publication of matter likely to expose a group of persons to
hatred, persecution or contempt, which was enacted to implement the CERD
Convention. The letter cast aspersions on immigrant workers in Norway, in-
cluding Pakistanis, Turks and Arabs. The Supreme Court described the letter as
“a somewhat disjointed mixture of exaggerated and at times meaningless state-
ments and allegations against refugees, immigrant workers, in particular Pakis-
tanis, and those [the writer called] extremists.”>3> The lower court had focused
on the letter’s allegations of criminality among immigrant workers, but the
Supreme Court, while acknowledging that “the letter may be likely to have a
negative effect on the attitude of certain readers to the immigrant workers in
question,” nonetheless held that the letter did not “threaten” or “insult” any per-
son or group of persons on the grounds of race, national or ethnic origin. The
penal code provision, the Court said, “cannot be interpreted to give protection
against every statement which may have a negative effect on attitudes to the
persons covered by the provision.”>*® The Court emphasized the “considerable”
effects that an expression must have before it falls within the penal code provi-
sion. Specifically addressing the CERD Convention, the Court said that the
Convention “is clearly based on situations which are different from the above
case.”>>? The CERD Convention and the penal code provision, the Court said,
must be read in light of the constitutional protection of freedom of speech, and
should the two conflict, greater weight should be given to freedom of speech.?®
The Court then proceeded to express the classic civil libertarian argument that
suppression of prejudiced and biased opinion will result in such statements go-
ing underground and thus flourishing and causing greater harm than if “they are
expressed in public and can be answered.”**® So long as there is freedom of
speech, “all groups must find themselves subject to such attacks, even if they are
basically biased or use misleading information.”**® Thus, the Court concluded,
the effects of speech must be “strong” and “widespread” before it will find that
“the limit of what is lawful is transgressed.”>°

CERD, 37th Sess., U.N. Doc. CERD/C/172/Add.18 (1989) at 12 (indicating that homicide commit-
ted on account of racial or religious hatred results in imprisonment for life).

354. [1979] E.C.C. 139 (23 Sept. 1978) available in LEXIS.
355. Id. at *5.

356. Id. at *6.

357. Id

358. Id

359, Id

360. Id at *7.

361, W
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In a strongly worded dissent, one justice said he would uphold the convic-
tions, because “the description of the Pakistanis is so gross and biased, and the
appeal to human prejudices against foreigners so strong, that the minority has
the right in my opinion to the protection of the law. I cannot see that legitimate
considerations or freedom of expression will suffer” if the convictions are up-
held.3%? Criticizing the sentence-by-sentence analysis by the majority, the dis-
senting justice wrote that “a philological or logical analysis of the individual
sentences” is an inappropriate method of assessing the impact of such a letter.
Pointing out that most people will read the letter quickly without subjecting it to
critical analysis, he said that the meaning conveyed by the letter as a whole
becomes even stronger, and that the “extreme exaggeration and unreasonable
generalisations together express a strong emotional appeal which is likely to
expose Pakistanis to hatred and contempt.”>%>

F. Reservations to Article 4

With 146 states parties as of 1996,%* the Convention on the Elimination of
All Forms of Racial Discrimination is the second most widely ratified of all
human rights treaties.*®®> Five of the countries acceded or ratified with an “un-
derstanding” emphasizing the importance of freedom of expression and assem-
bly and stating that legislation may be adopted pursuant to Article 4 only insofar
as it gives due regard to the principles embodied in the Universal Declaration.>%
Five other countries ratified subject to a reservation that their ratification did not
imply the acceptance of obligations going beyond the limits of what was permit-
ted in their respective constitutions.’®? In its report on Article 4, the Committee
on the Elimination of Racial Discrimination said it remained to be seen whether
any state’s constitutional provisions might inhibit the enactment of legislation
implementing Article 4. The Committee also said:

It is clear, however, that the constitutional guarantees of freedom of speech and
freedom of association may not be invoked as a bar to such legislation, in view of
the categorical provisions of Article 29(2) of the Universal Declaration of Human
Rights, and Article 1953) and Article 21 of the International Covenant on Civil
and Political Rights.3®

362. id. at *8. (Blom, ., separate opinion, voting to dismiss appeal}.

363. id

364. U.N. Doc. RD/844 (27 Feb. 1996).

365. The most widely ratified as of end 1994 was the Convention on the Rights of the Child,
G.A. res, 44/25, annex, 44 UN. GAOR Supp. (No. 49) at 167, U.N. Doc. A/44/49 (1989), enrered
into force Sept. 2, 1990, with 159 states parties. U.N. Doc. RD/844 (27 Feb. 1996).

366. Austria, Belgium, France, Italy, Papua New Guinea. United Nations, HumMAN RiGHTS!
STATUS OF INTERNATIONAL INsTRUMENTS, 100, 101, 105-06, 108-09 anp 112 (1987). The United
States ratified the Convention in 1994 with the following reservation:

The Constitution and laws of the United States contain extensive protections of indi-
vidual freedom of speech, expression and association. Accordingly, the United States
does not accept any obligation under this Convention, in particular under Articles 4
and 7, to restrict those rights, through the adoption of legislation or any other meas-
ures, to the extent that they are protected by the Constitution and laws of the United
States.

367. Bahamas, Barbados, Guyana, Jamaica, Nepal. /d. at 100, 101, 106, 107 and 111-12.

368. CERD Repon on Article 4, supra note 285 at 36, para. 209.

[in FARRIOR S., “Molding the Matrix: The Historical and Thetioal Foundations of International Law
Concerning Hate SpeechBerkeley Journal of International Law, 1996, Vol. 14, pp. 1-98, spec. pp. 58-59]
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ECRI notes with interest the Supreme Court judgneérztl December 2007 relating to
virulent antisemitic statements made by the spokesaf an extreme right-wing group
during an interview with one of Norway’s largestvspapers in July 2003. The accused
had, among other things, stated that Jews werertili@ enemy”, that they had “killed
our people” and were “vicious murderers”. He hadoastated that Jews were “not
humans” but “parasites” that were to be “cleanetf.dde furthermore stated that the
organisation for which he was the spokesman coeduateapons and combat training,
and that he did not care whether anything happémqukople he did not want in the
country. The accused was convicted by unanimoussidac of the district court.
However, he was unanimously found not guilty by toert of appeal, which held that
his statements were protected by freedom of exjres§ollowing an appeal by the
Director of Public Prosecutions, the Supreme Caungnimously set aside the court of
appeal’s acquittal on the basis of an error in éand concluded that the statements were
punishable under Section 135a, as they containedllaor support for clear acts of
physical injury to Jews, and moreover involved asgrdisparagement of Jews’ human
worth.

ECRI notes that the judgment of the Supreme Caupased on Section 135a as it stood
before the amendments that entered into force dsnbiary 2006. However, it also notes
that the Supreme Court refers to the parliamentilgates that led to the current
formulation of Article 100 of the Constitution artthat the Norwegian authorities
consider that the Supreme Court judgment consitiecantributes to the clarification of
the law as regards the scope of Section 135a @asriéntly stands. In particular, they
stress that the emphasis put by the Supreme Couhtecexistence of a call or support for
clear acts of physical injury and of gross dispamagnt of a group of people’s human
worth will be helpful in developing a consistenbgecution practice in racist expression
cases in the future. ECRI notes that the developmiesuch practice is among the areas
to be covered by ongoing efforts of the Office ln¢ Director of Public Prosecutions to
raise awareness and competence among police afid prdsecutors on issues of racism

and racial discrimination.
[ECRI, Fourth report on Norway, adopted on 20 J2088, CRI(2009)4, 88 11-12]

C’est avec intérét que I'ECRI prend note de l'adétla Cour supréme du 21 décembre
2007 relatif a des propos violemment antisémitrs$ en juillet 2003 par le porte-parole
d’'un groupe d’extréme droite au cours d’'un entretigec I'un des principaux journaux
norvégiens. L'accusé avait notamment déclaré qgududs étaient « I'ennemi numéro un
», qu'ils avaient « tué nos concitoyens » et quétisient des « meurtriers sanguinaires ».
Il a également affirmé que les Juifs n’étaient 8 das humains mais des parasites » et
gu’ils devaient étre « éliminés ». Enfin, il a d&é que l'organisation dont il était le
porte-parole menait un entrainement aux armes ebmabat, et qu’il ne se souciait pas
de ce qui pouvait arriver aux personnes qu'il nghsdtait pas voir dans le pays. L’accuseé
a été déclaré coupable a I'unanimité par le tribdeadistrict. La Cour d'appel a ensuite
renverse ce jugement a 'unanimité, considérantoggedéclarations étaient protégées par
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la liberté d'expression. A la suite d'un recoursrfé par le Procureur général de I'Etat
contre cette décision, la Cour supréme, s'appusantune erreur de droit, a rejeté a
'unanimité I'acquittement qui avait été pronona fa Cour d’appel et a conclu que ces
déclarations étaient passibles de sanctions eru et l'article 135a, puisqu’elles
soutenaient ou appelaient ouvertement a des aetasoténce physique a I'égard des
Juifs, et constituaient un dénigrement manifestiedevaleur humaine.

L’ECRI note que l'arrét de la Cour supréme s’appsie I'article 135a tel qu’il était
rédigé avant les modifications entrées en vigueuddr janvier 2006. Cela étant, il
constate que la Cour supréme fait également référanx débats parlementaires ayant
abouti a la formulation actuelle de l'article 108 ld Constitution et note que les autorités
norvégiennes considerent que l'arrét de la Couréne clarifie considérablement le
champ d’application de larticle 135a dans sa fdanon actuelle. Les autorités
norvégiennes soulignent en particulier que l'accems par la Cour supréme sur
'existence d'un appel ou d'un soutien ouvert a atdes de violence physique et d'un
dénigrement manifeste de la valeur humaine d'unpgrade personnes contribuera au
développement d’'une pratique cohérente en matierepalrsuites dans les affaires
d’expression de sentiments racistes. L'ECRI note tg1 développement d’'une telle
pratique figure parmi les domaines a prendre ersidération dans les initiatives en
cours du Bureau du Procureur général de I'Etatntisasensibiliser la police et les
procureurs généraux a la question du racisme ket discrimination raciale et a renforcer

leurs compétences en la matiére.
[ECRI, Quatrieme rapport sur la Norvege, adopt@@ejuin 2008, CRI(2009)4, §8 11-12]
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Norway

2. UN Committee on the Elimination of Racial Discnmination communications

a) Jewish community of Oslo v. Norway (communication 30/2003), 15 August 2005

On 19 August 2000, a group known as the 'Bootboysrganized and participated in

a march in commemoration of the Nazi leader RudolHess in Askim, near Oslo. The
march was headed by Mr. Terje Sjolie who made a speh in which (inter alia) he
honored Rudolf Hess.On 23 February 2001, the District Attorney of Oslarged Mr.
Sjolie with a violation of section 135a of the Nagvan Penal Code which prohibits a
person from threatening, insulting, or subjectiadhatred, persecution or contempt, any
person or group of persons because of their craed, color or national or ethnic origin.
On 16 March 2001 Mr. Sjolie was acquitted by thddda City Court. The prosecutor
brought the case before the Borgarting Court ofe@gbpvhere Mr. Sjolie was convicted
of a violation of section 135a, because of theregfees in his speech to Jews. The Court
of Appeal found that, at the least, the speechtbdmk understood as accepting the mass
extermination of the Jews, and that this consttateiolation of section 135a. Mr. Sjolie
appealed to the Supreme Court which overturnea@dhgiction by a majority of 11 to 6.
The Supreme Court found that penalizing approval ofNazism and prohibiting Nazi
organizations would be incompatible with the freedm of speech.

The complainants contended that they were victimsfoviolations of Articles 4 and 6
CERD. They alleged that, as a result of the Suprem€ourt's judgment of 17
December 2002, they were not afforded protection agnst the dissemination of ideas
of racial discrimination and hatred, as well as intement to such acts, during the
march of 19 August 2000 and that they were not affded a remedy against this
conduct, as required by the ConventionWith regard to the complainants’ status as
victims, the complainants argued that they werd¢inage of the above violations because
of the general inability of Norwegian law to pratethem adequately against the
dissemination of anti-Semitic and racist propagandad incitement to racial
discrimination, hatred and violence. They claimbdt tthe mere existence of particular
domestic laws may violate the rights of a persowl, i@ferred to case-law of the Human
Rights Committee and the European Court of HumaghtRiin this regard. Secondly,
although they were not confronted directly with tm#pants in the march, the
complainants claimed they were potential victimscsithere was a real and imminent
risk for them to be exposed to the alleged violatid-urthermore, the petitioners claimed
that as organizations they were directly affectedit is said they will no longer be able
to rely on the protection of the law in conductthgir work following the Supreme Court
decision. With regard to the merits of the clairhe tcomplainants referred to the
Committee’s general recommendation no. 15 whichireq State parties to penalize four
categories of misconduct: dissemination of ideasetiaon racial superiority or hatred;
incitement to racial hatred; acts of violence agaany race, and incitement to such acts;
and to prohibit organizations which promote andtencacial discrimination. In light of
the Supreme Court’s decision regarding Mr. Sjoligpeech, section 135a of the Penal
Code is unacceptable as a standard for protecamst racism. They therefore argued
that the State party violated article 4 of the Gortion, and consequently violated article
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6, as the legal regime laid down by the SupremeriCoecessarily implies that no
remedies, such as compensation, can be sought.

The State party submitted that aetio popularis is not possible within the Committee’s
complaint procedure, as a “group of individualsf’ fioe purposes of Article 14(1) of the
Convention is a group of which every individual m®m could claim to be a victim of
the alleged violation. The State party emphasibad the Supreme Court had applied a
proper balancing of the right to freedom of expi@ssigainst the right to protection from
racial discrimination, as is their obligation undéne Convention, taking into
consideration the “due regard” clause in Articldtdalso pointed out the recent changes
to s100 of the Constitution and s135a of the P€aale, following which the authors can
no longer be considered 'potential victims' of ahdiiscrimination contrary to the
Convention. Any possible violation could only relab the period preceding the adoption
of the amendments to Norwegian law.

The complainants responded to the State Partysissions that it remained undisputed
that dissemination of ideas based on racial supsrior hatred may still go unpunished
under Norwegian law. With regard to the due regdadse, the complainants referred to
the jurisprudence of the Human Rights Committee #edEuropean Court of Human
Rights, both of which have accorded racist and kpgech little protection under the
right to freedom of expression. The authors furte&ated that the Supreme Court
decision in the5olie case was already having a significant effect pseaedent, despite
the entry into force of the new legislation. Thapypded a decision by the Oslo police
dated 31 May 2005 not to prosecute the leaderdé@Nazi organization, in relation to
statements made to the effect that Jews had kifldlions of 'his people’, that Jews
should be ‘cleansed’, and were 'not human beingspérasites’. The police dropped the
case with explicit reference to tBmlie case.

The Committee found that with regard to the “victigtatus, it should adopt a similar
approach as was adopted in the jurisprudence bgr ddodies referred to by the
complainants. It considered that the authors beloragcategory of potential victims. The
Committee also found that it must review the comitation on the basis of the facts as
they transpired at the material time, irrespectfesubsequent changes in the law.
Furthermore, the Committee referred to the incideinére a police decision referred to
the Sjolie caseThe Committee emphasized that Mr. Sjolie’s speechoatained ideas
based on racial superiority or hatred; the deferene to Hitler and his principles and
‘footsteps' must in the Committee's view be taken saaincitement at least to racial
discrimination, if not to violence. The Committee &0 noted that the principle of
freedom of speech has been afforded a lower levdlprotection in cases of racist and
hate speech dealt with by other international bodig, and that its own General
recommendation No 15 clearly states that the prohibon of all ideas based upon
racial superiority or hatred is compatible with the right to freedom of opinion and
expression. Therefore the statements of Mr. Sjoliare not protected by the due
regard clause and accordingly his acquittal by theSupreme Court gave rise to a
violation of Articles 4 and 6 of the Convention.
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CERD-4 / CERD-6 / CERD-5

Subject : states parties shall condemn all propaganda amigehizations based on ideas of
superiority / incitement to racial discriminatiom£itement to violence / prohibit and bri
to an end racial discrimination by any personsupgror organization / states parties shall
assure effective remedies / enjoyment of the rigatdorth in article 5

Keywords: obligations of states / discrimination / race Eftem of expression / incitement to
discrimination / effective remedy

Communication :  030/2003

Parties: The Jewish community of Odlo; the Jewish community of Trondheim; Rolf Kirchner;
Julius Paltiel; the Norwegian Antiracist Centre; and Nadeem Butt v. Norway

Reference: opinion of 15 August 2005

Facts:

1. The authors of the communication, dated 17 2008, are Mr. Rolf Kirchner, born on 12 July 19%@&der of
the Jewish community in Oslo, Mr. Julius Paltigribon 4 July 1924, leader of the Jewish commuinity
Trondheim, and Nadeem Butt, born on 16 June 1@&@idr of the Norwegian Antiracist Centre (NAC). fhe
claim to be victims of violations by Norway [Footedl: Norway recognized the competence of the Cdteeni
to receive and consider communications under arfidl by declaration of 23 March 1976.] of articlesnd 6 of
the Convention. They are represented by counsel.

AUTHOR'S SUBMISSIONS:

2.1 On 19 August 2000, a group known as the 'Boatbmrganized and participated in a march in
commemoration of the Nazi leader Rudolf Hess initiskiear Oslo. Some 38 people took place in theemar
which was routed over 500 meters through the caritfeskim, and lasted 5 minutes. The participantsen
‘'semi-military' uniforms, and a significant numladiegedly had criminal convictions. Many of the tiEpants
had their faces covered. The march was headed byédje Sjolie. Upon reaching the town square, $jolie
made a speech, in which he stated:

'We are gathered here to honor our great hero, Rudess, for his brave attempt to save Germany and
Europe from Bolshevism and Jewry during the Sed¥odd War. While we stand here, over 15,000
Communists and Jew-lovers are gathered at Youngsing demonstration against freedom of speech
and the white race. Every day immigrants rob, rapd kill Norwegians, every day our people and
country are being plundered and destroyed by thesJesho suck our country empty of wealth and
replace it with immoral and un-Norwegian thoughtée were prohibited from marching in Oslo three
times, whilst the Communists did not even needkola this freedom of speech? Is this democracy? .
Our dear Fuhrer Adolf Hitler and Rudolf Hess sapirison for what they believed in, we shall not
depart from their principles and heroic efforts, thre contrary we shall follow in their footstepsdan

fight for what we believe in, namely a Norway baiitNational Socialism . [Footnote 2: The speech
was recorded on video by the magazine 'Monitovial$ later used in the criminal proceedings against
Mr. Sjolie.]

2.2 After the speech, Mr. Sjolie asked for a mitsusdence in honor of Rudolf Hess. The crowd,Bgdvir.
Sjolie, then repeatedly made the Nazi salute andted 'Sieg Heil'. They then left the scene.

2.3 The authors claim that the immediate effe¢hefmarch appeared to be the founding of a Bootbrasch

in nearby Kristiansand, and that for the next 12iths the city was ‘plagued' by what the authorsrites as
incidents of violence directed against blacks asiitipal opponents. They further state that, in @&o area, the
march appears to have given the Bootboys configemzkthat there was an increase in '‘Nazi' actidgveral
violent incidents took place, including the murgrstabbing on 26 January 2001 of a 15 year old boy
Benjamin Hermansen, who was the son of a Ghanasanand a Norwegian woman. Three members of the
Bootboys were later charged and convicted in caimeavith his death; one was convicted of murdethwi
aggravating circumstances, because of the racisvenaf the attack. The authors state that he aredad the
other persons convicted in this case had partietbat the march on 19 August 2000.

2.4 The authors state that the Bootboys have d@atpoiin Norway for their propensity to use viatenand cite
21 particular instances of both threats and theofiselence by the Bootboys between February 1298
February 2002. Mr. Sjolie himself is currently dagra term of imprisonment for attempted murdereilation
to an incident in which he shot another gang member

2.5 Some of those who witnessed the commemoratamhfiled a complaint with the police. On 23 Fetrgu

S1-
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2001, the District Attorney of Oslo charged Mr. Igjavith a violation of section 135a of the NorweagiPenal
Code; this prohibits a person from threateninguliirsy, or subjecting to hatred, persecution orteoipt, any
person or group of persons because of their craed, color or national or ethnic origin. The offercarries a
penalty of fines or a term of imprisonment of ugwo years.

2.6 On 16 March 2001, Mr. Sjolie was acquitted iy iHalden City Court. The prosecutor appealedéo th
Borgarting Court of Appeal, where Mr. Sjolie wasweted of a violation of section 135a, becausthef
references in his speech to Jews. The Court of &ldpend that, at the least, the speech had taderstood as
accepting the mass extermination of the Jews, lzattdhiis constituted a violation of section 135a.

2.7 Mr. Sjolie appealed to the Supreme Court. Ob&Fember 2002, the Supreme Court, by a majoritylab
6, overturned the conviction. It found that penaltizapproval of Nazism would involve prohibiting Na
organizations, which it considered would go toogad be incompatible with the right to freedom péech.
[Footnote 3: Section 100 of the Norwegian Constituguarantees the right to freedom of speeche] Th
majority also considered that the statements irspigech were simply Nazi rhetoric, and did nothirgge than
express support for National Socialist ideologyidt not amount to approval of the persecution mags
extermination of the Jews during the Second Workt it held that there was nothing that particyléiriked
Rudolph Hess to the extermination of the Jews;chtitat many Nazis denied that the holocaust hagéve;
and that it was not known what Mr. Sjolie's viewsthis particular subject were. The majority héidtithe
speech contained derogatory and offensive remhatkghat no actual threats were made, nor anydastns to
carry out any particular actions. The authors tioé the majority of the Court considered articlef 4he
Convention not to entail an obligation to prohibi¢ dissemination of ideas of racial superiorigntrary to the
Committee's position as set out in General Recordatén 15.

2.8 The authors claim that the decision will seage precedent in cases involving s135a of thel @z, and
that it will henceforth not be possible to prosecNBzi propaganda and behavior such as that wisicimed
during the march of 19 August 2000. Following thg&me Court decision, the Director of Public Pcosien
expressed the view that, in light of the Supremar€odecision, Norway would be a safe have foriNaz
marches, due to the prohibition on such marchegighboring countries.

THE COMPLAINT:

3.1 The author's contend that they are victims@ftions by the State party of articles 4 and éhef
Convention. They allege that, as a result of ther&ue Court's judgment of 17 December 2002, they wet
afforded protection against the dissemination e&&lof racial discrimination and hatred, as welhagement
to such acts, during the march of 19 August 2066;that they were not afforded a remedy againstabnduct,
as required by the Convention.

()

On the merits

3.7 In relation to the merits of the claim, thetas refer to the Committee's General Recommenuatm15,
paragraph 3, which requires States parties to jzenfalur categories of misconduct: disseminatioidefs
based on racial superiority or hatred; incitemermtial hatred; acts of violence against any rand,incitement
to such acts. They consider that the decisionefSthpreme Court is incompatible with the Commist&xneral
Recommendation in relation to article 4 in thisaneh

3.8 The authors note that, in the Committee's temamcluding observations on Norway's 15th periodjuort, it
noted that the prohibition on dissemination of ahbiatred is compatible with the right to freedoinspeech;
article 20 of the International Covenant on CivitlaPolitical Rights stipulates the same. The agtiroroke
paragraph 6 of General Recommendation No 15, wdites that organizations which promote and imeitél
discrimination shall be prohibited, and submit ttiegt State party's alleged failure to meet thegeirements has
been noted with concern by the Committee on prevamcasions. [Footnote 8: The author refers td gk to
14th Period Reports (1996/1997) , Concluding Oletéans adopted by CERD at its 1242nd meeting (51st
Session) on 21 August 1997, paragraph 13; andHAétiodic Report (1999), Concluding Observations by
CERD adopted at its 1434th meeting (57th Sessielt) tn 23 August 2000, paragraph 14.] The authdrsdt
that it is fully acceptable for a State party totpct democratic society against anti-democratipaganda. In
particular, they state that there is no basisHerSupreme Court's conclusion that article 4 ofGbevention
does not require States parties to penalize tisedimation of ideas of racial superiority, givea bommittee's
clear position on this issue.
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3.9 The authors contend that the Supreme Courtresti@ated the danger of what it termed 'Nazi nhetand
that the object of article 4 is to combat racisntsatoots. As the Supreme Court minority pointed, &/1r.
Sjolie's speech accepted and encouraged violemkatbn Jews, and paid homage to their mass extation
during World War Il. In particular, the declaratitivat the group would follow in the Nazi's footstegnd fight
for what they believed in had to be understoodreacageptance of and incitement to violent actsregdiews.
The use of the Nazi salute made clear that theegathwas not peaceful, and, given the Bootboysine: of
violence, the commemoration march was frightenimg the incitement to violence evident.

3.10 The authors state that, in light of the Sugr&ourt's decision, section 135a of the Penal Gode
unacceptable as a standard for protection againsm. They therefore argue that the State padipted article
4 of the Convention, and consequently violatectker®, as the legal regime laid down by the Supr€mert
necessarily implies that no remedies, such as cosgpien, can be sought.

STATE PARTY'S OBSERVATIONS:
()

AUTHOR'S SUBMISSIONS:
()

5.5 In a further submission dated 20 February 20@petitioners draw the Committee's attentiothéoThird
Report of the European Commission against Racigirrgnlerance (ECRI) on Norway, dated 27 June 2003.
this report, the ECRI stated that Norwegian legjishadid not provide individuals with adequate eiton
against racist expression, particularly in lightleé Supreme Court's judgment in Bjelie case. The ECRI
recommended that Norway strengthen protection ageacist expression through relevant amendmerits to
Constitution and criminal law.

()

Decision on admissibility :
7.1 At its 65th and 66th sessions, the Committessidered the admissibility of the communication.

(--)
7.5 On 9 March 2005, the Committee therefore dedldéine communication admissible.

POST-ADMISSIBILITY SUBMISSIONS:

STATE PARTY'S OBSERVATIONS:

8.1 By noted of 9 June 2005, the State party sugifmétt there has been no violation of articles @ of the
Convention. It states that, consistent with thevigions of the Convention, article 135a of the Negian Penal
Code must be interpreted with due regard to th tigfreedom of expression. The State party'sgakibn to
criminalize certain expressions and statements bribalanced against the right to freedom of exwasas
protected by other international human rights unsients. [Footnote 15: Reference is made to artiglef the
ECHR and article 19 of the ICCPR.] In the preserse; the Norwegian Supreme Court carefully assebsed
case following a full hearing, including argumeatsthe requirements of the relevant internationstruments.
It concluded that the proper balance of these sigtgulted in there being no violation of articB54 in the
present case, a conclusion which the Court coreiter be consistent with the State party's obbgetiunder
the convention, taking account of the 'due regdadlise in article 4 of the Convention.

8.2 For the State party, States must enjoy a mafgappreciation in balancing rights at the natideeel, and
that this margin has not been overstepped in tegepit case. The majority of the Supreme Court fooad
s135a applied to remarks of a distinctly offensiiaracter, including remarks that incite or suppwfations of
integrity and those which entail a gross disparag@rof a group's human dignity. The majority coasadl that
the remarks had to be interpreted in the lighhefd¢ontext in which they were made and the likelscpption of
the remarks by an ordinary member of the audidf@amtnote 16: The State party draws the Committee's
attention to the reasoning of the majority setaupages 11 and 12 of the English version of tdgment,
however the Court's conclusions in this regardhatesummarized in the submission. In the judgmiiet,
majority concludes that various remarks in quessian'absurd’ 'defy rational interpretation’, atidhé’, that
they expressed no more than general support foritiealogy, which according to the majority did niwtply
support for the extermination, or other systemauttid serious acts of violence against Jews. Hesgase

_3.
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memory the march was held, was not particularlpeiased with Holocaust. The majority also noted tha
group of Sjolie's supporters was small, and thggmsing the speech were in the majority and ableiwe
their disapproval. ] The State party submits that€ommittee should give due respect to the Supfeouet's
interpretation of these remarks, since it had thghty examined the entire case.

8.3 The State party submits that the Committeetee@® Recommendation 15 should be interpreted as
recognizing that the application of article 4 reqaia balancing of the right to freedom of exp@ssigainst the
right to protection from racial discrimination.

8.4 The State party notes the Committee's decthimirthe authors belong to a 'category of potemi@ims'; to
the extent that the authors are 'potential victithg' State party draws attention to recent chaimg®rwegian
law which strengthen legal protection against tissemination of racist ideas. It argues that, felig the
adoption of recent changes to s100 of the Conistitatnd s135a of the Penal Code, the authors céanger be
considered 'potential victims' of racial discrintina contrary to the Convention; any possible \iola could
only relate to the period preceding the adoptiothee amendments.

8.5 A completely revised version of section 10@hef Constitution entered into force on 30 Septer2béd,
affording the Parliament greater scope to pass &mamst racist speech, in conformity with its gations under
international conventions. Parliament has since tisis new power to amend s135a of the Penal Gode,
provide that racist remarks may be subject to atsen even if they are not disseminated amongpttigic.
Racist statements made negligently are now alsscgb®ed - intent need not be proved. The maximum
punishment has been raised from 2 to 3 years impmgnt. The balance between s135a and freedoneetkp
however, must be weighed by the courts in each éasm®rding to the State party, these recent amentsn
contradict the authors' assertion that the veiditte Sjolie case would serve as a precedent, and that ibwiill
more difficult to prosecute dissemination of ideésacist discrimination and hatred. The Stateypantther
refers to the adoption of a new Discrimination Ahich incorporates the Convention, and providésioal
sanctions for serious cases of incitement to digiaation in discrimination, thus supplementing thew
provisions of s135a. The government is also dewetpp new Anti-Discrimination Ombudsman with a mated
to monitor and enforce these new provisions.

8.6 The State party submits that, in light of thexee changes in the State party's laws, and tffeicteon the
authors as 'potential victims', the Committee sthoetonsider its decision on admissibility, purduarRule 94,
paragraph 6, of its Rules of Procedure, at leafdrass the communication raises questions regauttiien general
legal effects of the Supreme Court's judgment. {Roie 17: The submission then reads: 'The goverhmen
however trusts the Committee to undertake any redussessments at this point'.]

8.7 Finally, the State party notes that the authare not identified how the remarks of Mr. Sjdieve had
adverse effects on their enjoyment of any substamights protected by article 5 of the Convention.

AUTHOR'S SUBMISSIONS:

9.1 In their comments on the State party's subonissilated 4 July 2005, the authors invoke thelregar
submissions, in which issues relating to the merése addressed. They emphasize that it remainsputdd
that, under Norwegian law as it presently standl; three of the four relevant categories of racial
discrimination referred to in article 4 of the Cemtion are penalized; contrary to article 4 anddRenendation
15, dissemination of ideas based on racial supsrior hatred may go unpunished.

9.2 In relation to the State party's request fer@mmmittee to reopen the question of admissibilitthe
complaint, the authors state that the Committeet newéew and assess the communication on the batie
facts at the material time, and not on the basiegi§lation adopted subsequently. In any evestngw
legislation has not addressed the authors' maicezonnamely the failure of the law to proscribdeelevant
categories of misconduct under the Convention; thesauthors remain potential victims.

9.3 In respect of the 'due regard' clause in ardiclthe authors maintain that penalizing all foategories of
misconduct is clearly compatible with any interoatl principle of freedom of speech. For them,@loenmittee
must undertake its own interpretation of the impdystatements, rather than defer to the interpoetatiopted
by the Norwegian Supreme Court. [Footnote 18: Refegs are made to decisions of the ECH#hideux and
Isorni v France 23.09.1998, app 24662/94, para 50-53; #&mdild v Denmark23.09.1994, app 15890/89, para
35.] In characterizing the speech, the authors thateHess was well known as Hitler's Deputy andfidant,
instrumental in the development of the Nurembewglarhey maintain that, as the minority of the Supe

Court found, anyone with a basic knowledge of Hiled National Socialism would have understood Mr.

4
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Sjolie's speech as an acceptance and approvalssf iglence against Jews in the Nazi era.

9.4 The authors refer to jurisprudence of the EGHR the Human Rights Committee, both of which have
accorded racist and hate speech little protectimteuthe freedom of speech provisions of theireetpe
conventions. [Footnote 19: Particular mention islenafJersild v Denmarkconcerning racist comments by the
'‘Greenjackets' against Africans and foreigners] het to be protected by freedom of speech;JRdl and
W.G. v CanadaCommunication No 104/1981, Views adopted 6 Ap8i83.] According to the authors, the role
of the due regard clause is to protect the rol@fmedia in imparting information about issuepublic
importance, provided the objective is not advoaafcracial hatred. It is submitted that the Stateypeffers a
much broader level of protection to hate speech #i@andards established in international case Taw.authors
further state that the Supreme Court decisionéSijblie case is already having a significant effect as a
precedent, despite the entry into force of the legyislation. They provide a decision by the Oslbgeodated

31 May 2005 not to prosecute the leader of a Nex diganization, in relation to statements madthéoeffect
that Jews had killed millions of 'his people’, thatvs should be ‘cleansed’, and were 'not humaggéiut
'parasites’. The police dropped the case with eixjpéference to th&jolie case.

9.5 The authors further submit that invoking fremdaf speech for racist and discriminating purpasasunts
to an abuse of the right of submission. They rateethat the balance between freedom of speechratettion
from hate speech following the Sjolie decisionuslisthat persons are afforded protection only agdire most
distinctive and offensive remarks, entailing sewadodations of a group's dignity.

9.6 Finally, the authors note that Norway doespmohibit racist organizations and that the Supré&uert in the
Sjoliecase built on the view that such a ban would EEceptable, contrary to the Committee's General
Recommendation 15, paragraph 6.

Views:
10.1 Acting under article 14, paragraph 7(a), efliiternational Convention on the Elimination of Rbrms of
Racial Discrimination, the Committee has considehedinformation submitted by the petitioners ame $tate

party.

10.2 In relation to the State party's requesttti@iCommittee should reconsider its decision onissibility
pursuant to Rule 94, paragraph 6, of its Rulesrot&dure in the light of recent legislative changes
Committee considers that it must review and ag$essommunication on the basis of the facts as they
transpired at the material time, irrespective dfssguent changes in the law. Further, the autreors feferred
to at least one incident following the recent anmeedts to the relevant legislation where the judgnvethe
Sjoliecase was apparently interpreted as a bar to teepution of hate speech.

10.3 The Committee has noted the State party'sisslom that it should give due respect to the aersition of
the Sjolie case by the Supreme Court, which conducted adlgbrand exhaustive analysis; and that States
should be afforded a margin of appreciation in heitég their obligations under the Convention whh tluty to
protect the right to freedom of speech. The Conemittotes that it has indeed fully taken accoutief
Supreme Court's decision and is mindful of the ysialcontained therein. However, the Committee ickems
that it has the responsibility to ensure the categeof the interpretation of the provisions ofdeti4 of the
Convention as reflected in its general recommenddtio.15.

10.4 At issue in the present case is whether Hiersents made by Mr. Sjolie, properly characterizagtwithin
any of the categories of impugned speech set auticle 4, and if so, whether those statementparected by
the 'due regard’ provision as it relates to freeddspeech. In relation to the characterizatiothefspeech, the
Committee does not share the analysis of the ntyajofithe members of the Supreme Court. Whilstatetents
of the speech are objectively absurd, the laclogitl of particular remarks is not relevant to tesessment of
whether or not they violate article 4. In the ceuo$ the speech, Mr. Sjolie stated that his 'peaptkcountry
are being plundered and destroyed by Jews, who@urckountry empty of wealth and replace it withmoral
and un-Norwegian thoughts'. He then refers not tmRudolf Hess, in whose commemoration the spasch
made, but also to Adolf Hitler arttleir principles; he states that his group will 'follantheir footsteps and
fight for what (we) believe in'. The Committee cioless these statements to contain ideas basectiah ra
superiority or hatred; the deference to Hitler &rglprinciples and ‘footsteps' must in the Comraiieiew be
taken as incitement at least to racial discrimoratif not to violence.

10.5 As to whether these statements are protegtdiebdue regard' clause contained in articléd Gommittee

_5.
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notes that the principle of freedom of speech le@ntafforded a lower level of protection in casesoist and
hate speech dealt with by other international bmdied that the Committee's own General recommigmdiso
15 clearly states that the prohibition of all ideased upon racial superiority or hatred is corbfmtvith the
right to freedom of opinion and expression. [Fotér20: See paragraph 4.] The Committee noteshibdtitie
regard' clause relates generally to all princigle®odied in the Universal Declaration of Human Rghot
only freedom of speech. Thus, to give the righftéedom of speech a more limited role in the cantéarticle
4 does not deprive the due regard clause of sggmfimeaning, all the more so since all internation
instruments that guarantee freedom of expressiovige for the possibility, under certain circumstas, of
limiting the exercise of this right.. The Commits@ncludes that the statements of Mr. Sjolie, githext they
were of exceptionally/manifestly offensive charactee not protected by the due regard clausettwatd
accordingly his acquittal by the Supreme Court ofWay gave rise to a violation of article 4, andsequently
article 6, of the Convention.

10.6 Finally, in relation to the State party's sigwion that the authors have failed to establish tie remarks
of Mr. Sjolie adversely affected their enjoymentofy substantive rights protected under articlé the
Convention, the Committee considers that its coerpe to receive and considErmmunications under article
14 is not limited to complaints alleging a violatiof one or more of the rights contained in artEl&ather,
article 14 states that the Committee may receiveptaints relating to 'any of the rights set forttthis
Convention'. The broad wording suggests that tlevaat rights are to be found in more than just preevision
of the Convention. Further, the fact that articlis 4ouched in terms of States parties' obligaticather than
inherent rights of individuals, does not imply tkiay are matters to be left to the internal jugsdn of States
parties, and as such immune from review underlariid. If such were the case, the protection regime
established by the Convention would be weakenedfigigntly. The Committee's conclusion is reinfatdgy
the wording of article 6 of the Convention, by whiStates parties pledge to assure to all indiviluéthin their
jurisdiction effective protection and a right otoeirse against any acts of racial discriminatioictviviolate
their 'human rights' under the Convention. In tleen@ittee's opinion, this wording confirms that the
Convention's 'rights' are not confined to articlé&-Eally, the Committee recalls that it has prergly examined
communications under article 14 in which no viaatbf article 5 has been alleged. [Footnote 21:f8ee
example: Communication No 10/19%iad Ben Ahmed Habassi v Denmatipinion adopted on 17 March
1999, paragraphs 9.3 and 10, where the Committegdfa violation of articles 2 and 6; Communicatim
16/1999 Kashif Ahmed v Denmarlopinion adopted 13 March 2000, paragraphs 6,2vh@re the Committee
found a violation of article 6; and Communication R7/2002Kamal Qureshi v DenmarlOpinion adopted 19
August 2003, paragraphs 7.1 - 9.]

11. The Committee on the Elimination of Racial Biisination, acting under article 14, paragraphfithe
Convention on the Elimination of All Forms of Rddiziscrimination, is of the view that the facts bef it
disclose violations of articles 4 and 6 of the Gamtion.

Remedy proposed :

12. The Committee recommends that the State palteyreasures to ensure that statements such asiade
by Mr. Sjolie in the course of his speech are motgrted by the right to freedom of speech undemiegian
law.

13. The Committee wishes to receive, within six thepinformation from the State party about the sneas

taken in the light of the Committee's Opinion. Btate party is requested also to give wide pullicitthe
Committee's Opinion.

Individual Opinion :
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ECRI recommends that the Norwegian authorities increase their efforts to
counter racial discrimination in access to places of entertainment.

Racist Violence

The Norwegian authorities and civil society organisations concur to say that
racist violence has not been a prominent phenomenon in Norway since ECRI’s
third report. At the same time, ECRI notes that no comprehensive data on the
incidence of racist violence is available at the moment. As already mentioned,
the police and prosecuting authorities are working to improve monitoring of
racist incidents and investigation into possible racist offences®, which obviously
cover violent incidents and offences. Apart from this data, what is known about
racist violence comes essentially from media reports.

Essentially, the reports of racist violence that ECRI has become aware of are
connected with the activities of extreme right-wing groups. For instance, there
were reports of violent acts carried out by neo-Nazis against two Kurdish
families in Halden, a town in East Norway near the border with Sweden, in
2005. However, by and large, ECRI considers that the recommendation it made
in its third report to the effect that the Norwegian authorities should keep the
situation as concerns extreme right-wing groups under control and take the
necessary corrective action, has been followed. ECRI welcomes in particular
the work carried out by the police to stop recruitment to these circles. However,
ECRI considers that the situation calls for continued close attention, particularly
as extreme right-wing groups are still actively present on the Internet.

ECRI recommends that as part of their efforts to improve monitoring of racist
incidents and the investigation of possible racist offences®, the Norwegian
authorities pay particular attention to violent incidents and offences.

ECRI encourages the Norwegian authorities to pursue their efforts to keep the
situation as concerns extreme right-wing groups under control. It recommends
that the Norwegian authorities monitor the Internet activities of the members of
these groups and take firm action against any offences they commit through the
Internet.

Racism in Public Discourse

In its third report, ECRI stressed that politicians should take a firm and public
stance against the use of racist or xenophobic discourse in political life and pay
particular attention to the risks of stigmatisation of members of minority
communities. Since then however, ECRI notes that the use of this type of
discourse by Norwegian political parties has continued, often in connection with
security concerns. For instance, ECRI notes that during the run-up to the
September 2005 general elections, the Progress Party (Fremskrittspartiet, FrP)
disseminated a brochure establishing, through text and images, very clear links
between serious security issues and persons of foreign origin. More generally,
many civil society actors find that the expression of anti-immigrant views in
political and public debate has become more common in Norway in recent
years. In particular, there has reportedly been a rise in the association of
Muslims on the one hand, and terrorism and violence on the other, as well as
generalisations and stereotypes concerning persons of Muslim background.

% See above, Existence and Implementation of Legal Provisions — Provisions covering racially motivated

offences.

0 See above, Existence and implementation of Legal Provisions — Provisions covering racially-motivated

offences.
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However, welcome initiatives have also been taken to curb the expression of
racist and xenophobic propaganda in politics. Thus, at the initiative of the LDO,
in the course of the 2007 municipal elections all main political parties
represented in Parliament signed a pledge to refrain from racist or xenophobic
discourse, and discourse that might stigmatise other vulnerable groups. The
pledge is reported to have worked well, although ECRI understands that the
media uncovered a few cases where it was not respected.

ECRI reiterates that political parties must resist the temptation to approach
issues relating to minority groups, including persons of immigrant background,
in a negative fashion and should emphasise the positive contribution made by
different minority groups to Norwegian society, the economy and culture.
ECRI’s position is that political parties should take a firm public stance against
any forms of racism, discrimination and xenophobia.

ECRI encourages the Norwegian authorities to consider the adoption of legal
provisions specifically targeting the use of racist and xenophobic discourse by
exponents of political parties. In this respect, ECRI draws the attention of the
Norwegian authorities to the relevant provisions contained in its General Policy
Recommendation No.7 on national legislation to combat racism and racial
discrimination *'.

In its third report, ECRI noted that persons of immigrant background had
continued to feature in the media predominantly in connection with crime stories
or issues of forced marriages and female genital mutilation. In its third report,
ECRI also stressed the importance of monitoring the observance of the Code of
Ethics by the media profession. ECRI furthermore emphasised that an
increased presence of persons of immigrant background in the media
profession could positively affect the media portrayal of persons of immigrant
background.

In spite of a considerable increase in the overall number of complaints received
by the Press Complaints Commission since ECRI’s third report, complaints filed
with this commission in relation to issues of immigration, racism and/or persons
with an immigrant background have not been significantly on the rise. At the
same time, civil society actors have reported to ECRI that news media have
continued to refer to suspects’ national origins and ethnic backgrounds when
these do not have any bearing on the case. News coverage of violence
between close family members is also reported to often include speculations
with regard to cultural or religious motivations when those involved have ethnic
minority backgrounds, while similar episodes involving ethnic Norwegians are
portrayed as the result of individual medical or psychological conditions.
Furthermore, the sensationalism and sweeping generalisations with which the
media has reportedly often addressed phenomena such as female genital
mutilation and family violence regardless of the actual opinions or attitudes
towards these phenomena among members of the communities concerned, has
continued to contribute to the stigmatisation of entire groups.

As concerns the representation of persons of immigrant background in the
media profession, positive developments have been reported to ECRI as
concerns media recruitment practices. Thus, individual media are reported to
increasingly encourage persons with an immigrant background to apply for
positions as journalists and the number of journalists of immigrant background
has reportedly increased since ECRI’s third report.

“I ECRI General Policy Recommendation N%7, paragraph 16 (and paragraph 36 of the Explanatory
Memorandum).
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ECRI encourages the Norwegian authorities to impress on the media, without
encroaching on their editorial independence, the need to ensure that the
method of reporting does not contribute to creating an atmosphere of hostility
and rejection towards members of any minority groups. ECRI recommends that
the Norwegian authorities increase opportunities to discuss with the media and
members of other relevant civil society groups how this could best be achieved

Vulnerable/ Target Groups

Muslim communities

91.

92.

Civil society actors agree that Islamophobia has been on the rise since ECRI’s
third report. Political, and more generally public debate has been characterised
by frequent associations made between Muslims on the one hand, and
terrorism and violence on the other, and by generalisations and stereotypes
concerning perceived cultural features of persons of Muslim background.
Although many have stressed that such a debate has had a negative impact on
the general public’s perception of Muslims, generally speaking it does not seem
that these perceptions have translated into acts of violence against this part of
Norway’s population, at least not to any visible extent. Instances of
discrimination on the basis of actual or perceived Muslim background have
however been reported. For instance, there are reports of women wearing the
Islamic headscarf having been refused employment or having been dismissed
from their jobs. Persons with names revealing a possible Muslim background
are also widely reported to experience difficulties in securing job interviews.
Furthermore, plans to build Mosques have sometimes been met with unjustified
resistance among the general population and local authorities.

ECRI strongly recommends that the Norwegian authorities monitor the situation
as concerns Islamophobia in Norway and take swift action to counter any such
manifestations as necessary. It encourages the Norwegian authorities to co-
operate with representatives of the Muslim communities of Norway in order to
find solutions to specific issues of their concern.

Romani/Tater and Roma communities

93.

94.

In its third report, ECRlI made a number of recommendations aimed at
combating discrimination against Romani/Tater communities (estimates of
whose population vary from 2000 to over 10000 persons) and Roma
communities (around 500 persons) and at improving their situation. ECRI
recommended in particular that the Norwegian authorities pursue dialogue with
representatives of the Romani/Tater communities in view of the establishment
of a system of reparations for past human rights violations committed against
members of these communities. ECRI notes that in 2004 the Norwegian
Government established a fund of 75 million NOK to this end. The fund is
administered by a foundation composed of Romani/Tater representatives and
an observer from the authorities. The Norwegian authorities have reported that
the fund has an annual return of 3,7 million NOK, which is allocated to activities
aimed at developing Romany language, culture and history.

In its third report, ECRI recommended that the Norwegian authorities intensify
their efforts to support Romani language education and provide children of
itinerant families (which include both Romani/Tater and Roma families) with
regular education. The Norwegian authorities have reported that in 2004 the
Ministry of Education and Research launched a three-year pilot project aimed at
devising appropriate solutions to favour the integration of Romani/Tater children
into the education system and promote the acknowledgement of their culture
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more successfully in schools. The project is continuing throughout 2009 and,
according to the Norwegian authorities, the response so far has been that the
project is developing in a positive direction. The Ministry is considering
extending the duration of the project and including more schools. There are
also plans to develop a thematic booklet by the end of the year. It is not clear to
ECRI however, the extent to which this project has resulted in an increased
participation of Romani/Tater children in education. In this respect, civil society
actors have stressed that lack of data on school attendance and attainment by
Romani/Tater and Roma children negatively affects the possibility of designing
and evaluating policies targeting them. Concerning in particular Roma children,
ECRI notes that recent media reports indicate that their participation in school is
very low. The Norwegian authorities and civil society organisations have stated
that approximately 60 of the estimated 150 Roma children are enrolled in
school, although data is not available on how regularly they attend school. No
progress is reported in the field of supporting their language (Romanese)
education. The Ministry of Education and Research is working on measures
concerning Roma children in kindergarten, primary, secondary and upper
secondary education. These measures will be part of an action plan which will
be drawn up by the Ministry of Labour and Social Inclusion. The plan is due by
the end of 2008.

In its third report, ECRI also recommended that the Norwegian authorities find
arrangements that would allow Romani/Taters to continue to exercise certain
traditional professions in the craft industry. ECRI is not aware of developments
in this field.

Romani/Taters and Roma are also reported to experience discrimination when
trying to gain access to campsites. Furthermore, they are reported to
sometimes meet with difficulties when trying to report these cases to the police.
ECRI notes that the LDO plans to start work in co-operation with Romani/Tater
and Roma organisations, the campsites’ management companies, the police
and local authorities to address this problem.

ECRI notes that the Norwegian authorities have recently committed to
establishing an action plan to improve the situation of the Roma communities,
which will have a value of 3 million NOK.

ECRI strongly recommends that the Norwegian authorities take measures to
address discrimination against members of Romani/Tater and Roma
communities and to improve the situation of members of these communities
across all fields of life, including education, housing, employment and relations
with the police. ECRI strongly recommends that the Norwegian authorities
involve representatives of Romani/Tater and Roma organisations in the
designing and implementation of these measures. It recommends that the
Norwegian authorities include commitments in these areas in the Plan of Action
against Racism and Discrimination (2009-2013).

Jewish communities

99.

Since ECRI’s third report, the most visible manifestations of antisemitism in
Norway are reported to have taken the form of speech by extreme right-wing
groups through different means of communication*?. However, ECRI notes that
manifestations of antisemitism intensified during the Israel-Hezbollah conflict in
Lebanon in the summer of 2006, including an outbreak of desecrations and
insults, threats and physical attacks against members of Jewish communities.
In September 2006, several rounds from an automatic military rifle were also

“2 See above, Existence and implementation of Legal Provisions — Provisions covering racist expression.
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fired at the Oslo synagogue. One person was convicted for this offence by Oslo
District Court in June 2008. ECRI notes that in general, representatives of
Jewish communities have valued the response made by the Norwegian
authorities to the manifestations of antisemitism that have occurred in Norway
since ECRI’s last report.

ECRI encourages the Norwegian authorities to monitor the situation as
concerns manifestations of antisemitism in Norway closely and to continue to
react to any manifestations that may occur. It draws the attention of the
Norwegian authorities to its General Policy Recommendation No. 9 on the fight
against antisemitism, which contains practical guidance on measures
governments can take to prevent and counter antisemitism.

Sami communities

101.

102.

103.

VL.
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105.
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In its third report, ECRI noted some reported incidents of harassment of
members of the Sami communities, although the situation seemed to be
globally improving. Since then, cases of harassment of members of the Sami
communities and hate speech targeting Sami on the Internet, have continued to
be reported. The Norwegian authorities have informed ECRI that in two surveys
carried out among Sami on perception of discrimination, 36% of the
interviewees indicated having experienced discrimination in 2003-2004 and
25% in 2005-2006. The Norwegian authorities report that they are currently
preparing a White Paper that will cover discrimination against members of Sami
communities.

In its third report, ECRI recommended that the Norwegian authorities pursue
their dialogue with the Sami Parliament in view of the adoption of the Finnmark
Act, which dealt with legal rights to and management of, land and natural
resources in Finnmark county. ECRI is pleased to note that the Finnmark Act
was enacted in June 2005 and came into force on 1 July 2006.

ECRI recommends that the Norwegian authorities monitor and address all
manifestations of racism and discrimination against the Sami population.

Reception and Status of Non-Citizens

At the time of ECRI’s third report, the Norwegian authorities were in the process
of setting up a two-year introductory programme for refugees, persons granted
residence on other protection or humanitarian grounds, and members of their
families who came to join them in Norway. The programme includes Norwegian
language training, an insight into Norwegian society and preparation for working
life or further education and is addressed to people between the ages of 18-55
without basic qualifications. In parallel to this programme, which has now been
running for almost four years, an obligation to complete a 300-hour course of
Norwegian language and insight into Norwegian society was introduced for
most immigrants coming to Norway as from 1 September 2005. Both schemes
are administered by the municipalities which are required by law to organise the
courses.

In its third report, ECRI recommended that the introductory programme for
refugees should be adapted to the special circumstances of each individual
person, including his or her level of education, professional competence, age
and health status and that a high standard of training should be provided in
municipalities throughout the country. ECRI notes that the municipalities are
required to provide the course at three different levels. However, it seems that
there are still margins for improvement in terms of better tailoring courses to
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Poland

Constitution, Article 13 - Political pluralism

Political parties and other organisations whose programmes are based upon totalitarian
methods and the modes of activity of nazism, fascism and communism, as well as those
whose programmes or activities sanction racial or national hatred, (....) shall be forbidden.

Criminal Code (1997) - Art. 119. § 1 Whoever uses violence or makes unlawful threat
towards a group of person or a particular individual because or their national, ethnic,
political or religious affiliation, or because of their lack of religious beliefs, shall be
subject to the penalty of the deprivation of liberty for a term of between 3 months and
5 years. § 2. The same punishment shall be imposed on anyone, who incites
commission of the offence specified under § 1.

Criminal Code (1997) - Article 194. Offences against Freedom of Conscience and
Religion

Whoever restricts another person from exercising the rights vested in the latter, for the
reason of this person affiliation to a certain faith or their religious indifference shall be

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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subject to a fine, the criminalty of restriction of liberty or the criminalty of deprivation of
liberty for up to 2 years.

Criminal Code (1997) - Article 256 - Promotion of fascism or other totalitarian system.
§1 Whoever publicly promotes a fascist or other totalitarian system of state or incites
hatred based on national, ethnic, race or religious differences or for reason of lack of
any religious denomination shall be subject to a fine, the penalty of restriction of
liberty or the penalty of deprivation of liberty for up to 2 years.

§ 2. Whoever, in order to distribute produces, records or brings, buys, stores, posses,
presents, transports or sends print, record or other item containing the substance
referred to in § 1 or being a carrier of the fascist, communist or other totalitarian
symbolism shall be subject to a punishment as referred to in § 1.

§3. The perpetrator of the prohibired act referred to in §2 shall not be deemed to have
committed an offence if the act was committed as part of artistic, educational, collecting
or scientific activity,

§ 4. In the event of conviction for the offence referred to in §2, the court shall order
forfeiture althe objects specified in §2, even if they did not constitute the perpetrator 's
property,

Criminal Code (1997) - Article 257 - Publicly insulting group of people or an individual
person by reason of their national, ethnic or racial affiliation..

Whoever publicly insults a group within the population or a particular person because
of his national, ethnic, race or religious affiliation or because of his lack of any religious
denomination or for these reasons breaches the personal inviolability of another
individual shall be subject to the penalty of deprivation of liberty for up to 3 years.

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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Poland

In February 2007 the Supreme Court decided thatimgla placard reading "We shall
liberate Poland from (among others) Jews" did mobwant to an offence under Article
256 of the Criminal Code. To reach this conclugioa court referred to Article 54 § 1 of
the Constitution, which protects the right to exgsrepinions, the ordinary meaning of the
word "liberate" and the use of the indicative, ppased to the imperative, which showed
no intention to incite national hatred. ECRI regatl this connection that, according to
Article 10 of the European Convention on Human Righhe right to freedom of
expression may be restricted to protect the rightsthers. It also considers that allowing
the holding of such a placard to go unpunisheds fétlul of its General Policy
Recommendation No. 7 on national legislation to lsam racism and racial
discrimination.

[ECRI, Fourth report on Poland, adopted on 28 A0, CRI(2010)18, § 21

En février 2007, la Cour supréme a décidé queil@éatenir une pancarte avec la phrase
"Nous libérerons la Pologne des juifs (entre ajitre'®quivalait pas a une infraction au
sens de l'article 256 du Code pénal. Pour dégaetbe conclusion, elle a fait valoir
l'article 54, paragraphe 1 de la Constitution quoitgge le droit a la liberté d'expression,
le sens ordinaire du verbe "libérer" et l'utilisatide l'indicatif par opposition a I'impératif
qui ne témoigne pas d'une intention d'inciter &dae nationale. L'ECRI rappelle a cet
égard que, conformément a l'article 10 de la Cotimeneuropéenne des droits de
I'hnomme, le droit a la liberté d'expression peue &umis a certaines restrictions pour
protéger les droits d'autrui. Elle considére ags&iutoriser une telle pancarte sans que
cela n'entraine de sanction est contraire a sarReemdation de politique générale n° 7

sur la |égislation nationale pour lutter contredeisme et la discrimination raciale.
[ECRI, Quatrieme rapport sur la Pologne, adopt@&avril 2010, CRI(2010)18, § 21]
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Poland

Constitutional Court: http://www.trybunal.gov.pl/index2.htm
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The Permanent Mission of the Republic of Poland to the United Nations
Office and other International Organizations at Geneva presents its compliments
to the Office of the United Nations High Commissioner for Human Rights and
has the honour to transmit herewith the reply of the Government of the Republic
of Poland to the letter sent by Her Excellency Navanathem Pillay, the United
Nations High Commissioner for Human Rights, dated on 3™ of August, 2010,
concerning the Member States’ experiences with regard to implementing the
prohibition of indictment to hatred through national legislation, judicial practices
and different types of policies.

The Permanent Mission of the Republic of Poland to the United Nations
Office and other International Organizations at Geneva avails itself of this

opportunity to renew to the Office of the United Nations High Commissioner for
Human Rights the assurances of its highest consideration. AS.

Geneva, 6 October 2010

Enclosure — 3 pages

Office of the United Nations High Commissioner for Human Rights
Geneva
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Hate erime definito o sh Law

The Polish Criraine <o - 28 not define hate crime, though it penalizes acts the perpeirators

of which target thelr vl due to the victims’ particular traits. Thus, these acts, deseribed

in articles 118, 119, ~a e 257 of the Criminal Code in accordance with the ODTHR OSCE,

can be viewed as belon( il 1© the category of hatc crimes. They also include incitement to

hatred because of ra3e, Lo pality, ethnic origin or religion, specified in Article 256 of the

CEt

§ 1, Whoever publicly promiotes a fascist or other totalitarian state system or incites hatred
based on national, etheic, race or religious differences or for reason of lack of any religlous
beliefs shall be subject io a fine, the penalty of restriction of freedom, or the penalty of
deprivation of ‘freedom for up fo 2 years. '

§ 2. The same penalty shall apply to whoever, for the purpose of distribution, produces,
records or imports , acquires, sfores, possesses, presents, transports or sends printed matier,
recordings or other objects containing content referred to in §1 or constituting carriers of
faseist, communist or other symbols.

§3. The perpetrator of the prohibited act yeferred 10 in §2 shail not be deemed to have
commitled an offence if the act was committed as part of artistic, educational, collecting or
scientific activity.

§ 4. In the event of conviction for the offence referred to in §2, the court shall order forfeiture
of the objects specified in §2, even if they did not constitute the perpetrator s property.

Lmplementation of the provisions of Articles 19 and 20 of the ICCPR

lssuos connected with the implementation by Poland of the provisions of Articles 16 and 20 of
the International Covenant on Civil and Political Rights prirarily fall within the competence
of the Government Plenipotentiary for Equal Treatment, established under & Council of
Ministers regulation of 22 April 2008

The Plenipotentiary takes action in response to complaints or repotis by individual citizens,
groups of citizens or NGOs and media reports, or on het own initiative. The Plenipotentiary’s
annual report groups cases according to discrimination because of race, nationality, ethnic
origin, religion and creed .

Tn the period from 1 January 2010 to 28 July 2010 the Plenipotentiary handled 28 cases
regarding discrimination because of race, nationality and ethnic origin. The complaints mainly
concerned participation in public life (8 complaints), education and employment (2 each) and
such issues as the conditions of incarceration, procedures used for the expulsion of foreigners,
and racist and xenophobic statements. During the same period the Plenipotentiary also
received 3 complaints relating to discrimination because of religion or creed in the sphere of
education and participation in public life.
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< T oo takes up cased stemming from racial hamed. xenophobiz, et-ien
homennr o w0 other forms of intolerance. From the bee nning of her asvi
QaveoooL o 1ooteptiary for Equal Treatment took action on 21 such BaIE-Teiz
ating oo o o initiative of in response to press TepOrLe in 19 cases, anc it !
compleinte i - ascs. The cases involved homophobia (5): anti-Semitism. (4] . &
diserimination/. cnd Islamophobia (1).
The nurmber of ccses in which the Plenipotentiary intervenes is growing gteadily, thouit Wi
is patural for & reatively young institution,

o m.,“

With & view to the implementation of Article 19 and 20 of the International Covenant on L%
and Political Rignts on 31 August 2001 the Council of Ministers adopted & draft Low or. the
introduction of certain European Union regulations on equal treatmeni, prepared by the
Govegnment Plenipotentiaty for Equal treatment. The law will apply to physical and legal
persons and organizational units granted legal capacity under the law.

The draft law defines direct discriminstion, indjrect discrimination, harasgiment, gexual
harassment and unequal treatment. The draft prohibits unequal treatment because of sex, race,
ethnie origin or nationality with regard to:

- access to and conditions of social security, access to services (including housing), goods and
acquisition of publicly offered rights,

- access to health care, schooling and higher education.

The law also bans inequal treatment due to nationality, religion, creed, world outlook,
disability, age or sexual oricntation with regard to:

. vocational training (qualification enhancement, in-service training, requalification and
vocational practice),

- initiation and conducting of business or vocational activity, including activity on the basis of
employment or other civil law contracts,

. membership of and activity in trades unions, employer Organizations and professional
asgociations,

- access to all instruments of the labor market and services offered by the relevant institutions
and entities involved in the promation of employment, human resources and counteracting
unemployment.

In the event of unequal treatment, the injured patty will be entitled to clalm compensation.
The relevant cases will be subject to the Civil Code.

As concerns the burden of proof, the party that charges unequal treatment has to demonstrate
the probability of its occurrence. The charged party has to show that it did not commit the

03/04
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5 usually difficult or impossible.
Laeoo o he draft law, tasks reiating to the implementation <. ghe pringiple 0% ¢
cogte A1 fall within the competence of the Civil Rights Ombudsman &
Goveriitl Plenipotentiacy for Equal Treatment. The Plenipotentiay will submit w L0
Counci. < - inisters a national progtam of actions 10 promote equal treatment, elaborating T

|

goals auc ¢ ofities in this avea. 1
Other aciiang concerning prevention of discrimination
1

The Minisiry of Tnterior and Administration is implementing educational Programs relating 1o
the issues raised in the High Commi%sioner’s lettet.

Particular attention is duc to 8 training program for Police officers, leunched in 2006. It deals
with prevention of racial di%riminal&ion, anti-Semitism and xenophobia and is called the Law
Enforcement Officer Program on Combating Hate Crimes. The project is coordinated by the
Ministry and is being implemented in collaboration with the ODIHR OSCE.

|

Under the Program, the Stupsk Police Academy hosted in September 2008 2 Police Forum
Against Discrimination, attended by Police officers, members of nationsl, cthnic and religious
minorities and representatives of NiGOS copcerned with human rights.

The program also includes & systém of in-service training courses for Police officers. The
participants are taught how to rec#)gtﬁze hate crimes, how t0 respond to them and prevent
their occurrence. The training has la caseading structure: Sirst, it is held at national level for
{rainers, i.e. officers from provin.(fe-lcvel Police headquarters and Police academies. Next,
one-day courses are conducted at l'pcal level for officers who come in daily contact with hate
crimes (officers of criminal and prcvention branches) from municipal, town, and regional
units in the respective provinces. Ivstru.otion is given by Police, ODIHR OSCE , Ministry and

The training program was initi_ated in November 2009, To date, training has been provided to

50 trainers at national Jevel and 1700 Police officers at province level. It is planned that a total
of 10 0000 Police officers will take part in the program,
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Portugal

Criminal Code (Law n°65/98 of September 2, 1998), Article 240 — Racial or religious
discrimination

2) Anyone who, in a public assembly, in a writing purported to be divulged or by any
means of mass communication;

a) provokes acts of violence against a person or a group of persons because of his race,
colour, ethnic or national origin or religion; or

b) defames or insults a person or group of persons because of his race or ethnic or
national origin or religion, specially through the negation of war crimes or of crimes
against peace and humanity; intending to incite to racial or religious discrimination or to
encourage it, is punishable with imprisonment from 6 months to 5 years.

Criminal Code, Article 251 — slander because of religious belief

1) Anyone who publicly offends or derides a person because of his religious belief or
function, in a way adequate to breach the peace, is punishable with imprisonment up to 1
year or a fine up to 120 days.

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —



2) The same penalty applies to anyone who desecrates a place or object of cult of
religious veneration in a way adequate to breach the peace.

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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Conventional No.: JTRL0O0006762 ; Document No.: RaA®7180081825
CASE 1011

Rapporteur: Carmona da Mota ; Tribunal da Relagibisboa (TRL) [Lisbon Court of Appeal]

Date of decision: 18.07.1996
Colectanea de Jurisprudéncia, XXI, Tomo 3,49.

http://www.dgsi.pt/jtrl.nsf/33182fc7323160398025660497eec/efe3139falac40f980256803000
48a4d?0OpenDocument

National court / tribunal
Hate speech
Portugal, Promotion of racial discrimination andred, legal finding, court decision

Key facts of the case: The accused were convidtadcdme of racial discrimination on account

of having prepared, distributed and publicly reatbaument that, amongst other things, contained
the following paragraph: ‘the clear and absolutengssion (...) by the concentration of powers
that the Central Bank will wield, via a Directordathalf-breed" Advisor, which, after the 25 April
Revolution and the fall of the Berlin wall, is pecfly unacceptable.’ The injured party requested
he be allowed to be constituted as a plaintiff,clihivas denied on grounds of illegitimacy. This
decision resulted in an appeal to the AppellaterCdain reasoning/argumentation: The
appellate court concluded that the case of thafiffashould be admitted as a criminal

proceeding, as a citizen who had been defamedlandesed in a public meeting, by a written
communication aimed at disseminating via mean®ciis communication discrimination on

Abstrac account of race, colour or ethnic origin. The cduased its decision on the understanding that in

t

cases of crimes of racial discrimination its préitat extends beyond public interest to safeguard
humanity against racial discrimination, in favoditiee particular interests of the person who was
slandered, defamed and discriminated against haciédy issues (concepts, interpretations)
clarified by the case: Legitimacy for the constduatof a plaintiff in penal proceedings (art. 68 of
the Code of Penal Procedure), the crime of raésairuinination (art. 240 of the Penal Code).
Results and most important consequences, implitaitié the case: The Court of Appeal decided
to revoke the despatch that denied the admittafitee@laintiff, consequently ordering that it be
substituted by another despatch admitting him. &amxess to the decision in the first order court
was not possible, it is not known which penalty badn applied to the defendants and what
argumentation had been used. This case was ohe féw cases in which the final decision
served to condemn the practice of a crime of ratigrimination - art. 240 of the Penal Code.

[ FRA Database]
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PAGINA INICIAL Candidaturas admitidas a elei¢do Presidencial
BEMVINDOS

e —— © Tribunal Canstitucional concluiu a apreciagan da processo de candidaturas & eleican Presidencial do préximo dia 23 de
GESTAOODTRIAUNAL Janeiro, tendo decidido admitr as candidaturas dos cidadaos Anibal Antonio Cavaco Silva, Defensor de Oliveira Moura,
CONTACTOS Francisco José de Almeida Lopes, José Manuel da Mata Vieira Coelho, Manuel Alegre de Melo Duarte & Fernando
LiGagBES Jose de la Vieter Ribeiro Nobre

INFORMACEO LEGAL " . PR "
Méo foram admitidas, por nao preencherem os requisitos legalmente previstos, as candidaturas dos cidados Diamantino

Mauricio da Silva, Luis Filipe Botelho Ribeiro e Josué Rodrigues Gongalves Pedro

onhega o Tribunal
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Colectanea de Jurisprudéncia

Cornegol a ser distribuida o 77°volume da publicacéo dos
Accredfos do Tribunal Constituciona), em suporte digital, nurm
formata e-hook

Para além de se manter a integralidade da informacéo e
tratamento que constava da versao anterior, encontram-se agora
disponiveis as funcionalidades quie uma versao digital coma esta
permite, nomeadamente folnear vitualmente a publicacao, fazer
pestuisa por palavras, Criar marcadores VirtUais, eScrever notas
pessosis e sublinhar virtualmente. Estas novas funcionalidades
sha intuitivas e de facil consulta
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PSS Alteracio 20 regime juridico do controle piblico da riqueza dos titulares de cargos politicos, que [a]

Procuradoria-Getal entrou em vigor ne dia 2 de Novembro (5° alteracdo a Lei n® 4/83, de 2 de Abril)

da Repéblica
Ges mais significativas i pela Lei n° 3872010

- inclusén de contas bancarias & ordem, desde que de valor superior a 50 salérios minimos, no contedda da declaragao;

. - 0 dever e renovacao da declaragdo de patrimenio, rendimentos e cargos sociais, passa 3 ser um dever geral de todos os

Conferéncias sujeitos vinculados (anteriormente, a renovag&o era anual & st onerava aqueles que desempenhavam fungBes exectivas),
cia Triate ~ este dever de renovag Ao deixa de estar sujeito a qualouer perindicidade e passa apenas a depender da verificag o de Um

acréscimo patrimonial efectiva, em montante superior a 50 salérios minimos mensais, do valor declarado referente a algum

dos elementas incluidos no contetidos da declaragdo

- reformulacaa do elenco dos destinatarios do dever de entrega da declaragéo, nele incluindo os seguintes tiulares de ahos

cargos pblicos

5) Gestores publicos;
) Titulares de brgéo de gestao de empresa participada pelo Estado, quanda designados por este;
) Membros de rgans executivas das empresas Gue integram o sectar empresarial local,

d) Membros dos 6rgéos directivos dos nstitutos prblicos;

&) Membros das entidades plblicas independentes previstas na Constituigao ou na lei

) Thulares de cargos de direccAo superior do 1.9 grau e equiparados

2>
Ver tambeém Acarda r° 4/2011

Eleigdo presidencial de 2011 - Actos a praticar no Tribunal Constitucional

Apresentagio das candidaturas - Até 4s 16 horas do diz 23 de Dezembro
Entrega do orgamento de campanha — Até 23 de Dezermbro

Sorteio das candidaturas — Dia 27 e Dezembro as 10 horas da manna
Decisdo sobre admissio das candidaturas - Ate 29 de Dezernfra
Decisdio de eventuais recursos — Até: 3 de Jareiro

Apuramento geral - 31 de Jangira

Decises recentes

Acérdao e 4/2011
Esclarecimento de dividas suscitadas pelo requerente quanto 4 aplicagéo do regime uridico de controle publica da riqueza dos
titulares de cargos polticos, ap6s as modificaces introduzidas pela Lei n® 3812010, de 2 de Seternbra.

Acérdao P 3/2011

Novo exame nacional de acesso ao estagio da Ordem dos Advegados

O Tribunal Constitucional declara em sede de fiscalizagéo abstracta sucessiva, com forca obrigatoria geral, @
inconstitucionalidatle do artigo 8-A, n® 1 & 2, do Regulamento Nacional de Estagio da Ordern dos Advogados, na redaccéo
aprovada pela Deliberagéo n° 333342008, de 16 de Dezembro, do Conselha Geral da Ordern dos Advogados, por violagzo do
disposta no artigo 165°,n ° 1, alinea b), da Constituican da Republica Portuguesa

Acordao e 2/2011
Nega provimento a0 recurso para o Plenaria do acérdso n° 468/2010, que concluiu, em sintese, que os actos atinentes &
inclusAa ou exclusao de eleitores nos cadernos eleitorais e deliberag bes que, nesse ambito, tenham sido proferidas pelos

Wm & courer entrantp... | &3 urisprudence So... | £ Annexes jurisprud.. || (5] icrosoft xcel - .. | @) arisprudence ac... | 8] bocuments - micr. @D O 1217
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Alto Comissariado para a Imigracdo e Didlogo Intercultural, L.P.

PARECER

GABINETE DE ESTUDOS, RELACOES INTERNACIONAIS E JURIDICO (GERIJ) —ACIDI, I.P.

Em resposta ao pedido efectuado pela Direccdo-Geral de Politica Externa do Ministério
dos Negdcios Estrangeiros (MNE), de contributos do ACIDI, I.P.,, tendo em conta a
realizacdo do “2011 Expert workshops on the prohibition of incitement to national, racial
or religious hatred” — promovido pelo Alto Comissariado das Nacdes Unidas para os
Direitos Humanos, em Genebra —, remete-se para os devidos efeitos as seguintes
informacdes:

COMBATING RACIAL DISCRIMINATION, PROMOTING INTERCULTURAL AND INTER-
RELIGIOUS DIALOGUE

1. Institutional Framework

The High Commission for Immigration and Intercultural Dialogue, I.P. (ACIDI, I.P.) was
initially created by Decree-Law no. 202/2006, dated 27" October, which approved the
organic law of the Presidency of the Council of ministers and merged the High
Commission for Immigration and Ethnic Minorities.

The ACIDI, I.P. it is a Public Institute that was established in May 20071, under the indirect
administration of the Portuguese State, possessing administrative autonomy. It is under
the Presidency of the Council of Ministers and the Prime Minister. The High Commission’s
mission is to collaborate in the conception, implementation and evaluation of public
policies, both cross-cutting and sector-specific, relevant for the integration of immigrants
and ethnic minorities, as well as promoting dialogue between various cultures, ethnicities
and religions, but also to combat all forms of discrimination based on race, colour,
nationality, ethnic origin or religion trough dialogue and integration policies.

Hence, the functioning and work of the High Commission demonstrates Portugal’s
objective and action to prevent and forbid every discriminatory act and to discourage

! For more information, please see ACIDI’s Organic Law (Decree-Law no. 167/2007, dated 3" May).

"

Rua Alvaro Coutinho, 14 - 16 acidi
1150-025 Lishoa missariado para a Imigragio I
Tel: 21 8106100 Fax: 21 8106117 www.acidi.gov.pt
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every discriminatory practice. It also represents an active engagement in improving the
living conditions of persons belonging to minorities and immigrants.

In this context, it should be taken into account the function of the Commission for
Equality and Against Racial Discrimination (CICDR), the active role of the Victim Support
Unit of Immigration and Discrimination Racial or Ethnic (UAVIDRE), but also the
activities held by the Department of Support for Associative Activity and Intercultural
Dialogue —_Entreculturas. Therefore, according to article 3 of the Decree-Law no.
167/2007, dated 3rd May, it is incumbent on the ACIDI, I.P.:

e) To promote interculturality through intercultural and inter-religious dialogue;

j) To promote interest in civil society and academia in research on themes related to
immigration, ethnic minorities, intercultural dialogue and inter-religious dialogue;
m) To foster dialogue with religions through knowledge of the different cultures and
religions, and by encouraging an attitude of mutual respect and love for diversity,
both within Portuguese territory and in the relationships that Portugal has with the
rest of the world.

However, it is the Committee on Religious Liberty (CLR)?, which was established in
February 12, 2004 by order of the Ministry of Justice, pursuant to Decree-Law no.
308/2003, dated 10th December, that is responsible for deciding, warning, and
preventing the competent authorities in all cases of violation of religious freedom or in
any kind of religious discrimination.

a) Commission for Equality and Against Racial Discrimination (CICDR)

The Portuguese law foresees — Law_no. 134/99 dated 28" August and Law no. 18/2004
date 11" May — an administrative complaints procedure for cases of racial discrimination,
which is dealt with by the CICDR that works closely with the ACIDI, I.P. This Commission is
presided by the High Commissioner for Immigration and Intercultural Dialogue and

> The CLR is an independent and consultative organ of the Portuguese Assembly of the Republic and
Government. As guardian of the Religious Freedom Act, it must rule on all matters relating to his
application, development and changes. This commission has powers under the protection of religious
freedom by acting as a sort of "provider" as it should alert and prevent the competent authorities in case of
violation of religious freedom or any kind of religious discrimination. It has also important to refer CLR’s
functions of scientific research of churches, religious communities and movements in Portugal, which are
reflected, namely in the processing and updating of scientific and statistical information with a view to
public disclosure. Mdrio Soares is the current chairman of the Committee on Religious Liberty.
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includes representatives elected by the Parliament, Government’ appointed, as well as
representatives from the employers associations, trade unions, immigrants associations,
NGOs and civil society.?

Its principal mission is to accompany the application of legislation that, in Portugal,
combats discrimination on the basis of race, colour, ancestry and national or ethnic origin.
In this sense, competences are attributed to it to collect information in relation to the
practice of discriminatory acts, recommending the adoption of legislative measures,
promoting the realisation of studies and research work on racial discrimination and
making public cases of effective violations of the law.

Moreover, the CICDR* meets regularly and is constituted, under the law, by the following
representatives:

a. The High Commissioner for Immigration and Intercultural Dialogue, who preside;
b. Two representatives elected by the Assembly of the Republic;

c. Two government representatives, appointed by the government departments
responsible for employment, social security and solidarity, and education;

d. Two representatives of immigrant associations;

e. Two representatives of anti-racist associations;

f. Two representatives of trade unions;

g. Two representatives of employers' associations;

h. Two representatives of human rights;

i. Three persons to be appointed by the remaining members.

The ACIDI, I.P. provides logistical and technical support, ensuring the facilities needed to
run the CICDR.

Among top activities of the Commission for Equality and Against Racial Discrimination for
2010, we highlight the following:

% The launch of the Contest Photo / Video Against Racial Discrimination, was
aimed to elect a photo and a video depicting the values and the Diversity of Non -
Discrimination on the basis of nationality, ethnic origin, race, colour or religion, in
order to reproduce and national distribution by ACIDI;

® For more information, see http://www.cicdr.pt/.
* The Rules of CICDR is provided for in paragraph 2 of article 5 of Law no. 134/99, dated 28" August. Please
see the rules here http://www.acidi.gov.pt/docs/Acime/CicdrCocai/Regulamento CICDR.pdf.
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++ The CICDR leaflet, with the purpose to inform and provide information on the
CICDR’s role in the fight against Racial Discrimination;

+» The CICDR logo that can be linked to the fight against Racial Discrimination;

+» Cinema Cycle on the theme of Racial Discrimination, in-room University, followed
by discussion, to be held in October / November 2010;

¢ Creation of a Legal Seminar on the theme of Racial Discrimination;

+» Conducting a Seminar on "Combating racism and xenophobia in the workplace,"
with guest expert panel, to be held in December 2010.

Finally, it should be mentioned that the CICDR site (http://www.cicdr.pt/) has a special
tool called “Racism on Internet”, where the users have the link to a national project called
“Safe Internet”, co-financed by the European Union under the project “Safer Internet
Plus”, in which citizens may file a complaint against a internet blog or site that has racist
issues. This complaint leads to immediate action in the cases where the site is located in
Portugal.

b) Support Unit for Immigrant Victims of Racial and Ethnic Discrimination

(UAVIDRE)

Regarding the Immigrant / Racial Victim Support is important to stress out the role of the
ACIDI, I.P. on this matter, specifically the formation of a “Victim Support Unit to
Immigrant and Victims of Racial and Ethnic Discrimination (UAVIDRE)” in 2005. This
Unit is integrated in a Portuguese NGO, the “Portuguese Association for Victim Support”
(APAV), which receives public financing on a yearly basis from the ACIDI, I.P.> This Unit
provides support free of charge, legal and psychological help to victims of racial
discrimination and to immigrant victims in general.

> A UAVIDRE resulta, basicamente, de um protocolo celebrado entre a Associacdo de Apoio a Vitima
(APAV) e o ACIDI, I.P., tendo entrado em funcionamento no dia 1 de Maio de 2005.

The results UAVIDRE basically an agreement between the Association of Victim Support
(APAV) and ACIDI, entered into operation on 1 May 2005.

The results UAVIDRE basically an agreement between the Association of Victim Support (APAV) and
ACIDI, entered into operation on 1 May 2005.
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According to the latest ACIDI’s Activity Report, the UAVIDRE held in the last year about
377 visits / procedures to support immigrants and immigrant victims of crimes of Racial or
Ethnic Discrimination, providing also generic information and emotional, social and
psychological support a free, confidential, personalized, humanized and qualified.

In addition to this support, also aims to promote the rights of immigrants in the country
and knowledge of their state of labor market integration.

c) Entreculturas

The Programme “Entreculturas” was established in 1991 to help schools deal with the
increase of foreign students and social, cultural and ethnic diversity. A large range of
activities were developed to raise awareness in schools and other educational
stakeholders towards intercultural education, as a mean to facilitate immigrants’ and
ethnic minorities’ children integration and ensure better and more equal opportunities.

Recognizing that the problems and challenges addressed go far beyond the answers that
may be given within the education system, the High Commission for Immigration and
Intercultural Dialogue also created a team to provide training in awareness-raising and
mobilization actions at the local level to promote welcoming and integration —
Department of Support for Associative Activity and Intercultural Dialogue (DAADI)-
Entreculturas.® This allows capacity building among the staff of different institutions
involved in of welcoming and integrating immigrants in Portugal.

In this sense, the activities undertaken by the Entreculturas are framed within the topic
of interculturalism as an explicit dimension of policies to support welcoming and
integrating immigrants, and reflect the promotion of Dialogue with Religions.

The challenge of the promotion of Interculturalism is a process of learning that relates to
all and is based specifically on the very strong and systematic involvement of the greatest
possible number of actors and institutions of the receiving society. It involves projects
where competences for the management of diversity are learned, to be applied in the
different contexts in which they intervene.

There are two programs undertaken by Entreculturas that exposes the Inter-religious
Dialogue awareness: Campaign “Conhecer para Agir” You Have to Know, to Act) and
Calendar “Celebracdo do Tempo” (Celebrating Time).

® The article 6 of the Ordinance no. 662-1/2007, dated 31" May, establishes Entreculturas’s competences.
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In the first case, the Operational Program of Human Potential, from the European Social
Fund, ACIDI is going do develop a Campaign, where Inter-religious Dialogue is one of its
main focuses, through:

- 4 seminars on inter-religious dialogue;

- Poster for youngsters to help dissiminate the message from Charter for
Compassion (na international movement);

- Calendar “Celebracdao do Tempo” — Celebrating Time;

- “Um dia para Agir” — One Day to Act (Proposals for teachers of activities to
use in school at different levels of education).

In the second program, the Calendar includes a theological/historical approach regarding
each religion’s symbology, main doctrine and fundamental principles, as well as sacred
texts. Published since 2003, it is an inter-confessional and inter-religious calendar, in the
spirit of the Universal Declaration of Human Rights, and of the Declaration for the
Elimination of All Forms of Intolerance and Discrimination. This calendar has been widely
distributed by ACIDI, I.P., free of charge.

2. National Policies

The first Plan for Immigrant Integration (PIl I), created by the Resolution of the Council of
Ministers no. 63-A/2007, of 3 May. This plan seeks to provide an overall, integrated and
comprehensive solution, which systematises the State’s objectives and commitments
while hosting and integrating immigrants who have come to Portugal. To this end, it
identified a set of 122 measures, reflected in 295 goals distributed over 20 sectorial and
transversal areas, including six measures on Racism and Discrimination [i) equal
opportunities towards Employment, to combat all forms of ethnic discrimination; ii)
Combating racism and discrimination in access to housing, iii) Dissemination and training
in combating racism and racial discrimination, iv) Elaboration under the Immigration
Observatory, namely studies relating to discrimination in school, in housing and labor
market; v) enhancing support for victims of racist acts and discrimination, vi) Legislative
changes to strengthen the intervention capacity of the Commission for Equality and
Against Racial Discrimination] and two measures on Religious Freedom [i) Consolidation
of the Portuguese Religious Freedom Act; ii) and specific training of professionals in key
sectors]. After three years of implementation, the plan was subject an evaluation,
contained in the PII I Final Report (2007-2009), which shows that 81% of its measures
have been implemented or are being implemented.
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Hence, the plan primary purpose was devoted to receive and fully integrate immigrants,
keeping in mind not just the economic and social aspects but also equally important
issues concerning cultural and religious diversity, citizenship, participation and rights.

In this sense, given the importance of the implementation of the first Plan for the
Integration of Immigrants 2007-2009 as a program supervisor of public policies in the
reception and integration of immigrants, the Portuguese government has approves a
second action plan with new measures, new areas of intervention and whose duration is
for the period of the current term of 2010-2013.

The second Plan for Immigrant Integration (2010-2013), created by the Resolution of the
Council of Ministers no. 74/2010, dated 12 August, involving 14 Ministries and
identified a set of 90 measures, reflected in 401 goals distributed and planning for four
years. Accordingly to this plan, the Portuguese government proceeded to recast the
intervention areas, with the integration of five new areas (Media, Religious Freedom,
Family Reunification, Information Society and Sports) and the creation of two other new
areas, resulting (Promotion of the Diversity and Intercultural Dialogue, and Immigrant
Elderly), a total of 17 areas. Regarding the area of Racism and Discrimination, the plan
includes four steps: i) legislative changes to strengthen the intervention capacity of the
CICDR; ii) dissemination and training in combating racial discrimination, iii) combat racial
discrimination in sports; iv) disaggregation of statistics. Thus, as in the previous Plan, the
PIl Il will be subject to regular monitoring and evaluation, with the annual reports
submitted to the Consultative Council for the Immigration Affairs (COCAI) .

3. Main actions / activities

At the level of combating racial discrimination (in this regard Portugal has a consolidated
national legal framework and penalties for discriminatory behaviour), concrete activities
were promoted in this area, including:

7 The ACIDIs is also formed by the Consultative Council for the Immigration Affairs (COCAI). Created by
Decree-Law n. 251/2002, dated 22nd November, the COCAI is aimed at ensuring dialog among all the
interested partners. The Consultative Council advices on the projects of legislative texts relating to
immigrants rights, participates in the definition of the social integration policies aiming at the elimination of
discrimination and promotion of equality, participates to the definition of measures and of actions aiming
at the improvement of immigrants living conditions and following their execution, taking part in the
defence of immigrants rights, in the respect of their identity and culture by formulating proposals aiming at
their promotion and exerts other competences foreseen in the Law.
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The Award for Journalism, Human Rights and Integration, which recognises the
work developed by media professionals in the field of tolerance and integration,
combating all forms of racism and discrimination. The initiative contemplated
prizes awarded in 3 categories: written media, radio and television, with a prize of
€ 3,000, in addition to an award for Intercultural Dialogue, with a prize of € 5,000.

The “Posters Against Discrimination” Competition, which aims to select a poster
alluding to the values of Diversity and Non-Discrimination due to Nationality,
Ethnic, Origin, Race, Colour or Religion, which will be reproduced and distributed
at a national level by the ACIDI, IP. The contest was launched by the CICDR and is
open to all individuals resident in Portuguese national territory. The value of the
prize awarded was € 1,500, and honourable mentions were also awarded.

The translation, publishing and launch of the “Diversity Toolkit for Factual
Programmes in Public Service Television” prepared by the European
Fundamental Rights Agency.

A Pool of Trainers which, at the request of institutions involved in the process of
receiving and integrating immigrants (schools, associations, NGOs, institutions for
social solidarity, municipal authorities, hospitals, courts, public and private
entities, amongst others), holds awareness initiatives at no cost. Amongst many
other modules, these sessions cover themes such as the Nationality Law, the
Foreigners’ Law and Intercultural Dialogue. In this regard, the organisation of a
module on Myths and Facts about Immigration in Portugal is especially worthy of
note. This information has also been compiled into an easy-to-read brochure,
which essentially seeks to dismantle preconceptions about immigration.

During the seventh edition of the Best Practices in the Public Sector Award, which
has been receiving a growing number of applications and a higher level of
ambition in terms of each project, the Project for a Pool of Trainers promoted by
the ACIDI, I.P. was nominated for the category of Human Capital.

A reference to the Immigration Observatory®, overseen by the ACIDI, I.P., has promoted
the development and dissemination of knowledge about the phenomenon of migration,

® For detailed information on the Immigration Observatory and published works, plus plenty of information
related to the theme of migration, racial discrimination, but also the inter-religious dialogue, please see the
Observatory catalogue of publications, here
http://www.oi.acidi.gov.pt/docs/CatalogoOl/Catalogo Ol EN.pdf.
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especially the dimension of integration, under which were published several research and
that will be sources of information / data for the Project Integra.

4. International Projects

Regarding these matters, the ACIDI, I.P., in coordination with its Unit of Research and
International Relations participated and involved in the European project “Living
Together”.

Since February of 2009, the ACIDI, I.P. is the Portuguese partner of the project Living
Together “European Citizenship against Racism and Xenophobia” has been co-financed by
the European Commission, DG Justice, Freedom and Security, in the framework of the
community action programme Fundamental Rights and Citizenship, under the priority: to
combat racism and xenophobia. It is a transnational project developed by a consortium of
13 organisations, public and private, from 6 UE Member States (Spain, Portugal, The
Netherlands, Ireland, Sweden and Finland), and coordinated by the Spanish Observatory
on Racism and Xenophobia (OBERAXE). As a general aim the project pretends to promote
a European discourse of tolerance based in the generation of coexistence and respect
arguments, recognition of the difference and building a European citizenship away from
any kind of racism and xenophobia.’

Lisboa, 21 de Outubro de 2010.

® For detailed information, see http://livingtogether.oberaxe.es/livingtogether/ .
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Constitution, article 30

1) Freedom of expression of thoughts, opinions or beliefs and freedom of any
creation by words, in writing, in pictures, by sounds or other means of communication in
public are inviolable.

2) Any defamation of the country and the nation, any instigation to a war of
aggression, to national, racial, class or religious hatred, any incitement to discrimination,
territorial separatism or public violence, as well as any obscene conduct contrary to
morality shall be prohibited by law .

Criminal Code, art. 166 Propagnada in favour of totalitarian State

Systematic dissemination, by any means whatsoever, of ideas, conceptions or doctrines
advocating the creation of a totalitarian state, including incitement to murder people
considered to belong to an inferior race. Imprisonment from 6 month up to 5 years and
disqualification from the exercise of certain rights.

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —



139

Criminal Code, art. 317 Chauvinistic nationalis propaganda and incitement to racial or
national hatred Imprisonment from 6 month up to 5 years

Criminal Code, art. 324 Public incitement to commit criminal offences; defence of
persons who have committed offences or of offences themselves

Law n°48 16 January 2002 for approval of Government Ordinance n.137/2000

regarding the prevention and punishment of every form of discrimination, article 17

Article 19 —
“According to this ordinance, it is a minor offence, unless the deed falls under the
criminalty of the criminal law, any conduct displayed in public, with a character of
nationalist-chauvinist propaganda, of investigation to racial or national hatred, or
that type of behaviour with the purpose or aiming for affecting the dignity or
creating an atmosphere of intimidation, hostile, degrading, humiliating or
outrageous, directed against a person, a group of people or a community and
connected with their affiliation to a certain race, nationality, ethnic group,
religion, social or non-favoured category or their beliefs, sex or sexual
orientation .”

Emergency ordinance n.31 from 13 march 2002 regarding the ban of the
organisations and symbols with fascist, racist or xenophobe character and of the
promotion of the religion of the people guilty of committing crimes against peace
and humanity.

Article 1 - For the prevention and control of the incitement to national, racial, or religious
hatred, to discrimination and the perpetration of crimes against peace and humanity, the
present ordinance regulates the ban of the of the organisations and symbols with fascist,
racist or xenophobe character and of the promotion of the religion of the people guilty of
committing crimes against peace and humanity.

It allows the disseminating, selling or manufacturing (or depositing for the purpose of
disseminating) of the mentioned symbols, as well as their public use only if these are
for the purpose of art, science, research or education.

Law on Radio and Television Broadcasting (N°48 /1992),

Art. 2:

(1) Prohibits broadcasts that are prejudicial to an individual’s “dignity, honour,
private life or public image.” (2) Prohibits “defamation of the country and of the nation,
instigation to a war of aggression, national, racial, class or religious hatred, incitement to
discrimination, territorial separatism, or public violence.”

Art. 5
Advertising and teleshopping shall not among others incite to violence, to national, racial,
class or religious hatred or to discrimination on ground of sex, race or nationality

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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(Decision No. 65 of 23.05.2000 of the National Audiovisual Council concerning
compulsory norms for advertising, teleshopping and sponsorship in the audiovisual field).

Art. 39: Violations of Art. 2 (1) are punishable by up to five years imprisonment and of
Article 2(2) by up to seven years imprisonment.

Law concerning advertising, n°148/2000

An advertising which discriminates on grounds of race, language, origin, social origins,
ethnic identity or nationality or constitutes an assault upon religious or political
conviction is forbidden.

Audiovisual Law n°504 of 11 july 2002, Art. 17 and art. 29

The national Broadcasting Council which is established by the Law shall be among others
authorize to nondiscriminatory policies with respect to race, sex, nationality, religion,
political belief, and sexual orientation.

Publicity, including self-promotion, and teleshopping shall comply with following
guidelines:

Shall not impair the physical and moral development of minor; shall not damage human
dignity; shall not discriminate on the basis of race, religion, nationality, sex or sexual
orientation; shall not offend the religious or political beliefs of viewers and listeners.

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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Romana English "PROTECTIE EFECTIVAA DREPTURILOR OMULUI"

PROFIL ORGANZARE LEGISLATIE HOTARAR PROIECTE PUBLICATII ORGANZATII

@onsiliul national pentru combaterea discriminarii

este autoritatea de stat autonoma, sub control parflamentar, care isi desfasoara activitatea in domeniul discriminarii.

Este garant al respectarii si aplicarii principiului nediscriminarii, in conformitate cu legislatia intema in vigoare si cu
documentele intemationale la care Romania este parte.

Consiliul isi exercita atributiile in urmatoarele domenii:

* Prevenirea faptelor de discriminare prin realizarea de campanii de informare, de constientizare privind drepturile
omului, efectele discriminarii, principiul egalitatii, cursuri de formare, de informare, proiecte si programe la nivel local,
regional si national, realizarea de studii, rapoarte etc

» Medierea faptelor de discriminare a partilor implicate in cazul de discriminare, in prezenta reprezentantilor Consiliului
National pentru Combaterea Discriminarii. Consiliul National pentru Combaterea Discriminarii urmareste reducerea si
eliminarea faptelor de discriminare si nicidecum sa aplice amenzi.

* Investigarea, constatarea si sanctionarea faptelor de discriminare. Pentru analizarea cat mai corecta a cazurilor si
pentru luarea deciziilor in cazul petitiilor primite sau autosesizarilor, Colegiul Director dispune de masuri pentru a investiga
cazurile, in urma carora acesta constata existenta sau nu a faptei de discriminare si dupa caz, sanctionarea acesteia.

*» Monitorizarea cazurilor de discriminare in urma constatarii unor cazuri de discriminare de catre CNCD, prin
supravegherea ulterioara a partilor implicate.

» Acordarea de asistenta de specialitate victimelor discriminarii prin explicarea legislatiei celor interesati de catre
consilierii juridici ai CNCD, prin indrumarea asistata in ceea ce priveste activitatea de depunere a petitiei si informatii
suplimentare ce decurg din aceasta procedura.

PRESA LINK-URIUTILE CONTACT

iclnlclo

CONSILIUL NATIONAL PENTRU COMBATEREA DISCRIMINARR

@outati

Rezultatele sondajului de opinie
"Fenomenul discriminarii in
Romania" in anul 2010

10.12.2010

Alici puteti vizualiza rezultatele sondajului de
opinie ,,Fenomenul discrininarii in Romania”,
realizat de catre conpania TOTEM
Conmrunication, in perioada octorrbrie —
noierrbrie 2010, la solicitarea institutiei
noastre.Pentru a descarca fisierele, accesati
acest link.

Lansarea sondajului de opinie
"Fenomenul discriminarii in
Romania”

08.12.2010

Consiliul National pentru Conrbaterea
Discriminarii are placerea de a va invita la
conferinta de presa organizata cu ocazia
lansarii sondajului de opinie ,,Fenomenul
discrininarii in Romania”, realizat de catre
TOTEM Conmrunication, in perioada octontbrie —
noierrbrie 2010, la solicitarea institutiei
noastre.Evenimentul va avealoc in[...]

Hotarari de constatare a
discriminarii adoptate in luna
octombrie 2010

03.12.2010

In aceasta sectiune puteti consulta extrase din
hotararile de constatare a discriminarii adoptate
de catre Colegiul director al ONCDin

luna octonrbrie 2010. Pentru a deschide fisierul
accesati link-ul de mai jos.

toate noutatile ...

Rilyzieze[j=] | Organizare | Noutati | Contact |
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93.

94.

95.

96.

to lodge any appeal against a negative decision.

ECRI emphasises the importance of fully and equitably applying the legislation on
asylum seekers and refugees. On this point, it urges the Romanian authorities to
ensure that persons who have received refugee or “humanitarian” status or status
as a “tolerated” person fully enjoy the rights granted to them by Law No. 176.
ECRI therefore recommends that they provide these persons with free Romanian
language courses and set up programmes to integrate them into the labour
market, give them access to public services, etc.

ECRI urges the Romanian authorities to abandon the idea of building detention
centres for asylum seekers. It also urges them to close the centre for
unaccompanied minors recently built at Bucharest airport without delay. Pending
the closure of this centre, ECRI recommends that the Romanian authorities
receive minors there in full compliance with the Geneva Convention and the UN
Convention on the Rights of the Child, and allow the UNHCR and the Red Cross
unrestricted access to the centre.

ECRI recommends that the authorities continue to provide the border police and
all public officials required to deal with asylum seekers and refugees with training
courses on the 1951 Geneva Convention and the relevant legislation. It also
recommends that they provide the National Office for Refugees with the
necessary funds and staffing to carry out its tasks.

ECRI urges the Romanian authorities to repeal the legal provisions authorising
detention for an indeterminate period for persons who are the subject of a
deportation order or have been declared persona non grata.

Vuinerable groups

97.

As regards the Roma, see the part below entitled “Specific issues”.

Antisemitism

98.

99.

About 6,000 Jews currently live in Romania. NGOs have informed ECRI that one
of the major problems facing the Jewish community at present is the existence of
some neo-Nazi organisations which continue to deny that the Holocaust took place
in Romania or to minimise its importance. As stated above, one of these
organisations, modelled on the Iron Guard, a fiercely antisemitic organisation
which went on the rampage in Romania during the Second World War, is pursuing
its activities without being punished by the authorities. Its antisemitic or negationist
publications and texts are openly sold by some bookshops in the country’s large
towns. This organisation has also attempted to give a less negative image of the
Iron Guard by using the freedom of expression argument. ECRI therefore notes
that although the authorities have recently made efforts to improve public
knowledge of this dark period in Romanian history, they are not yet forceful
enough in applying the legislation intended to punish advocates of revisionist or
antisemitic views.

As stated earlier, there are still streets in Cluj and Targu Mures which bear the
name of lon Antonescu, who played an active part in the Holocaust in Romania.
Statues of this man have also been put up in the courtyards of some churches,
which refuse to remove them on the pretext that he helped finance the building of
these churches. On the other hand, ECRI notes that very few monuments
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100.

101.

commemorating the victims of the Holocaust have been built in Romania.
Moreover, it would appear that two of lon Antonescu’s main associates, who
played a key role in the deportation of Jews during the Second World War, are still
covered by the rehabilitation granted to them in 1997-1998.

Recommendations:

ECRI urges the authorities to effectively punish organisations and individuals who
promote revisionist or antisemitic views in order to deny or minimise the existence
of the Holocaust in Romania. It encourages them to continue informing and
educating the public about this period of Romanian history.

ECRI also urges the Romanian authorities to apply the law to all those who
continue to foster the cult of persons who took an active part in the Holocaust,
and to waive the immunity granted to those who are still alive so that they may be
tried.

Conduct of law enforcement officials

102.

103.

104.

26

In its second report, ECRI noted that serious problems persisted throughout the
country as regards police attitudes and behaviour towards members of the Roma
community. In particular, ECRI deplored the fact that cases of police violence
against members of the Roma community, including the use of firearms, continued
to occur and had led to serious and sometimes lethal injuries. ECRI therefore
advocated an independent investigative mechanism to look into police abuses,
with power to take action where necessary.

ECRI welcomes the fact that since the publication of its second report, Romanian
police have been demilitarized. This renders civilian courts competent to examine
complaints concerning police abuses. ECRI moreover notes that the Romanian
General Police Inspectorate drafted and circulated Provision No.
379830/01.03.2004 on measures taken by heads of units in, amongst others, the
area of discrimination. Moreover, a code of professional conduct for police officers
has been adopted in Romania. Article 2 e) of the code provides that police officers
must comply with the principles of impartiality and non-discrimination in the
performance of their duties. Article 7 further provides that police officers have a
duty to develop good relations between society and the institution they represent,
without any form of discrimination. In addition, Law No. 7/2004 on the Code of
Conduct of Public Officials, referred to earlier, requires them to comply with the
principles of equality and non-discrimination. However, the Romanian authorities
themselves acknowledge that police officers and law enforcement officials need
training on the subject of discrimination and that an institution responsible for
ensuring compliance with the Code of Conduct and with Law No.7/2004 still needs
to be set up. For the time being, the Human Rights Committee within the Ministry
of the Interior itself gathers information on non-discrimination and monitors the
application of the legislation.

As regards the existence of a body responsible for looking into complaints made
against police officers or law enforcement officials, the Romanian authorities have
told ECRI that a procedure has been set in motion for that purpose within the
Ministry of the Interior itself. Thus, a body placed under the sole authority of the
Ministry of the Interior is empowered to investigate all violations of the Code of
Conduct and of criminal law. Two different investigative and punitive procedures
are carried out depending on the nature of the offence. However, although the



148

Third report on Romania

105.

106.

107.

108.

Media

109.

110.

Romanian authorities have acknowledged that large numbers of police officers
have been arrested for wrongful behaviour, they have provided no information on
the victims. Furthermore, ECRI notes with concern that despite the existence of
these procedures, the Romanian authorities have stated that no complaints have
been recorded against police officers or law enforcement officials for discriminatory
acts. It therefore wonders whether this does not reflect a lack of confidence among
the general public in the authorities’ capacity to punish the perpetrators of such
acts.

ECRI also notes that despite a decrease in the level of police violence against
members of the Roma community since the publication of its second report, there
are still some urban and forest wardens who commit abuses against them. For
example, ECRI has been informed that many instances of wrongful behaviour
towards members of the Roma community have been reported at Buhuse. It is
also concerned at reports that in the Moldavian region of Romania, during a raid
on a Roma community by about 70 police officers and members of the special
forces, two people, including a 13-year-old minor suffered gunshot wounds. ECRI
therefore notes that as the prosecutor decided not to prosecute the alleged
offenders, an NGO took the case to court with a claim for damages. ECRI hopes
that this case will reach a successful conclusion, partly in order to send a clear
message to police officers and law enforcement officials that this kind of behaviour
is unacceptable. ECRI also notes that the Romanian authorities have said that
very few Roma apply for recruitment to the police force.

Recommendations:

ECRI urges the Romanian authorities to provide police officers and law
enforcement officials with regular training in the legislation on discrimination.

ECRI also recommends that the Romanian authorities set up an institution
responsible for ensuring compliance with the principles of non-discrimination
included in the Code of Professional Conduct for police officers and in Law No.
7/2004 on the Code of Conduct for Public Officials. It recommends that they
conduct enquiries to establish why no complaints of discrimination have been
lodged against police officers or law enforcement officials.

ECRI recommends that the Romanian authorities frame a policy for recruiting
members of the Roma community into the police force in order to, inter alia,
facilitate mutual communication and relations.

In its second report, ECRI noted the media’s tendency to refer to the Roma
minority in derogatory terms or carry discriminatory advertisements. It stressed the
importance of ensuring that the legislation in force to combat media excesses was
consistently and rigorously implemented. It also encouraged the media professions
to make full use of self-regulatory mechanisms, such as codes of conduct, and to
promote and support reporting which presents issues relating to minority groups in
a balanced and non-discriminatory fashion.

ECRI notes that in the national press there has been a certain decrease in the
number of derogatory articles about Roma. This improvement is due to several
factors: NGOs and supervisory bodies have increased their vigilance, journalists
have received training courses on discrimination issues and the law has been
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111.

112.

113.

amended. ECRI must nevertheless note that, as previously stated, the National
Council for Combating Discrimination has imposed many penalties on the media
for articles and opinions it considers discriminatory. This body has been criticised
in this respect, since some consider that it has infringed the principle of freedom of
expression. ECRI notes that the principle of freedom of expression is still all too
often invoked to justify the failure to apply the law to media that publish racist
articles. ECRI also notes that local media still publish racist articles and opinions
about Roma. Several studies on the subject have demonstrated that the Roma are
still mentioned chiefly in the context of criminal behaviour and that the majority
population have a negative image of them. For example, 78% of the majority
population do not wish to have Roma neighbours.

ECRI also notes that although the Centre for Independent Journalism and a
number of NGOs and journalists have drawn up a code of conduct, it is not
applied. The Romanian Press Club has also adopted a code of conduct, but no
penalties have been imposed under this code.

Recommendations:

ECRI recommends that the Romanian authorities continue to offer the national and
local media training courses on combating discrimination.

ECRI also recommends that the Romanian authorities ensure that Article 358 of the
Criminal Code, which prohibits incitement to hatred, is applied more forcefully when
the media publish discriminatory articles.

Monitoring the situation

114.

115.

28

As regards the collection of ethnic data for the purpose of assessing the situation
of national minorities, ECRI notes that there is no real practice of the kind in
Romania. It has been informed that this data is collected solely with a view to
applying certain positive measures, particularly in the sphere of education.

Recommendations:

ECRI recommends that the Romanian authorities consider ways of setting up a
consistent and comprehensive data collection system to assess the situation of
the different minority groups living in Romania and the scale of manifestations of
racism and racial discrimination. A data collection system of this kind must comply
with national legislation, with European regulations and with the recommendations
on data protection and protection of privacy as set out in ECRI’s General Policy
Recommendation Policy No.1 on combating racism, xenophobia, antisemitism
and intolerance. The Romanian authorities must ensure that data is collected in a
spirit of full respect for the anonymity and dignity of the persons questioned and in
compliance with the principle of unreserved consent. In addition, the system for
collecting data on racism and racial discrimination must take account of gender
aspects, especially in terms of the possibility of double or multiple discrimination.
Generally speaking, collecting data classified by ethnic origin will make it easier to
identify the areas of life in which there may be direct or indirect racial
discrimination and to determine the best ways of combating this type of
discrimination.
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SPECIFIC ISSUES

Situation of the Roma community in Romania

116.

117.

118.

119.

Strategy for Improving the Situation of the Roma

In its second report, ECRI emphasised that the Roma community in Romania was
particularly vulnerable to discrimination and disadvantage in many fields of life. It
was therefore pleased to learn that a draft governmental National Strategy for
Improving the Situation of the Roma had been drawn up, and it strongly
encouraged the Romanian authorities to build upon the momentum and goodwill
generated by the adoption of this strategy to ensure that the necessary resources
and political support were made available in order to implement the range of
measures planned.

ECRI notes with concern that the situation of the Roma in Romania remains
disturbing. Members of the Roma community are still discriminated against in
areas such as employment, education and access to public places, housing and
health care services. The Strategy for Improving the Situation of the Roma (the
“Strategy”), which was adopted in April 2001, is the first initiative taken by the
Romanian Government to remedy this situation in a systematic manner. The
Strategy is supposed to improve the situation of the Roma in terms of: 1)
government agencies, 2) social security, 3) health care, 4) the economic situation,
5) justice, 6) child welfare, 7) education, 8) culture, 9) communication and 10)
citizen participation. This Strategy is designed to span 10 years (the first 4 years
being devoted to a general plan for the measures set out in it), and a joint
committee comprising ministers of state from the ministries that are involved in this
work, Roma experts and members of Roma organisations has been instructed to
ensure its application and monitor the process.

Order No. 37/01.02.2002 set up the County Offices on the Roma, whose primary
task is to assess the situation of Roma communities, identify solutions to their
problems and maintain permanent liaison with local authorities. The National
Agency for the Roma was set up by Emergency Order No0.78/2004; its tasks
include implementing the Strategy, framing strategies and managing the funds for
the programmes set up for the Roma, and monitoring and assessing the activities

carried out by the public authorities at local and national level®.

ECRI notes that the above-mentioned bodies lack funds and that the authorities do
not appear to have the necessary political will to ensure the success of the
Strategy. Four years after it was framed, this Strategy is far from having achieved
its goals. Until 2003, only the European Union was financing projects under the
Strategy. In spite of this, the authorities now consider that many of the measures
included in the Strategy have been carried out, although no overall appraisal of the
Strategy has yet been carried out. NGOs also point out the lack of consistency in
applying the Strategy at local level and the fact that in some areas of activity it has
quite simply not been applied. The Strategy is also criticised for its tendency to
treat all the Roma communities in the same way, whereas their needs vary
according to the problems they face. For example, many Roma communities still
live below the poverty level and therefore have more pressing and urgent needs

2 For further information on the work of this body, see below the part of the report entitled “National Office for
the Roma”.
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such as access to health centres, to drinking water, to programmes against
malnourishment, to decent housing, etc.

Recommendations:

ECRI urges the Romanian authorities to allocate the necessary funds to the
bodies and programmes responsible for implementing the Strategy for Improving
the Situation of the Roma. It recommends that they adapt the implementation of
the Strategy to the different needs of the Roma communities, assigning priority to
the most deprived.

ECRI urges the Romanian authorities to conduct an appraisal of the Strategy for
Improving the Situation of the Roma as soon as possible in order to establish the
results of the Strategy and redefine its parameters where necessary. This
appraisal should be made public and transmitted to the NGOs concerned so that
they may contribute to any redesigning of this Strategy.

ECRI stresses that a clear and consistent policy is vital to ensure the success of
the Strategy for Improving the Situation of the Roma. It therefore calls on the
Romanian authorities to show the necessary political will for the success of this
Strategy.

National Office for the Roma

As stated above, the National Office for the Roma (the “Office”) is responsible
among other things for implementing the Strategy for Improving the Situation of the
Roma. The Office has informed ECRI that it tried to revive the various institutions
responsible for implementing the Strategy. However, it was not until the end of
April 2005 that one of these institutions was to meet in order to adopt a general
plan for the measures relating to this Strategy. The Office also said that it had
written to the ministries and local authorities to find out about the problems
confronting them. It found that although each ministry was supposed to resolve the
problems falling within its remit, nothing had been done and it was left to the Office
to take over the ministries’ responsibilities.

ECRI notes that the National Office for the Roma does not have the necessary
funds or staff to carry out its tasks efficiently. Although it is supposed to have 52
posts, the Office currently has only five staff members, who provide a basic service
in terms of accounting, human resources and legal, administrative and secretarial
services. ECRI also notes that the other bodies likewise tasked with applying the
Strategy for Improving the Situation of the Roma at all levels and in all areas of life
have not yet started work.

The National Office for the Roma has informed ECRI that a “Decade for the
Inclusion of the Roma” was launched in February 2005 to narrow the gap between
the Roma and the rest of the population in the areas of: 1) health care, 2)
education, 3) employment and 4) housing. The Office said that the World Bank is
supposed to fund the project and visited Romania in February 2005, when it met
the ministries concerned and the Ministry of Finance, which will be distributing the
funds. ECRI considers that this project must be carried out and must receive the
funds it needs in order to achieve its objectives. It also wishes the various
institutions responsible for implementing the Strategy for Improving the Situation of
the Roma to be involved in the work on the Decade for the Inclusion of the Roma
so as to avoid possible overlapping.
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to translate into practice this principle, the legislator created, by Law no. 554/2004, the system of
administrative litigation. The State bears patrimony liability for any prejudice caused as a result of
judicial errors. The State liability shall be assessed according to the law and shall not eliminate the
liability of the magistrates having exercised their mandate in ill will or grave negligence.

43.  Previous provisions in the Criminal Procedure Code and the Civil Procedure Code (art. 409-
414, art. 330-330° respectively) defined the institution of annulment proceedings exercised by the
General Prosecutor of the Prosecutor’s Office attached to the High Court of Cassation and Justice,
against final judicial decisions, in cases stipulated by the law in a limitative manner. The
inappropriate use of these legal remedies, especially in civil matters, was repeatedly sanctioned by
the European Court of Human Rights, which criticized their impact on the stability of the judicial
decisions. Consequently, those provisions were abrogated in 2003 and 2004, respectively.

44. One of the main deficiencies of our judicial system is the inconsistent practice by the courts of
law. To address this problem, the Public Ministry promoted annulment proceedings in the interest
of the law, an institution regulated by the two Codes mentioned above. The High Court of
Cassation and Justice issued decisions of unitary interpretation of the law which are obligatory for
the courts (in 2007, the High Court was seized by the General Prosecutor with 87 such cases, in
comparison with 37 cases in 2006). Also, measures have been taken to improve the access of the
magistrates to the jurisprudence and the Official Gazette. Starting with 2006, the Superior Council
of Magistracy organizes regular meeting with the presidents of the courts of appeal, with the
participation of representatives of the High Court of Cassation and Justice and the Office of the
Prosecutor General. Similar coordination meetings are held at the level of each court of law.

45.  Problems regarding the length of the judicial proceedings continue to be reported. However,
statistically, in 2007, 85.5 per cent of the criminal trials and 83.5 per cent of the civil trials were
concluded in less than six months (the recommended timelines). Starting with 2005, the inspectors
of the Superior Council of Magistracy monitor, on a regular basis, the courts’ activities from the
point of view of compliance with the recommended timelines for civil and criminal trials and,
where needed, disciplinary sanctions have been applied.

46.  According to article 23 of the Constitution, individual freedom and security of a person are
inviolable. Search, detainment or arrest of a person is permitted only in cases and under the
procedure provided by the law. There are time limits for detainment and preventive custody. Any
person detained or arrested is promptly informed, in a language he/she understands, of the grounds
for his/her detention or arrest, and notified of the charges against him/her, as soon as practicable;
the notification of the charges shall be made only in the presence of a lawyer of his/her own
choosing or appointed ex officio. A person under preventive custody has the right to apply for
provisional release, under judicial control or on bail. Any person is presumed innocent till found
guilty by a final decision of the court. Penalties are established or applied only in accordance with
and on the grounds of the law. The freedom deprivation sanction can only be based on criminal
grounds (nullum crimen sine lege). The defendant is entitled to the benefit of a lesser punishment
enacted by the law (mitior lex). The right of all persons deprived of their liberty to be treated with
humanity and with respect for the inherent dignity of the human person is also guaranteed by the
Romanian Criminal Procedure Code (art.5'). The law provides for the possibility of temporary
release during the trial or before the completion of the term. Special provisions refer to persons
responsible with a childcare, dependant or an elderly/ill person.

4. Freedom of opinion and expression

47.  In accordance with article 30 of the Constitution, freedom of expression of thoughts,
opinions, or belief, and freedom of any creations, by words, in writing, in pictures, by sounds or
other means of communication in public are inviolable. Any censorship is prohibited. Freedom of
the press also involves the free setting up of publications. No publication may be suppressed. The
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law may impose upon the mass media the obligation to make public their financing source. The
Government never initiated a law regulating this aspect, but a group of non-governmental
organizations drafted a legislative proposal which has been, recently, endorsed by some members
of the Parliament. Freedom of expression undergoes certain limitations, contained in the
Constitution and the Criminal Code. In particular, Governmental Ordinance no. 137/2000
incriminates any public behavior with a nationalistic-chauvinist character, any incitement to racial
or national hatred or any behavior aiming to prejudice a person’s dignity or to create an
intimidating, hostile, degrading, humiliating or offending atmosphere against a person, a group of
persons or a community on grounds of race, nationality, ethnic origin, religion, social category or
underprivileged category, beliefs, gender or sexual orientation is sanctioned as a contravention,
unless the act fall under the incidence of criminal law. There are cases in the jurisprudence of the
National Council for Combating Discrimination of sanctions applied to journalists for articles
inciting to racial hatred or notices issued to various newspapers for discriminatory advertisements
(e.g. in particular with regard to the Roma minority).

48.  The Romanian legislation does not make any distinction between the acts committed by any
natural or legal persons and the acts committed by the journalists. Therefore, the Romanian
journalists have advocated, for a long time, against the offences of insult and libel as infringements
upon the liberty of the press. In 2006, the crimes of insult (art.205) and libel (art.206) under the
Chapter “offences against human dignity” have been repealed following amendments brought to
the Criminal Code. The Constitutional Court concluded in 2007 that the abrogation of the
respective legal provisions was contrary to article 1 (3) of the Romanian Constitution, which
protects values such as dignity, reputation and honour of the person. However, the Parliament did
not to act upon the decision of the Constitutional Court by adopting new legislation and, therefore,
the two offences remain outside the Criminal Code.

49.  Insofar as Romania’s mass-media is concerned, it has evolved as one of the most dynamic
in the geographical region. According to the National Council of Audio-Visual (see para.11),
currently there are 623 radio stations (out of which three nation-wide frequencies) and 261 TV
stations (out of which two national frequencies, a third one being divided among several operators).
The number of print outlets (newspapers, weeklies, monthlies, magazines) is evaluated at about
1500 titles, out of which 15 national dailies. Romania has a high penetration of cable TV (76.6 per
cent in 2006) and a smaller one for the satellite TV (3.7 per cent in 2006). In 2007, the Internet
reached a penetration of 25 per cent of the households.

5. Freedom of conscience and religion

50.  The great majority of the Romanian population declares itself as belonging to the Romanian
Orthodox Church (ROC), that is 86.7 per cent of the whole population distributed on the whole
territory of Romania. The orthodox population also includes Ukrainian, Bulgarian, Greek and
Lippovan Russian ethnics. Catholicism represents nowadays the second religion in Romania, with
1,028,401 members (4.7 per cent). Among the other Christian communities, the Calvinist Church is
the most important, with 698,550 members (3.2 per cent). The number of members of other
Christian communities varies between 2,000 and 300,000. The Religious Association "The
Witnesses of Jehovah" was recognized in 2003 by the Order of the Ministry of Culture and
Religious Affairs. Therefore, there are currently 18 legally recognized religious denominations in
Romania. There is also a Jewish community (of Mosaic religion) with 6,179 members (0.02 per
cent), as well as a Muslim community (of Islamic religion) of 67,566 members (0. 31 per cent).

51.  The effort to redress the great injustices done to the Greek-Catholic Church (GCC) during
the Communist regime raises some specific challenge. In 1948, this Church was proscribed by the
Decree No. 358/1948 and a part of its clergy was arrested. However, its activity continued
underground. The Church and other parish houses were confiscated and given to the Orthodox
Church. Other properties of the Greek-Catholic communities were also confiscated and became
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Russian Federation

Constitution(Adopted 12 December 1993), Article 13

5) The establishment and activities of public associations whose goals and activities
are aimed at the forcible changing of the basis of the constitutional order and at violating
the integrity of the Russian Federation, at undermining its security, at creating armed
units, and at instigating social, racial, national and religious strife shall be prohibited.

Constitution, Article 19

2) The State guarantees the equality of human and civil rights and freedoms
regardless of sex, race, nationality, language, origin, material an official status, place of
residence, attitude to religion, convictions, membership of public associations, or of other
circumstances. All forms of limitations of human rights on social, racial, national, language
or religious grounds shall be prohibited.
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Constitution, Article 29

2) Propaganda or agitation, which arouses social, racial, national or religious hatred
and hostility shall be prohibited. Propaganda of social, racial, national, religious or
linguistic supremacy shall also be prohibited.

Federal Law on the freedom of conscience and religious associations (26 September
1997, as amended in 2002), Article 3(6)

6) The prevention of exercise of rights to the freedom of conscience and faith,
including that associated with violence against person, the intentional hurting of feelings
of citizens in connection with their attitude to religion, the propaganda of religious
supremacy, the destruction of or damage to the property or a threat of committing such
actions shall be prohibited and prosecuted in accordance with the Federal Law.
Conducting public events, putting up texts and images that may hurt the religious feelings
of citizens close to projects of religious worship shall be prohibited.

Federal Law on the basic guarantees of electoral rights and right to participate in
referendum of the citizens of the Russian Federation (12 June 2002, as amended in
2006) Article 56 - Limitations during conducting the election campaign and agitation
on the questions of referendum

Agitation, which arouses social, racial, national or religious hostility, humiliating national
dignity, propagating exclusiveness, superiority or deficiency of citizens on grounds of their
attitude towards religion, or on social, racial, national, religious or language grounds, and
also agitation, during the conduction of which there are propagated and publicly
demonstrated Nazi attributes or symbols, or attributes and symbols which are similar to
Nazi attributes and symbols to the extent where they may be confused, shall be
prohibited ...

Criminal code, (16 June 1996, as amended in 2006) Article 239 - Organisation of
groups which encroach on the person and the rights of citizens

Penalises the setting up of a religious or voluntary association whose activities involve
violence against citizens or inducement to commit other unlawful acts, specifically those
linked to the incitement of racial discord and enmity, and the leading of such a group,
taking part in its activities or propagating of aforementioned actions.

Criminal Code, Article 280. Public Appeals to the Performance of an Extremist Activity

1. Public appeals to the performance of extremist activity -

shall be punishable by a fine in the amount up to 300 thousand roubles, or in the amount
of the wage or salary, or any other income of the convicted person for a period up to two
years, or by arrest for a term of four to six months, or by deprivation of liberty for a term
of up to three years.

2. The same acts, committed with the use of the mass media,

shall be punishable by deprivation of liberty for a term up to five years entailing the
deprivation of the right to hold certain jobs or engage in certain occupations for a term
up to three years.
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Criminal Code, Article 282. Incitement of Hatred or Enmity, as Well as Abasement of
Human Dignity

1. Actions aimed at the incitement of hatred or enmity, as well as abasement of dignity
of a person or a group of persons on the basis of sex, race, nationality, language,
origin, attitude to religion, as well as affiliation to any social group, if these acts have
been committed in public or with the use of mass media,

shall be punishable by a fine in the amount of 100 to 300 minimum wages, or in the
amount of the wage or salary, or any other income of the convicted person for a
period of one to two years, or by deprivation of the right to hold specified offices or to
engage in specified activities for a term of up to three years, or by compulsory works
for a term of up to 180 hours, or by corrective works for a term of up to one year, or
by deprivation of liberty for a term of up to two years.

2. The same deeds committed:

¢ a) with the use of violence or with the threat of its use; b) by a person through his
official position; c) by an organized group, -

shall be punishable by a fine in the amount of 100 thousand to 500 thousand roubles
or in the amount of the wage or salary, or any other income of the convicted person
for a period of one to three years, or by deprivation of the right to hold specified
offices or to engage in specified activities for a term of up to five years, or by
compulsory works for a term of 120 to 240 hours, or by corrective works for a term of
one to two years, or by deprivation of liberty for a term of up to five years.

Article 282.1. Organizing an Extremist Community

1. Creation of an extremist community, that is, of an organized group of persons for
the preparation or for the performance, with the motives of the ideological, political,
racial, national or religious hatred or enmity, as well as on the motives of hatred or
enmity towards any one social group, of the crimes mentioned in Articles 148, 149, in
the first and in the second parts of Article 213, in Articles 214, 243, 244, 280 and 282 of
this Code (crimes with an extremist thrust), as well as the leadership of such an
extremist community, of a part of it or of the structural subdivisions included into such
community, and also setting up an association of the organizers, leaders or other
representatives of the parts or of the structural subdivisions of such community for the
purposes of elaboration of the plans and or the conditions for committing crimes with
an extremist thrust -

- shall be punished with a fine in the amount of up to 200 thousand roubles, or in the
amount of the wages or of other income of the convicted person for a period up to 18
months, or by the deprivation of the right to occupy definite posts or to engage in a
definite activity for a term of up to five years, or by imprisonment for a term up to four
years.
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2. Participation in an extremist community -

- shall be punished with a fine in the amount up to 40 thousand roubles, or in the
amount of the wages or of the other income of the convicted person for a period up to
three months, or by imprisonment for a term of up to two years with the deprivation
of the right to occupy specific posts or to engage in a specific kind of activity for a term
of up to three years, or without any term.

Federal Law No. 73-FZ of July 21, 2004 amended the third part of Article 282.1 of the
present Code

3. The actions envisaged in the first and second parts of the present Article committed
by the person with the use of his official status, -

- shall be punished with a fine in the amount of 100 thousand to 300 thousand roubles,
or in the amount of the wages or of other income of the convicted person for a period
of one to two years, or by imprisonment for a term of up to six years with the
deprivation of the right to occupy specific posts or to engage in a specific kind of
activity for a term of up to three years.

Note. A person who voluntarily stops his participation in an extremist community shall
be relieved of criminal liability unless a different corpus delicti is contained in his
actions.

Code on Administrative Violations (30 December 2001, as amended in 2006) Article
5.26 -Breach of the law on the freedom of conscience, freedom of religion and
religious associations

Provides administrative responsibility (fine) for obstruction of the exercise of the right of
freedom of conscience and religious freedom, including adoption of religious or other
beliefs or rejection of them, entry to a religious association or secession from one; for
hurting the religious feelings of citizens or desecration of their venerated objects, signs
and emblems of the world-view nature.

Mass Media Code 1992, art. 4.2 Prohibits the dissemination of any information aimed at
initiation of national or racial intolerance and also prohibits registration of mass media
undertakings if their bylaws contain any provisions favouring racial intolerance or
discrimination.

Public Associations Law 1995, art. 23 Prohibits registration of public associations the
goals, activities or statutes of which involve racial or national intolerance.

Law on Political Parties. Adopted on 21.6.01. FZ- 95 Art. 9. restriction on creation and
activity of political parties : Creation and activity of political parties are forbidden, if the
purposes or actions of the party are directed on incitement of social, racial, national or
religious hostility. Creation of political parties is not supposed on the basis of a
professional, racial, national or religious belonging.
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Law 25 july 2002, about counteraction of extremist activity : Definition of the extremist's
activity: incitement of racial, national or religious enmity, and also social enmity,
connected to violence or appeals over violence; humiliation of national dignity;
realization of mass disorders, hooligan actions and acts of vandalism on motives of
ideological, political, racial, national or religious hatred or enmity, and also on motives of
hatred or enmity concerning any social group; propagation of exclusiveness, the
superiority or inferiority of citizens on the basis of their attitude to religion, a social, racial,
national, religious or language belonging.

Federal Act No. 211-FZ of 24 July 2007 on amendments to certain legislative acts of the
Russian Federation in connection with the improvement of State administration in the
area of countering extremism contains new criteria for extremist activities, which were
approved by the Federal Act on measures to counter extremism. In particular, extremist
activities include the forcible change of the foundations of the constitutional system and
violation of the integrity of the Russian Federation; incitement of social, racial, ethnic or
religious strife; advocating exclusiveness or the superiority or inferiority of persons on the
grounds of their social, racial, ethnic, religious or linguistic affiliation or their attitude to
religion; violation of the rights, freedoms and legitimate interests of individuals and
citizens on the grounds of their social, racial, ethnic, religious or linguistic affiliation or
their attitude to religion; public calls for the commission of the aforementioned acts or
the mass dissemination of materials known to be of an extremist nature, and also their
production or storage for the purpose of mass dissemination; the organization and
preparation of the aforementioned acts, and incitement to their commission; financing of
such activities or otherwise facilitating their organization, preparation or commission,
including the provision of teaching, printing or other technical facilities, telephone or
other means of communication or information services. In accordance with the
aforementioned Act, an extremist organization is a voluntary or religious association or
other organization which, on the grounds specified in the Federal Act, a court has
adopted an enforceable decision to suppress or prohibit in connection with involvement
in extremist activities.
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(Translated from Russian)

Information from the Russian Federation for the report of

the Secretary-General to the General Assembly atst

sixty-third session pursuant to Assembly resolutior62/154,
entitled “Combating defamation of religons”

Reference: 313 jdb/.In

The Russian Federation is one of the world’s madti-ethnic States. According
to the 2002 national census, the Russian Fedeapopulation of 145,166,000 consists

of 160 peoples professing Christianity, Islam, Buddh, Judaism and other religions.

The 1993 Constitution of the Russian Federatiohipits all forms of discrimination. This
constitutional provision is fully consistent witiet Russian Federation’s international
obligations. Article 19 of the Constitution states:

“1. All persons are equal before the law and thets.

“2.  The State guarantees the equality of humarcasildights and freedoms
regardless of sex, race, ethnicity, language, mrigioperty status, occupation, place of
residence, attitude to religion, beliefs, memberdiivoluntary associations or other
circumstances. Any restriction of human rights oaial, racial, ethnic, linguistic or

religious grounds is prohibited.”

In accordance with article 28 of the Constitutadrihe Russian Federation, everyone is
guaranteed freedom of conscience and freedomigfae] including the right to profess,
individually or together with others, any religionnone at all, and freely to choose, hold and
disseminate religious and other beliefs and taraconformity with them. Freedom of religion,
including the right to profess any religion, freétyhold and disseminate religious beliefs and to
act in conformity with them, is guaranteed by tlen&itution of the Russian Federation and is

protected by criminal law.

HRC/NONE/2008/206
GE.08-15090 (E) 280808 010908
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At the same time, article 55, paragraph 3, ofGbastitution of the Russian Federation
provides that human and civil rights and freedoray ive restricted by federal law to the extent
that this is necessary to protect the foundatidnleoconstitutional system, morality, health, the

rights and legitimate interests of other personsational defence and security.

Article 13, paragraph 5, of the Constitution piots the establishment and the activities of
voluntary associations whose aims or actions doelleded to foment social, racial, ethnic or

religious strife.

Another important constitutional provision desidne prohibit discrimination of any kind

is article 29, paragraph 2, which states:

“Propaganda or campaigns fomenting social, raetahic or religious hatred or
enmity are prohibited. The advocacy of social,ah@thnic, religious or linguistic

superiority is likewise forbidden.”

In the Russian Federation, the search for, reggiptiuction and dissemination of
information, and also the establishment, possesagmand disposal of mass media, are not
subject to restrictions, unless otherwise provibgtaw. Article 29, paragraph 5, of the
Constitution prohibits censorship, thereby giving media freedom of action. At the same time,
the Russian Constitution prohibits the abuse adoen of speech, particularly with a view to

protecting citizens.

It is prohibited to abuse freedom of the mediditalge information constituting a State or
other secret specially protected by law, to calltfie seizure of power and the forcible change of
the constitutional system and the integrity of 8tate, to incite ethnic, class, social or religious
intolerance or strife, to promote war, pornographyhe cult of violence and cruelty, and to

carry out terrorist activities and spread extrenmaterials.

It is also prohibited to abuse the right of jodista by disseminating information that
discredits a citizen or individual categories dizeins on the grounds of sex, age, racial or ethnic
affiliation, language, attitude to religion, progesn, place of residence or work, and political

beliefs, is also prohibited.



-3-

The aforementioned articles of the Constitutiomenfarther reflected and developed in

other laws and regulations of the Russian Federatio

The most effective legal response to violationsitizens’ racial, ethnic or religious
equality is criminal prosecution of the perpetratdrhe Criminal Code of the Russian Federation
contains a number of legal norms intended to preaed suppress manifestations of racial,
ethnic and religious discrimination and to protibet rights and freedoms of all citizens against

criminal encroachments.

Under article 136 of the Criminal Code, socialnderous acts, such as violating citizens’
equality, are subject to prosecution. Article 63haf Criminal Code provides that the
commission of an offence motivated by ethnic, famiaeligious hatred or enmity is an
aggravating circumstance. The commission of pdertuserious offences against a person on
those grounds entails significantly harsher punismAccordingly, severer punishment is
prescribed for the commission of offences motivdtg@thnic, racial or religious hatred or
enmity. Thus, an offence contrary to article 11atagraph 2 (h) (Causing physical or mental
suffering by systematic acts of violence - Cruetigtivated by ethnic, racial or religious hatred
or enmity), of the Criminal Code is punishable bypJ years’ deprivation of liberty; an offence
contrary to article 111, paragraph 2 (f) (Causiegasis injury to the victim’s health for similar
motives), of the Criminal Code is punishable by 30 years’ deprivation of liberty; and an
offence contrary to article 105, paragraph 2 (ku(ter motivated by ethnic, racial or religious
hatred or enmity), of the Criminal Code is punidbdly 8 to 20 years’ deprivation of liberty or
life imprisonment.

In addition, special articles of the Criminal Cqatevide for responsibility for offences
motivated by racial, ethnic or religious hatredicé 280 (Public calls for acts of extremism)
and article 282 (Incitement of hatred or enmity dadradation of human dignity). The
aforementioned elements of offences are subjexintnal prosecution when there is
discrimination, that is, violation of the rightseédoms and legitimate interests of individuals
and citizens on the grounds of sex, race, ethnileibhguage, origin, property status, occupation,
place of residence, attitude to religion, beliefd anembership of voluntary organizations or

social groups.
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Consequently, when citizens exercise their cangiial rights, and specifically their right
to religious freedom, they should do so in a wat ttoes not violate other statutorily protected
rights and freedoms of citizens, society or thaeSta is therefore prohibited, on pain of the
sanction prescribed by article 239 of the Crimi@ate, to form a religious association whose
activities involve violence against persons or eachment of civil rights, or to participate in

such associations.

According to official court statistics, from 20682006, 17 individuals were convicted of
forming or controlling a religious or voluntary asgation which was engaged in violent
activities or which encouraged citizens not to gerf their civic duties or to commit other
unlawful acts. Almost half - eight - of the aforemiened individuals were convicted in 2005.
Sixteen individuals were found guilty of organizitigg aforementioned associations, and only
one was convicted for participating in the actestiof such associations that involved violence
against citizens or encouraged citizens not toopertheir civic duties or to commit unlawful

acts.

The Labour Code of the Russian Federation of 3@&Der 2001 contains a number of
articles designed to eradicate all forms of disgration in the workplace. Thus, articles 2 and 3
of the Labour Code (No. 197-FZ of 30 December 2@@6hibit discrimination at work and
guarantee equal opportunities for the exercisalwfurr rights; these articles prohibit the
restriction of anyone’s labour rights and freedmnghe grounds of race, skin colour, ethnicity,
language, origin, place of residence, attitudestigion and political beliefs. The articles not
only provide for equal opportunities for everyoneekercise his or her labour rights but also
guarantee the possibility of compensation for mbeaim to persons who have been subjected to

discrimination on the aforementioned grounds.

In particular, the Labour Code establishes tmathe processing of personal information,
employers and their representatives are not enmtitleeceive and process information
concerning an employee’s political, religious dnestbeliefs or his or her personal life. In cases
directly related to labour relations, in accordawith article 24 of the Constitution of the
Russian Federation, an employer is entitled toivec@nd process information concerning an
employee’s personal life only with his or her waiitconsent (art. 86). The rights covered by this

article are protected in the Russian Federatioorinyinal law. The dissemination of information
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that is known to be false and which insults thecuwsrand degrades the dignity of another person
or damages his or her reputation (slander) is, uRdssian legislation, an offence contrary to

article 129 of the Criminal Code.

Article 1, paragraph 4, of the Family Code of 28cBmber 1995 states that “all forms of
restrictions on the rights of citizens enteringimatrimony or in family relations on the grounds

of social, racial, ethnic, linguistic or religioaffiliation are prohibited”.

In order to expand on article 13, paragraph BhefConstitution, Federal Act No. 114-FZ
on measures to counter extremism (amended on 22006 and 10 May 2007) was adopted
on 25 July 2002. The Act lays down the legal arghoizational basis for combating acts of
extremism and establishes responsibility for themmission. Specifically, article 1 of the Act

defines extremist activity in the following manner:

» The activity of voluntary and religious associatiar other organizations, media or
individuals in planning, organizing, preparing arairying out actions aimed, inter alia,
at inciting racial, ethnic or religious strife, aaldo social discord, attended by violence

or calls for violence, and the disparagement adtainic group

» Bringing about large-scale disorder, hooliganism acts of vandalism motivated by
ideological, political, racial, ethnic or religiolssitred or enmity, or by hatred or enmity

towards a particular social group

» Advocating exclusiveness or the superiority orriigfiéty of citizens on the grounds of

their attitude to religion or on social, raciaheic, religious or linguistic grounds

Federal Act No. 211-FZ of 24 July 2007 on amendancertain legislative acts of the
Russian Federation in connection with the improvetnoé State administration in the area of
countering extremism contains new criteria for extist activities, which were approved by the
Federal Act on measures to counter extremism. iticpéar, extremist activities include the
forcible change of the foundations of the congtial system and violation of the integrity of
the Russian Federation; incitement of social, taetnic or religious strife; advocating
exclusiveness or the superiority or inferioritypafrsons on the grounds of their social, racial,

ethnic, religious or linguistic affiliation or theattitude to religion; violation of the rights,
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freedoms and legitimate interests of individuald arizens on the grounds of their social, racial,
ethnic, religious or linguistic affiliation or theattitude to religion; public calls for the
commission of the aforementioned acts or the masgihination of materials known to be of an
extremist nature, and also their production oragjerfor the purpose of mass dissemination; the
organization and preparation of the aforementicaetd, and incitement to their commission;
financing of such activities or otherwise facilitet their organization, preparation or
commission, including the provision of teachingnfng or other technical facilities, telephone

or other means of communication or information L&,

In accordance with the aforementioned Act, anesmiist organization is a voluntary or
religious association or other organization whimt the grounds specified in the Federal Act, a
court has adopted an enforceable decision to sepreprohibit in connection with involvement

in extremist activities.

Measures to counter extremism are based on theijples of the recognition, observance
and protection of human and civil rights and freedpand on the legitimate interests of
organizations, legality, publicity and the priordjthe security of the Russian Federation
(Federal Act No. 211-FZ, art. 2).

Questions involving the restriction of specifionman rights and freedoms when a state of
emergency is declared have been brought into littettve Russian Federation’s international
obligations in the new Federal Constitutional Actstates of emergency of 30 May 2001
(7 March 2005 version). In accordance with the Awtasures taken during a state of emergency
and involving a change (restriction) of establishathan rights and freedoms must be carried
out to the extent required by the seriousnesseo$itiiation. However, such measures must be in
conformity with the Russian Federation’s internaéibhuman rights obligations and must not
entail any discrimination against individuals opptation groups solely on the grounds of sex,
race, ethnicity, language, origin, property statasupation, place of residence, attitude to

religion, beliefs, membership of voluntary assaora, or other circumstances.
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Pursuant to article 5 of the Education Act (No6&A of 10 July 1992), citizens of the
Russian Federation are guaranteed the opportunigceive an education regardless of sex,
race, ethnicity, language, origin, place of reswerattitude to religion, beliefs, social position,

property status, or occupation.

Inter-ethnic and interfaith relations remain apty for the Russian Federation’s
procuratorial bodies. Throughout the country, actieoperation has been established with the
authorities in the areas of justice, the medialandl government, and with other State structures
involved in combating manifestations of extremidrhe principal means of countering
extremism are precautionary measures, detectiemgption and suppression of extremist

activities on the part of voluntary and religiossaciations, other organizations and individuals.

On 17 May 2004, the Procurator-General of the RndSederation issued Order No. 13 on
improving the effectiveness of procuratorial monitg of compliance with legislation on
countering extremism, pursuant to which procuratdyodies are charged with preventing,
detecting, averting and suppressing extremistiiesvon the part of voluntary and religious
associations, the media and individuals. Theseefjues are amended and updated whenever

appropriate.

The Office of the Procurator-General of the Rus$iaderation and procurator’s offices of
the constituent entities of the Russian Federatiercarefully examining the legal situation in
this area. In practice, since the adoption of theéefal Act on measures to counter extremism,
law enforcement and other agencies have been Bingha active in countering extremist
activities of voluntary and religious associatiamsl individuals and ensuring that all citizens

enjoy equal ethnic, racial and religious rights.

Together with other law enforcement agencies, ymatorial bodies are taking steps to
suppress and prevent the alarming increase in esatfons of extremism among young people

and teenagers.

Manifestations of extremism and xenophobia that@ach on freedom of conscience and
religion, including the right to profess any retigior none at all, as guaranteed by article 28 of
the Constitution of the Russian Federation, aréquéarly dangerous. Similar safeguards are

provided for in article 3 of the Federal Act of 36ptember 1997 on freedom of conscience and
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religious associations, which states that the huamahcivil right to freedom of conscience and
religious freedom may be restricted only by fed&ral. It follows from these legal norms that
the Russian Federation, as a secular State, geasaitt everyone the right to act in accordance

with his or her religious beliefs within the limitefined by federal law.

Religious freedom as guaranteed by the Constitusigprotected by the criminal law. For
example, two individuals were convicted under &tii48 of the Criminal Code in 2002 for
unlawfully obstructing the activities of religiowsganizations. No further convictions for this

offence have since been recorded.

At the same time, when citizens exercise theistitutional rights, and specifically their
right to religious freedom, they must do so in a/waat does not violate other statutorily
protected rights and freedoms of individuals, styoie the State. It is therefore prohibited, on
pain of the sanction prescribed in article 23%ef Criminal Code, to form a religious
association whose activities involve violence agpersons or encroachments on civil rights, or
to participate in such associations. Accordingffizial court statistics, three people were
convicted in 2002-2003 for forming a religious asation engaged in violent activities, or for
controlling such an association. In 2004, severplgeaere convicted of organizing an
association involved in violence and encroachmenontcivil rights, and one person was

convicted of membership of such an association.

The Ministry of Justice ensures that the by-land activities of voluntary associations
conform to the Constitution of the Russian Federatind to current legislation. Accordingly, a
number of organizations have been denied offiggistration following legal appraisal of their
constituent documents. The increase in the numiaedigious organizations that have been
denied official registration can be attributedhe more stringent requirements imposed by the

justice agencies when legally appraising documsuitenitted for registration.

In order to guarantee the ethnocultural developrokthe peoples of the
Russian Federation, resolve issues affecting etfemic cooperation and partnership with
religious organizations, the Ministry of Regiona\®2lopment of the Russian Federation, which

is responsible for ethnic policy, was establishegitesidential decree in September 2004.
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It is important to bear in mind the role playeddil society. In the Russian Federation, a
large number of voluntary human rights organizatioperate within the framework of existing
laws and regulations. In May 2006, a ceremony vedd im the Hall of Glory in the memorial
complex on Poklonnaya hill in Moscow to mark thgnéing of an agreement to combat
nationalism, xenophobia and religious strife (theiAascist Pact). The leaders of 12 Russian
political parties gathered on Poklonnaya hill tgnsihis instrument: United Russia, the Liberal
Democratic Party of Russia, the Agrarian Party o§$ta, the Union of Right-wing Forces, the
United Socialist Party of Russia, the Pensioneastyp the Patriots of Russia Party, the Social
Justice Party, the United Russian Industrial Paingy Russian Peace Party, the Free Russia Party

and the Democratic Party of Russia.

In June 2006, an international conference wasnizgd on the theme “A multi-ethnic
Russia in the twenty-first century: dialogue betwealtures and religions, human rights”. The
conference was attended by representatives of taluassociations, religious organizations,

federal and religious authorities, academics atiti@h personalities.
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(Translated from Russian)

Information from the Russian Federation regarding hie enquiry by the

Office of the United Nations High Commissioner foHuman Rights

dated 9 May 2005 on implementation of Commission oduman Rights
resolution 2005/3 entitled “Combating defami@on of religions”

The Russian Federation is a multi-ethnic, mulitikfaation, which creates challenges that
must be met on the basis of the law, in a spirihafual cohesion and a refusal - either by the

majority or by a minority - to impose its will imantagonistic manner.

The Constitution of the Russian Federation guasmthe equal rights and freedoms of
citizens regardless of their attitude to religiant(19, para. 2). The Russian Federation is a
secular State. No religion may be establishedfagab or mandatory. Religious associations

are distinct from the State and equal in the eyéiseolaw (Constitution, art. 14).

Article 29, paragraph 2, of the Russian Constitufirohibits propaganda or agitation
that incites social, racial, ethnic or religiousgred and enmity. The same paragraph prohibits

propaganda that advocates social, racial, natioglgdjous or linguistic superiority.

In order to safeguard the above-mentioned righdsfeeedoms, the Criminal Code and
Code of Administrative Offences specify appropriateninal and administrative sanctions
(Criminal Code, arts. 136, 148, 282; Code of Adstiative Offences, art. 5.26).

Federal Act No. 125-FZ of 26 September 1997 oedoen of conscience and religious
associations is the centrepiece of Russian legislaealing with freedom of conscience,
religious freedom and religious associations. Aberegulates legal relations pertaining to the
human and civil right to freedom of conscience eglijious freedom and establishes the legal

status of religious organizations.

CHR/NONE/2005/384
GE.05-16497 (E) 070206 090206
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More than 22,000 religious organizations weresteged in the Russian Federation on
1 September 2005. Of these, more than 11,000 av&liated to the Russian Orthodox Church,
60,000 were Islamic religious centres, 3,600 wecall Muslim religious organizations, and

roughly 4,000 were Protestant organizations.

Action to tackle racial discrimination and racigngluding in the religious sphere, is also

envisaged by the Federal Act of 25 July 2002 onlmating extremism.

The procuratorial agencies of the Russian Federatystematically check that legislation
to combat extremism is enforced and that politizaties, voluntary and religious organizations

obey the rule of law. The procuratorial agencessct appropriately in the light of their findings.

After the Supreme Court of the Russian Federatemriared 15 Russian and international
groups to be terrorist organizations, cells ofdh#awed terrorist organization Hizb ut-Tahrir
(Party of Islamic Liberation), whose principal m@sis to eliminate existing governments and
impose Islamic rule via the re-establishment ohiersal Islamic caliphate, were uncovered in
several regions of the Russian Federation. Mentifetss organization were active in five
cities in the Republic of Bashkortostan. Six crialicases involving members of this

organization were opened in the Republic of Tatargt 2004.

In November 2004 Moscow City Court convicted ADfozkovskaya and
Y.S. Kasymukhanov, having found them guilty of famma branch of Hizb ut-Tahrir al Islami
in Moscow, manufacturing and disseminating literatadvocating precepts of religious
extremism, and calling for a change in the existorgh of government and the establishment of

a theocratic Islamic State.

Procuratorial agencies have begun to deal moneeagigely with articles in the mass

media that incite religious and inter-ethnic hatred

After checking the facts, the Tatarstan procuratoffice cautioned the chief editors of
the newspaperzvezda Povolzhya andVostochny ekspress against using the mass media to
disseminate extremist material. Professor V.V.dinof the Kazan Power Industry University

was cautioned for publishing a monograph contaieixigemist material.
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Following the publication in the Voronezh-basewspapeBereg of articles entitled
“Passion of the Christ” and “Is it bad to be a Jewthich contained anti-Semitic statements, the

provincial procurator’s office cautioned the cheelitor that he had breached the law.

In certain cases, procuratorial reaction to atiéhciting religious and inter-ethnic hatred
was insufficient and criminal proceedings were bidwnder article 282 of the Criminal Code

(Incitement to ethnic, racial or religious hatred).

Routine monitoring by the Ministry of Justice b&tproper and timely registration of
religious and voluntary organizations and the edxttenvhich their activities conform to the goals

and objectives outlined in their charters is anantgnt tool for preventing extremist activity.

Thus, pursuant to an action brought by the MiygisfrJustice, a court has banned the
religious organization “Ancient Russian Inglist Ctiu of Orthodox Old Believers (Inglists)” on
the basis of extremism advocating the racial exalysand superiority of certain citizens and

expressed through Nazi-like propaganda and publicahstrations.

More than 130 religious educational establishmargsegistered with the Federal
Registration Service. By law, religious educatiestablishments must obtain an official
licence to provide education services. It is revnpitted to provide professional educational

services in the absence of official registratiod hcensing.

The authorities in the states of the Russian Fedider have started to carry out official
theological audits in order to detect pseudoreligiassociations, as a way of curbing the

activities of pseudoreligious, Wahhabist and exisegroups.

In accordance with instructions from the Commission Religious Associations
reporting to the Government and from the Ministfyastice, proposals have been drawn up to
amend and supplement the Procedures for the conflafficial theological audits, as approved

by Government Decision No. 565 of 3 June 1998.

The Ministry of Justice, in conjunction with ex¢ige and legislative bodies in the states

of the Russian Federation, is conducting an outreampaign to prepare for the establishment
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of new religious educational institutions to trhiome-grown spiritual leaders of religious
organizations and provide essential legal and teahassistance to bring the constitutional

instruments of these organizations into line withrent legislation.

M.V. Lomonosov Moscow State University is workiwith the Ministry of Education
and Science to enforce the provisions of Presideimstruction No. Pr-1089 of 19 June 2002,
which formulates a package of measures to develagpaous - specifically Muslim - education

through the provision of organizational, finan@ald technical assistance.

Officials from the Ministry of Justice are on ankimg group to develop legislation on
religious education set up by the Commission ongiels Associations reporting to the Russian

Government.

To ensure that preventive measures against abtistiefd, discrimination and violence
resulting from defamation of religions are enforcad to strive for uniformity in
law-enforcement practice, clarifications have bdeawn up and circulated to local authorities
regarding the application of certain legal prouisidoy bodies responsible for officially

registering religious associations.

Officials of the Ministry of Justice have takerrtpga a number of international, national
and interregional conferences, seminars and roainlg-events (for example in St. Petersburg,
Omsk, Adler and Khabarovsk, attended by experts fiszal branches of the Federal
Registration Service in the Siberian, Central, Nokestern and Far Eastern federal areas) under
the auspices of the Russian Academy of Public Adtration reporting to the President and the
Office of the Commissioner for Human Rights in Rwssian Federation. These events have
focused on promoting tolerance and combating detiamaf religions from a human rights

perspective.

Procurators in the various states of the Russtieation systematically check that
monitoring bodies obey the law. The results oféhehecks show that, in 2004, the Ministry of
Justice made more assertive use of its powersrnt@bd curb extremist activities by voluntary
and religious associations. A higher number agi@lis organizations were disqualified from
registering because the Ministry of Justice intcmtimore stringent requirements for the legal

assessment of documents submitted for registration.
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At the same time, despite improvements in the vedrkgencies of the Ministry of
Justice, procuratorial checks in some regions tedemnumber of shortcomings in the agencies’
working methods. The procuratorial agencies haaeted appropriately to all the violations

they have uncovered.

Thus, the Orenburg provincial procurator submittgédcommendation to the director of
the provincial office of the Ministry of Justicegarding non-compliance with legislation on
checking registration of religious associationsocBrator’s offices in the Republic of
Chuvashia, the Republic of Ingushetia, Krasnodaitdey, Kostroma province and Tyumen

province have taken similar action.

In some cases procurators themselves have halld@ppropriate action, instead of
agencies of the Ministry of Justice. For examptecurators in Kostroma province verified the
credentials of 45 voluntary organizations includimige local branches of political parties
and four local religious associations. After chegkthe facts, they issued 14 cautions and
7 recommendations regarding breaches of curreisidtign and on 59 occasions petitioned the
courts to rule that certain voluntary associatioad ceased to perform the activities defined in
their respective charters. Thirty-five of thesétmis were upheld and the rest are being

considered.

On 2 August 2004 the procurator of Primorsky teryi petitioned the territorial court to
wind up the charitable voluntary organization Amuits members adhered to the principles of
the international religious organization Ananda d&arwhich is recognized throughout the world

as a destructive force. The procurator’s petiias upheld.

The procurator of Ordzhonikidze district in Ekatburg cautioned the religious

organization Rakhman against inciting ethnic stafieong young people and students.

It should be noted that, in their work in thisarprocuratorial agencies have displayed
greater openness and intensified their cooperatittnlaw enforcement agencies, offices of
central government in the regions and local autilesti Procuratorial officials comment
regularly in the media on efforts to combat extemand terrorism. Generally speaking,
procuratorial supervision in this area is satisfagtand the activities of local procurators are

commensurate with the crime situation in the region
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In preliminary investigations and trials of crimlrcases under article 282 of the
Criminal Code, it is normal practice to seek expetp in elucidating sensitive material.
Expert opinions have hitherto been sought fromigfists who are not officially accredited
experts. Rarely, however, is proper attention paigienuine professional competence in this
field, which is essential if pronouncements intiedia and public forums are to be analysed
semantically and their purport determined (chiefiyng tools from psycholinguistics, linguistics
and social psychology). Consequently, many experte provided assessments of dubious
guality; their conclusions have been superficiak-sided and not based on a full and
scientifically grounded analysis of the semantigoput of the material submitted for
examination. Experts have frequently displayeaignce of the procedural requirements for

conducting expert assessments and formulating esiocls.

Accordingly, the Procurator-General has repeatpaiposed to establish a specialized
unit within expert departments of the Ministry aifice to carry out ethnological, religious,
psycholinguistic and other forms of expert analyditis would enable investigations of

criminal cases involving extremist offences to baducted more successfully.

At the same time, it is apparent that the chabsngf defeating extremism and
harmonizing inter-ethnic and interfaith relationssociety cannot be tackled exclusively by legal

means. Other even more important measures araggeraquired. They include:

— Early elaboration of guidelines on national religigoolicy, with input from research
centres of the Russian Academy of Sciences. Fommation, the Pontifical
Assembly of the Russian Orthodox Church adoptedPtiveiples of Social Policy of
the Russian Orthodox Church in 2000; the CouncMaftis of Russia presented the
Basic Provisions of the Social Programme of Rusklaslims in May 2001; the
Principles of the Social Framework of Judaism irs&a were published in 2002; and
the Social Position of the Protestant Churchesusisix was published in 2003.

— Resumption of work on the special federal prograremtéled “Shaping an attitude

of tolerance and preventing extremism in Russiamesy 2001-2005".
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Pursuant to Government Decision No. 629 of 25 Au@001, implementation of this
programme focused on introducing into social pcactjuidelines on tolerance that prescribe
how individuals and social groups should behaveras of social tension, as a basis for civil

harmony in a democratic society.

Despite much valuable work done by a number aeSiad academic institutions in
recent years, the capacity of academic institutaom$educational establishments in the law
enforcement sphere has not been utilized. Thiaagpwhy, in the view of specialists at the
Research Institute for Strengthening the Rule of Bad Law and Order attached to the Office
of the Procurator-General, the provisions of tregmmme were implemented in isolation from
the legal sphere and did not concentrate on bringatual legal relations into line with the
standards of a democratic state governed by tieeofuhw.

Criminological and socio-legal research condu@et®98-2002 has shown that the right
to protection against harmful information that coompises moral, mental, physical and social
development, as recognized by international anidmaltstatutes, is in a parlous state in the

Russian Federation.

According to Government Decision No. 665 datedNb®ember 2004, the special federal
programme entitled “Shaping an attitude of toleeaand preventing extremism in Russian
society, 2001-2005” has now been implemented,thuould be well to extend it beyond 2005.
This time, however, the programme should focuserelbping a statutory framework to protect

citizens’ information security and their spiritiaald moral safety.

As well as developing current legislation, thexaireal deficiency in the programme that
needs to be addressed by concentrating on theagemeht and introduction of teaching
programmes in secondary and higher education thatesigned to shape legal awareness and
legal culture. Neglect of this aspect leads todinelopment of misguided and unlawful
practices that seek to introduce ideological hiés €ducation, thereby creating a serious

obstacle to shaping an attitude of tolerance aadgmting extremism in Russian society.

A cross-disciplinary approach to these issuesyaeld effective arrangements to prevent
extremism, specifically manifestations of xenoplacdind ethnic and religious intolerance in

society, and a framework within which public bod#sall levels can fight extremism.
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In recent years the penal correction system has teformed to make conditions of
service of punishment more humane. Among othegticonvicted and remand prisoners are

given the opportunity to exercise their right teeidom of conscience and religion.

In the Russian Federation, the spiritual and medakation of convicts, the provision of
humanitarian assistance and the rehabilitatiorxgiresoners are the province of traditional
religions officially registered with the relevanilgic bodies. Penal institutions and authorities
and religious organizations or associations codpem an ongoing contractual basis. Clergy of
the Russian Orthodox Church and other Christiamohemations, Muslims, Buddhists, Jews and

officers of a variety of national and foreign chies and foundations are active in this work.

There are currently 383 functioning places of Wgrsn institutions administered by the
Federal Penal Correction Service, including 36h@iox churches, 15 mosques, 5 Buddhist
prayer houses and three Roman Catholic churchasthAr 77 places of worship are under
construction, including 71 Orthodox churches, 4 gues, 1 Buddhist prayer house and
1 Evangelical Baptist prayer house. There aregager rooms (506 Orthodox, 56 Muslim,

73 Evangelical Baptist, 51 Pentecostalist, 7 Busld2 Roman Catholic and 3 for adherents of
other Protestant denominations). Convicts havaded more than 1,200 religious societies
of various faiths, which now have over 56,000 adhts. Some 375 Sunday schools

(Bible courses) have been inaugurated in 65 regibiise country, where more than

12,500 convicts voluntarily receive religious ingtiion, study religious precepts and learn

about religious services.

With the blessing of His Holiness the PatriarciMafscow and All Russia Alexei Il,
voluntary religious organizations play an activierio the advancement of Orthodox religious
education in penitentiaries. They include therinégional Charitable Foundation for Assisting
Prisoners, the national voluntary movement “OrthoRaissia”, and the prison relief society

“Faith, Hope and Love”.

Under the terms of a joint cooperation agreenteetFederation of Jewish Societies of

Russia is implementing a religious support progra&nfion prisoners of the Jewish faith. The
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Federation insures their life and health, pays thébscription to the magazihekhaim and the
newspapeEvreiskoe slovo. On every Jewish holiday prisoners receive paftpaddressed

packages containing matso (unleavened bread)iaesidgiterature and greetings.

Local offices of the Federal Penal Correction #erand the Theological Board of
Muslims dealing with the spiritual and moral edimaif Muslim convicts have established

ongoing contractual relations.

Cooperation between correctional institutions Bratestant organizations is continuing.
Representatives of the Russian Union of Evangeagtists pay regular visits to correctional
institutions in 40 states of the Russian Federatibmere are 151 Evangelical Baptist societies
with a membership of roughly 3,000 convicts. Theseeties have established 33 rehabilitation

centres for ex-prisoners who have lost sociallfulges.

Representatives of the Russian United AlliancEatngelical Faith Christians
(Pentecostalists) visit adherents of this denoritnah 28 regions of the country. There are

more than 2,000 Pentecostalist prisoners formingd@®®regations.

Representatives of other religious organizatiasi ®orrectional institutions in

17 regions of the Russian Federation.

Recently, prison officers have had to deal witkrapted infiltrations of certain
correctional institutions in the North Caucasusoedy adherents of Wahhabism, the radical
extremist current of Islam. The national executi¥éhe Federal Penal Correction Service and

local prison authorities are taking steps to prétes spread of Wahhabism among convicts.
Procuratorial efforts to tackle religious intolerance in society

Freedom of conscience and religion includes taedom to change one’s religion or
beliefs, and freedom, either alone or in communityh others and in private, to manifest one’s
religion or belief in practice, teaching, worshipdeobservance (Universal Declaration of Human
Rights, art. 18; International Covenant on Civitl&olitical Rights, art. 18; European
Convention for the Protection of Human Rights anddamental Freedoms, art. 9; Constitution

of the Russian Federation, art. 28).
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The underlying principles of this rule are reftin the Russian Constitution and
Russian legislation on freedom of conscience aligioas associations. The Russian Federation
is a secular, democratic State governed by theofubev. Everyone is guaranteed freedom of
conscience and religion. This means the righiiyiddally or in association with others, to
practise any religion or no religion at all, and freedom to choose, hold and disseminate
religious and other beliefs and to act in accordamith them. The Russian Constitution
enshrines principles that are vital for assertelgyious freedom, namely the equality of human
and civil rights and freedoms irrespective of atté to religion; the inalienability of rights and
freedoms and the attachment of these rights aeddras from birth; the sanctity of private life;
the prohibition of propaganda, agitation or incigto religious hatred or advocacy of religious
superiority; the right to obtain and disseminaferimation by any lawful means; and the right to
perform alternative military service because of'emeligious beliefs (Constitution, arts. 17, 19,
23, 28, 29 and 59).

There are currently 22,000 religious organizationfe Russian Federation affiliated
to 60 different denominations. Supported by mili@f Russian citizens, they include local
societies and national religious organizationsgi@lis centres and monasteries, religious
educational institutions, missions and brotherhodgsligious organizations are woven into the
social fabric and pursue social, charitable, caliysublishing, educational and economic
activities. Legal and organizational arrangeméatge been put in place in the

Russian Federation to enable citizens to exerhbese tight to freedom of conscience.

At the same time, the embodiment in statute ofptireciples of freedom of conscience
and secularity is in itself no guarantee that theseciples will be externalized and observed in

practice.

Ensuring that these rights can be exercised iraningful way is still, by and large, an

acute problem.

The challenge facing procuratorial agencies engloy procuratorial oversight to tackle

the contributory causes of real-life violationshoiman rights and freedoms. Accordingly,
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monitoring of human rights observance in this aelegal relations is a core component of the
work of procuratorial agencies. Procuratorial agestake effective steps to deal with all

breaches of the law that are brought to light.

It should be noted that the most revered andential religions in Russia today, based
on numbers of followers and registered religiougaoizations, are Orthodox Christianity, Islam,

Buddhism, Judaism, Catholicism and Protestantism.

For the first time in Russian history, the newidégion on freedom of conscience and
religion adopted in 1990 created opportunitiesd$tam, together with other religions, to restore
its religious traditions and internal organizatidn. 1988 there were 402 working mosques in the
territory of the USSR; by 1991 there were alrea@p2.

On 1 January 2004, according to the register ragiatl by the Ministry of Justice, there
were 3,537 Muslim organizations in the Russian Fadm, of which 59 were national
structures, 3,397 were local entities, 68 were denational schools and 13 were religious

institutions.

In point of fact the number of Muslim associatisignificantly exceeds the number of
those officially registered. On 1 January 200thim Republic of Dagestan, for example, there

were 617 registered Muslim organizations, but tle@eemany more working mosques.

Data to hand indicate that between 3,000 and 4/600g Muslims are studying abroad,
for example in Saudi Arabia, the Libyan Arab Jamgaj Qatar, Egypt, Turkey and the
Syrian Arab Republic. Muslim clerics are ambivalebout the increase in the number of
Muslims studying abroad. Many imams in the Nordu€asus believe, with some justification,
that young people who have studied in Muslim caaatcontribute to the rise of radical Islam

(Wahhabism). Many of these young people are actiembers of religious extremist groups.

Extremism is a particular state of mind that exasnong members of a given ethnic,
religious or cultural community, and is characteddy overzealous belief in the superiority of
certain professed ideas, total and unquestionibgrsiination of one’s life to their embodiment,
a refusal to admit the validity of any other pertpe on the world, and a commitment to

extreme and sometimes violent methods of attaiohusen ends.
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An extremely complex situation continues to prewathe Southern federal area, where
religious extremist groups are active. Througlaotost the entire region there are structures
acting in parallel with Muslim theological boardslany are controlled by people who have
studied abroad. Their ultimate aim is to form flalgower structures, change the constitutional
order of the Russian Federation and establish smtdgnt states in Russian territory.
Notwithstanding the best efforts of law enforcemamd other State bodies, events in the
Republic of Ingushetia and particularly in Norths@sa have shown that these measures are still
inadequate to address the problem.

Commentators and Muslim clerics themselves nat #mong measures to arrest the
spread of Islamic fundamentalism, the federal aitihe and regional governments must, as a

matter of urgency, lend their support to mainstréslamic religious associations.

The legal basis for cooperation along these lisd¢ise Instruction of the
Procurator-General of the Russian Federation datddecember 2002 on arrangements for

cooperation between procuratorial agencies and huights and other voluntary associations.

In order to uphold human and civil rights and éfle@s and utilize the resources of
Russian and international human rights and othkemary organizations in this endeavour, the

Procurator-General of the Russian Federation hate e following proposals, among others:

— To conduct meticulous, comprehensive and objeatiggiries regarding information
received from human rights and other voluntary pbizgtions about unlawful acts by
public and government bodies that have come to #ttgntion, and illegal activities

by officials that limit human and civil rights afitedoms in this sphere;

— To review applications from the leadership of thesganizations to protect
community interests or the rights of specific induals in accordance with the
procedures and deadlines established by the Itistnugn the procedure for
considering applications and receiving applicamtgrocuratorial bodies and

institutions of the Russian Federation;

184
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— Where necessary, to become involved in arrangenmegi® by human right
organizations and to keep them informed of procuialtefforts to monitor

observance of constitutionally guaranteed humanrcarnirights and freedoms.

It should also be noted that, in the context efatgr cooperation between the
procurator’s office and voluntary and other orgatians on upholding the rule of law in
relations between the State and religious assonmtand in interfaith relations, such
cooperation should be in conformity with Russiam &nd the Procurator-General’'s

requirements.

The formation of relations between the State atigious organizations is an extremely

important and relevant topic.

Against the background of the current crisis icigloconscience and the loss of social
and spiritual reference points among large sectdmise population, many people have tended

to look for moral values in the context of tradi#d religions, including Islam.

Today, against the backdrop of the escalatiohertérrorist threat, the increase in
extremist activity and the growing number of extigorganizations concealing their criminal
activities behind a pseudo-religious ideology andradentious, selective reading of sacred texts,
a special place is reserved for community educdtiolslamic teachers who preach the ideas of

peace and tolerance embodied by Islam.

It must be observed that, in the wake of infamaxts of terrorism all over the world, the
ideology of the terrorist fanatics has been inadlyadentified with the world religion of Islam.
To a great extent this is the fault of the medihicl do not always cover these events with
sufficient rigour and bandy around loose charazag¢ions such as “Islamic terrorists” or “the
Islamic threat”. The upshot is that many peoplaomliar with the teachings of Islam and
unversed in the Koran are exposed to fragmentaiyoften distorted second-hand information,
and go on to form a false picture of this religioh.negative perception of specific individuals

with sectarian views of world religion is extendedslam as a whole. Accordingly, an adverse
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consequence of the terrorist attacks in the Rus=aeration in recent years has been a rise in
xenophobia, specifically widespread Islamophobid amti-Muslim feeling. Specialist research

and press monitoring show that this is the case.

When taking action, the procurator’s office is tetyymindful of the socio-political
situation in the country and is careful to distirsuclearly between extremist religious groups
and law-abiding believers. Legal steps may bentagainst a cleric only if the case against him
is very powerful, because religious communitiecteary badly to this kind of thing,

interpreting any intervention as religious oppressf the faithful.

Procuratorial agencies have every reason to leetieat the involved conflict in the
North Caucasus has only a tenuous connection \eitlnige religious issues and interreligious
strife. The region is witnessing the interplayned complex processes, namely an
intensification of organized crime and de facteexal aggression against the
Russian Federation waged by a number of partidésdimgy the secret services of certain

foreign States.

There is a reason why terrorism has come to be slepending on circumstances, as a
“surrogate war”, as direct or indirect aggressitany large-scale acts of terrorism in Russian

territory have been organized and are still beiagmped by foreign citizens.

A characteristic feature of non-traditional meahwaging war is the existence of
“sponsoring States” that act covertly and denyrtpart in terrorist acts, and the involvement of
intelligence experts and secret services that temnd fund bands of mercenaries, often under

diplomatic protection.

Criminal evidence and the opinions of law enforeatofficers, the local population and
convicted prisoners all indicate that terroristdiei@ are motivated primarily by criminal gain that

generates income and confers power.

Much more rarely do these leaders’ activities remme connection with a desire to
found an independent State and to pursue an indepenational or other policy in the context
of national traditions and customs, or to escapectntrol of the federal authorities and statutory
responsibility for their crimes.
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A certain proportion of rank and file members oirenal organizations and perpetrators
of terrorist attacks justify their acts by referero their leaders’ separatist aspirations andelesi
to unite with the Muslim world and achieve the ‘taiyy of Islam”. In the latter two cases, this is

an offence against the territorial integrity of fRassian Federation.

We believe, therefore, that efforts to introdueenmony into the economic, political,
social and spiritual life of society are a key sttan the national strategy to fight crime and
terrorism and a sure bulwark against various fapfrexternal aggression. We also understand
that this is unachievable without effective effdddight the structures that organize aggression

and international terrorism.

The promotion of a high level of religious cultued the prevention of religious
fanaticism and intolerance are very important.

Fanaticism is always based exclusively on ignaganthe leaders of organized criminal
groups actively exploit it. During interrogationsrrorists state that they committed such and
such an act in the name of Islam. Yet, very ofteay do not have even the faintest idea of what

real Islam represents.

Investigative task forces in North Ossetia anaiotegions have been forced to use
unconventional investigative techniques to deahwadigious fanatics accused of offences. The
accused are familiarized with the nature of theyH@dran and the Bible. This makes it possible
to overcome their complete ignorance of religiowtars, obtain unbiased information and foil
terrorist acts currently in preparation. One & #tcused, who was involved in blowing up a bus
at Mozdok bus station, said that any Muslim who arkb on jihad without a profound

knowledge of his faith is a killing machine anddwaes the holy religion of Islam.

To justify terrorism, some of the accused arga Russia has sent troops into Chechnya
and is killing the Muslim population because ofithieligion. This is the message of subversive
propaganda on video cassettes entering the colnatryabroad and disseminated by terrorist
organizations, while alternative sources of infaiioraabout true Islam are unavailable. The

result is a production line that turns out terrof@matics.
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By way of counter-argument it is explained to éloeused that there are roughly
20 million Muslims living in various parts of theuBsian Federation, but no troops have been
sent to these regions. The reason why the armpédws sent into Chechnya has nothing to do
with adherence to Islam, it is simply that the entist leaders of Chechnya have organized a
criminal state in the republic that engages in et and kidnapping of persons from

North Ossetia, Kabardino-Balkaria, Stavropol tersit Central Russia and Dagestan.

It should be noted that the Basic Provisions ef$bcial Programme of Russian Muslims
formulated by the Council of Muftis of Russia stttat, as far as Muslim organizations are
concerned, peace and harmony in contemporary Roesaa, among other things, recognizing
the legitimacy of Russian law and preserving gmlity, high morals, tolerance and fraternal

relations between people from different ethnic lgaoknds in society.

This stance by Russian Muslims is welcomed. disisential that the peaceful aspirations

of broad sections of the public should be realaedully as possible throughout society.

To preserve civil peace and ensure the prospefritye State and its constituent peoples,

special attention is paid to preventing ethnic egligiious intolerance.

Manifestations of religious intolerance are areaston of ethnic intolerance. In the
Russian Federation today, it can be seen that ewitseof different religions and religious

organizations hold diverging views.

The existence of empirical historical, socio-eaoimand political factors fuelling the
spread of xenophobia in Russian society makesoleeof the State in developing and rigorously

enforcing laws to prevent xenophobia particulantportant.

Procuratorial agencies safeguard the interestseodommunity and are one of the few
State institutions that can protect civil rightéeefively. The Russian procurator’s office, which
regards oversight of compliance with laws on fremdid conscience, religious associations and
the prevention of extremism as a priority area®ofiork, is open to cooperation with voluntary

and religious organizations.
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Efforts to combat religious intolerance in educatio

To strengthen tolerance and social harmony anch@i® interfaith dialogue, the
Ministry of Education and Science is working withluntary organizations and religious
associations to put in place a series of measudraxating peacefulness and the prevention of
xenophobia and ethnic and religious intolerancgoriety. These issues are high on the agenda

of conferences, workshops and round-table discassio

Article 3, paragraph 1, of the Freedom of Consméeaind Religious Associations Act
guarantees freedom of conscience and religiousdrae Obstruction of the right to freedom of
conscience and religious freedom, including viokagainst the person, deliberately insulting
citizens’ religious sensibilities and advocatintigieus supremacy, are prohibited and liable to

prosecution under federal legislation (art. 6).

Public bodies dealing with youth issues in théestaf the Russian Federation are heavily
involved in efforts to combat racism among youngpde. They assist voluntary children’s and
youth organizations, welfare institutions, foundati and other organizations. Prevention and
rehabilitation schemes are being conducted at expatal centres in the regions to encourage
the social integration of teenagers and young gewpb have been brainwashed by totalitarian
organizations (including those of a religious nejwr are victims of xenophobia or inter-ethnic

conflicts.

The Freedom of Conscience and Religious Organmsathct, which confirms the
universal right to freedom of conscience and relighnd equality before the law irrespective of
attitude of religion and beliefs, places great imgace on the promotion of mutual
understanding, tolerance and respect in mattere@fiom of conscience and religion. The Act
prohibits any advantage, restriction or other fafrdiscrimination on the basis of attitude to

religion.

To strengthen tolerance and social harmony anah@® interfaith dialogue, the
Ministry of Education and Science is working withluntary organizations and religious
associations to put in place a series of measuescating peacefulness and the prevention of

xenophobia and ethnic and religious intolerancseoriety.
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State education standards in secondary and higlcational education incorporate
humanities and socio-economic disciplines thatgiles study of the historical and cultural
foundations of world religions. Furthermore, thariing of extracurricular activity monitors
with additional qualifications in youth policy inales a special study of the historical and
cultural roots of religions and thereby promotesdievelopment of tolerance and respect for all

religions and their value systems.

The study of the history and culture of religioreducational institutions also strengthens
tolerance and social harmony, develops interfadlodue, and shapes and develops a culture of

communication and a humanistic world view amongngppeople.

Optional courses on the history of religion andyreus knowledge have been introduced
in the senior classes of many State schools, amuairdoer of textbooks have been prepared on

world religions, history of religions and the basaf Orthodox culture.

According to current national general-educati@mdards, study of the historical and
cultural roots of world religions is included iretkompulsory subjects “National history”, “The

world about us”, “Literature”, “General history"History of Russia” and “Social studies”.

The new generation of history, literature and a@logtience textbooks devote
considerable space to the spiritual culture, ewsyife and traditions of the peoples of the

Russian Federation and the world.

In coordination with the Ministry of Education aBdience, seminars attended by experts
from the European Union were held in 24 statefi®Russian Federation for various groups of
education workers. They focused on issues sustaffgraining and refresher training, the new
generation of history textbooks and the contersichiool history education, and yielded
thought-provoking reports and research materiaterpretation of the results of this
wide-ranging project has prompted the importantctusion that, as a result of efforts to date,
the Russian public is already fairly receptive azady to embark on a new phase, that of
intercultural and interfaith dialogue as an ovenarg component in the education system as a
whole. This is why the project’s frame of referermas been extended outside history lessons to
embrace other substantive areas such as philolujyhe history of world religions (from the

standpoint of cultural studies).
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Given the escalating threat of religious extremisrthe Russian Federation, there is an
increasing need for a multifaceted approach ta#welopment of religious education, primarily
Muslim education. An extremely important componeinsuch an approach is the establishment
of a permanent, multilevel system to train spestalversed in Islamic history and culture for
work in professional religious schools and privedeicational institutions. These specialists
must be trained to shape an attitude of toleramt¢ieair students and prevent discrimination and

xenophobia, it being assumed that all nationalcett and religions are equal.

The Ministry of Education and Science, acting o instructions of the President and the
Government and in partnership with the organizatiooncerned, has made arrangements for

training specialists in the field of Islamic histand culture.

This training must serve as a basis for inculcaitimier-ethnic and interfaith tolerance,
preventing religious and inter-ethnic extremisnmaiicism and xenophobia, and encouraging
students to form their views advisedly on the baSisnowledge and appreciation of the value

systems and ethical practices of the world’s rehgi

At the National Civil Service Academy reportingtte President, the Government’s
Economic Academy and Financial Academy and the degjiCivil Service Academy, public
officials are trained to carry out their officialiies in a manner that respects different religions

and beliefs.

The Constitution and the Education Act guarantegsin citizens’ right to an education.
The Education Act states that Russian citizengatided to an education irrespective of their
sex, race, language, descent, place of residettiteda to religion, beliefs, membership of
voluntary organizations or associations, age, stlealth, social status, wealth, official

position, or whether they have a criminal record.

Article 43 of the Constitution states that eveitizen has the right to an education. The
Constitution further guarantees that preschooictgeneral and secondary vocational education
at public or municipal schools and at enterprisedl ©e accessible to all and free of charge.
The Education Act enshrines general provisionsaiional education policy and educational

activities in schools and colleges. Thus, artiglparagraph 1, of the Act states that Russian
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citizens are guaranteed an education irrespectitleeo sex, race, ethnicity, language, descent,
attitude to religion, beliefs, age and state ofltheaArticle 14, paragraph 4, of the Act statestth
educational content should promote mutual undedstgrand cooperation between peoples and
nations irrespective of race, nationality, ethmicitligious affiliation or social class, take
account of diverse world views and encourage stisderexercise their right freely to choose

their opinions and beliefs.

Government Decision No. 629 of 25 August 2001 gnaated the special federal
programme entitled “Shaping an attitude of toleeaand preventing extremism in Russian
society, 2001-2005” in the period 2001-2004, with goal of developing a strategy for

community security and cohesion in Russian society.

The programme aimed to establish tolerance guéglprescribing how individuals and

social groups should behave, as the basis forle@rinony in a democratic society.

192



193

San Marino

Criminal Code (1974), Article 260 - Religious insult

Whoever desecrates the symbols or the objects of cult or worship of a religion which is
not contrary to morals or publicly mocks the acts of cult is liable to first degree
imprisonment.

The same penalty is applicable to attacks on the honour or prestige of a priest in or due to
the exercise of his functions.

Whoever desecrated the sacred relics of San Marino is liable to second term
imprisonment.

Criminal Code, Article 261 - Violation of freedom of religion

Whoever by violence or threat prevents anyone from practising or promoting their
religious beliefs or from taking part in private or public cult is liable to second degree
imprisonment.

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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San Marino
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Third report on San Marino

17.

18.

provisions that regulate the acquisition of citizenship of San Marino through
naturalisation appear to ECRI to be excessively restrictive. As a minimum, ECRI
considers that those persons who have already waited for exceptionally long
periods of time to become eligible for naturalisation should have the possibility to
have their applications examined as soon as the relevant criteria are met.

Recommendations:

ECRI recommends that the authorities of San Marino review the provisions that
regulate the acquisition of citizenship of San Marino through naturalisation. It
recommends that they reduce the length of residence necessary for residents to
apply for naturalisation and allow for more flexibility in the holding of double
nationality upon acquisition of citizenship of San Marino. ECRI strongly
recommends that the authorities of San Marino ensure that applications for
naturalisation can be lodged at any point in time and that decisions on
naturalisation are subject to an appeal.

As regards acquisition of citizenship by descent, in its second report ECRI
considered that, by establishing that only male (and not female) citizens of San
Marino could transmit citizenship of San Marino to their children at birth, the law
on citizenship discriminated against children on the grounds of their parents’
nationality. It therefore recommended that such discrimination be removed. ECRI
is pleased to note that the authorities of San Marino have followed this
recommendation through the adoption of amendments to the law on citizenship in
June 2004'°. Thus, all children with one parent holding San Marino citizenship
(irrespective of whether the parent in question is the father or the mother) now
acquire San Marino citizenship at birth. These children are required to confirm
their willingness to retain San Marino citizenship within one year of their
eighteenth birthday.

Criminal law provisions

19.

20.

In its second report, ECRI noted that there were no criminal law provisions in
force in San Marino against racist expression (for instance, prohibiting incitement
to racial violence, hatred or discrimination and racist insults or threats) or against
racist organisations. Similarly, there were no provisions expressly enabling the
racist motive of an offender to be taken into account as an aggravating
circumstance in sentencing. It therefore recommended that San Marino introduce
these provisions. ECRI is very pleased to note that, in order to follow this
recommendation, in September 2007 the Congresso di Stato (Government)
decided to prepare draft legislation which will prohibit both racist expression and
the establishment of racist organisations, and provide that these offences can be
prosecuted ex officio. This draft, which was also announced at a press
conference organised by the Ministry of Justice and subsequently forwarded to
the competent offices for submission to one of the next sessions of Parliament,
also contains provisions that expressly establish the racist motivation of an
offence as an aggravating circumstance in sentencing.

At the time of writing, however, the situation is still as described in ECRI’s second
report. As concerns racist expression, certain types of racist conduct can
currently be addressed through the application of provisions establishing certain
common offences, such as Article 184 of the Criminal Code, which prohibits
insults. ECRI notes that there have been at least two cases in which this
provision has been used to address racist insults since its second report. In both

1% | aw No. 84/2004 of 17 June 2004.
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21.

22.

23.

cases, the insults were directed to Italian citizens on the basis of their nationality.
In the first case, the insult was directed towards a civil servant who was an ltalian
citizen, and a conviction was recorded. In the second case, no sentence was
imposed, as the victim withdrew the complaint before the final hearing.

As regards the consideration of the racist motivation of an offence as an
aggravating circumstance, Article 90 of the Criminal Code provides for specific
aggravating or attenuating circumstances, whereas Article 88 sets out criteria for
the assessment of the gravity of an offence. The authorities of San Marino have
stated that some of these circumstances and criteria could be used to address
racially-motivated offences. However, it appears that these provisions have not
been applied since ECRI’s second report.

As concerns racist organisations, there are currently no specific provisions in
force in San Marino against their establishment. In this connection, ECRI notes
that in September 2006, some material with xenophobic images and expressions
produced by an extreme right-wing group active in ltaly was found in a public
place in one of San Marino’s towns. However, the authorities of San Marino have
reported that this was an isolated incident, for which sympathisers of the group
mentioned above who came from neighbouring regions in Italy were probably
responsible.

Recommendations:

ECRI recommends that the authorities of San Marino introduce criminal law
provisions against racist expression (including incitement to racial violence,
hatred or discrimination, racist insults or threats and dissemination of racist
material) and against racist organisations. It also recommends that they introduce
provisions expressly enabling the racist motivation of the offender to be taken into
account as an aggravating circumstance in sentencing. To this end, ECRI
strongly encourages the authorities of San Marino to pursue their work on
drafting legislation in these fields and carry it through to enactment, and in so
doing to draw inspiration from ECRI’s General Policy Recommendation No. 7 on
national legislation to combat racism and racial discrimination, which provides
extensive guidance in this area'’.

Civil and administrative law provisions

24.

25.

In its second report, ECRI recommended that the authorities of San Marino
introduce comprehensive civil and administrative legislation prohibiting racial
discrimination in all areas of life, including employment, education, housing,
health, access to goods and services intended for the public and public places,
and the exercise of economic activities.

No such legislation has been adopted since ECRI's second report. At present,
the situation is therefore the same as described in ECRI’s second report. Thus,
the only antidiscrimination clauses are to be found in the field of employment'?,
and cover discrimination on grounds of religious beliefs, political or other opinion
and affiliation with a trade union. There are also provisions which reiterate in a
very general manner the principle of equal treatment without discrimination on
different grounds (including in some cases race and nationality) in certain areas,

"' See ECRI General Policy Recommendation N7, paragra phs 18 a), b), ¢), d), e), f) g), 20, 21, 22 and 23
(and paragraphs 38 - 43 and 46 - 49 of the Explanatory Memorandum).

' Article 14 of the Law on Employment, Article 7 of the Law concerning disciplinary sanctions and
dismissals and Article 89 of the Organic Law on civil servants.

11
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85.

86.

87.

88.

Recommendations:

ECRI strongly recommends that the authorities of San Marino improve their
systems for monitoring manifestations of racism and uncovering possible patterns
of racial discrimination in San Marino.

ECRI recommends that the authorities of San Marino consider collecting relevant
information broken down according to categories such as ethnic or national
origin, religion, nationality and language. This should be done in all cases with
due respect to the principles of confidentiality, informed consent and the
voluntary self-identification of persons as belonging to a particular group.
Collection of such information should be elaborated in close co-operation with all
the relevant actors, including civil society organisations and should take into
consideration the gender dimension, particularly from the point of view of possible
double or multiple discrimination.

ECRI recommends that the authorities of San Marino generate data concerning
manifestations of racism and racial discrimination based on perceptions of
potential victims of these phenomena. To this end, it draws the attention of the
authorities of San Marino to its General Policy Recommendation No. 4 on
national surveys on the experience and perception of discrimination and racism
from the point of view of potential victims, which provides detailed guidance on
how to carry out these surveys.

ECRI encourages the authorities of San Marino in their efforts to monitor racist
incidents and racist offences reported to law enforcement institutions. It draws the
attention of the authorities to its General Policy Recommendation No. 11 on
combating racism and racial discrimination in policing, which provides extensive
guidance in this area®.

SPECIFIC ISSUES

The need to improve understanding and promote awareness of racism and racial
discrimination in the country

89.

90.

In its second report, ECRI recommended that the authorities of San Marino bring
issues relating to racism, racial discrimination and intolerance to the public
attention and encourage debate. As mentioned above®, the authorities of San
Marino have since then taken a number of initiatives in this field. However, ECRI
considers that there is a need to improve the understanding of the very notions of
racism and racial discrimination in San Marino and promote awareness among
the general population of the way in which these phenomena operate in society.
ECRI considers that the authorities of San Marino have a central role to play in
this process.

ECRI notes that by and large, racism and racial discrimination in San Marino are
still understood as encompassing solely the most blatant and overt forms of these
phenomena, such as those connected with the activities of extreme-right groups
resorting to violence, or discriminatory legislation targeting members of minority
groups. Since these types of manifestations have not been prevalent in the

% See ECRI General Policy Recommendation N°11, paragraphs 11, 13 and 14 (and paragraphs 65-67
and 72-75 of the Explanatory Memorandum).

% Education and awareness raising.
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91.

92.

93.

94.

country, there is a widely accepted view that racism and racial discrimination are
not problems with which San Marino is faced. However, ECRI considers that this
approach results in other more common manifestations of racism and racial
discrimination being overlooked or deprived of the level of priority that the
authorities of San Marino rightly attribute to the fight against these phenomena.

One illustration of this is, in ECRI’s opinion, the restrictive interpretation of the
notion of discrimination that is currently given by both the authorities and civil
society in San Marino. Generally, discrimination is understood as legally-
sanctioned differential treatment. The fact that in practice, persons may
experience unjustified differential treatment at the hands of individuals in
everyday life situations is much less recognised as discrimination. Furthermore,
there is a need to improve the understanding of indirect discrimination, as a
phenomenon occurring, for instance, when criteria and practices that are
apparently neutral and do not discriminate against members of certain groups
directly still put them at particular disadvantage in an unjustified manner.

Racism and racial discrimination are also predominantly viewed as phenomena
targeting people on the basis of their “race” or ethnic origin and, to a certain
extent, religion. However, ECRI considers that in Europe today, including San
Marino, manifestations of racism and racial discrimination encompass conduct
that targets people on other grounds too, such as nationality, national origin or
language. In fact, racism and racial discrimination often happen at the nexus
between different grounds, including all those mentioned above. Thus for
instance, patterns of racial discrimination may exist even in respect of persons
who are as a rule not visibly different from the majority, such as citizens of San
Marino from Argentina or women from Central and Eastern Europe. Similarly, the
racist dimension of insults directed against people on the basis of their Italian
nationality®®, which are generally considered as manifestations of regional
animosity between neighbours, should not be overlooked.

Partly because racism and racial discrimination often take forms which are subtle
and not immediately obvious, ECRI attaches great importance to actively
monitoring these phenomena in different ways*'. In ECRI’s view monitoring can
help to uncover patterns of disadvantage and discrimination affecting certain
persons or groups of persons, measure their extent and, ultimately, serve as a
basis to start a debate on the necessary measures to address any problems
found. At present, ECRI has registered a rather low level of awareness of the
need to actively monitor racism and racial discrimination among the authorities of
San Marino, which is mainly linked to the perception that these phenomena are
simply not present in the country. However, ECRI considers that there are areas
which would benefit from monitoring, including for instance the labour market and
the position of citizens from Argentina within it.

In ECRI's opinion, shortcomings in the understanding of racism and racial
discrimination and in the awareness of the way in which these phenomena
operate in society have negatively affected the readiness of the authorities of San
Marino to consider legislation specifically aimed at combating these phenomena.
As mentioned above®, there are promising developments as concerns the legal
framework to counter racist expression, racially motivated offences and racist
organisations. However, in the field of combating racial discrimination, the

40 gee above, Criminal law provisions.
1 See above, Monitoring the situation.
“2 Criminal law provisions.
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95.

96.

adoption of comprehensive legal provisions accompanied by effective means of
redress does not yet appear to have gained the necessary level of priority*®. In
this connection, ECRI underlines that in addition to providing better protection to
any victims of discrimination, these provisions would also constitute a powerful
tool to raise awareness of racial discrimination among the general public.

In its second report, ECRI recommended that the authorities of San Marino draw
up a National Action Plan in the framework of the follow-up to the Durban World
Conference against Racism. No such plan has been prepared yet. ECRI
considers that the elaboration of a National Action Plan against racism would
constitute an ideal opportunity to improve the understanding of racism and racial
discrimination in San Marino and promote awareness of the way in which these
phenomena operate in society.

Recommendations:

ECRI strongly recommends that the authorities of San Marino promote a better
understanding of racism and racial discrimination and raise awareness of the way
in which these phenomena operate in society, among the general population. It
strongly recommends that the authorities of San Marino draw up a National
Action Plan against Racism, in which these issues would feature prominently.
ECRI recommends that the authorities of San Marino closely involve all relevant
stakeholders, notably persons and groups of persons that may be vulnerable to
discrimination on grounds of race, colour, language, religion, nationality and
national or ethnic origin in the elaboration of this plan.

“3 See above, Civil and administrative law provisions.

26



203

Serbia

Constitution (2006), art. 43 al 4

Freedom of manifesting religion or beliefs may be restricted by law only if that is
necessary in a democratic society to protect lives and health of people, morals of
democratic society, freedoms and rights guaranteed by the Constitution, public safety
and order, or to prevent inciting of religious, national, and racial hatred.

Constitution, art. 49 Any inciting of racial, ethnic, religious or other inequality or hatred
shall be prohibited and punishable.

Constitution, art. 50, al. 3 Censorship shall not be applied in the Republic of Serbia.
Competent court may prevent the dissemination of information through means of public
informing only when this is necessary in a democratic society to prevent inciting to
violent overthrow of the system established by the Constitution or to prevent violation of
territorial integrity of the Republic of Serbia, to prevent propagation of war or instigation
to direct violence, or to prevent advocacy of racial, ethnic or religious hatred enticing
discrimination, hostility or violence.

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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Criminal Code (2005) Article 174 Whoever publicly ridicules a nation, national or ethnic
group living in Serbia : a fine or imprisonment up to three months

Criminal Code (2005) Article 317

Code anyone who instigates or exacerbates national, racial or religious hatred or
intolerance among the peoples and ethnic communities living in the Republic of Serbia,
will be punished by imprisonment of six months to five years. If such an offence is
committed by coercion, maltreatment, ccrnprcmisingsecurity, exposure to derision of
national, ethnic or religious symbols, damage to other person's goods, desecration of
monuments, memorials or graves, the offender will be punished by imprisonment of one
to eight years. If such an offence is committed by abuse of position or authority, or if
these offences result in riots, violence or other grave consequences to co-existence of the
peoples, national minorities or ethnic groups living in the Republic of Serbia, the
perpetrator will be punished for the offence by imprisonment of one to eight years, or by
imprisonment of two to ten years.

Criminal Code (2005) Article 387

anyone who on grounds of race, colour, nationality, ethnic origin or other personal
characteristic violates fundamental human rights and freedoms guaranteed by universally
accepted rules of international law and ratified international treatles will be punished by
imprisonment of six months to five years. The same penalty will be imposed on anyone
who persecutes organisations or individuals due to their commitment to achieving
equality of people. Anyone who propagates ideas of superiority of one race over another
or propagates racial intolerance or instigates racial discrimination will be punished by
imprisonment of three months to three years.

Public Information Law, art. 38 prohibits hate speech or dissemination of ideas,
oinformation or opinion inciting discrimination, hatred, or violence against persons or
groups of people on the ground of theri belonging or not belonging to a race, rligion,
nation, ethnic group sex or on account of their sexual orientation, whther or not a
criminal offence has been committed by making them public

Broadcasting Law, art. 21 the Rep Broad Agency sees to it that the programmes
broadcast by the Broacasters do not contain information inciting discrimination, hatred
or violence agsint persons or groups of people on the ground of their politival affiliation
or belonging or not belonginf to a race religion nation ethnic group sex or because of
their sexual prefeecnes.

Advertising Law, art 7 : the principle of prohibition of discrimination. According to Article
7 paragraph | of the Law, advertising may not, directly or indirectly, incite discrimination
on any grounds, and particularly on the grounds of race, skin color, sex, national origin,
social origin, birth, religion, political or other belief, property status, culture, language,
age, psychical and physical disability.

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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Charter of Human and Minority Rights and cvil liberties (2003) Art. 51 Any provocation
and instigation of national, ethnic, religious and other inequality, as well as provocation
and conflagration of national, ethnic, racial, religious and other hatred and intolerance
shall be prohibited and punishable.

Law on protection of rights and freedoms of national Minorities (2002), art. 7,

Every misuse of rights provided under the Law directed at violent subversion of the
constitutional order, violation of territorial integrity of the Republic, violation of
guaranteed freedoms and rights of man and citizen and instigation of national, racial and
religious intolerance and hatred shall be prohibited. The rights provided under the Law
may not be used to further goals that are in contravention with principles of international
law or are directed against public safety, morals or health of people. Exercising of rights
guaranteed by this Law may not affect duties and responsibilities deriving from
citizenship.

Act on Associatio of Citizens in associations, social organizations and political parties
(1990) art. 2 : It is prohibited to establish organizations the program and statutory
objectives of which and methods of their fulfilment are aimed at: violent destruction of
the constitutional system; endangering the territorial integrity and independence of the
country; violation of freedoms and human rights and rights of citizens guaranteed by the
Constitution; inflammation of national, race and religious hatred and intolerance.

Act on social organizations and associations of citizens art. 29 : Social organizations and
associations of citizens cannot be established, that is their work shall be prohibited if the
right to freedom of association is used for:

- violation of constitutionally guaranteed freedoms and human rights of citizens;

- endangering peace and equal international cooperation;

- applying pressure to citizens regarding the choice of their nationality;

- inflammation of national, race, and religious hatred and intolerance,

- soliciting criminal acts;

or if the right to freedom of association is used in a manner which is offending public
morale.

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
- Annex — European Legislations — L-L. Christians —
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MINISTRY FOR HUMAN
AND MINORITY RIGHTS
Belgrade, 17,September, 2010

INFORMATION
ON PROHIBITION OF INCITEMENT TO NATIONAL, RACIAL OR
RELIGIOUS HATRED

Prohibition of discrimination

The Constitution of the Republic of Serbia in Article 21, Paragraphs 1, 2 and 3 stipulates
that all people are equal before the Constitution and law and that everyone has the right to
equal legal protection, without discrimination. All direct or indirect discrimination based
on any grounds, particularly on race, sex, national origin, social origin, birth, religion,
political or other opinion, property status, culture, language, age, mental or physical
disability is prohibited.

According to the provisions of Article 2, Paragraph 1 (1) of the Law on Prohibition of
Discrimination the expressions “discrimination® and “discriminatory treatment* stand for

any unjustifiable differentiation or inequitable treatment, i.e. act of omission (exclusion,

limitation or giving priority) regarding persons or groups, as well as their family

members or people close to them, performed in an overt or concealed manner, on grounds

of race, colour, descent, citizenship, national affiliation or ethnic origin, language,

religious or political convictions, sex, gender identity, sexual orientation, economic

status, birth, genetic characteristics, health condition, disability, marital status and family

responsibilities, previous condemnations, age, physical appearance, membership of

political organizations, trade unions and other workers and employers organizations and -
other real and/or imputed personal characteristics. Under Article 1, Paragraph 2 of the

aforementioned Law, a Commissioner for the protection of equality, an independent state

body, autonomously performing all functions prescribed by this Law, is established.

Court protection against discrimination is regulated under provisions in Articles 41 to 46.

Everyone who has been subjected to a discriminatory treatment has the right to file a

complaint with the court, and the proceedings based on the complaint are dealt with

under urgent procedure.

The provisions of Article 18 of the Anti-discrimination Law stipulate that discrimination
occurs if the principle of freedom of manifesting one’s religion or beliefs is breached
and/or if a person or group is denied their right to adopt, maintain, express or change their
religion or beliefs, or to express or behave in accordance with their beliefs in public or in
private. Actions of priests or clergy members which are in line with the religious
doctrine, beliefs or aims of churches or religious communities registered in the religious
communities’ registry do not constitute discrimination, in conformity with a special law
governing freedom of religion and the status of churches and religious communities.
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The Law on the Foundations of the Education System in Article 46 prohibits activities
whereby groups or individuals are jeopardized or degraded on grounds of race,
nationality, language and religious affiliation, as well as the incitement of such acts,
while fines are envisaged for persons who jeopardize or degrade groups and individuals
based on race, nationality, religion, language and sexual orientation.

According to Article 18 of the Labour Law both direct and indirect discriminations are
prohibited against persons seeking employment and employees in respect to their sex,
origin, language, race, color of skin, age, pregnancy, health status or disability,
nationality, religion, marital status, family commitments, sexual orientation, political or
other belief, social background, financial status, membership in political organizations,
trade unions or any other personal quality.

One of the main provisions of the Health Care Law, within the meaning of Article 20
thereof is the principle of fairness in health care, which is exercised through prohibition
of discrimination in providing health care, inter alia, on grounds of race, nationality,
religion, culture and language.

The Law on the Protection of Rights and Freedoms of National Minorities regulates this
issue in Article 17 by stipulating that members of national minorities have the right to full
and impartial information in their respective languages, including the right to express,
receive, impart and exchange information and ideas by means of press and other public
media, that the state is to provide informational, cultural and educational contents in
national minorities’ languages as part of public broadcasting service programs, and/or
that it may establish special radio and television stations to broadcast programs in
national minorities’ languages

The provisions of Article 7 of the Law on Civil Servants stipulate that it is forbidden to be
in favour of or to discriminate against a civil servant in his or her rights and obligations,
especially on grounds of racial, religious, sexual, national or political affiliation or for
some other personal attribute.

4

Freedom of Thought, Conscience and Religion

The right to freedom of thought, conscience and religion is guaranteed by Article 43 of
the Constitution of the Republic of Serbia. Everyone has the right to stand by one’s belief
or religion or change them by choice. No person has the obligation to declare their
religious or other beliefs. Everyone has the freedom to manifest their religion or religious
beliefs in worship, observance, practice and teaching, individually or in community with
others, and to manifest their beliefs in private or in public. The freedom of manifesting
religion or beliefs may be restricted by law only if this is necessary in a democratic
society to protect the lives and health of people, morals of democratic society, freedoms
and rights guaranteed by the Constitution, public safety and order, or to prevent the
incitement of religious, national, and racial hatred.
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Article 2 of the Law on Churches and Religious Communities regulates the prohibition of
religious discrimination. Under the provisions of this Article no one can be either
subjected to coercion which could threaten the freedom of religion or be coerced to
declare his religion, religious belief or its absence thereof. No one can be disturbed,
discriminated or privileged due to his/her religious convictions, affiliation or non-
affiliation to a religious community, or due to participation or nonparticipation in
religious services or due to practising or not practising all guaranteed religious freedoms
and rights.

Article 40 of the Law on Churches and Religious Communities' foresees the right to
religious instruction in state and private primary and secondary schools, and grants the
right to traditional churches and religious communities to organize religious instruction in
state schools: the Serbian Orthodox Church, the Islamic Community, the Roman Catholic
Church, the Slovak Evangelical Church of the A.C. (Augsburg Confession), the Jewish
Community, the Christian Reformed Church and the Christian Evangelical Church of the
A.C.

Religious instruction was introduced in the first grades of primary and secondary
education in the Republic of Serbia in the 2001/2002 school year and is organized
irrespective of the total number of religious adherents in a particular community. Every
school year, traditional churches and religious communities nominate teachers to schools,
and the Ministry of Education provides the gross wage per lesson delivered. The Law on
Churches and Religious Communities allows the establishment of institutions for
education of priests, as well as the establishment of preschool institutions, primary
schools, gymnasiums, secondary vocational and arts schools, faculties and universities.
Accredited religious education institutions are eligible for budget funding in proportion to
the share of adherents of the relevant church or religious community in the population of
Serbia.

Persons be’onging to national minorities in the Republic of Serbia attend to their religious
needs in the following churches and religious communities:

— the Serbian Orthodox Church: the Roma, Vlachs, Bulgarians in Eastern Serbia,

— the Islamic Community: Bosniaks, Albanians, the Roma, Egyptians, Ashkali,
Gorani,

— the Roman Catholic Church with the Greek Catholic Church: Hungarians (for the
most part), Croats, Bunjevac, Sokac, Czechs, Germans, Slovaks (only one
village), Bulgarians in Banat, Ukrainians, Ruthenians,

— the Slovak Evangelical Church of the A.C.: Slovaks,

— the Christian Reformed Church: Hungarians (a minor part),

" Official Gazette of the Republic of Serbia, No. 36/2006
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- the Judaist Community: Jews,
- the Dacia Felix Eparchy of the Romanian Orthodox Church: Romanians in Banat,
- Podvorye of the Moscow Patriarchate: Russians,

— Confessional communities: a number of members of national minorities identify
in religious terms with communities belonging to the new Protestantism.

Two Organizations of the Islamic Community are active in the Republic of Serbia,
namely the Islamic Community in Serbia and the Islamic Community of Serbia.

Freedom of Thought and Expression

Article 46, paragraph | of the Constitution of the Republic of Serbia guarantees the
freedom of thought and expression, as well as the freedom to seek, receive and impart
information and ideas through speech, writing, image or in some other manner.
According to paragraph 2 of the same Article of the Constitution, the guaranteed freedom
of expression may be restricted by law if necessary to safeguard the rights and reputation
of others, to uphold the authority and impartiality of the court and to protect public
health, morals of a democratic society and national security. According to Article 79 of
the Constitution, persons belonging to national minorities have the right to full, timely
and objective information in their respective languages, including the right to express,
receive, send and exchange information and ideas.

Constitution of the Republic of Serbia guarantees freedom of media and press. Pursuant to
Article 50 of the Constitution, every person shall have the freedom, without prior permission and
in the manner envisaged by law, to establish newspapers and other forms of public information.
Television and radio stations shall be established pursuant to law. Censorship shall not be applied
in the Republic of Serbia. The competent court may prevent the dissemination of information and
ideas through means of public informing only if necessary in a democratic society to prevent
inciting a violent overthrow of the system established by the Constitution or to prevent violation
of territorial integrity of the Republic of Serbia, to prevent propagation of war or instigation to
direct violence or to prevent advocacy of racial, national or religious hatred, inciting
discrimination, hostility or violence. The law regulates the realization of the right to correcting
false, incomplete or inaccurately imparted information resulting in violation of rights or interests
of any person, as well as the right to react to the communicated information.

Article 1 of the Law on Public Information® regulates the right to public information as a right to
freedom of expressing thoughts, as well as the rights and obligations of participants in the public
information process. The right to public information includes, in particular, the freedom of
expression of though, freedom to collect, research, publish and impart ideas, information and
opinions, freedom to print and distribute newspapers and other printed media, freedom to produce
and broadcast radio and television programs, freedom to receive ideas, information and opinions,
as well as freedom to establish legal entities dealing with public information,

% “Official Gazette of the Republic of Serbia™, No. 43/2003 and 61/2005
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Article 2 of the Law on Public Information stipulates that public information is free and in the
interest of the public. Public information may not be censored. No person may, even indirectly,
restrict the freedom of public information, in particular by misusing state or private authorities, by
misusing rights, influence or control over the means of printing and distributing printed media or
over broadcasting devices and radio frequencies, or in any other manner conducive to limiting a
free flow of ideas, information and opinions. Furthermore, no person may exert physical or any
other kind of pressure in terms of media and their employees, or other influence restricting their
professional duties. The court shall decide upon violation of freedom of information by urgent

procedure,

Article 3, paragraph 1 of the Law on Public Information foresees that, in the interest of
the right of national minorities and ethnic communities to information in their respective
languages and fostering of their cultures and identities, the Republic, autonomous
province or local government shall provide a proportion of funding or other prerequisites
for the operation of media in the languages of national minorities and ethnic
communities.

All areas in Serbia populated by national minorities may receive broadcast programs
from the neighboring countries. In addition, information and ideas are received and
imparted by means of rebroadcasting radio and television programs. Freedom to
rebroadcast and directly receive radio and television programs is in conformity with the
obligations and rules under the European Convention on Cross-border Television and the
Television without Frontiers Directive.

Eleven print media founded by national councils of national minorities (except for the
magazine in the Albanian language) regularly receive 20—100% of required funding from
the national budget. These media are Perspektiva (in the Albanian language), Bosnjacka
rije¢ (in the Bosniak/Bosnian language), Bratstvo (in the Bulgarian language), Magyar
Sz6 (in the Hungarian language), Them and Romano Nevipe (in the Romani language),
Libertatea (in the Romanian language), Ruske slovo (in the Ruthenian language), Hlas
L’udu (in the Slovak language), Ridne slovo (in the Ukrainian language) and Hrvatska
rije¢ (in the Croat language). These print media are issued on a weekly, fortnightly or
monthly basis (except for the publication in the Hungarian language, which is a daily
paper). Budget funding is also awarded to the following religious publications: Glas
islama (the Islamic community in Serbia), Blagovesti (the Belgrade Archbishopric),
Bilten (the Islamic Community of Serbia), Bilten (the Union of Jewish Municipalities of
Serbia), Evangelisticki glasnik (the Slovak Evangelical Church of the A.C. in Serbia),
Reformatus elet (the Christian Reformed Church), Alapke (the Evangelical Church of
Serbia —3Vojvodina) and StraZerul (the Dacia Felix Eparchy of the Romanian Orthodox
Church). :

? Data on the broadcasting of radio and television programs in the languages of national minorities are
presented in Appendix 1 to this Report, Table 4
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Legal protection against insult, label, discrimination and violence under the
criminal law

Chapter 17 of the Criminal Code regulates criminal offences against honor and reputation. Article
170 defines the criminal offence of insult, while the criminal offence of libel is defined in Article
171. The novelty with regard to previous criminal legislation is that penalties for these criminal
offences included fines only. The criminal offence of insult is not valid if the statement is given
within a serious critique in a scientific, literary or artistic piece of work, while performing official
duty, journalistic activities or political activities, while defending a right or protecting justified
interests, or if it is obvious from the means of expression or other circumstances that the act is not
performed with the purpose of demeaning. The novelty is that the offence of libel and insult, even
when it is directed against a state body, is no longer prosecuted by a public prosecutor. According
to the provisions, the issue is prosecuted by a private person and/or the damaged party, which
sends a message to judges that the criminal offences are no longer considered dangerous for
society.

The Criminal Code in Article 128 prescribes punishment of imprisonment of up to three
years to anyone who denies or restricts the right of man and citizen guaranteed by the
Constitution, laws or other legislation, or general acts or ratified international treaties on
grounds of nationality or ethnicity, race or religion or due to absence of such affiliation or
difference in political or other conviction, sex, language, education, social status, social
origin, property or other personal characteristic, or pursuant to such difference grants
privileges or benefits to others. If such an act is committed by an official in discharge of
duty, such a person will be punished with imprisonment of three months to five years.

According to Article 317 of the Criminal Code anyone who instigates or exacerbates
national, racial or religious hatred or intolerance among the peoples and ethnic
communities living in the Republic of Serbia, will be punished by imprisonment of six
months to five years. If such an offence is committed by coercion, maltreatment,
compromising security, exposure to derision of national, ethnic or religious symbols,
damage to other person’s goods, desecration of monuments, memorials or graves, the
offender will be punished by imprisonment of one to eight years. If such an offence is
committed by abuse of position or authority, or if these offences result in riots, violence
or other grave consequences to co-existence of the peoples, national minorities or ethnic
groups living in the Republic of Serbia, the perpetrator will be punished for the offence
by imprisonment of one to eight years, or by imprisonment of two to ten years.

Under the provisions of Article 387 of the Criminal Code anyone who on grounds of
race, colour, nationality, ethnic origin or other personal characteristic violates
fundamental human rights and freedoms guaranteed by universally accepted rules of
international law and ratified international treaties will be punished by imprisonment of
six months to five years. The same penalty will be imposed on anyone who persecutes
organisations or individuals due to their commitment to achieving equality of people.
Anyone who propagates ideas of superiority of one race over another or propagates racial
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intolerance or instigates racial discrimination will be punished by imprisonment of three
months to three years.

Measures for the improvement of the position of the Roma national minority

The Roma are one of the most disadvantaged social groups in the Republic of
Serbia. Therefore the state undertakes necessary measures for the improvement of the
position of the Roma national minority. The Republic of Serbia acceded to the regional
programme for the improvement of the position of the Roma in central and South-eastern
Europe “The Decade of Roma Inclusion 2005-2015“ and presided over the Decade from
1 July 2008 to 30 June 2009.

The Government of the Republic of Serbia established the Council for the
Promotion of the Status of Roma in March 2008 and has 22 members, including
representatives of the ministries of finance, health, education, public administration and
local self-government, as well as other sectors which may have impact on the promotion
of the status of the Roma minority. The Roma Inclusion Office was established by the
Decision of the Assembly of the AP Vojvodina in 2006 to implement the Roma
integration action plans and to develop and implement programs for the promotion of the
status of Roma in the field of education, health, employment, housing, human and other
rights. The Roma Integration Council of AP Vojvodina was established in 2005

The National Strategy for the Improvement of the Position of the Roma was
adopted by the Government of the Republic of Serbia in April 2009. The strategic goal of
this document is the improvement of the position of the Roma national minority in
Serbia, i.e. reduction of the current differences between the Roma and the majority
population. This document, in special chapters, deals with the issues related to education,
living conditions, employment, displaced persons, problems in relation with readmission,
issues concerning the availability of personal documents, social insurance and social
protection, health care, position of women, access to information, culture, political
engagement and representation of the Roma, as well as with discrimination and other
related issues. Each chapter contains the international and national legislation framework
upon which the Strategy has been designed, a description of the state of affairs in a
specific domain, an overview of the ongoing and previous initiatives in the domain,
recommendations for further course of action, and finally, priority activities. The main
principles and values upon which the Strategy for the Improvement of the Position of the
Roma relies imply the following: the obligation on the part of the state to take care of the
respect, protection and observance of rights of the Roma under the law; a full and
effective involvement of the Roma in all segments of social life; respect, recognition and
promotion of diversity; equal opportunities based on equal rights; gender equality;
prevention and fight against all forms of discrimination; implementation of affirmative
action measures. In 2005 the Republic of Serbia adopted national action plans for the
improvement of the position of the Roma in education, employment, housing and health
care.
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Slovakia

New Criminal Code (L. 300/2005),

Section 193, par {1}: Any person, who by violence, threat of violence or threat of
serious harm a/ forces other person to take parting religious act, b/ unlawfully prevent
others in taking part in religious act, or ¢/ unlawfully prevent others to enjoy the
freedom of religion, shall be liable for a term of imprisonment of up to two years.
Section 198 Defamation of a nation, race or conviction: (1) Every person, who publicly
defames a) nation, its language or a race, or b) group of inhabitants of the Republic on
the grounds of their political opinion religion or because they do not belong to a
religion, shall be punished by a term of imprisonment of up to one year, or by pecuniary
penalty. (2) The offender will receive an imprisonment sentence of up to three years if
he commits the offence referred to in paragraph 1 with at least two more persons."

Section 198a Incitement to ethnic or racial hatred: (1) Every person who publicly
incites to hatred against a nation or a race or who incites to the restriction of rights
and freedoms of persons belonging to a nation or a race shall be punished by a
sentence of imprisonment of up to one year or by pecuniary penalty." (2) The same

2011 Expert workshop on the prohibition of incitement to national, racial or religious hatred
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punishment shall be imposed on every person who associates or assembles with others
with the intent to commit the offence referred to in paragraph 1." Supporting and
promoting of groups leading to the suppression of fundamental rights and freedoms

Section 421: (1) Any person who supports or makes propaganda for a group of people
which by violence, threat of violence or threat of other serious harm aims at
suppressing fundamental rights and freedoms, shall be liable to a term of
imprisonment of one to five years.

Section 422: (1) Any person who publicly demonstrates, in particular, by using flags,
badges, uniforms, slogans, his sympathies for movements leading to the suppression of
fundamental rights and freedoms shall be liable to a term of imprisonment of six
month to three years.

Section 422a Production of extremist materials: (1) Any person who produces
extremist’s materials is liable to a term of imprisonment from three to six years.

Section 422b Dissemination of extremist materials: (1) Any persons who copies,
transports, contrives, makes accessible, circulates, imports, exports, offers, sells,
consigns or disseminates the extremist materials, is liable to a term of imprisonment
from one to five years.

Section 422c Harbouring of extremist materials: (1) Any person who harbours the
extremist’s materials is liable to a term of imprisonment up to two years.

Section 423 Defamation of a nation, race and conviction: (1) Any person who publicly
defames a) a nation, its language, a race or an ethnic group, or b) a group of people
because of their religion or because they have no religion shall be liable to a term of
imprisonment not exceeding one year.

New Criminal Code (L. 300/2005), Section 424 Incitement to national, racial and
ethnic hatred (# religious ?)

1) Any person who publicly

a. threatens an individual or a group of individuals, because of their nation, nationality,
race or ethnic group or for colour of their skin of restricting their rights and freedoms, or
any person who makes such a restriction, or

b. incites hatred against a nation or a race, or to the restriction of rights and freedoms of
the members of a nation or race

shall be liable to a term of imprisonment not exceeding three years.

2) The same sentence as referred to in paragraph 1. shall be imposed on any person
who associates or assembles with others with a view to committing the offence referred
to in paragraph 1.
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3) The offender shall be liable to a term of imprisonment if one year to three years if
he/She commits the offence referred to in paragraph 1 or 2

a) in association with a foreign power or foreign official/agent;

b) in the capacity as a public official, or

c) during a crisis situation.

Section 424a Incitement, defamation and threatening of person for reason of race,
nation, nationality, colour of skin, ethnic group or gender: (1) Any person who
publicly a) incites to violence or hatred against a group of people or individual for the
reason of race, nation, nationality, colour of skin, ethnic group, gender or for religion,
if it is pretext for incitement from given reasons, or b) defames such a group or
individual or threatens them by publicly excusing act considered by articles 6,7 and 8
of the Rome Statute of International Criminal Court to be genocide, crime against
humanity or war crime or crime considered by article 6 of the Rome Statute of
International Criminal Court annexed to the Agreement for the Prosecution and
Punishment of the Major War Criminals of the European Axis dated 8 August 1945 to
be a crime against peace, war crime or crime against humanity, if the act is committed
against such a group of people or individual, or if the perpetrator or co-perpetrator of
this act was condemned by irrevocable sentence of the international court, if it was
not abolished in legal proceeding, publicly denies or seriously detracts such an act, if it
is committed against such person or individual, is liable to e term if imprisonment from
one to three years.
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Slovakia

Constitutional Court: http://www.concourt.sk/sk.do
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SUMMARY

Since the publication of ECRI’s third report on Slovakia on 27 January 2004,
progress has been made in a number of fields covered by that report.

One area of progress as far as ECRI’s mandate is concerned, is the adoption of a new
Criminal Code in January 2006 which contains several provisions on racially-motivated
crimes, including incitement to racial hatred. The Code also provides that the racist
motivation of a crime is considered to be an aggravating circumstance. Another
noteworthy step is the passing on 1 July 2004, of the Anti-Discrimination Act. This Act
prohibits discrimination based on, among others, race, religion or belief, national or
ethnic origin, colour and language and covers the areas of employment, social security,
healthcare, the provision of goods and services as well as education. The Act also
provides for positive measures to be adopted for, among others, persons who are
socially disadvantaged. ECRI thus notes that this Act is broadly in keeping with
international and European standards concerning the protection against racial
discrimination. The Slovak National Centre for Human Rights is the body entrusted
with monitoring the implementation of this Act.

The Slovak authorities adopted, in May 2008, a new School Act which prohibits
discrimination and segregation in education. They have also adopted a Concept of
Education and Training of Roma Children and Pupils, including the Development of
High School and University Education. One of the objectives of this concept is to
decrease the number of Roma children attending Special Elementary Schools for
disabled children and to integrate them into mainstream education. In the area of
housing, the Slovak authorities have built social housing to improve the conditions in
which Roma live. They have also adopted detailed guidelines for the police on the
manner in which forced evictions ought to be carried out in order to reduce the
possibility of past human rights violations being repeated in this regard.

As concerns the situation of Roma in various fields, the Slovak authorities have
adopted the Basic Theses of the Government’s Policy Concept for the Integration of
Roma Communities for 2003. This concept contains a number of tasks in areas such
as human rights, education, employment, housing and health for resolving problems
faced by Roma in these areas. In March 2008, the Slovak authorities adopted a
Medium-term Concept of the Development of the Roma National Minority in the Slovak
Republic for the Period 2008-2013 which incorporates the current defined issues and
proposes solutions in the fields of, inter alia, education, health, healthcare and the
media. The Employment Services Act also contains measures designed to assist
members of this group in integrating into the labour market. Thus, it provides that
private entities or public companies should have a workforce comprising 30% long-term
unemployed. The majority of long-term unemployed are Roma.

A number of Roma community officers have been recruited in the police since ECRI’s
third report and Roma health workers are currently working in Roma communities to
improve the health situation of the persons who live therein. These measures are a
positive step in better involving Roma in implementing measures taken to address
issues of concern to their communities. Following allegations of sterilisations of Roma
women without their full and informed consent, the Slovak authorities have made some
legislative changes concerning sterilisations, by including the crime of “illegal
sterilisation” in the Criminal Code. Several safeguards concerning sterilisations were
also added in the Law on Healthcare including the provision that this procedure may
only be carried out following a written request and informed consent. There has been
an increased Roma presence on the Slovak political scene, with 19 mayors having
been elected in the 2006 municipal elections.
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In July 2007, the Slovak legislation was amended to provide subsidiary protection for
asylum seekers and conditions are reported to have improved in detention centres for
non-citizens.

ECRI welcomes these positive developments in Slovakia. However, despite the
progress achieved, some issues continue to give rise to concern.

In 2000, Slovakia signed Protocol No. 12 to the European Convention on Human
Rights which provides for a general prohibition to discrimination, but it has not yet
ratified this instrument which came into force on 1 April 2005. The provisions of the
Criminal Code regarding racially-motivated crimes are seldom implemented and few
cases have been ftried although an increase in racially-motivated violence against
ethnic minorities including Roma, Hungarians, Jews as well as non-nationals from
Africa, Asia and Latin America has been observed in the last few years. The Anti-
Discrimination Act is also not implemented as vigorously as it could be, partly because
judges have not yet received the type of training in this Act and in discrimination issues
in general including on the principle of shifting the burden of proof in discrimination
cases, which they require. As the body empowered to monitor the implementation of
the Anti-Discrimination Act, the Slovak National Centre for Human Rights is not at
present sufficiently equipped to fully fulfil its role because it does not, for instance have
the power to represent victims in court. Furthermore, doubts have been raised as to
whether this body is sufficiently independent in practice.

The Office of the Plenipotentiary for Roma which has, among others, been entrusted
with managing funds allocated to programmes and projects dealing with Roma issues,
does not currently have the necessary tools, including human and financial resources,
to carry out this task. The various programmes adopted by the authorities to improve
the situation of Roma in various areas such as education, housing, employment and
health are not implemented as vigorously as they should be. For the moment, most of
the initiatives taken in those areas are in the context of NGO, Council of Europe or
European Union projects. Roma civil society actors and NGOs are further not
sufficiently consulted and involved in the planning, execution and monitoring process
where these programmes are concerned. Moreover, some of the programmes were
only adopted by the authorities relatively recently. For example, the Concept of
Education and Training of Roma Children and Pupils, including the Development of
High School and University Education has among its objectives, reducing the number
of Roma children placed in Special Elementary Schools for disabled children and
integrating them in mainstream schools, but it was only adopted in April 2008.

In the area of education, Roma children remain disproportionately represented in
Special Elementary Schools for disabled children and the problem of many of them
facing de facto segregation in this field remains. As concerns housing, although as
mentioned above, new social housing has been built to improve the living conditions of
many Roma who continue to live in isolated settlements with no water, electricity and
no or little access to public transport, this type of housing continues to be largely built in
the same segregated areas where Roma previously lived. Roma continue to suffer
from a higher unemployment rate than the national average.

As allegations of sterilisations of Roma woman without their full and informed consent
were investigated under the crime of genocide, which requires a high standard of proof,
most cases have been closed and few victims have been able to obtain redress
through the courts.

A rise in racist political discourse by some politicians targeting primarily Hungarians as
well as Roma and Jewish people has been noted since the coalition government
comprising the Slovak National Party took power in 2006. Few measures have been
taken to address this problem by, among others, implementing relevant provisions of
the Criminal Code. An Action Plan for the Prevention of All Forms of Discrimination,

8
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Racism, Xenophobia, Anti-Semitism and Other Expressions of Intolerance which has
been periodically renewed since its adoption in 2000 exists in Slovakia. However, little
appears to have been done in the framework of this plan to combat incitement to racial
hatred, including by political figures, as a complementary measure to the
implementation of the relevant provisions of the Criminal Code. Cases of antisemitic
attacks against Jewish persons or memorials and synagogues have been brought to
court. However, although the above-mentioned Action Plan for the Prevention of All
Forms of Discrimination, Racism, Xenophobia, Anti-Semitism and Other Expressions of
Intolerance contains a goal on monitoring antisemitism as well as education and
awareness-raising of this problem, no specific measures in that regard appear to have
been taken.

Other problems highlighted in this report include the lack of an integration strategy for
refugees, although it appears that one may be ready by the end of 2008. An
independent body to investigate allegations of police misconduct against minority
groups in general, and Roma in particular has not yet been established, despite reports
of the existence of this type of problem. A system for collecting ethnic data in various
areas in order to assess the situation of minority groups in general and Roma in
particular does not exist yet, although Section 9 of the Act on Personal Data allows the
collection of this type of data with the written consent of the person in question. ECRI
is of the view that ethnic data collection can assist the authorities in monitoring the
impact of the various programmes they have adopted for this group and adjusting them
where necessary.

In this report, ECRI requests that the Slovak authorities take further action in a
number of areas; in this context, it makes a series of recommendations including
the following.

As Slovakia signed Protocol No. 12 to the European Convention in 2000, ECRI urges it
to ratify this instrument which it considers important to the fight against racism and
racial discrimination. In view of the above-mentioned rise in racially-motivated crimes,
ECRI recommends that the Slovak authorities implement more actively the relevant
provisions of the Criminal Code in order to punish those who commit these types of
crimes. It also recommends that they raise awareness of the seriousness of these
crimes and the fact that they will be punished.

ECRI also recommends that judges be provided with initial and on-going training in the
Anti-Discrimination Act in order to improve their understanding of discrimination issues
and to ensure a more vigorous implementation of this piece of legislation. ECRI
recommends that the same type of training be offered to lawyers.

ECRI recommends that the Slovak authorities take steps to strengthen the role of the
Slovak National Centre for Human Rights as an anti-discrimination body by ensuring
that it is perceived as being fully independent in practice, that it has the power to
represent victims of racial discrimination in court and that it receives sufficient human
and financial resources. In line with its General Policy Recommendation No. 2 on
specialised bodies to combat racism, xenophobia, antisemitism and intolerance at
national level, ECRI further recommends that the strengthening of the Slovak National
Centre for Human Rights include more active research on its part on issues pertaining
to racism and racial discrimination as well as on the situation of minority groups, and
widespread awareness-raising campaigns on these questions.*

ECRI commends the Slovak authorities for making issues pertaining to Roma a
horizontal priority and urges them to increase the capacity of the Office of the
Plenipotentiary for Roma to manage funds allocated to that end by increasing the

* The recommendation in this paragraph will be subject to a process of interim follow-up by ECRI no later
than two years after the publication of this report.
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human and financial resources available to this Office. ECRI further recommends
wide-ranging consultations and involvement of Roma communities leaders in decisions
on the manner in which these funds are spent as well as the regular monitoring and
assessment of the impact of measures taken.*

ECRI recommends that measures be taken to remove from Special Elementary
Schools Roma children who should not have been placed therein and to integrate them
into mainstream education as they are still disproportionately represented in these
types of schools.

ECRI recommends that in order to combat the de facto segregation of Roma children
Slovak authorities provide incentives, including financial ones, to local authorities to
draw up and implement action plans to desegregate schools in their areas.*

Tackling the problem of the rise in racist political discourse targeting primarily
Hungarians as well as Roma and Jews is one of the issues that ECRI considers to be
of prime importance in Slovakia. That is why it urges the Slovak authorities to ensure
that the provisions of the Criminal Code against incitement to racial hatred are
implemented as concerns politicians who make racist statements or speeches.

ECRI also recommends that the Slovak authorities take steps to combat all forms of
antisemitism, as outlined in its General Policy Recommendation No.9 on the fight
against antisemitism.

In view of the allegations of sterilisations of Roma women without their full and
informed consent, ECRI recommends that the Slovak authorities monitor all facilities
which perform sterilisations to ensure that the above-mentioned legislative safeguards
concerning this procedure are respected. It also recommends that the authorities take
steps to ensure that complaints filed by Roma women alleging sterilisations without
their full and informed consent are duly investigated and that the victims receive proper
redress.

ECRI also makes a number of recommendations concerning the police which are
drawn from its General Policy Recommendation No. 11 on combating racism and racial
discrimination in policing, particularly the setting up of an independent complaints
mechanism and investigating and punishing police misconduct against, inter alia,
members of minority groups. ECRI also highlights in this report, the importance of
collecting ethnic data and provides guidelines to that end.

* The recommendation in this paragraph will be subject to a process of interim follow-up by ECRI no later
than two years after the publication of this report.
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FINDINGS AND RECOMMENDATIONS

Existence and Implementation of Legal Provisions

International legal instruments

1.

In its third report, ECRI urged Slovakia to ratify Protocol No. 12 to the European
Convention on Human Rights.

Slovakia signed Protocol No. 12 to the European Convention on Human Rights
on 4 November 2000. However, Slovakia has not yet ratified this Protocol. ECRI
is not aware of any particular objections Slovakia may have to the ratification of
this Protocol. It thus wishes to draw Slovakia’s attention to the importance of this
instrument, which entered into force on 1 April 2005, in the fight against racism
and racial discrimination. ECRI considers that this Protocol will enable Slovakia
to combat these phenomena more effectively at national level.

ECRI again urges Slovakia to ratify Protocol No. 12 to the European Convention
on Human Rights.

In its third report, ECRI recommended that Slovakia ratify without delay the
Revised Social Charter and the Convention on the Participation of Foreigners in
Public Life at Local Level. ECRI also recommended that Slovakia ratify the
Additional Protocol to the Convention on Cybercrime, concerning the
criminalisation of acts of a racist or xenophobic nature committed through
computer systems.

The Revised Social Charter, the Convention on the Participation of Foreigners in
Public Life at Local Level and the Additional Protocol to the Convention on
Cybercrime, concerning the criminalisation of acts of a racist or xenophobic
nature committed through computer systems have not yet been ratified by
Slovakia. Slovakia has indicated that it is preparing to sign the Additional
Protocol to the Convention on Cybercrime, concerning the criminalisation of acts
of a racist or xenophobic nature committed through computer systems.

Slovakia has not yet ratified the International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families.

ECRI reiterates its recommendation that Slovakia ratify, as soon as possible, the
Revised Social Charter, the Convention on the Participation of Foreigners in
Public Life at Local Level and the Additional Protocol to the Convention on
Cybercrime, concerning the criminalisation of acts of a racist or xenophobic
nature committed through computer systems.

ECRI also recommends that Slovakia ratify the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families.

Law on the Use of National Minority Languages

9.

In its third report, ECRI recommended that further steps be taken to ensure that
the Law on the Use of Minority Languages was implemented for all minority
groups wishing to use their mother tongue in their contacts with the authorities. It
urged the authorities to take the necessary legislative and other steps to allow for
the full implementation of the European Charter for Regional or Minority
Languages.

11
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10.

11.

12.

13.

Since the publication of ECRI’s third report, the Office of the Plenipotentiary of
the Government of the Slovak Republic for Roma Communities (Office of the
Plenipotentiary)’ has played a key role in the standardisation of the Romani
language. The authorities have informed ECRI that this body has contributed to
the preparation of the Declaration on the Standardisation of the Romani
Language. According to the Office of the Plenipotentiary, the standardisation of
the Romani language will be an important step in ensuring that Roma are able to
better benefit from the Law on the Use of Minority Languages.

ECRI notes that on 21 February 2007, the Committee of Ministers of the Council
of Europe adopted a recommendation on the implementation of the European
Charter for Regional or Minority Languages by Slovakia®>. The Committee
recommended that Slovakia take account of all the observations of the
Committee of Experts on the Charter for Regional or Minority Languages and as
a matter of priority, inter alia, review the requirement that regional or minority
language speakers should represent at least 20% of the municipal population for
the undertakings in the field of administration to be operational and remove the
restrictions on the use of regional or minority languages in court.® On the latter
point, the authorities have informed ECRI that everyone has a right to
interpretation in civil and criminal proceedings. However, reports indicate that
Roma languages are rarely used in official communication as there are very few
civil servants who speak them.? ECRI also notes information provided by the
authorities that the Ombudsman encountered cases when the complainant raised
objections about the use of their mother-tongue in criminal proceedings.

ECRI encourages the Slovak authorities in their standardisation of the Romani
language and recommends that they ensure the popularisation thereof.

ECRI recommends again that the Slovak authorities ensure that members of
minority groups who so wish are able to use their mother tongue in their contacts
with the authorities. ECRI also recommends that the Slovak authorities amend
the Law on the Use of National Minority Languages by taking into consideration
the recommendations made by the Committee of Experts on the European
Charter for Regional or Minority Languages.

Criminal law provisions against racism

14.

15.

In its third report, ECRI was of the opinion that further steps were needed in
order to increase the effectiveness of criminal law protection against racist
crimes.

On 1 January 2006, a new Criminal Code entered into force in Slovakia. The
authorities have informed ECRI that this Code forbids the menacing of an
individual or a group of persons with restricting their rights and freedoms for
reasons of their belonging to a national minority, a race, or an ethnic group, or
because of their skin colour; the Criminal Code also prohibits inciting restriction
on the rights and freedoms of a nation, a national minority, a race or an ethnic
group (Sections 421-423). Section 140(d) of the Code provides that the fact that
certain crimes are committed because of national, ethnic or racial hatred or
hatred based on skin colour is considered to be an aggravating circumstance.

1

For a more in-depth discussion of the work of this body, see “Anti-discrimination bodies and other

institutions” below.

2 Recommendation RecChL(2007)1 of the Committee of Ministers on the application of the European
Charter for Regional or Minority Languages by Slovakia, 21 February 2007.

8 Ibid.

* See: Working Paper 23, Language policy and language rights in Slovakia, Gizella Szabémihaly Gramma,
Gramma Language Office, Dunajsk& Streda/Dunaszerdahely, 2006, p. 29.
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93.

94.

95

96.

this includes racism, xenophobia and intolerance. The order also defines police
duties and procedures to be followed when combating these phenomena. The
authorities have informed ECRI that a handbook has been published to enable
the police to identify insignia and symbols used by racist groups. It appears,
however, that although some NGOs have been formally included in some of the
steps taken by the police to combat racist crimes, they are not apprised of these
new developments and do not have clear information on responsibilities and
measures taken.

ECRI is concerned by the rise, noted in the last few years, in racially-motivated
physical and verbal attacks against members of ethnic minorities such as Roma,
Hungarian and Jewish minorities, as well as against foreigners such as Africans,
Asians and persons from Latin America. The perpetrators of these acts are
usually members of skinhead or neo-Nazi groups and reports indicate that the
authorities’ reaction to these crimes vary. It has been reported that it is not
uncommon for prosecutors to charge the offenders under the more easy to prove
simple assault charge to increase the likelihood of conviction. This results in the
perpetrators avoiding the heavier sentence which they would incur under the
relevant provisions of the Criminal Code. On this point, the authorities have
indicated to ECRI that proving the racist motivation of a crime is difficult. As
Slovakia has amended the Criminal Code to include racially motivated crimes,
ECRI considers that the relevant provisions of this Code should be applied to all
such crimes and that other provisions should not be relied upon to prosecute
these types of crimes. The authorities have indicated in this regard that the
Criminal Code will be amended to cover a broader range of crimes. ECRI thus
hopes that this amendment will fill any remaining lacunae in the Criminal Code
which are impeding the prosecution of racially-motivated crimes. As concerns
evidence gathering, the Slovak authorities have also indicated that they wish to
amend the Police Act to enable the police to use video recordings as evidence in
cases of racially-motivated crimes.

ECRI notes that intensifying the fight against extremism by drafting and applying
legislation, improving the efficiency of detecting, investigating, proving and
punishing racially-motivated crimes is one the objectives of the 2006-2008 Action
Plan for the Prevention of All Forms of Discrimination, Racism, Xenophobia, Anti-
Semitism and Other Expressions of Intolerance. However, it is not aware of any
specific measures taken to implement this goal.*

ECRI strongly recommends that the Slovak authorities ensure that the police and
prosecutors carry out investigations and prosecutions of racially-motivated crimes
and that the perpetrators of this type of crimes are punished in accordance with
the relevant provisions of the Criminal Code.

ECRI recommends that the authorities ensure that more efforts are made to
involve NGOs as concerns steps taken by the police to combat racist crimes and
to ensure that they are regularly informed about new policy measures. ECRI also
recommends that awareness-raising campaigns be conducted regarding the
seriousness of racist crimes and to inform members of the public that the
perpetrators of such crimes will be punished.

Racism in Public Discourse

ECRI notes a worrying increase, since the coalition government comprising the
Slovak National Party took power in 2006, in racist political discourse chiefly
against the Hungari