[image: image1.jpg]



PAGE 5

[image: image2.png]\y,  UNITED NATIONS
)/ HUMAN RIGHTS
>,

OFFICE OF THE HIGH COMMISSIONER

DROITS DE 'HOMME

HAUT-COMMISSARIAT





	Submission to the questionnaire on human rights and biodiversity 

UN Special Rapporteur on human rights and the environment




	Jukka Viljanen

jukka.viljanen@uta.fi

University Lecturer (Public Law), Ph.D.

Adjunct Professor (Human Rights Law)

School of Management, University of Tampere

Finland
	Heta Heiskanen 
heta.heiskanen@uta.fi

University Teacher in Public Law

School of Management, University of Tampere

Finland



1. Good practices in the adoption of biodiversity-related legislation, policies and programmes that incorporate human rights obligations. 

Legislation

The Constitution of Finland 11 June 1999, includes Section 20 on responsibility for the environment incorporates both the idea of shared responsibility to protect nature and its biodiversity as well as human rights obligations. Human rights included are right to access to information, right to participate and effective remedy as well as the obligation of the public authorities to guarantee the right to a healthy environment.

Section 20 Responsibility for the environment 

Nature and its biodiversity, the environment and the national heritage are the responsibility of everyone. 

The public authorities shall endeavour to guarantee for everyone the right to a healthy environment and for everyone the possibility to influence the decisions that concern their own living environment.

In addition, Environmental Protection Act (Ympäristönsuojelulaki (527/2014), Section 1 and 13 incorporates biodiversity and human rights. Section 1 (2) defines that the aim of the act includes securing of healthy and ecologically sustainable and diverse environment, sustainable development and prevention of climate change and Section 1 (5) aims to improve possibility of citizens possibly to influence decisions that concern environment. Furthermore Section 13 requires, that the value of the nature (nationally or regionally) is recognized in relation to placement of peat production. The peat production is one of the key areas where the role of Finnish constitutional environmental rights has limited the right to property. In the balancing process authorities have to consider e.g. the importance and endangerment of mire types and whether mires in question are in natural state or not.
Furthermore Nature Conservation Act (Luonnonsuojelulaki (1096/1996) includes protection of biodiversity, protection of beauty of nature and landscape and sustainable use of natural resources and environment as protected aims. There is also a special Section 16 related to Sami and their rights in the natural parks and nature conservation areas that are located to the area of Sami people. 

Policies and programmes: Application of Akwé: Kon Guidelines in the Management and Land Use Plan for the Hammastunturi Wilderness Area

Metsähallitus and Saami Parliament have made a pilot project on the application of the Akwé: Kon Guidelines in accordance with Article 8(j) of the Convention on Biological Diversity in compiling a management and land use plan for the Hammastunturi Wilderness Area. The objective was to find new ways for Metsähallitus, as the administering authority, to further improve on securing the opportunities of Sami People to influence the conditions for practising their culture in the area. Report about the pilot is available in English: https://julkaisut.metsa.fi/assets/pdf/lp/Muut/AkweKonraportti2013.pdf
The project resulted a well-established model for local working groups, that have a specific mandate to provide views on their customs and culture so that the traditional culture can be protected in the environmental decision making Metsähallitus is making. Akwé: Kon groups are appointed by the Sami Parliament and the groups are producing independently reports. After the pilot, Guidelines have been further applied and Akwé: Kon groups have been established in other areas, for example in Käsivarsi.

2. Specific examples of challenges and obstacles to the integration and protection of human rights in biodiversity-related matters

Problems that environmental human rights defenders have faced

Finnish environmental movement was started in 1979 by so called Koijärvi case where environmental activists opposed drying an important bird conservation area Koijärvi. All in all, 101 environmental activists were convicted on fines in 1982 due to insubordination and obstruction against authorities. During that process Finnish Supreme Court (in 1983) rejected the activists’ argumentation based on the civil disobedience in light of environmental reasons. 

Most recently environmental activism has related to opposing mining industry. Finland is promoting mining for international corporations actively (http://www.miningfinland.com/) despite of the current, serious and long-term problems with mining, in particularly in Talvivaara, in Sotkamo (See EJOLT Fact Sheet on Talvivaara case: http://www.ejolt.org/wordpress/wp-content/uploads/2015/07/FS-37.pdf). Talvivaara mine is currently operated by Terrafame Ltd. In August 2015, Terrafame acquired the business operations and assets of Talvivaara Sotkamo Ltd. from its bankruptcy estate and is now carrying on the mining operations in Sotkamo.  Terrafame is owned by Terrafame Group Ltd., which is wholly owned by the State of Finland. Despite of advertising as an environmentally sustainable mine, there has been a long history of environmental problems with the mining method bio bleaching. 

In the end of the 2015, five activists of Talvivaara were imposed fines (ten times daily fine). The activists were taking water samples in order to follow-up the pollution that Talvivaara mine caused. The Court found that the activists were illegally in the area of the mine. The activists claimed for example, that the illegal areas were not clearly marked and that they were had to take the samples in order to collect evidence on the environmental crime. The applicants also pointed out that they did not have adequate opportunities to use their constitutional right to protect the biodiversity:

(http://www.kaleva.fi/uutiset/kotimaa/talvivaara-aktivisteille-sakot-luvattomasta-naytteenotosta/715353/) 

Problems have been also related to nuclear power plant project of Fennovoima, Pyhäjoki. 

Fennovoima is owned by Finnish Voimaosakeyhtiö SF and Russian Rosatom's subsidiary RAOS Voima Oy (34 percent). 

Reclaim the Cape activist group protested in spring 2016. Reclaim the Cape -action week took place in Pyhäjoki from 22 April to 1 May of 2016 and dozens of people where detained by the police. 11 activists were arrested. Five of them were released in a few days after the detention. After this, six activists were kept in remand for a longer period. 

One activist was held in particularly long. Till Friday 13 May there was a communication ban. On Monday 16 May there was detention trial and the court decided to continue the detention of the activist. The reason for the continued detention was that the activist might try to avoid the trial. The lawyer argued that this is not sufficient ground for the continued detention, because all other activists living permanently abroad have been released. 

The activist was suspected for violent rioting and violently resisting the police (same as the other activists that were released earlier). According to the media reports the treatment of the activist during the pre-trial detention was adequate part of the time, but for some time the cell was not cleaned at all. The cleaning facilities were neither available during first days. Furthermore, the detainees were not allowed to go out every day. 

The indigenous rights have not de facto been taken into account in granting mineral prospecting permit

In Käsivarsi, the Finnish Mining Authority TUKES granted a permit on 7 July 2016 for GTK (Geological Survey of Finland) for mineral prospecting in Sami homeland. This permit is the first one in Sami homeland under the new Mining Act. The area is also Natura-protection area as well as part of it is special protection area for swamps. The legislation protecting the area from three different perspectives have not prevented the enabling of the mineral prospecting activities. The area is very vulnerable both from the point of view of Sami people, who practice still the traditional reindeer grazing as well as from the point of view of nature, including birds (Birdlife has given statement that the area is particularly important area in European scale). The reindeer herder association (Käsivarren paliskunta), local environmental NGO and the Sami Parliament, have filed a complaint before the Administrative Court.

The new Mining Act requires impact assessment of Sami Rights, but in this case, the assessment has not been sufficient. Also, the Mining Act requires that, if the activities would cause significant harm to reindeer grazing, a permit should not be granted at all. This is the case in here, but the permit text claims that precautionary measures ensure, that harm will be minimized. 

There is a guide book on mineral prospecting in the Sami Home area, but it does not clarify terminology on what would be significant harm or sufficient impact assessment for example. (http://tem.fi/documents/1410877/2934378/Malminetsint%C3%A4+suojelualueilla+sek%C3%A4+saamelaisten+kotiseutualueella+ja+poronhoitoalueella+opas)

GTK has been continuously carrying out activities (from 1970) in the area. The impacts have been very negative towards traditional reindeer grazing as some of the reindeer have died due to the metal items left on the field. Also, the Sami has been unable to use the area by their traditions; this is creating fear and discouragement among the community on the opportunities to continue their traditional culture. In 1996 the Supreme Administrative Court protected the Sami rights, which stopped the activities for some years, but currently, the issue has actualized again.

The old law (that has been long in demand of updating) on Nature Park has created a frozen conflict 
In Enontekiö (Käsivarsi, Finland), Kilpisjärvi a research center (biological station, University of Helsinki) and the local Sami community has been long in conflict due to the old and unclear regulation on nature park. 

There is nature conservation area called Malla, where the biological station wants to keep the reindeer out of the area.  Malla is the only nature park in Finland, where there is discussion, can reindeer access area of nature park (elsewhere reindeer have full access). The legislation is unclear on the issue as there are two controversial norms (both very old and not updated in accordance with the international law on indigenous rights) and the other one is banning the access of the reindeer on the area. 

Some biologists have suggested for a long time building of fence in order to protect plants in Malla, whereas some researchers claim, that reindeer is not a threat to biodiversity, but actually there must be at least some reindeer in order to protect biodiversity (some plants need presence of the reindeer). 

The Sami people resist the building of fence as it would prevent their practicing of the traditional reindeer grazing. 

The relevant authorities include Metsähallitus and the Ministry of the Environment. 

There is English interviews available on this issue:

https://mediatenorth.wordpress.com/2015/09/01/malla-a-rocky-hill/
Government is about to limit the right of the public authority to appeal (in environmental matters)

Currently the environmental legislation grants a mandate to public authority (ELY-center) to appeal for example on decisions concerning land management. The idea is that the public authority can represent the public interest, such as the environment. Academics have assessed that the limitation of this right would be very problematic. Furthermore, major environmental NGOs are resisting on this amendment as they regard, that NGOs does not have enough resources and capacity to maintain the same level of supervision that the public authorities are currently doing by appealing. (http://www.suomenluonto.fi/sisalto/artikkelit/akatemiaprofessori-kaarlo-tuori-olen-erittain-huolestunut-ajatuksesta-poistaa-ely-keskuksilta-valitusoikeus/)

3. How the rights of indigenous peoples, are (or are not) provided with heightened legal protection  

In the level of environmental legislation, the rights of the Sami People have been taken into account in several laws. For example in Mining Act (621/2011) and Act on Water (587/2011).

Mining Act includes:

Section 38 

Procedure to be applied in the Sami Homeland, Skolt area, and special reindeer herding area In the Sami Homeland, the permit authority shall – in co-operation with the Sami Parliament, the local reindeer owners’ associations, the authority or institution responsible for management of the area, and the applicant – establish the impacts caused by activity in accordance with the exploration permit, mining permit, or gold panning permit on the rights of the Sami as an indigenous people to maintain and develop their own language and culture and shall consider measures required for decreasing and preventing damage. In such a case, the following shall be taken into account: 1) any corresponding permits valid in the vicinity of the area referred to in the application; 2) to which areas key to the rights of the Sami as an indigenous people the application pertains; 3) other forms of usage of areas interfering with the rights of the Sami as an indigenous people in the area that the application involves, and in its vicinity. The provisions laid down in subsection 1 shall also apply to projects implemented outside the Sami Homeland that are of considerable significance as regards the rights of the Sami as an indigenous people.

In the Skolt area, the permit authority shall request a statement from a Skolt village meeting concerning assessment of the impacts of activity under the permit on the sources of livelihood and living conditions of the Skolt people. Provisions concerning the statement procedure are laid down in section 56 of the Skolt Act. In a special reindeer herding area, the permit authority shall, in co-operation with the local reindeer owners’ associations, assess the damage caused to reindeer herding through activity under the permit. In order to clarify the matter, the permit authority may, if necessary, arrange an event to which the representatives of the Sami Parliament; the Skolt village meeting; the Skolt Council; the local reindeer owners’ associations concerned; the applicant; and the authority or institution responsible for management of the area, the local authority, the local fishing area, and forests in joint ownership are invited for consultation. Further provisions concerning the obligation to negotiate are laid down in section 9 of the Act on the Sami Parliament and section 53 of the Reindeer Husbandry Act.

Section 50 

Obstacles to granting of a permit in the Sami Homeland, the Skolt area, or a special reindeer herding area An exploration permit, mining permit, or gold panning permit must not be granted if activities under the permit: 1) alone, or together with other corresponding permits and other forms of land use would, in the Sami Homeland, substantially undermine the preconditions for engaging in traditional Sami sources of livelihood or otherwise to maintain and develop the Sami culture; 2) would substantially impair the living conditions of Skolts and the possibilities for pursuing a livelihood in the Skolt area; 3) in a special reindeer herding area, would cause considerable harm to reindeer herding. However, a permit may be granted regardless of an impediment referred to in subsection 1 if it is possible to remove such an impediment through permit regulations.

Also Water Act (587/2011)  Chapter 2, section 8 provides following:

Section 8 – Rights of the Sámi people A water resources management project located in the Sámi homeland or that has impacts on this shall be implemented in a manner that does not undermine to no more than a minor extent the possibilities of the Sámi to exercise their right as an indigenous people to maintain and develop their culture and practise their traditional livelihoods.

Chapter 11:

Section 6 – Statements (1) The state supervisory authority within whose area of operation the impacts of the project may occur and the authorities supervising the public interest shall be requested to submit a statement on the application, unless such a statement is manifestly unnecessary. The Government shall be requested to submit a statement on any project of importance to society and of national significance which may have considerable or extensive harmful impacts. (2) In addition, the permit authority shall request a statement from the municipal environmental protection authority in municipalities where the impacts of the project referred to in the application may occur, and from a municipality within the project area referred to in the application and, if necessary, from municipalities in the area impacted by the project. (3) If the project is located in the Sámi homeland or its impacts extend to the Sámi homeland and the project may affect the rights of the Sámi as an indigenous people, the permit authority shall reserve the Sámi Parliament the opportunity to submit a statement. (4) The permit authority may also seek other necessary statements and information relevant to the matter.

However, the specific protection is not included on the new Act on Metsähallitus, even though the previous Government had agreed with the Sami Parliament to include such provisions. The Sami Parliament, the Constitutional Law Committee, NGOs and several researchers criticized the Government on not including the Sami rights in the new law, but without result.
In addition, it is questionable what has been the value of the special norms in the enforcement of the legislation, when there are other competing interests (for example in mining cases there are economic interests).

