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Questionnaire

The Special Rapporteur would welcome answers to the following questions:

1. Please provide, in detail, examples of biodiversity-related legislation, policies and programmes that incorporate human rights obligations. 

1. Biodiversity related provisions in the Basic Law


The Commissioner for Fundamental Rights of Hungary and its Deputy, the Ombudsman for Future Generation (Ombudsman) are organs of the Parliament, which work independently from the Government. The Ombudsman is entrusted with enforcing the right to a healthy environment and representing the interests of future generations, as defined by the provisions of the Basic Law. In its daily work, the Ombudsman heavily relies on the decisions of the Constitutional Court (CC), which has an exclusive authority to provide an authoritative interpretation of the Basic Law. 


The Basic Law was adopted in 2012 as a successor of the old Constitution of 1989 and it contains numerous provisions on environmental protection. Article XXI provides a right to a healthy environment, which is couched as an individual human right. This right has already been guaranteed under the old Constitution with the same wording. The CC first interpreted this right in its Decision No. 28/1994. (V. 20.). Here the CC established that the right to a healthy environment entails a non-derogation principle, according to which the State is not allowed to step back from the level of environmental protection it already guarantees. In practical terms, this means that the State cannot withdraw or repeal any legally mandated rights, privileges or other provisions that were already provided for environment protection purposes, unless it is strictly necessary for implementing another competing human right. 


Such an interpretation entails that the human right to a healthy environment provides a strong legal basis for biodiversity-related measures. Decision No. 28/1994 (V.20.) sets out that the level of institutional protection of the right to a healthy environment is not arbitrary. The law requires the state not to step back from preventive legal protection to a level of protection ensured by sanctions. It is only allowed to deviate from this obligation only in case of inevitable necessity and even then only proportionately.  These principles provide strong legal safeguards for measures that protect biodiversity. 

The Basic Law amended Article XXI with a further provision, which stipulates that Hungary shall promote the enforcement of this right “by an agriculture free of genetically modified organisms, by ensuring access to healthy food and drinking water, by organising safety at work and healthcare provision, by supporting sports and regular physical exercise, as well as by ensuring the protection of the environment.” Although, thus far, this provision has not been relied on by the CC in its decision, theoretically, it might serve as a tool for protecting biodiversity (e.g. in maintaining the ban on GMOs).

The Basic Law contains a new, biodiversity-related provision in Article P), which enshrines the concept of “common heritage of the nation”. This concept is not couched as a human right, but as a state objective. It is increasingly cited as a strong basis for enacting biodiversity related measures. Article P) requires that the natural resources listed therein be maintained, preserved and protected for the benefit of future generations. Biodiversity is expressely mentioned among these resources. Article P) reads as follows: “Natural resources, in particular arable land, forests and the reserves of water, biodiversity, in particular native plant and animal species, as well as cultural assets form the common heritage of the nation; it shall be the obligation of the State and everyone to protect and maintain them, and to preserve them for future generations.”
2. Biodiversity measures in other pieces of legislation


The most important pieces of legislation regarding environmental protection are the following: Act No LIII of 1995 on the general protection of the environment, Act No LIII of 1996 on nature protection, Parliament resolution no 28/2015. (VI. 17.) on the national strategy on safeguarding biodiversity for the period between 2015-2020, Parliament resolution no 27/2015. (VI. 17.) on the National Environmental Protection Strategy for the period between 2015-2020, and Parliament resolution no 29/2008. (III. 20.) on the National Climate Change Strategy.

2. Please provide specific examples of good practices in the implementation of human rights obligations in biodiversity-related matters. For instance, such examples may include practices related to: guaranteeing procedural rights (e.g., rights to information, participation and remedy); monitoring human rights affected by biodiversity-related legislation, programmes and projects (e.g., rights to life, food, housing, health, water and sanitation, cultural rights, etc.); protecting the human rights of individuals and groups from adverse impacts related to biodiversity; promoting the enjoyment of human rights (e.g., rights to life, food, housing, health, water and sanitation, cultural rights, etc.); guiding business activities in accordance with the UN Guiding Principles on Business and Human Rights; and seeking remedies for victims. 


Initially the protection of biodiversity was limited to nature protection areas, however, the tendency is for an increasing number of unprotected species to also fall into protected categories, examples being the protection of trees in public areas and forests. Since the protection of biodiversity is specifically listed in article P) of the Basic Law, among the interests of of future generations, the Ombudsman pays special attention in its proceedings to how the Parliament, government authorities and municipalities ensure compliance with this obligation. 


Four examples are detailed below, which highlight the different ways in which the Ombudsman can use its powers to protect and promote biodiversity.

1. Safeguarding land use rights of National Parks over protected areas, as they have a pivotal role in preserving biodiversity

The Ombudsman for Future Generations assists the CC in developing its interpretations relating to the Basic Law’s environmental provisions by filing amicus briefs. Thus far the most influential amicus was filed in a case that concerned whether the Parliament is free to amend the respective pieces of legislation and to withdraw the land use rights of the Hungarian National Park System over certain nature conservation areas to transfer them to the National Bureau of Land Management. 

In its amicus brief, the Ombudsman argued that such a transfer would constitute a step back from the status quo of environmental protection and, thus, would violate both Artice XXI and Article P). The Constitional Court arrived to the same conclusion, and it abolished the amendment in its decision No. 16/2015 (VI.5). The decision expressely refers to the Ombudsman’s amicus as a persuasive source on the constitutional protection of the environment. 


The CC has also stated that the inadequate ensurance of nature protection interests, or these becoming secondary factors could result in such long-term negative externalities, societal costs, and damage, which are all in noncompliance with the state obligation on preserving biodiversity as per article P) of the Basic Law. The decision also emphasized that changes in the nature protection institutional system in itself could also result in a lower level of protection without specific changes in applicable legal provisions, if the change in the institutional system results in a less efficient safeguarding of nature protection interests. 

Hence, in this case, Article P) read in conjuction with the human right to a healthy environment was used for protecting biodiversity. Defending the strong legal entitlements of the the National Park Service over protected areas was a key to preserve the institutional safeguards of biodiversity.
2. Calling upon the Government to create a nationally protected area for the habitat of an endangered, endemic species

We used Article P) as a legal basis to call upon the Government to save one of the last habitats of a critically endangered endemic mammal, the rat-mole (Nannospalax (leucodon) montanosyrmiensis). This endemic species is now on the brink of extinction, the remaining number of the species in the whole world is currently estimated to be around 400, and these are to be found in only three locations, one in Serbia, one in Hungary and one on the border between the two. 


The Ombudsman issued an official recommendation in which it stressed that the States has a constitutional obligation to safeguard this endemic species flowing from Article P) of the Basic Law. In line with our recommendation, the competent National Park Directorate has recently issued a proposal on designating the biggest Hungarian reservation area of the rat-mole as a so called “protected natural area with national significance”. 
3. Proposing legislation enhancing biodiversity 

We have inititated the "Seedling-Sibling" nationwide tree-planting project in 2016 building on the best practice of the Welsh "Plant!" program. The goal of the Seedling-Sibling project is to celebrate the birth of every child by planting a seedling of native tree species in the territory of the local municipalities, where the children were born. The project ultimately serves for increasing the urban green areas and the abundance of native trees. We submitted a legislative proposal which is currently pending before the Parliament.

4. Training for judges on interpreting biodiversity laws of the EU and Hungary

The Ombudsman uses its mandate also for furthering the State’s compliance with the Basic Law’s environmental provisions. In this vein, each year we organize a thematical conference for judges, who hear environmental cases. These trainings focus on a current topic of environmental law. Their ultimate goal is to assist judges to better understand the environmental aspects of their cases, and help them develop a case-law that is more responsive to the peculiar problems of these cases. 


In 2015, our training concerned the European Union’s Natura 2000 network, which comprises territories designated for a special form of protection. The status, possible use and conservation measures of these territories are governed by a special body of legal rules. 


At this training, participants heard presentations from senior judges, who discerned the biggest challenges they face in applying EU norms in cases dealing with Natura 2000 territories. These concerns were also addressed by experts from the EU Commission, the Ombudsman’s Office and environmental NGOs as well as law scholars, who shared best practices and possible solutions for these challenges. 
3. Please specify, where relevant, challenges your Government has experienced in the integration and protection of human rights in biodiversity-related matters. 


It is to be noted here that the Ombudsman works independently from the Government, thus, it cannot provide an account on the challenges from the Government’s perspective. The Ombudsman gains its own experience through handling individuals’ complaints as well as through initiating ex officio investigations regarding actions of authorities that threaten with environmental destruction. The most typical problem stems from the fact that environmental protection is necessarily one out of many competing state objectives, and it runs against important economic interests of the State. Although the Constitutional Court stressed in its Devision No. 16/2015 (VI. 5). that Article P) requires self-restraint from the State in order to preserve key natural resources, such as biodiversity, this command is hard to be put in practice. We witnessed in many occasions that the State prioritized economic interests over environmental considerations.  

Further, it is notable in cases of “significant governmental investments”, that the fast-track realization of the project was carried out at the expense of public participation, which indirectly also endangers the protection of biodiversity. 
4. How are the rights of those who may be particularly vulnerable to the loss of biodiversity, including but not limited to indigenous peoples, provided with heightened protection? 


There are no indigenous peoples present in Hungary. Thus far, no complaints have been filed with the Ombudsman’s Office concerning any disproportionately adverse impacts of loss of biodiversity on vulnurable groups, such as the elderly, women, children and ethnic minorities. 
5. How do you ensure that the rights of environmentalists working on biodiversity issues (environmental human rights defenders) are protected? What efforts has your Government made to create a safe and enabling environment for them to freely exercise their rights without fear? 


The Ombudsman helps environmental NGOs to better channel their concerns and initiatives into the governmental decision-making process. The Ombudsman thus closely works with environmental NGOs to raise awareness among stakeholdes on various issues concerning the loss of biodiversity. Our main partners are national and regional environmental organizations, and the Hungarian chapters of the most widely known international NGOs, such as WWF, and that of Birdlife International.
Submission of responses 

Responses to the questionnaire can be sent to srenvironment@ohchr.org (encouraged) or addressed to: 

UN Special Rapporteur on human rights and the environment

Thematic Engagement, Special Procedures and Right to Development Division

UNOG-OHCHR

CH-1211 Geneva 10, Switzerland

Fax : +41 22 917 9006

Due to a limited capacity for translation, we kindly request that your responses to the questionnaire be in English, French or Spanish. We kindly request that your submission be concise and limited to a maximum of 5 pages (or 3,000 words). 

The deadline for submission is 30 September 2016. 

Unless otherwise requested, all submissions will be posted on the OHCHR webpage and made publicly available:

www.ohchr.org/EN/Issues/SREnvironment/Pages/SRenvironmentIndex.aspx  

