Resolution A/HRC/RES/30/15 – “Right to work”.

Information from Portugal

Constitution of the Portuguese Republic
The Constitution of the Portuguese Republic provides that:

Article 13 - Principle of Equality that:

1 - All citizens have the same social dignity and are equal before the law

2 - No one shall be privileged, favoured, prejudiced, deprived of any right or exempted from any duty because of ancestry, sex, race, language, place of origin, religion, political or ideological beliefs, education, economic situation or social condition

Article 58 - Right to work:

1. Everyone has the right to work.

2. To ensure the right to work, the State must promote:

(…)

b) Equal opportunity in the choice of occupation or type of work and conditions so that it is not prohibited or limited, on the grounds of sex, the access to any post, work or professional category; 

(…)

The Article 59/1 - Workers' rights:

1. Regardless of age, sex, race, citizenship, place of origin, religion and political and ideological convictions, every worker has the right: 

a) to the remuneration of her/his work in accordance with its volume, nature and quality, with respect for the principle of equal pay for equal work and in such a way as to guarantee a proper living; 

b) that work is organised under conditions of social dignity and in such a way as to provide personal fulfilment and to make it possible to reconcile work and family life; 

c) to work in conditions that are hygienic, safe and healthy; 

d) to have rest and leisure time, a maximum limit on the working day, a weekly rest period and periodic paid holidays; 

e) to material assistance when she/he involuntarily finds her/himself in a situation of unemployment;

f) to assistance and fair reparation when she/he is the victim of a work-related accident or occupational illness.

Labour Code
In Portugal, the law enshrines the right to equality and non-discrimination in the labour, which applies to the private sector and the public sector. On Subsection III - Equality and Non-Discrimination, it provides:

•
General provisions on equality and non-discrimination

•
Prohibition of harassment

•
Equality and non-discrimination on grounds of sex

According to the Labour Code: It “constitutes discrimination any order or instruction that has the purpose of harming someone because of a discriminatory factor.”

Furthermore, it establishes in paragraph 1 of Article 24 that: 

1 - The worker or job applicant is entitled to equality of opportunity and treatment in regards access to employment, to training, to promotion or professional career and working conditions, and may not be privileged, favoured, prejudiced, deprived of any right or exempted from any duty because, namely, ancestry, age, sex, sexual orientation, marital status, family status, economic situation, education, origin or social status, genetic heritage, reduced capacity for work, disability, chronic illness, nationality, ethnic origin or race, territory of origin, language, religion, political or ideological beliefs and trade union membership, and the state must promote equal access to these rights.

Article 25 – Prohibition of discrimination - provides that:

1 - The employer cannot practice any discrimination, direct or indirect, due to the particular factors referred to in paragraph 1 of the article above (the article 24)

…

 Also, and in order to make effective the prohibition of discrimination, the Labour Code defines forms of sanction and of declaring null and void the act of discrimination:

7 - It is invalid the retaliatory act that harms the worker as a result of rejection of or submission to discriminatory act.

8 - It is a very serious administrative offense the infringement of the provision stated in paragraphs 1 or 7.

Regarding rules in collective bargaining agreements, undertaking’s internal regulation and employers or workers representative organization statute contrary to the principle of equality and non-discrimination, the article 26 of the Labour Code sets out that:

· the provisions of collective bargaining agreement or undertaking’s internal regulation establishing profession or category specifically applicable to workers of one sex is considered to be applicable to workers of both sexes (article 26/1);

· the provisions of collective bargaining agreement or undertaking’s internal regulation establishing work conditions, including remuneration, applicable only to workers of one sex in a professional category corresponding equal work or work of equal value is considered to be replaced by the most favourable provision that applies to workers of both sexes (article 26/2);

· the provisions set out in the article 26/1 and 2 shall apply to a provision contrary to the principle of equality as a result of any other factor of discrimination (article 26/3);

· the employers or workers representative organization statute containing a provision restricting access to employment, occupation, vocational training, working conditions or professional career exclusively to workers of one sex, except in the cases provided for in article 25/2 and provided for in a specific law on the protection of the genetic heritage of the worker or their descendants, is considered applicable to workers of both sexes (article 26/4).

Nonetheless, article 27 of the Labour Code sets that “For the purposes of this Code, is not considered discrimination a legislative measure of limited duration which benefits certain group, in disadvantage due to a factor of discrimination, in order to guarantee the exercise, on an equal basis, the rights provided by law or aiming at correcting a situation of inequality which persists in social life.”

It is also important to stress that the worker or job applicant has the right to compensation due to a discriminatory action (article 28 of the Labour Code).

Regarding prohibition of harassment, and in accordance with the article 29 of the Labour Code, it is understood by harassment an undesirable behaviour, namely one based on a discrimination factor, when taken at the moment of accessing to employment or during employment, work or vocational training with the purpose or effect of upsetting or embarrassing the person, affecting the dignity, or to create an intimidating, hostile, degrading, humiliating or offensive environment. Sexual harassment is an undesirable behaviour of a sexual nature, in verbal, non-verbal or physical manner, with the purpose or effect mentioned above.

On matters of equality and non-discrimination on grounds of sex, the Labour Code establishes that the exclusion or candidate’s access restriction to employment or work on grounds of sex to a particular activity or to the vocational training required to have access to such an activity constitutes discrimination on grounds of sex (article 30/1). In this context, the job offer advertisements and other form of advertising linked to the pre-selection or recruitment can’t contain, directly or indirectly, any limitation, specification or preference based on sex (article 30/2). Moreover, the workers have the right to equal working conditions, particularly with regard to remuneration, which must be determined based on elements that not contain any discrimination based on sex (article 31/1).

In the Subsection IV – on Parenthood, the Labour Code provides provisions that protect the workers with family responsibilities, namely in what concerns:

•
Maternity/Paternity/Parental leaves

•
Absences relating with maternity and paternity and childcare

•
Working time arrangements relating with childcare

•
Protection against dismissal

Adding to the provisions of the Labour Code, Law No. 133/2015, of 7 September, establishes a mechanism for the protection of pregnant, recently given birth and breastfeeding workers. This mechanism includes registration of conviction for illegal dismissal, access to grants and public subsidies and obligatory consultation.

Collective labour agreements

The collective agreement should regulate measures for the effective implementation of the principle of equality and non-discrimination in accordance with article 492/2/d).In fact the Collective Working Regulation Instruments (IRCT) are an important tool to consolidate the legal standards on equality and non-discrimination, through the possibility of agreement on clauses that prohibit discriminatory practices or by reinforcing what is already provided for by law as well as through, for example, positive measures, especially to combat endemic situations of occupational segregation, training and career development.

Appraisal of the legality of collective bargaining provisions with regards to their compliance with equality between women and men in labour law requirements – Article 479 of the Labour Code; article 9 of the Decree-Law n. 76/2012, March 26; Law n. 23/2012, June 25.

With regard to assessed provisions, which were not considered illegal or discriminatory, but in which had some formal inadequacy of legislation in the field of gender equality or parenting, recommendations were sent to the contracting parties, inviting them to promote the changes necessary to adapt these provisions.

In most situations where there is evidence of discrimination in the analysed clauses, the parties have accepted these recommendations and change them voluntarily in accordance with the Labour Code, without the need for legal action.

V National Plan for Gender Equality, Citizenship and Non-discrimination
The V National Plan for Gender Equality, Citizenship and Non-discrimination (2014-2017) is the instrument of public policies aimed at promoting gender equality and combating discrimination based on sex, sexual orientation and gender identity. The Commission for Citizenship and Gender Equality (CIG) is the national mechanism to promote equality between women and men and is responsible for coordinating the implementation of this Plan.
The Plan intends to strengthen the intervention in the fields of education, health and labour market, since these areas are considered to be worthy of greater investment to tackle structural barrier that affect equality between women and men and limit women’s full participation in public life.  It defines national strategy for intervention in the different areas through measures, objectives and targets, clearly defined.

Strategic Area 3 of the Plan – Economic Independence, Labour Market and Organisation of Professional, Family and Personal Life - seeks to promote conditions favourable to equal opportunities and treatment in the labour market, to the reconciliation between professional, family and personal life, and to the promotion of female entrepreneurship.

Entrepreneurship drives innovation, competitiveness and growth. It is therefore necessary to create conditions to ensure an appropriate and effective support to female entrepreneurship and self-employment.

There are two specific measures aiming economic independence: measure - 44) To promote female entrepreneurship, including qualified entrepreneurship, namely through the granting of incentives for the creation of companies, through other financial instruments and through collective actions; and measure 45) To promote the association and entrepreneurship of women farmers. 

Moreover, Resolution of the Council of Ministers n. 13/2013, March 8, provides a set of measures to ensure and promote equal opportunities and outcomes between women and men in the labour market, in particular the elimination of the pay gap, promoting reconciliation between work and personal and family life, encouraging the further development of corporate social responsibility and to eliminate occupational segregation and other discrimination between men and women, for instance encourage companies/employers to establish protocols with child/elderly or dependent support services, to use specific work-life balance mechanisms existing in the law relating to flexible time, part time and bank of hours.

Adding to this, Resolution of the Council of Ministers n.18/2014, March 7, provides a set of specific measures to combat gender pay gap in order to achieve effective gender equality:

a)
the companies of the State-owned sector prepare, every three years, a report on the salaries paid to women and men aiming the diagnosis and the prevention of unjustified differences in those remunerations. This report has to be disseminate and made available on the companies’ website;

b)
as a result of this report, the companies have to establish concrete measures, to be included in their plans for equality, that give response to situations of wage inequality between women and men.

It is also important to stress Resolution of the Council of Ministers n.11-A/2015, March 6, promote a more balanced representation of women and men in decision-making bodies of the publicly listed companies and establishes mechanisms to promote equal pay.

Promotion of Gender Equality in the Labour Market

In 2015 the programme Promotion of Gender Equality in the Labour Market – Ordinance n.º 84/2015 March 20 - was adopted, aiming to achieve a better gender balance and combat gender segregation in the labour market. This measure grants an extra financial support to employers to hire unemployed people from the sex underrepresented in a given occupation.

Regarding active measures to promote employment, the Institute of Employment and Vocational Training (IEFP) currently has a measure - cross and complementary to other measures – established in 2015, under Ordinance n.º 84/2015, of 20 March. This measure aims to:

•
Promote gender equality in the labour market;

•
Combating discrimination in the labour market based on gender;

•
To encourage the hiring of the unemployed under-represented gender (a representation of less than 33.3 %) in a particular profession;

•
Encourage young unemployed people to choose a profession or function according to their preferences and without constraints motivated by gender stereotypes.

Between March 2015 and August 2016, the it was applied to the hiring of 5,396 unemployed with gender under-representation at the profession at stake. Women represented 32% of the jobs filled (1,738), and men 68% (3,658). The financial support granted was around Euro 6.6 million, of which 91% (about 6 million) to support the signing of permanent contracts of employment.

	Promoting Gender Equality in the Labour Market
	Nº of Covered
	Financial Support

	
	Men
	Women
	Total
	Men
	Women
	Total

	Permanent employment contracts
	2.519
	1.205
	3.724
	4.078.169 €
	1.950.851 €
	6.029.020 €

	Employment contracts for a fixed term
	1.139
	5.33
	1.672
	420.008 €
	196.545 €
	616.553 €

	Total
	3.658
	1.738
	5.396
	4.498.177 €
	2.147.396 €
	6.645.573 €


Reference period: April 2015 to August 2016
National Strategic Reference Framework (NSRF) and the Agenda for Human Potential and the Agenda for Competitiveness

The National Strategic Reference Framework (NSRF)
 and the Agenda for Human Potential and the Agenda for Competitiveness pay special attention to promoting self-employment and female entrepreneurship. The focus is also on associations and business networks managed by women, notably through the creation of products and services chains using new technologies to disseminate promising practices in entrepreneurship. These areas are also foreseen in the V National Plan for Gender Equality.

The intervention specifically targeted to supporting female entrepreneurship, associations and the creation of entrepreneurial networks of economic activities managed by women had been financed by a specific typology (7.6 – Support for entrepreneurship, membership drive and creation of entrepreneurial networks of economic activities managed by women) from the Axis 7 of Human Potential Thematic Operational Programme - Gender Equality.

Until 2015, 810 women-led businesses had been created and approximately 1.900 women had been involved in training activities. The main female target groups were those more vulnerable in the labour market, such as unemployed women.

Currently, the new Period of European Funds (2014-2020) - PORTUGAL 2020 - gathers the operation of the five structural and investment funds allocated by the European Union (the European Regional Development Fund to the European Social Fund and the Cohesion Fund, to the European Agricultural Fund for Rural Development and to the European Fisheries Fund), making available up to 25 billion euros for the implementation of economic, social and territorial development policies in Portugal between 2014 and 2020, particularly focusing on growth and employment, mainly in the private sector. 

Commission for Equality in Labour and Employment
Without prejudice to public policy measures, the difficulties and discrimination women face in the labour market will only be effectively combated with the active participation of employers, namely companies.

Since 2013, CITE – Commission for Equality in Labour and Employment has sponsored a working partnership with private sector organisations and state-owned enterprises, to implement, monitor and disseminate concrete actions on gender equality, including reconciliation work-family and personal life, recruitment, horizontal and vertical desegregation and to combat wage inequality.

This partnership has resulted in a Project IGEN – Forum of Companies for Gender Equality that brings together companies in the commitment to promote measures for gender equality and fight against all forms of gender based discrimination in the work.

A total of 39 companies have joined this Forum and pledged to undertake actions to promote gender equality in their organisations (including parental rights, maternity, paternity, work-Family reconciliation, decision-making and pay gap) and established quantified targets for improvement.

The Forum has a governance model, coordinated by a task force that ensures the work methodology, the definition of objectives, the strategy and the activities to promote.

The Forum has also three working groups: Monitoring of measures and Preparation of the Annual Report; Thematic discussion and Communication; Control, Management and Evaluation.

The Forum meets quarterly, with an agenda pre-established in order to make decisions, discuss proposals presented by any member, approve documents and activities and share good practices. In such meetings practices from two or three companies are presented and discussed.

Throughout this process, companies share their experiences, difficulties, strategies to overcome the obstacles found and the main achievements. They work as a community of knowledge and practice and an on-line platform was created to share information.

Awards are tools of high relevance to the exercise of full citizenship, to reduce asymmetries of all kinds, for social development or strengthening of an egalitarian paradigm. They also encourage an environment conducive to gender equality, promoting a balanced and not stereotyped image of women and men giving visibility and expression to the political, social, economic and cultural issues that are faced by women and men.

Within this assumption, since 2000, CITE – Commission for Equality in Labour and Employment promotes the Award “Equality is Quality”. This award distinguishes companies and other employers with policies in the area of gender equality and the reconciliation of work, family and personal life, as well as gender based violence. Since 2009 the award is a CITE and CIG - Commission for Citizenship and Gender Equality joint initiative. Since its launch 11 editions of the Award have been launched. Gender equality plans, hiring of people from the underrepresented sex, gender balance representation in decision-making, work-life balance measures and policies for both women and men, measures to reduce of gender pay gap are some of the areas reviewed and evaluated.

It should also be noted that to raise awareness and put on the political agenda of the social partners, the media and the general public, CITE launched, in the last years, some national campaigns on equality between women and men, such as:

· Campaign of National Promotion of Women on Boards of Companies (July 2015)

· National Campaign for the Promotion of Work-Life Balance “Time to have Time” (October 2013)

· National day on Gender Pay Gap (March 2012; March 2013)

Involvement of Social Partners

In the context of the promotion of gender equality in the labour market were adopted four Resolutions of the Council of Ministers (RCM) in order to ensure and promote equality between women and men in the labour market, in areas such as the balanced participation of women and men in the management of companies, equal pay and the sexual desegregation of the labour market (RCM No. 19/2012 , 8 March; RCM No. 13/2013, 8 March; RCM No. 18/2014, of 7 March and the RCM No. 11/2015 of 6 March). All these resolutions have been monitored every six months.

In 2013 it was determined, inter alia, the preparation of the first report on gender wage gaps by branches of activity, with a view to a survey on wage differences practiced in the various economic activities.

In 2014 the RCM concerned determined its discussion in social dialogue which led to the drafting of recommendations proposed by the Government with the goal of eliminating wage differences without objective justification. The theme had sequence in RCM adopted on this subject in 2015, in particular, has created a free technical support to provide companies available for the implementation of a strategy for the Elimination of these differences. This support aims to, in this first phase, provide support to 196 companies. It should be noted that, after a growing trajectory since 2005 until 2012, in 2013 there was the first breach of these differences that, according to Eurostat data fell from 14.8% to 13%, therefore below the European Union average (16.4%).

Meetings were held with the Standing Committee of Social dialogue (2012, 2014 and 2015). The first meeting devoted to the topic of gender equality in the labour market in Portugal aimed at fostering discussion on the issues inherent to this theme and determine the sensitivity/availability of the social partners. It was discussed, in particular, the need to promote measures for better reconciliation of professional, family and personal life, the balanced representation of women and men on boards and combating wage gap. In the second meeting was presented and discussed the report on Differentiations by Branches of activity on fulfillment of the RCM No. 18/2014, of 7 March. Finally, in April 2015 meeting were presented by the Government and discussed with the social partners the recommendations.

� The NSRF (QREN) is the framework for the implementation of the EU economic and social cohesion policy in Portugal for the period 2007-2013. 





