In July 2012, the UK government introduced the economically discriminatory minimum income
requirement (MIR), imposing on British citizens and settled persons wishing to sponsor their
foreign spouse and/or non-British children to come live with them in the UK.

In its impact assessment of the rules, the government stated that its objective was to “contribute
to reducing net migration.”? It estimated “significant costs for lower income sponsors who will not
be able to use the family route to bring their spouses and/or dependents to the UK.”2 The Home
Office also forecasted a reduction in family route visa grants of between 13,700-18,500 per annum
as a direct result of the new set of rules with the minimum income requirement being the major
factor.?

The MIR is higher than the full-time minimum wage and disproportionately affects women, ethnic
minorities, people living outside the city of London, people with lower educational attainment and
people under the age of 30.* Further highlighting the unfairness of the MIR is the fact that it is
tailored in preference of the middle class whilst creating an impenetrable barrier for a majority of
people from working class backgrounds. Those who are underemployed, in education, new
mothers, pensioners and couples moving back from overseas are hit the hardest by the MIR due
to their low income.

The financial prejudice lies not just in the required £18,600 annual salary, as the policy allows other
permitted sources. The applicant can compensate for their lack of income with savings of £62,500,
a pension or rent that amounts to £18,600 a year, thus meeting the eligibility requirements to
sponsor their partner. It allows those who belong to the middle class meet the financial
requirement, but sponsors from the working class backgrounds do not have that kind of money
saved nor are able to receive that much money from rent or pension.

As a result, thousands of families have been forced to maintain a family life “over modern means
of communication,” a phenomenon which has become notoriously known as “Skype families.”
Many British citizens and settled persons affected by the MIR have very compelling reasons to stay
in or return to the UK. For example due to having sick parents or children or being unable to obtain
a legal residence in their partner’s country.

Antony Furze, a British citizen, has been married to a Pakistani national for thirty years and had
been living in Pakistan. He had to return to the UK at the end of his work contract. Antony was
unable to obtain a Pakistani citizenship that would give him the independent right to work because
the Pakistani law does not have citizenship provisions for male foreign spouses. He is unable to
meet the MIR and has been separated from his wife for two years.

In February 2017, the UK Supreme court deemed having a MIR lawful in principle. However, this
does not mean that the application of that policy on an individual case(s) is always lawful. It also
declared the rules unlawful based on how some children are negatively affected by the HO
decisions.® It recommended that the HO expand the number of permitted sources of income to
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ensure that the decisions made are consistent with the Human Rights Act.® Following the court
order the rules were slightly tweaked by the HO, but their compatibility with human rights law
have not been examined by a court since. The instructions for caseworkers now give more weight
to the best interests of the children involved and, in exceptional circumstances, permit the use of
additional income sources.

However, the fact that the child is separated from a parent due to harsh immigration rules itself
does not constitute a breach of the “best interests” principle, nor does it give rise to exceptional
circumstances. Those without children have to prove that they cannot reside in any other country,
which effectively means they have to meet the eligibility requirements similar to those applied to
asylum seekers.”’

The reality is even worse than the rules. Wrong refusals occur on a regular basis. Shockingly, the
HO case workers often go against their own guidelines. In 2018, Benj Salda, a Filipino national, was
refused a settlement visa to join his British wife Vicky Cheal Salda, with whom he has two young
children, one of whom was being assessed for autism and required ongoing medical attention in
the UK.2 The refusal letter stated that there were no exceptional circumstances in their case and
that the best interests of the children involved had been considered. This refusal clearly went
against the guidelines, which state that “Examples of circumstances in which the refusal of the
application might result in “unjustifiably harsh consequences’might include: The applicant and
their partner have a child in the UK with serious mental health or learning difficulties, and
independent medical evidence establishes that good treatment and learning support are in place
for the child here which would not be available in the country where the applicant resides.”® Vicky
staying in the UK without her husband was forced to rely on benefits as she was unable to leave
their children alone to go to work, and her husband could not come to the UK - nor support her
because his wages in the Philippines were insufficient.

Couples go on living separately for at least seven months in different countries while the sponsor
is trying to demonstrate the ability to meet the MIR as required by the UK government. If the
sponsor is employed, they must provide six months of evidence to prove that they can adequately
meet the financial requirement; if there has been a job change, the applicant must show one year’s
worth of evidence, and if the sponsor is self-employed, they must display one financial year’s worth
of evidence. Even before the start of the qualification period, the British or settled sponsor usually
spends months or even years finding a full-time job that meets the MIR, which is higher than the
current full-time minimum wage. After the qualification period is served the foreign spouse can
apply for a visa and then the family has to wait for the visa processing time to pass, which normally
takes at least twelve weeks if the application is labeled “straightforward.” If the application is
deemed to be “not straightforward,” it will take indefinitely longer; this category comprises of over
20% of all settlement visa applications in the first quarter of 2018.1° An appeal against refusal can
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easily take a further six months to a year. If an appeal is successful, decision-makers can take
anywhere between several weeks to several months to issue a visa.!?

Richard Bagshaw, a British citizen married to a Russian national with whom he has two children
was forced to leave his wife and daughter behind and relocate from Russia to the UK with their
son. In November 2017, he discovered his UK based father displayed symptoms of severe
dementia. In December the same year, his work permit in Russia was cancelled meaning he could
no longer legally reside in the country. Richard was unable to obtain a residence permit due to
having minor criminal convictions in the past. The family has been split since then having managed
to arrange only one visit. Richard secured a job that meets the MIR a few months after having
moved to the UK with his son but on his fifth month into the qualification period he lost his job
and is now looking for a new one that would meet the MIR. The family do not know when will they
be able to reunite.

The minimum income requirement does not only discriminate against the less well-off British
citizens and settled persons but also forces them further into poverty. New mothers are unable to
work and effectively become single parents, having no choice but to rely on welfare to survive.
Separated partners experience mental health issues related to separation which preclude them
from working and force them into financial turmoil. 12 Couples who are forced to live separately
have to spend considerable amounts on international flights to arrange visits. Wrong refusals
motivated by the net migration target cost cross-border couple’s enormous legal fees to challenge.
The sheer cost of the visa application fees and the path to settlement,*® which some couples are
barely able to scrape together, amount to just below £5000 over five years, which the HO heavily
profits from*#, draining and impoverishing families.

One of the most significant human rights violations suffered by those families who are unable to
meet the MIR or families who undergo separation during the qualification period experience is the
disregard of the “best interests of the child” principle of Article 3 of the UNCRC. The “best interests
of the child principle” is incorporated into UK law and should form part of any decision made under
Article 8 of the ECHR.'> What makes it easier for the HO to violate children’s rights is the fact that
UK law does not take into account the full UNCRC, particularly Article 9 regarding the separation
from a parent and Article 10 regarding family reunification.

When the financial requirement is not met, it is common practice for the HO to refuse even visit
visas to the applicants, which goes against Article 10 of the UNCRC. ¢ Rebecca Darmon was forced
to give birth in the UK alone as she did not meet the financial requirement and because her
Moroccan fiancé and the father of the child was refused a visit visa. Their daughter was born ill
and doctors advised Becky against taking her on the plane to Morocco. Rebecca cannot go to work
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as she fears to leave the sick child with a stranger.’

Emily Sharp Thakur, a British citizen, is married to an Indian national and they had a daughter
together in 2014. They initially planned to live in India but due to their daughter being born
prematurely with lung and heart problems whilst Emily was in the UK on holiday, she had no choice
but stay. She cannot meet the MIR and her daughter Bella cannot live in the Himalayas where her
father is based. The family were able to reunite only three times since 2014 during visits to third
countries.

The 2014 Immigration Act canceling the legal aid for immigration cases also negatively contributed
to the ability to access justice for those deemed too poor to be with their foreign partner and/or
parent.

The Children’s Commissioner for England Report estimated that in 2015 there were 15,000
children separated from a parent as a result of the inability of their British or settled parent to meet
the minimum income requirement.'® The real number at the current time is unknown. Since the
implementation of the minimum income requirement, the UK has been described as having the
least family friendly immigration policy in the developed world.® By the UK government’s own
estimates over the six years there have been between 82,200 and 111,000 families unable to meet
the MIR. There have been tens of thousands more who were able to meet it by sacrificing their
family life and living apart in different countries for seven months or longer.
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