It is a pleasure to be able to have the opportunity to supply the united nations with a documentation's about a
selected changes in legislation to show New Zealand has adopted the same level of care and treatment over the
whole community.

New Zealand introduce a world leading compensation package in 1974. Instead of suing the person at fault,
compensation and rehabilitation was guaranteed under legislation for persons who became disable through an
accident whether or not at work, home, or during social activities.

Disability due to disease and natural unforeseen circumstances are dealt with under other legislation as
forwarded to the United Nations High Commissioner for Human Rights in 2011 in the document Human
Rights in New Zealand today[1].

In this paper we are looking at the legislation changes and see if the New Zealand Government has made
changes to apply to the changes in the various convention under the United Nation, but answering the questions
to the Thematic Study on Work and Employment of Persons with Disabilities.

History of Accident Compensation Corporation.

The Acts were completed and legislation was completed for the commencement in 1974. All persons who under
the Act had incapacity was supplied with VVocational Rehabilitation as instructed under the Act.

Corporation to promote rehabilitation---
(1) The Corporation shall place great stress upon rehabilitation and shall take all
practicable steps to promote a well co-ordinated and vigorous programme for the medical
and vocational rehabilitation of persons who have cover and who become incapacitated as
a result of personal injury by accident and are for the time being in New Zealand.

(2) The rehabilitation programme in relation to those persons shall have as its
objectives---
(a) Their restoration as speedily as possible to the fullest physical, mental, and
social fitness of which they are capable, having regard to their incapacity; and
(b) Where applicable, their restoration to the fullest vocational and economic
usefulness of which they are capable; and
(c) Where applicable, their reinstatement or placement in employment.

(3) Notwithstanding subsection (1) of this section, where an earner suffers personal
injury by accident outside New Zealand and has cover in respect of the injury, the
Corporation, after having regard to all the circumstances, may, in its discretion, make
provision for the rehabilitation outside New Zealand of that person to such extent and on
such terms and conditions as it thinks fit.

Cf. 1972, No. 43, s. 48

When Vocational Rehabilitation was completed the assessment of loss of earnings was completed

Assessment of permanent incapacity---
(1) Where an earner who suffers personal injury by accident does not completely recover from his
incapacity due to the accident, as soon as the Corporation considers that (so far as the
consequences of the injury are concerned) his medical condition is stabilised and all practicable
steps have been
taken towards his retraining and rehabilitation, the Corporation shall review his case and make an
assessment in writing of---
() The nature and extent of his permanent incapacity; and
(b) Whether that permanent incapacity has resulted in a permanent loss or diminution of
his capacity to earn; and
(c) The percentage which that permanent loss or diminution (if any) bears to permanent
total loss of his capacity to earn; and



(d) The weekly amount of his permanent loss of earning capacity (if any), which amount
shall be the appropriate percentage (being the percentage assessed under paragraph (c) of
this subsection) of his relevant earnings for the time being; and

(e) The weekly amount of earnings related compensation to be paid to him initially after
the making of the assessment in respect of that permanent loss of earning capacity (if
any), which amount shall, subject to subsection (8) of this section, be 80 percent of the
weekly amount assessed under paragraph (d) of this subsection, or any greater weekly
amount that may for the time being be payable to him in consequence of the injury in
accordance with section 61 of this Act---

and shall pay him earnings related compensation in accordance with the assessment.

This continued until legislation change in 1992 then again in 1996 to be modified until now. The present
legislation is as described as[2]

Vocational rehabilitation
85 Corporation liable to provide vocational rehabilitation
(1) The Corporation is liable to provide vocational rehabilitation to a claimant who—

(a) has suffered personal injury for which he or she has cover; and
(b) is—
(i) entitled to weekly compensation; or

(i) likely, unless he or she has vocational rehabilitation, to be entitled to
weekly compensation; or

(iii) on parental leave.

(2) Despite subsection (1)(b)(i), the Corporation is liable to provide vocational
rehabilitation to a person who was entitled to weekly compensation and who would, but for
clause 52 of Schedule 1 (relationship between weekly compensation and New Zealand
superannuation), continue to be entitled to weekly compensation.

Compare: 1998 No 114 Schedule 1 cl 53

Section 85(2): added, on 1 October 2008, by section 15 of the Injury Prevention,
Rehabilitation, and Compensation Amendment Act 2008 (2008 No 46).

86 Matters to be considered in deciding whether to provide vocational rehabilitation
(1) In deciding whether to provide vocational rehabilitation, the Corporation must have
regard to the matters in section 87.

(2) In deciding what vocational rehabilitation is appropriate for the claimant to achieve
the purpose of vocational rehabilitation under section 80,—

(a) the Corporation must consider whether it is reasonably practicable to return
the claimant to the same employment in which the claimant was engaged, and
with the employer who was employing the claimant, when the claimant's
incapacity commenced; and

(b) if it is not, the Corporation must consider the following matters:

(i) whether it is reasonably practicable to return the claimant to an
employment of a different kind with that employer:



(i) whether it is reasonably practicable to return the claimant to the
employment in which the claimant was engaged when the claimant's
incapacity commenced, but with a different employer:

(iii) whether it is reasonably practicable to return the claimant to a
different employment with a different employer, in which the claimant
is able to use his or her experience, education, or training:

(iv) whether it is reasonably practicable to help the claimant use as
many of his or her pre-injury skills as possible to obtain employment.

Compare: 1998 No 114 Schedule 1 cl 55

87 Further matters to be considered in deciding whether to provide vocational
rehabilitation
(1) In deciding whether to provide vocational rehabilitation, the Corporation must have
regard to—

(a) whether the vocational rehabilitation is likely to achieve its purpose under
the claimant's individual rehabilitation plan; and

(b) whether the vocational rehabilitation is likely to be cost-effective, having

regard to the likelihood that costs of entitlements under this Act will be

reduced as a result of the provision of vocational rehabilitation; and

(c) whether the vocational rehabilitation is appropriate in the circumstances.
(2) The Corporation must provide the vocational rehabilitation for the minimum period
necessary to achieve its purpose, but must not provide any vocational rehabilitation for
longer than 3 years (which need not be consecutive).

(2A) Subsection (2) is subject to subsection (2B).

(2B) Despite subsection (2), the Corporation may, at its discretion, provide vocational
rehabilitation for longer than 3 years if the Corporation considers that—

(a) the vocational rehabilitation would be likely to achieve its purpose under
the claimant’s individual rehabilitation plan; and

(b) the vocational rehabilitation would be likely to be cost-effective, having
regard to the likelihood that costs of entitlements under this Act will be
reduced as a result of the provision of vocational rehabilitation; and

(c) the vocational rehabilitation would be appropriate in the circumstances.

(2C) However, despite subsections (1)(b) and (2B)(b), the Corporation must not take into
account as a factor against providing vocational rehabilitation that the claimant is, or may

become, a person to whom clause 52 of Schedule 1 (relationship between weekly
compensation and New Zealand superannuation) applies.

(3) This section is subject to any regulations made under section 324.
Compare: 1998 No 114 Schedule 1 cl 56

Section 87(2): substituted, on 11 May 2005, by section 60(6) of the Injury Prevention,
Rehabilitation, and Compensation Amendment Act (No 2) 2005 (2005 No 45).



Section 87(2A): inserted, on 1 October 2008, by section 16 of the Injury Prevention,
Rehabilitation, and Compensation Amendment Act 2008 (2008 No 46).

Section 87(2B): inserted, on 1 October 2008, by section 16 of the Injury Prevention,
Rehabilitation, and Compensation Amendment Act 2008 (2008 No 46).

Section 87(2C): inserted, on 1 October 2008, by section 16 of the Injury Prevention,
Rehabilitation, and Compensation Amendment Act 2008 (2008 No 46).

88 Vocational rehabilitation may start or resume if circumstances change
(1) The Corporation may, at any time, decide whether or not there has been a change of
circumstances affecting the claimant's need for vocational rehabilitation.
(2) If the Corporation decides that there has been such a change, the Corporation and the
claimant may agree to the modification of the claimant's individual rehabilitation plan to
reflect the changed circumstances.

(3) The Corporation may resume providing vocational rehabilitation under the claimant's
individual rehabilitation plan, with any agreed modifications, to a claimant who—

(a) had vocational rehabilitation; and
(b) as a result, obtained employment; but
(c) is unable to maintain the employment because of his or her incapacity.
(4) This section is subject to section 87(2) and (3).
Compare: 1998 No 114 Schedule 1 cl 57

89 Assessment of claimant's vocational rehabilitation needs
An assessment of a claimant's vocational rehabilitation needs must consist of—

(@) an initial occupational assessment to identify the types of work that may
be appropriate for the claimant; and

(b) an initial medical assessment to determine whether the types of work
identified under paragraph (a) are, or are likely to be, medically sustainable
for the claimant.

The purpose of Vocational Rehabilitation is to

80 Purpose of vocational rehabilitation
(1) The purpose of vocational rehabilitation is to help a claimant to, as appropriate,—

(a) maintain employment; or
(b) obtain employment; or
(c) regain or acquire vocational independence.

(2) Without limiting subsection (1), the provision of vocational rehabilitation includes the
provision of activities for the purpose of maintaining or obtaining employment that is—

(a) suitable for the claimant; and



(b) appropriate for the claimant's levels of training and experience.

Compare: 1998 No 114 Schedule 1 cl 54

The Completion of Vocational Rehabilitation is to be assessed as being Vocational Independent.

vocational independence, in relation to a claimant, means the claimant’s capacity, as determined
under section 107, to engage in work—
(a) for which he or she is suited by reason of experience, education, or training, or any
combination of those things; and
(b) for 30 hours or more a week

Vocational independence
107 Corporation to determine vocational independence
(1) The Corporation may determine the vocational independence of—
(a) a claimant who is receiving weekly compensation:
(b) a claimant who may have an entitlement to weekly compensation.
(2) The Corporation determines a claimant’s vocational independence by requiring the claimant to
participate in an assessment carried out—
(a) for the purpose in subsection (3); and
(b) in accordance with sections 108 to 110 and clauses 24
to 29 of Schedule 1; and
(c) at the Corporation’s expense.
(3) The purpose of the assessment is to ensure that comprehensive vocational rehabilitation, as
identified in a claimant’s individual rehabilitation plan, has been completed and that it has focused on
the claimant’s needs, and addressed any injury related barriers, to enable the claimant—
(a) to maintain or obtain employment; or
(b) to regain or acquire vocational independence

The aim of the rehabilitation is to terminate the entitlement of compensation meaning the sole purpose of
Vocational Rehabilitation is to obtain VVocational Independence.

In the Department of labour briefing to the Minister of Accident Compensation Corporation Vocational
Rehabilitation was the termination of weekly compensation.[3]

The sole purpose of Vocational Rehabilitation to obtain an assessment claiming the injured and disabled person
is assessed in occupations many are not occupations that are available in New Zealand.

Taking into consideration of Article 6 of International Covenant on Economic, Social and Cultural Rights[4]
which New Zealand has ratified to, the legislation does not apply with this convention. In that article the
primary goal IS t0 achieve steady economic, social and cultural development and full and productive employment.

The legislation as it is written and how it is administrated confines to employment, only employment that is
likely to achieved 30 hours per week. This prevents advancement in career, able to earn to the most efficient.

The legislation also prevents person with disability that can not return to employment at the time of accident and
incapacity can not achieve self-employment, entrepreneur-ship, the development of co-operatives and starting
one's own business. There is no requirement to have employment to become Vocational Independent or no
requirement for the administrator to assist the finding of employment.

Year Ending

30 June 2011 30 June 2010 30 June 2009 30 June 2008 30 June 2008

New
Compensation
Claims

16,627 18,025 20,753 22,074




Long Term
Compensation
Claimants

5,082 5,913 6,553 6,833 5,946

Difference per

year Decrease 831 Decrease 640 Decrease 280 Increase 887

[5]

As can been seen from the records from the annual reports[6] there has been a reduction in the number of claims
or the number receiving entitlements. The legislation claims the person can work 30 hours per week in one of
the chosen employment's, not necessary the employment of choice of the person with the disability or the most
efficient employment in the choice of the person with the disability.

The Accident Compensation Corporation does not keep records on persons who become Vocational
Independent.

A report instigated by the Department of Labour in 2007[7] shows disabled persons being terminated from
entitlements does not necessary are in employment. Only 13.3% of the claimants were in employment identified
by the assessment despite the experts claiming all can work in the chosen occupation.

Status 1992 Act 1998 Act 2001 Act Total %
Full Time VI Job 3 10 8 21 13.13
P/T VI Job 5 5 6 16 10
Full time Non-VI job 15 9 7 31 19.38
P/T non - VI Job 7 6 5 18 11.23
Benefit 6 16 14 36 22.5
Superannuation 5 2 0 7 4.38
Weekly Comp 0 3 11 14 8.75
Not Working 6 7 2 15 9.38
Study 0 0 1 1 0.63
Not Specified 0 1 0 1 0.63
Total 47 59 54 160 100.01
8]

e redressing of grievances

The legislation has given a number of ways to address grievances. Under the legislation there is the code of
ACC claimants Rights.

This is ineffective as the staff are there to support the policy to terminate entitlements. Any complaint against a
staff member, administrator, contractor or service provider will not be investigated if a successful investigation
will prevent the exit of the person with disabilities.



There is a review and an appeal of the Accident Compensation Corporation decision. During this process there
is no need for the Accident Compensation Corporation to confirm the information they are presenting is correct.

The Act has several sections that must be used in making a decision. Section 117 is very important as it says
information in the Accident Compensation Corporations possession. The Accident Compensation Corporation is
a public organisation and has the use of very good public medical libraries. They even have a research team to
identify if treatment is correctly applied for.

Every time an entitlement is requested the case manager will then carry out to see if the symptoms can be due to
some other cause.

Like the case manager the reviewer then the judge will ignore the information when the ACC accepted the
injury. This action forces the claimant to have the injuries re-accepted, delaying the necessary Vocational
Rehabilitation. The vocational Rehabilitation is requested to obtain other employment at the maximum earning
capacity and not at to achieve 30 hours per week.

Privacy Act is part of the legislation the Accident Compensation Corporation has problems with. Accident
Compensation Corporation is unable to check the information is correct before using it. If the ACC find the
information correct then they will obtain information claiming the information is inaccurate. This will be by the
way of assessments providing allegations of fraud, injuries not covered, carrying out physical activities not able
to be completed on medical description. The Office of the privacy commission won’t investigate the deliberate
misuse of information as that would mean the case managers would loose employment.

An example of information changed for dis-entitlement.

In 1981 an injured was sustained due to a work related accident which fractured the L1 - L3 transfer processes,
and sprained the spine. The returned to work was completed but there was never the return to full duties due to
muscle spasms and pain.

Other work was taken up but this resulted in the compression of the vertebral and more time off work. The pain
from those injury resolved and the ACC reported from advice from specialist the person with disability should
not complete certain activities continuously for work. Due to the ACC decision saying the claimant can do
activities the injured person worked in employment causing a deterioration to the covered injuries

A check by ACC found the injuries had been correctly covered and no error in accepting the injuries for cover.
At this stage there was periods of Lumbago, Mechanical back pain associated with the instability, Vertebral
compression, dysfunction if the intervertebral disc, strained deep paraspinal muscles. This along with the
re-occurrence of the Loss of the Lumbar Lordosis.

Due to an administration error the AC had changed these injuries to “Back Pain in the thoricac spine due to
fractures to the T2 vertebral”. On realising the mistake by the ACC the request was under the privacy Act was
completed to have the injuries corrected. A review was applied for but the reviewer claimed no jurisdiction and
suggested the ACC obtain a medical report.

The report was obtained and the instruction to the assessor was claiming the injuries were not accepted on being
presented to be added to the claim. Legislation under the various Act states that when the ACC disagrees with
the information they must make a decision. No decision had been made to decline any of the presented injuries.

In the report request the case manager Mr wilson changes Mr Matheson statement claiming a typographical
error. Mr Matheson stated it was ““not common’” and not as Mr wilson claimed. On the same page of the request
Mr Wilson states

He stated he could not definitely say Mr Smith's ""current problem is not as the result of personal

injury by accident” [9]

When the reports states;



While disc degeneration at the lumbosacral junction is common in the population without
injury, it is not possible at this stage to definitely say that his current problem is not as the
result of personal injury by accident and should, in view of the documented spinal injury
in 1981, constitute a valid claim against the Accident Compensation Corporation.[10]

This had already been to court and the court confirmed the injuries had cover and were causing the incapacity.

The assessment carried out was to see why the spines inability to maintain its patterns of displacement under
physiologic loads so there is no initial or additional neurologic deficit, no major deformity, and no incapacitating
pain.

As in Professor Theis report[11] the history shows a repeating of the injury deteriorating when ACC did not
supply adequate vocational rehabilitation, forcing the claimant to take work causing a further deterioration. The
assessor also note’s the pain had not been continuous but the seriousness of the deterioration in 2004 made for a
longer period of recovery.

There is no means to redress the problem of the Accident compensation Corporation supplying an assessor with
the wrong information or having the assessor correct the report identifying the basic errors in such a report.

Annual Report 2009

[1]Human Rights in New Zealand today http://www.jobsletter.org.nz/pdf/HRWork04.pdf

[2] The present legislation

http://www.leqgislation.govt.nz/act/public/2001/0049/latest/ DLM99494.html?search=ts_act Accident+Compensa
tion_resel_25_h&p=1

[3]Rehabilitation was the termination of weekly compensation Page 5 of COMMENTARY ON ACC'S
SECOND QUARTER REPORT 2010/11

[4]International Covenant on Economic, Social and Cultural Rights
http://www?2.ohchr.org/english/law/cescr.htm

[5] Annual Report 2011, Annual Report 2010 , Annual Report 2009/08 , Annual Report 2008.
[6]Annual Report 2011, Annual Report 2010 , Annual Report 2009/08 , Annual Report 2008.
[7]Vocational Independence outcomes for ACC Claimants

[8]VVocational Independence outcomes for ACC Claimants

[9] Professor Theis Request.

[10] Mr Swans report

[11] Professor Theis Report.
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MEDICAL REPORT re:  Mr Trevor John SMITH. dob.-03/07/53
55 Tay Street, Mosgiel.

This report has been prepared at the request of the Accident Compensation
Corporation after interview and examination of Trevor Smith on 20 Mayl 1992
together with review of relevant hospital notes and X-rays, and should be read in
conjunction with a report by Mr B S McMillan dated 12 May 1988.

General: Trevor Smith is a 38 year old right handed single male who is currently
unemployed having completed a contract as a labourer on a drilling rig at the
Clyde Dam at the end of February this year.

In the mid 1980's he states that he bought some property but when the mortgage
interest rates went up, he was unable to cover the mortgage with his rent income
and tried to make up the difference doing labourning jobs and in particular took up
a job supplying fire-wood but found that the work was too arduous and hurt his
back and he was unable to keep up with the payments and suffered losses asa
result. In early 1991 he worked as a labourer at a garage installing engines into
vehicles and later in the year took a job as a labourer on a drilling rig in central
Otago before working on the Clyde Dam.

He states today that he is hoping to study at the Otago Polytechnic for the

New Zealand Certificate of Engineering and at the same time do an electronics
course. However, he needs financial support to attend this full-time course asting
three years and is hoping for financial support from the Accident Compensation
Corporation.

Present position: He states that he has not been doing any hard labouring work for
some time and "feels good”. He states that he has no back pain and can walk "for
miles" and carry out normal daily living activities without any problems.

However, if he undertakes any manual labour particularly that requiring bending
and lifting, he "knows it's there" and experiences pain in the lower back and in the
buttocks. He states that the more work he does the worse the pain gets and
sometimes the back is so painful that he "can't do anything" and is almost unable to
move. He occasionally gets a feeling of pins and needles throughout both legs in a
stocking distribution even when sitting but the occurrence of the symptom 1s
infrequent and not related to manual labour. When he has back pain, he obtains
relief by lying in bed but does not take analgesics and 1s not doing anything






prophylactically to reduce his symptoms and takes no regular exercise. Of interest
1s that he has recently painted his house without any difficulty but this painting did
not include painting the roof.

Examination: General examination was unremarkable and showed him to be in
satisfactory general condition. He walked normally without any limp and managed
the functional tests of heel and toe walking and squatting without any clinical
difficulty. His spine demonstrated a full range of motion and in flexion he was

able to touch the floor with his fingertips and he demonstrated 4,5 cm of lumbar
cutaneous extension. His posture was unbalanced in that he had a list to the left and
there was a large central cafe au lait spot in the centre of his back. Neurological
examination revealed normal power, tone and sensation but decreased ankle jerks
bilaterally. Straight leg raising was to 90° and posteriorly he demonstrated mild
paravertebral tenderness at the lumbosacral junction.

X-rays: X-rays taken in 1981 show fractures of the transverse processes of L1, [.2
and L3 on the left side but no other significant abnormality. Serial X-rays up to
1991 over a period of ten years show progressive decrease in the lumbosacral disc
space with some evidence of instability.

Opinion: T have been asked to comment on his current condition, his prognosis and
his work-capabilities.

Current condition: My assessment today is that his current condition is of disc
resorption and degeneration at the lumbosacral junction associated with an
instability pattern at this level. The location of this current problem is far
removed from the transverse processes of L1, 2 and 3 but, from his description,
when the tree fell across his back, he was well flexed and it is not possible to
exclude damage to the lumbosacral disc at the time of injury particularly as the
degeneration has been progressive on X-rays taken since 1981. While disc
degeneration at the lumbosacral junction 1s common in the population without
injury, it i1s not possible at this stage to definitely say that his current problem is
not as the result of personal injury by accident and should, in view of the
documented spinal injury in 1981, constitute a valid claim against the Accident
Compensation Corporation.

Prognosis: While there are periods where his back is virtually asymptomatic and
fully functional, on historical grounds this situation can change rapidly if he
undertakes any manual work which initiates and aggravates low back pain. In my
opinion these symptoms are consistent with the disc degeneration and instability
seen on X-rays and could well be helped by a conserted programme of
prophylactic back care and back maintenance. [ have advised him to obtain a copy
of the ACC booklet "Put your bad back behind you" and study it carefully and put
the recommendations into practice. In my opinion he could improve his muscular
support for his lumbar spine with regular stretching and strengthening exercises
and this may reduce his symptoms to a more manageable level. In addition, for
particularly arduous work, it may be possible for him to protect his spine from
instability symptoms by the wearing of a corset. Increasing or deteriorating
symptoms may suggest the need for lumbosacral fusion.





Work-capabilities: In his present condition, he 1s unsuitable for manual labour
particularly that involving bending and lifting and I feel it would be unreasonable
for him to be expected to return to this type of work particularly if his livelyhood
were to depend on it. In view of his past history and the duration of his
symptoms, it would seem unlikely that he would be able to return to regular
employment in labouring work despite a comprehensive prophylactic programme
or a regular exercise programme and, apart from surgical fusion, I think his best
plan of action would be to avoid those activities that aggravate his back so as to
keep it in a manageable state and for him to pursue his intent to study for the
New Zealand Certificate of Engineering. As there is no good evidence that his
lumbosacral problems are not as the result of his injury in 1981, it is my opinion
that 1t would not be unreasonable to expect the Corporation to support him in his
study for the next three years.

HAP SWAN MBB.Ch, FRCS.(Edin), F.R. A.C.S.(Orth)
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Dear Professor Theis
C A Request for Specialist Report
Trevor John Smith Date of birth: 3 july 1953
55 Tay Street Date of injury: 9 April 1981
Mosgiel ACC 45 number: UV37516

NHI1 number: ARC5307

I am writing to engage your expertise and time and request that you arrange to examine
Mr Smith, review the various medical reports and records held by the parties (including
ACC, Mr Smith and by the Dunedin Public Hospital), and provide ACC with a report that
addresses a number of questions in regard to injuries suffered, or alleged to have been
suffered, in or as a consequence of the accident on 9 April 1981. It is fair 10 say that Mr
Smith’s case has become quite complex in terms of issues and injuries over the years. 1
would therefore suggest that you may wish to allow some additional time for the
consulation with Mr Smith, as he is likely to have a number of matters to discuss with you
in relation to his accident and the various reports that have been written over the
intervening years, and the opinions expressed in those reports. Mr Smith advises ACC
that x-rays [rom the time of the accident (1981) may no longer be held on his hospital file.
1 note that they were last viewed and referred to by Mr Hodgson in his report of 24
November 1992. ACC appreciates that additional time and therefore cost will be incurred

for this, and for reviewing the extensive medical information, as well as writing your
Teport.

BACKGROUND:

While working for a logging contractor and felling trees on 9 April 1981 Mr Smith
sustained [ractures to the left transverse processes of L1, L2 and L3. This was the result of
a tree falling over his upper lumbar spine. X-rays taken in 1982 showed that the fractures
had healed well and there was no evidence of bony changes relating to the bodies and
fracture elements of the lumbar vertebrae. At a review on 22 September 1982 A Campbell
felt that there was scarring to the paraspinal muscles as a result of the accident, and this
was the cause of the ongoing fibrocytic pain. He felt the pain would gradually ease with
time. The disc spaces were noted to be preserved, there was no evidence of disc
protrusion, and no instability of the lumbar spine.

Scarring was also mentioned in Professor Jeffery’s report dated 23 November 1982. He
describes 'significant’ scar tissue formation in the deep paraspinal muscles on either side of
the transverse processes and states that this accounted for the discomfort experienced in
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cold weather, and when the claimant attempted to carry heavy weights. He notes that
there was no apparent injury to the discs, the posterior intervertebral joints or the neural
elements of the spinal cord or nerve roots. Professor Jeffery also noted on examination

that there was no spinal deformity apart from slight flattening of the normal lumbar
lordosis.

The claimant was seen by Professor Alldred on 16 March 1984. He noted no deformity of
the spine on examination but thought that the lumbar spine showed a slight degree of
deformity of lateral curvature. He described the injury as “.substantially a large muscle

injury.. 7, noting that the Mr Smith reports improvement in his condition over the last two
years.

A report written by Mr Matheson on 18 March 1987 notes that Mr Smith “to have loss of
his normal lordosis with a slight postural scoliosis, indicative of ongoing lumbar spasm.” He
goes on to note that “At the time of his injury [accident] he had some narrowing of the lumbo
sacral junction and there is possibly some slight increase in narrowing in recent radiographs.
Apart from this, there is no change in the radiological picture.”

Mr McMillan, in his report dated 12 May 1988, noted that there was no deformity in the
lumbar spine on examination.

Mr Swan, in his report dated 20 May 1992, noted that “The location of this current problem
is far removed from the transverse processes of L1, 2 and 3 but, from his description when the
tree fell across his back, he was well flexed and it is not possible to exclude damage to the
lumbosacral disc at the time of injury [accident! particularly as the degeneration has been
progressive on X-rays taken since 1981. While disc degeneration at the lumbosacral junction is
common in the population without injury, it is not possible at this stage to definitely say that
this current problem is not the result of personal injury by accident and should, in view of the

documented injury [accident] in 1981 constitute a valid claim against the Accident
Compensation Corporation.”

Following a CT scan in 1993 Mr Hodgson reported on 18 February 1993 that “There was
minor narrowing of the L3/S1 level with some degenerative changes in the facet joints but there
was no focal nerve root or disc lesions seen at either level.” He noted that “.. obviously he has
soft tissue scarring around the lumbar spine ..".

An x-ray of the lumbar spine taken on 21 February 2000 showed straightening of the
lumbar lordosis, degenerate changes affecting the lower two lumbar discs and the

lumbosacral discs, all being narrowed. An x-ray of the pelvis and hips showed both hips
were well preserved.

An MRI was undertaken on 5 March 2002, and under the heading “Clinical” in the report,
a previous pelvic Iracture was noted. ACC is unsure where this emanates from, or upon
what it is based. We note that there was no mention of a pelvic fracture when the MRI
was reported on by the Radiologist. He did report that there was a mildly diminished T2
disc signal at the lower three intervertebral discs along with mild thecal sac indentation
from mild disc protrusion (left paracentral) at L4/5, and that there may be some
impingement on the budding left L5 nerve root but the L4 nerves exit satisfactorily.

The MRI scan in 2002 is reported by Mr Hodgson as showing “... desiccation of the lower 3
lumbar discs, there is a left sided bulge at the L4-5 level abutting the left L5 nerve root though
not frankly compressing it. The L3-4 and L5-51 levels look satisfactory on the axial views, the
rest of the lumbar spine looked normal.™ Mr Hodgson reported on 9 December 2004 that
when he saw Mr Smith in 1992 and 1993 it was his opinion that “He suffered from
mechanical back pain which I felt related to degenerative changes present in his lower lumbar
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spine”. He noted that “His plain x-rays on 24 November 2004 showed degenerative changes
present in the L4/5 and L5/S1 disc spaces” and “His MRI scan from Dunedin Hospital in 2002
showed desiccation of the L4/5 disc spaces and to a lesser extent the L5/51 disc space. There
was a small central annular tear of the 1.4/5 disc but no specific nerve root compression.” He
states again in conclusion that “Trevor has continued to suffer from mechanical pain which 1

think is related to the degenerative process present in the lumbar spine and it is consistent with
this.”

Discussion:

As mentioned above, on 23 November 1982 Prof Jeffery makes the diagnosis of ‘significant’
scarring. ACC is unclear as to the basis of Prof Jeffery’s diagnosis as he provides no
reasoning for his opinion. Undoubtedly there would be scarring present but ACC is
unclear of the basis upon which Professor Jeffery says there is ‘significant' scarring.

Examination findings say there was “deep tenderness in the upper left lumbar area”. Xrays
do not show scarring of course.

It could be that this opinion was based largely on the history of pain and the known
scarring that would have occurred as a result of the fractures, extrapolated to the point of

‘significant’ scarring as a way of explaining the persistence of the symptoms. Our
conclusion is based on the following:

L. While there was an injury, this has been shown by xray to have healed.

2. The injury was to the bones on the left side and the tenderness on examination was
on the left side but Prof Jeffery says the scarring affects BOTH sides of the spine.

3. ACC has not seen this explanation used in other cases of transverse fractures.

4.

Medical concepts in the area of pain have changed a lot since 1982. Previously
many diagnoses invoked damage to many of the structures of the lower back. At
present it is acknowledged that without quite specific diagnostic, invasive
procedures, it is not possible to be certain about which structures have been
damaged. Today chronic pain due to changes in neural function without actual
structural damage is accepted as a legitimate diagnosis for ongeing pain.

5. This diagnosis is not used by surgeons in their reports of recent times. Rather they
use the term of mechanical back pain. This does not reference specific structural
damage but rather pain that occurs with certain predicted activities that involve the
lower back. Mr Matheson records this in his report of 18 March 1987, as does Mr
Hodgson in his report of 24 November 1992 and 9 December 2004.

Prof Jefferies notes no evidence of other injured structures.

Professor Alldred on 16 March 1984 felt there had been an injury, substantially to the

large muscles. His examination notes did not include any comment about pain in the
injured area, but noted some reduced range of motion

On 18 March 1987 Mr Matheson did not detect any reduced spinal movements. He noted
no tenderness in the lower back but noted that “At the time of his injury he had some
narrowing of the lumbosacral junction®. This was not noted by any previous specialists.
Professor Jetfrey did not report this when he viewed the x-rays taken on 9 April 1981 and
2 July 1982, and was not reported by Mr McMillan when he viewed x-rays taken on 12

May 1988 and compared them to those mentioned in Professor Alldred’s report of 16
March 1984.
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Mr Matheson offered the diagnosis of mechanical low back pain. ACC believes his report
included a typographical error in that he meant to say “...this (mechanical low back pain) is
not UNCOMMON in the general population who is doing this type of work”. He felt there was
a link between the discomfort and the accident to the extent that he would “support a small
(our emphasis) award under section 78 of the ACC Act.”

In Mr McMillan’s examination on 12 May 1998 he found no tenderness and he agreed with

Prof Alldred’s report and noted there had been no change in the healed fractures from that
time.

On 20 May 1992 Mr Swan’s examination noted a full range of motion and no tenderness
was noted. He did note the changes at the lumbosacral disc on xray. His diagnosis was
that the symptoms present at that time related to the lumbosacral disc-resorption and
degeneration. He noted this is not al the same level of the transverse fractures. He stated
he could not definitely say Mr Smith's “current problem is not as the result of personal injury
by accident”. Causality cannot however be established on the basis of not being able to
exclude the accident as a cause. There must be a rationale, when the medical evidence for
and against is weighed, that makes it more likely than not that the current problem is
linked to either the accident or an injury suffered in the accident.

Mr Hodgson’s examination on 24 November 1992 showed no tenderness to palpation and

he felt after reviewing a CT scan on 18 February 1993 that “he has soft tissue scarring
around the lumbar spine”.

Mr Hodgson’s review of the MR1 scan on 12 August 2002 notes desiccation of the lower 3
lumbar discs, a left sided bulge at L4/5 abutting but not compressing the L5 nerve. In
December 2004 Mr Hodgson comments that when he saw Mr Smith previously he felt Mr
Smith “suffered from mechanical back pain which I felt related to degenerative changes present
in his lower lumbar spine”. After examining him and reviewing the radiology Mr Hodgson
still felt Mr Smith suffered “from mechanical pain which I think is related to the degenerative
process present in the lumbar spine”. Mr Hodgson does not say anything about the
relationship between the present symptoms and the original accident.

1. Leaving aside the exact diagnosis, whether there is a link between the present pain
and the accident we have Prof Jeffery, Alldred and Campbell making the link; Mr

Hodgson not commenting, and Mr Matheson saying there is some contribution. Mr
Swan is not able to say clearly.

The diagnosis is unclear. Early diagnosis uses the concept of scarring of the
adjacent muscle. More recent diagnoses invoke degeneration, one specialist, Mr
Matheson links it to the accident. Mr Swan thinks it may be related but via a
different injury, but not accepted by ACC.

2. Loss of lumbar lordosis is usually regarded as being due to muscle spasm. Muscle
spasm can be due 1o a variety of problems, among which would be an injury or
degeneration.

3. L4/5 and L5/S1 degeneration is seen widely in the population, and is often

asymptomatic. Both Mr Swan and Mr Matheson specifically say this. Mr Matheson
feels this is the present diagnosis and that there is a small contribution from the
original accident. Mr Swan also feels this is the present problem but is no1 able to

say on the balance of probabilities that the degeneration is linked to the original
accident or injury.
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This degeneration is at a different level to the transverse fractures ACC has covered
and is likely to be seen in people who have not suffered this type of injury.

The transverse fractures are radiologically healed. Any pain arising from these
fractures is due to a pain syndrome, which no specialist has invoked, or muscle
scarring, which three have. However no recent surgeon has endorsed the diagnosis
of muscle scarring, which raises the question of whether, while this might have
been the problem in the past, is it still the problem today?

QUESTIONS:

To help establish ACC’s responsibility in relation to the event on 9 April 1981 we would
appreciate your comment and opinion on the [ollowing guestions. 1t would be appreciated
if you could reply in the same numbered format as the questions are posed, and for you to
provide the medical rationale for any opinion you are able to give. 1f you are unable to

provide an opinion on any of the questions posed for any reason, please describe why you
are unable to do so.

1. Please describe in detail your current findings and diagnosis(es) of Mr Smith’s
present condition.

2. For each diagnosed condition, where you are able to, describe:
(a)  All the possible origins (i.e. causes) in Mr Smith’s case.

(b)  The most likely cause in Mr Smith's case, from all the possible causes

identified in (a), and on what medical basis you are able to arrive at this
opinion on likelihood.

3. In relation to the scarring recorded by clinicians around the time of the accident on
9 April 1981 could you please comment, if you are able to, on:

{a)  The likelihood that scarring was present after and caused by the

fractures to the L1 - L3 transverse processes, and the medical basis upon
which this likelihood would have been reached.

{b)  The likelihood that this scarring was significant, and the medical basis
upon which this likelihood could have been established.

{¢)  The likelihood that scarring is still present today, given the originally
noted tenderness is no longer present according to recent examination

findings, and the medical basis upon which this likelihood has been
reached.

4. Radiological investigation has revealed pathology in Mr Smith's lower lumbar
spine. Mr Matheson (18 March 1987) indicates that this was evident at the time of
the accident on 9 April 1981, and Mr Swan (20 May 1992) reports a progressive
decrease in the lumbosacral disc space with some evidence of instability over the

period since the accident. Would you please provide comment, if you are able to,
on.

(a)  Whether there is evidence on the x-rays taken in 1981 of an existing
pathology present at Mr Smith’s lumbosacral disc space, and the
likelihood that this would have:

i. Pre-existed the accident on 9 April 1981 as Mr Matheson suggests, or
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il. Was caused in the accident on 9 April 1981, the possibility of which
Mr Swan could not definitely exclude, or

iii. First developed after, and therefore is unrelated to the accident on 9
April 1981.

Please describe the medical evidence upon which you were able to
reach any opinion on the likelihood of either.

. The reported basis for Mr Smith’s pain has changed over the years when reviewing
the opinions of the various medical commentators. Originally it was reported to
have been on the basis of scarring following the fracture injury to the upper lumbar

spine, then later reported as “mechanical back pain” and linked to the degenerative
processes in the lower lumbar spine. Are you able to describe:

(a)  All the possible causes for the back pain (if any) that Mr Smith
experiences today. Ce e -

(b)  The likelihood that the basis of Mr Smith’s current symptomology is
related to:

i. Pathology in his lower lumber spine as reported by Mr Matheson (18
March 1987) and Mr Swan (20 May 1992), and the medical basis
upon which this likelihood has been reached, or

ii. Scarring that was stated to be present following the fractures to the

left transverse processes of L1, L2 and L3, and the medical basis
upon which this likelihood has been reached, or

ili. The healed fractures to the L1 — L3 transverse processes themselves,
which no medical commentator has thus far suggested, and the
medical basis upon which this likelihood has been reached, or

iv. Some other cause, and if so what this cause is, and the medical basis
upon which this likelihoed has been reached.

(¢)  The likelihood that the cause of Mr Smith’s pain has changed between
the time of his accident and now, and on what medical basis you are able
to arrive at this opinion on likelihood.

. Are you able to confirm from radiological investigations undertaken on Mr Smith
whether there is evidence of there being:

(@) A fracture(s) to either the left and/or right hip, and/or
(b) A fracture(s) to the pelvis, and

i. All possible causes in Mr Smith’s case of any fracture that shows as
having occurred, and

ii. The most likely cause in Mr Smith’s case from all the possible

casuses identified in (i}, and on what medical basis you are able to
arrive at this ppinion.

. Medical commentators (A Campbell 22/9/82, Professor Jeffery 23/11/82, )
Matheson 18/3/87 and Swan 20/5/92) record either a flattening or loss of the
normal lordosis, or lateral curvature or unbalancing of the spine, while later
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commentators (McMillan 12/5/98 and Hodgson 9/12/04) record no deformity or
normal alignment of the lumbar spine. A CT Scan in 2000 records a straightening
of the normal lordosis. Are you able to comment and provide an opinion on:

(a)  Whether Mr Smith has any change to the normal curvature of his
lumbar spine.

(b)  What all the possible causes of any change to the normal curvature in
Mr Smith’s spine are, and

(c) What is the most likely cause in Mr Smith’s case, from all the possible
causes, and on what medical basis you are able to arrive at this opinion.

8. "When considering and consolidating the opinions you were able to express in
questions above, please describe in summary the causal relationship, if any,
between Mr Smith’s presenting condition today, and either the accident or the

fractures to the L1 —L3 transverse processes suffered—trthe acctdent on 9 April
1981.

I have enclosed copies of the medical reports referred to in relation to Mr Smith. Mr Smith
has available, and will bring with him, copies of medical records he has.

It is important that as a medical specialist that you do not allow yourself to be drawn into
whether or not there is ongoing responsibility on ACC to provide entitlements to a

claimant, but for you to confine your report to providing medical opinions on the medical
evidence available to you.

Please quote purchase order number 2590284 on your accompanying invoice, along with
the claim number quoted at the head of this letter.

Thank you for your time and patience in attending to this request and if you have any
questions in the meantime, please contact me on W (03) 479-6916.

Yours sincerely

Ray Wilson
Technical Claims Manager

L Please quote the claim number at the top of this letter when contacting us
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