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INPUT OF THE SLOVAK NATIONAL CENTRE FOR HUMAN RIGHTS TO THE REQUEST OF THE SPECIAL RAPPORTEUR ON THE RIGHTS OF PERSONS WITH DISABILITIES CONCERNING THE RIGHT TO LIBERTY AND SECURITY OF PERSONS WITH DISABILITIES
The Slovak National Centre for Human Rights (the Centre) is a national human rights institution established in the Slovak Republic, accredited with status B by the International Coordinating Committee of National Human Rights Institutions. As an NHRI, the Centre is a member of the European Network of NHRIs (ENNHRI). The Centre was established by the Act of the Slovak National Council No. 308/1993 Coll. on the Establishment of the Slovak National Centre for Human Rights. Pursuant to Act No. 365/2004 Coll. on Equal Treatment in Some Areas and on Protection from Discrimination, and on amendments and supplements of certain acts, as amended (the Anti-discrimination Act) the Centre acts also as the only Slovak equality body. As an NHRI and Equality Body, the Centre performs a wide range of tasks in the area of human rights and fundamental freedoms including the observance of the principle of equal treatment. The Centre among other powers: 

1) Monitors and evaluates the observance of human rights and the observance of the equal treatment principle;

2) Conducts research and surveys to provide data in the area of human rights; gathers and distributes information in this area; 

3) Prepares educational activities and participating in information campaigns aimed at increasing tolerance of the society; 

4) Provides legal assistance to victims of discrimination manifestations of intolerance; 

5) Issues expert opinions on matters of the observance of the equal treatment principle; 

6) Performs independent inquiries related to discrimination; 

7) Prepares and publishes reports and recommendations on issues related to discrimination; 

8) Provides library services and services in the area of human rights.

1. Please provide information in relation to the existence of legislation and polices that are intended to ensure and protect the right to liberty and security of persons with disabilities.

The Constitution of the Slovak Republic (“the Constitution“) guarantees fundamental rights and freedoms. According to Article 12 para. 1 of the Constitution, all human beings are free and equal in dignity and in rights. Their fundamental rights and freedoms are inalienable, indivisible, imprescriptible and irrevocable. Article 12 para. 2 provides that fundamental rights shall be guaranteed in the Slovak Republic to everyone regardless of sex, race, colour, language, belief and religion, political affiliation or other conviction, national or social origin, nationality or ethnic origin, property, descent or any other status. No one shall be aggrieved, discriminated against or favoured on any of these grounds.

Among fundamental human rights and freedoms, the Constitution of the Slovak Republic also guarantees the right to liberty. 

Article 17
1. Personal liberty is guaranteed.

2. No one may be prosecuted or deprived of liberty otherwise than for the reason and in a manner laid down by law. No one may be deprived of liberty solely because of his/her inability to fulfil a contractual obligation.

….

6.  The law shall lay down in which cases a person can be admitted to, or kept in, institutional health care without his consent. Such a measure must be reported within 24 hours to the court which will then decide on this placement within five days. 

7. The mental state of a person who is accused of a criminal offence may be examined only on the basis of written court order.

  
The right to liberty is also guaranteed under provision of national acts, including the following legislation.
Under the Act No. 153/2001 Coll. on Prosecution, the scope of prosecution is carried out by the prosecutors, inter alia, also by supervision of legality at places, in which persons deprived of their personal liberty or persons whose personal liberty is limited by court decision or decision of other state authority are held. This mandate of prosecutor covers:

· Police detention cells, facilities to serve custody, imprisonment sentence, protection treatment, protection education or detention;
· Detention facilities of third-country nationals, where these people are placed based on a decision on detention under the specific act;
· Detention camps, residence camps, reception centres and humanitarian centres, which are asylum facilities, as well as facilities of temporary accommodation for asylum seekers;
· Institutional care facilities, facilities for serving urgent measures, precautionary (safeguard) measures, educational measures or other measures ordered by court. 

Prosecutor also supervises legality in institutional health care facilities, where persons are held without their prior informed consent. Prosecutor is, inter alia, obligated to issue an order to release a person who is held in the above mentioned institutions illegally without court (or other) decision or in contrary to a court decision or decision of other entitled state authority.


The Act No. 161/2015 Coll. Rules of Civil Non- contentious Litigation (the “Act No. 161/2015 Coll.”) regulates a specific type of proceeding, the proceeding on admissibility of taking a person into or takeover and holding in the healthcare institution (§ 252- § 271). A healthcare institution, where a person is placed, is obligated to inform the court within 24 hours about the takeover of this person without his/her consent. The healthcare institution has the reporting obligation also when this person revokes his/her consent (also within 24 hours). 


If a person admitted into the healthcare institution with his/her consent is limited in free movement or contact with the outside world, the healthcare institution is obligated to notify it within 24 hours of such restriction.


After the validity of resolution, in which the court decided that the takeover of this person into the healthcare institution was permissible, the court then continues in proceeding about admissibility of the holding of this person in the healthcare institution. Upon court decision on inadmissibility of holding a person in the healthcare institution, the healthcare institution is obliged to release immediately the person.

2. Please provide information on relevant legislation and polices related to 

2.1.  exercise of legal capacity

According to the Slovak legislation, everybody can act independently in the range of his/her legal capacity. If a court decides about restriction of legal capacity of a person, this person is represented by legal representative or guardian. 

The Act No.160/2015 Coll. Rules of Civil Contentious Litigation (the “Act No. 160/2015 Coll.”) provides that everyone is allowed to act independently before the court at extent, that he/she has legal capacity. At the extent that the natural person does not have ability to act independently before the court, his/her legal representative or process guardian act on behalf of this person. The court appoints the process guardian to a person, when a person cannot act independently before the court and does not have a legal representative, or in cases, when a legal representative cannot act on behalf of a person or is inactive. 

The Act No. 161/2015 Coll. Rules of Civil Non- contentious Litigation (the “Act No. 161/2015 Coll.”) provides the specific type of proceeding, the proceeding concerning legal capacity. The most significant change, in comparison to the previous legislation is that it is no longer possible to fully deprive a person of his/her legal capacity, the legal capacity can be only limited, or a court can decide about the change of limitation of legal capacity or its regranting. In terms of a person, whose legal capacity is at stake in the legal proceeding, it is important to state the following: A person, whose legal capacity should be the subject of proceeding, is entitled to initiate such proceeding. This person is considered party to the judicial proceeding. This person is also eligible to act fully independent. The court informs this person about her/his procedural rights and obligations, especially about the rights to choose a representative. This guidance of court is made in way, which takes into consideration the health condition of this person. The person whose legal capacity is the subject of legal proceeding is entitled to request the presence of his/her confidant, who is not his/her representative. The court inform this person about such right. The legal proceeding concerning legal capacity is always associated to the proceeding on appointment of a guardian.

Act No. 301/2005 Coll. Criminal Procedure Code (the “Act No.301/2005 Coll.”) provides, that when the accused person is deprived of legal capacity, or his/she legal capacity was limited, this person is represented by his/her legal representative. The legal representative is obliged to carry out these rights also in line with the will of the accused person, but only when it is in favour of the accused person.

2.2. the rights of persons with disabilities in institutions including processes of deinstitutionalisation 

Facilities aimed to provide shelter, care or living arrangement for persons with disabilities are regulated in the Act No. 448/2008 Coll. on Social Services amending and supplementing Act No. 455/1991 Coll. on Small Business Activity (Trade Licensing Act). According to this act, persons with severe disabilities are entitled to social services. This Act provides that social services also cover services aimed to mitigate adverse social situation caused by severe disability, adverse health condition or reaching the retirement age. This relates to, inter alia, provision of social service in facilities for persons, who are reliant on help of other persons (also persons with retirement age). These facilities are:

· supported housing facilities
· facilities for seniors

· care service facilities
· rehabilitation centres

· social services facilities
· specialised facilities

· day-care facilities

Under the mentioned act, a person is entitled (in compliance with legal requirements) to choose a social service, forms of its provision and a provider of social service. The person has, inter alia, the right to receive such social service which range, form and way of provision, enables him/her to exercise fundamental human rights and freedoms, retains his/her human dignity, mobilises self-sufficiency, prevents form the social exclusion and supports inclusion of the person into the society.

The person has also the right to secure the availability of information in understandable form on type, place, aims and manner of provision of the social service, payment for the social service and target group to which the social service is provided. The person has also the right to create conditions that enable him/her personal, telephone, written or electronic contact with a person who he/she determines, mainly for the purpose of protection of his/her rights, and also for maintenance of social bounds with family and community and maintenance of partnership.

The person has also the right to non-interference within his/her personal space (expect of a situation that does not allow delay and when entry is necessary for protection of his/her life, health or property, or protection of rights and freedoms of other persons or protection of property of the facility.

 The person has also the right to participate at determination of living conditions in the facility, through elected representatives, in the field of house order, addressing issues of  conditions and quality of social services, choice of leisure time activities. 

The Slovak Republic initiated the worldwide trend of deinstitutionalisation in 2011. The Ministry of Labour, Social Affairs and Family of the Slovak Republic approved the National Action Plan for the Transition from Institutional to Community-based Care in the Social Service System for the Period 2012-2015 on 14 December 2011.
 The adoption of the national action plan was one of the tasks set out in the Strategy for Deinstitutionalisation of Social Services System and Substitute Care in the Slovak Republic. 

Revision of this national action plan showed that a number of the tasks assigned are also current in the upcoming period and were transferred to the submitted updated National Action Plan for the Transition from Institutional to Community-based Care in the Social Services System for the Period 2016 – 2020.

 
“The objective of this updated document is to set objectives and measures to continue with the DI process, adjust the procedures by which the institutional care of persons with disabilities and the elderly will gradually be replaced with community services, depending on the individual needs of their clients – the recipients of these services. The task is (if possible) to renew family and friendly ties and create new networks of social relationships, exploit and expand the existing ones and create new field and outpatient services used by locals who are equally dependent on such services. Last but not the least, the task of DI NAP 2016 – 2020 is to provide information and allow the greatest possible number of persons responsible for provision, ensuring and level of social services in Slovakia to participate in its implementation.“ 


This document also provides the measures, which should be fulfilled for the purpose of deinstitutionalisation. 


The Minister of Labour, Social Affairs and Family of the Slovak Republic annually submits for the negotiation of government information on the fulfilment of measures which derive from the strategy of deinstitutionalisation.

2.3. involuntary admission to mental health services or other institutions



The Act No. 576/2004 Coll. on Health Care in Article 6 para. 9 provides an exhaustive enumeration of cases, when the health care should be provided also without the informative consent. These cases include also the provision of ambulant care or institutional care to a person, who, as the result of mental illness or with the sign of mental illness, endangers himself/herself and also the surroundings, or if there is a threat of severe aggravation of health care.



Under Article 9 para. 4 of the act, if there is a case of institutional care, which does not require informative consent (in compliance with Article 6 para. 9 subpara. d) the provider is obligated to inform the court about the takeover of this person within 24 hours. The court will decide about the lawfulness of overtaking into the institutional care. Until the court decides, it is possible to carry out only such health treatment, which is necessary for saving life and health of the person or for providing security to his/her environment.
2.4. criteria to be found not criminally responsible (insanity defence, inimputabilidad, etc.)
Under § 23 of the Act No. 300/2005 Coll. Criminal Code (the “Act No. 300/2005 Coll.”), no person incapable of judging the seriousness of an act, which otherwise gives rise to criminal liability, at the time of its commission, or to exercise self-restraint because of mental disorder may be held criminally liable for such offence, unless the Criminal Code provides otherwise.
From the legal provision results, that there must be fulfilled 3 main criteria:

· mental illness
· time of offence of the conduct otherwise criminal

· inability to recognise unlawfulness of conduct or inability to control the conduct
The restriction of legal capacity is not relevant when deciding on whether “the insanity exception” applies.
2.5.  unfitness to stand trial or unfitness to plead 
Among fundamental human rights and freedoms, the Constitution of the Slovak Republic also guarantees the right to judicial and other legal protection (Seventh section of the Constitution, Articles 46, 50). These provisions guarantee the fundamental human rights equally for persons with disabilities.
Article 46

(1) Everyone may claim his/her right by procedures laid down by a law before an independent and impartial court or, in cases provided by a law, at other public authority of the Slovak Republic. 

(2) Any person who claims his/her rights were denied by a decision of a body of public administrative authority may turn to court to review the legality of the decision, unless law stated otherwise. The review of decisions, which relate to the fundamental rights and freedoms, however shall not be excluded from the jurisdiction of courts. 

(3) Everyone have the right to compensation of a damage caused by an unlawful decision of a court, or other public authority or a body of public administrative authority or by another improper official procedure. 

(4) A law shall lay down details and terms of the judicial and other legal protection.

The Slovak legislation provides legal institutes, which ensure access to justice and equality before the law also for persons with disabilities. These „support“ legal institutes aim to balance the factual inequality, e.g. by establishing the process guardian for a person with disability for the purpose of a court trial etc. These institutes ensure equal position of persons with disabilities in proceedings by providing various types of support, even when they are in position of witnesses, complainants or defendants, etc. 

The Act No. 161/2015 Coll. Rules of Civil Non- contentious Litigation (the “Act No. 161/2015 Coll.”) provides that the court applies and interprets the law equally in relation to all parties of judicial proceeding. If the party of the judicial proceeding is a person with disability, the court ensures effective access to justice on equal basis with other parties (Article 4).
The Act No. 160/2015 Coll. Rules of Civil Contentious Litigation (the “Act No. 160/2015 Coll.”) provides that parties to the procedure are equal. This means that they have equal opportunities to use procedural defence and argumentation, except if the nature of the subject matter of the procedure requires strengthened protection of a party in order to balance naturally unequal status of the parties. The court takes into consideration also specific needs of the parties resulting from their health condition. Everyone is allowed to act independently before the court at extent that he/she has legal capacity. At the extent that a natural person does not have ability to act independently before the court, the legal representative or process guardian act on behalf of this person. The court appoints a process guardian to a person, in case he or she cannot act independently before the court and does not have a legal representative or when a legal representative cannot act on behalf of a person or is inactive. 

� https://www.employment.gov.sk/files/legislativa/dokumenty-zoznamy-pod/narodny-plan-deinstitucionalizacie_en.pdf


� https://www.employment.gov.sk/files/slovensky/rodina-socialna-pomoc/socialne-sluzby/national-action-plan-transition-from-institutional-community-based-care-social-services-system-2016-2020.pdf





