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Ho3zunus Poccuiickoii @eaepanuu B OTHOIIEeHHHN NpoekTa KonBeHnnu no
IpaBy Ha pa3BHTHE

Ilo muenmro Poccuiickoii ®epepanyy, NPOEKT, MO CYTH, NPENCTABIISET
co00l  KOMIWISAIMIO  IIOJIOXKEHWH  YHUBEPCAIBHBIX WM  PErHMOHAJBHBIX
MEXIyHApOIHBIX JOTOBOPOB B OOJACTH MOOIIPEHUS M 3aIUTHI [IPaB 4eJIOBEKa, a
TaKKe JTOKyYMEHTOB JEKJIapaTUBHOIO Xxapakrepa. Poccuiickas ®Depepanus He
MOXET MNOAAepXkaTh I0ox00HOe IyOnupoBaHHE M BBEIOOPOYHOE IMTHPOBAHHE,
KOTOpOoe BeleT K (parMeHTallMd MEXIYHapOIHOIO IpaBa W TMOBBIIMIAET PHCK
MOTeHIMAJIBHBIX KOJUIM3HM MMPaBOBBIX HOPM.

B mpoexTe OTCyTCTBYeT onpezaeineHue TepMHUHA «IIPaBO Ha pa3BUTHE) (WIIH,
KaKk MHHHUMYM, HOpMa, B KOTOpOH OBUIM OBl TEpEeYHCICHBI DJIIEMEHTBHI TaKOTO
npasa). B orcyrcTBHe 3Toro 06a30BOro oIpemeNieHHss KOHCTPYKIHS IIPOEKTa
TIpEeACTaBIISeTCSl BeChbMa 3bI0KOA.

Crarps 7 npoekTta npexycMarpuBaeT, YT0 «CTOPOHBI COTTIAIIAIOTCS, YTO BCE
(¢u3IYecKue U IOpUANYECKHe JINLA, HApOJbl, IPYIIIEI U TOCYIapCTBa HECYT OOIIYIO
00513aHHOCTH 110 MEXIYHapOJHOMY IIpaBy He yJacTBOBAaTh B HAPYIIEHHH MpaBa Ha
pasButHe». [laHHas HOpMa 3aTparuBaeT OJHY M3 OCHOB MEXIYHApOIHOTO IIpaBa -
KpYyT CyOBEKTOB MEXyHapOIHOIO IIPaBa, T.e. HOCHUTEJIEH MEXIyHAPOMAHBIX IIPaB U
0053aTeNbCTB. YCTOSBIIASACS IO3UIMS 3aKIFOYAeTCS B TOM, YTO MEXKIYyHapOTHOMN
paBOCyOBEKTHOCTBIO O0JIAIAalOT rOCylapcTBa, MEXIYHAPOIHBIE OpPraHU3alliH, B
OIIpEENICHHBIX CIIy4YasX - Hallii U Hapoabl, Ooprommecs 3a CBOIO HE3aBUCHMOCTb.
Qusnueckue MW IOPHUAMYECKHE JHMI[A, B CBOIO OYepenb, MEXIYHApOTHOM
NpaBOCYOBEKTHOCTRIO He obnanaroT. [Ipu stoM obpaiaer Ha ceGs BHHUMaHHE TO,
9T0 II0 TEKCTy IIpOEKTa 0O0sf3aTeNbCTBA HErOCYJapCTBEHHBIX YYaCTHHUKOB He
packpeiBatorcsd, a Pasgen III  pokymeHTa TOCBSIMEH  HCKIIOYHTEIHHO
00s13aTepCTBaM roCyIapCTB U MEXTYHAPOIHBIX OPraHU3allHi.

Poccuiickas ®enepanys monaraetT, 4To K JAHHOMY BOIIPOCY CTOWJIO OBI
nogxomute ¢ omopod Ha VYecraB OOH wu /[lexnapanuio 0 DpHUHIUIAX

MEXIAYHapOaHOI'O IIpaBa, Kacaronuxess - ApPYKECTBCHHBIX OTHOIIEHUH u

COTpYAHHUYECTBA MEXIY rocyqapcTBaMu B cooTBeTcTBUHM ¢ YcraBom OOH 1970
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rofia, 3aKpeIUIAIOMMX 00S3aHHOCTh KaX[OT0 TOCYAapCTBa «COMEHCTBOBATE IIyTEM
COBMECTHBIX M CaMOCTOATENbHBIX JEHCTBUI BceoOLleMy YBaXEHHIO W
cOOMIONEHMIO IpaB YeJI0BeKa U OCHOBHBIX CBOOO B COOTBETCTBHHU C YCTaBOMY.

Kak mnpexncraBnsercs, B KOMMEHTapHM K TMPOEKTY OBOJBHO BOJIBHO
TOJIKYIOTCsI TTOJIOKeHHsI Beeobmiel neknaparnmu npaB denoBeka 1948 r. (BIITY),
MexayHapoAHOTO IMakTa O IpaKIAaHCKUX W mojuTHdeckux mpasax (MIITIIT) u
MexIyHapOIHOTO IaKTa 00 YKOHOMUYECKUX, COI[HANIBHBIX U KYJIBTYPHBIX IIpaBax
(MITOCKII). Hanpumep, ero aBTOpHI NMPHXOIAT K BBIBOAY, YTO TOT (akT, 4ToO B
BAITY He copepxuTcs YHNOMHHAHHE KOHKPETHOTO HOCHTENS OOS3aHHOCTEH,
O3Ha4aeT, 4YTO TaKue OOS3aHHOCTH HECYT He TONBKO rocymgapcta. [anee, co
CChUIKOM Ha IyHKT 1 ctateu 29 u crarero 30 B/IITY, a takke Ha mpeamOyisl u
nyHKTel 1 crareit 5 MIIITIII u MIIDCKII, nenaercs 3akitouyeHHe, YTO HE
CYLIECTBYET NpaBOBOH 0a3bl, KoTOpas OBl MOATBEpXKIajda IMPEANONIOKEHUE, YTO
MEXAYHApOJHOE IIpaBO MOXXET HAKJIaJIbIBaTh IIPaBOYEIOBEUYCSCKHE 00S3aTeIbCTBA
TOJIBKO Ha roCyapcTBa.

Ipencrasnsercs, 4To Nof06HOE TOJIKOBaHME JaHO Ge3 COOIIONEHH S MPaBHlI,
3aKpEIUIEHHBIX B CTaTbiX 31-32 BeHCKOM KOHBEHIMH O TpaBe MEXIyHApOIHBIX
norosopoB 1969 rona.

Kak cnemyer u3 xommeHTapus, crareu 10, 11 u 12 npoekra, NOCBAIIEHHEIE
00s13aTeNbCTBAM yBaXkaTb, 3aIlMINATE M OCYLIECTBIATH IIPABO Ha DPa3sBUTHE,
COOTBETCTBEHHO, CQOPMYIMPOBAaHEI Ha OCHOBe MaaCTPUXTCKMX IMPHHIUIIOB
2011 . B OTHOWIEHUH JKCTEPPUTOPUATBHEIX O0SI3aTENICTB I'OCYAApCTB B 00IacTh
SKOHOMMYECKHUX, COLUANBHBIX M KyAbTYpHBIX MpaB. Ilomaraem, 4TO [JaHHBIE
IMpuHuunel, pa3paboTaHHBIE PSAOM DKCIEPTOB U3 ytieﬂoro coobirectsa u
HETPABUTENILCTBEHHBIX OpraHu3anuil 6e3 y4acThs TOCyIapCTB U HE OTPaKAFOIIHE
HOPMEBI MEXIYyHApOIHOIO IIpaBa, €ABa JIU MOTYT OBITh HPUHATHI 3a OCHOBY
HECKOJIBKUX CTaTell MPOeKTa MeXTyHapOJHOTO JoroBopa B pamkax OOH.

B maparpacde (c) cratbu 11 roBoputcs 06 00s3aTenbCTBaX TOCYAapCTB 110
«OCYIIECTBIEHUIO HaA30pa 3a JeNOBOM aKTUBHOCTBKO CBOWX KOMIIAHHH, B TOM

qucie 3a pyoexxoM». BBUy HEOIMHAKOBOIO YPOBHS SKOHOMHYECKOTO Pa3BUTHS I10
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CTpaHaM M peruoHaM (KOJIMYeCTBO KOMITaHHHM, WX aKTHMBHOCTH Ha IIOOAIBHOM
PBIHKE H T.JI.) JaHHAs Mepa MOXET IPHBECTU K HEPABHOMEPHOMY PACIIPELEICHHUIO
OTBETCTBEHHOCTH. Kpome TOro, HesCHO, KaK roCylapcTBa MOTYT OCYIIECTBIATH
nof00HOe pETyIHpOBaHUE, IO CYTH, TpeOyrolee HHTEPIpPETAldd BHYTPEHHETO
3aKOHO/ATENbCTBA TPETHUX CTPaH.

B mymkre 1 cratem 13 ynommHaeTcs «oOS3aHHOCTH TOCYIApPCTB
COTPYyAHMYATE», B TOM 4HCIE «OOECIeYrBaTh IOBBIICHHE YPOBHS JKU3HH,
3aH51Tocm, YCIIOBUA SKOHOMHYECKOTO U cOuHaJILHoro nporpecca» (maparpad (b)).
HaHHass GOpPMyNHpOBKa HYXTAeTCs B YTOYHEHHM, TaK KaK MOXET OBITh
HCTOJIKOBaHAa KaK OO0SA3BIBAIOLIAs Pa3BHUTHIE TOCYNApCTBA COTPYAHHYATH B LIEJAX
IIOBBLINIEHUS YPOBHS O1arocOCTOSHUS HAaCeJeHHs pa3BUBAIOIINXCS CTPAH.

He BrnomHe xoppekTHo npuBeneHHoe B maparpade (b) myukra 2 crareu 13
TIIOJIOXKEHHE O «HEOOXONVMOCTH YCTpaHEHMs IOPUAWYIECKHAX MPENATCTBUH s
pasBUTUsA». B 3aBUCHMOCTH OT HHTEpIpeTaliy IOJ TaKHMH IIPENSTCTBHIMHU
MOTYT IOHHUMATbCs JIIOOBIE IOPUOUMYECKHE TOTOBOPEHHOCTH, B TOM YHCIIE B
OKOHOMHYECKO# cdepe, Bkimodas mnpao BTO, TOprosble M HMHBECTHUIMOHHBIE
COTJIAIICHHUS.

IMaparpadom (b) nmynkra 4, crareu 13 mpemaraetcs «npedepeHnuansHbIi
TIOAXOM JUIs pa3sBUBAIOIIMXCA CTpaH». B 3Tol cBs3m oOpamiaeM BHHMAaHHE, YTO B
HacTosIllee BPeMs HE CYLIECTBYeT €AUHOr0 IOAXOAa K  OIpeNelICHHIO
«Pa3BHBAIOIIMXCSA CTPaH» Ha MEXIYHApOIHBIX IUIONIAAKaX HSKOHOMHYECKOTO
npo¢us.

B nmommynkre «a» myHkTa 4 crateu 13 mpoekra peds uper 06
«YHHMBEpCalbHOM, OCHOBAaHHOM Ha IpaBHIaX («rules-based»), OTKpEITOH,
MHOTOCTOPOHHEH M paBHOM TOprosoi cucreMme». Cumrtanu Obl 1e1eCo00pasHEIM
UCKIIIOYUTH CIIOBOCOYETAHHE «OCHOBaHHAs Ha IPaBWIaX» M3 TEKCTa IPOEKTa.
AKTHBHOE HacCaXNEHHE J[aHHON KOHLENIMH MOXET IPUBECTH K pPEBHU3MH
COBPEMEHHON CHCTEMBI MEXAYHapOJHOIO IIpaBa, YTO YPEBATO CEPHE3HBIMU

yrpo3aMH JJisi CTAOMIBHOCTH U 0€30IIaCHOCTH MEX/[yHaPOIHEIX OTHOLICHUIA.
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Poccuiickas ®@enepanys cUMTaeT HelelecOOOpa3HbIM BKIIFOYEHHE B IMPOEKT
cratbu 16 «I'emnepHoe paBeHCTBOY». McXOmuUM W3 TOro, YTO HAHHOMY BOIIPOCY
HoCBANeHa IpoduinbHas KoHBeHIUS 0 TMKBHOALUH BeeX GOPM AUCKPUMHHALIAH B
OTHOIIEHWM JKeHIuH 1979 roma, ydacTHHKaMu KOTOpod sBisrorcs 189
rocyJapcTs, T.e. aOCONIOTHOE OOJNBIIMHCTBO TOTEHIHAIBHEIX YYaCTHHKOB
Oynymieit KoHBeHIIMY 0 TipaBe Ha pa3BUTHE.

B oTHOmenuy cTathy 21 («MexIyHapOMHbIA MHD 1 6€30IacHOCTEY) XOTENH
OBl IOAETHUTHCS CIEAYIOIUME COOOPaKEHUAMH.

ITynkroM 2 yKa3aHHOM CTaTbU NpeAyaraeTcs 3aKpernuTh 00A3aTeIbCTBO
rOCyAapCTB «IPEANPUHUMATE MEpPbl IS JOCTH)KEHHS BCEOOIIEro ¥ IOJHOIO
pasopyKeHUsT TOJA CTPOIMM H 3(P(EKTUBHBIM MEXIYHAPOIAHBEIM KOHTPOJIEM.
CornacHO KOMMEHTapHIO, IpHBEJleHHas HOpMa C(OpPMyJIHpOBaHa ¢ OIOPOM Ha
cratero VI JloroBopa o HepaclpoCTpaHEeHUH siiepHOTO opyxus 1968 roxa (nanee -
JHAO).

HeticTBUTENBbHO, U3 yKazaHHOH Hopmbl JIHAO crnemyert, uro rocymapcrso-
y4acTHHK OepeT Ha cebs 00s3aTeIbeTBO «B JyXe H00poii BOJIKM BECTH IIEPETOBOPHI
00 >(QGeKTHBHBIX Mepax IO IPEeKPAIleHHI0 TOHKH SHAEPHBIX BOOPYXECHHUM B
Ommkaiimem OymymeM 1 sgepHOMY pasopyxeHuro». [Ipu 3ToM, cienys mpaBHIaM
TOJIKOBaHMsI, MPEIYCMOTPEHHBIM ITyHKTOM 2 cTaThbd 31 KOHBEHIUM O IIpaBe
MEXIYHapOIHEIX TOTOBOPOB 1969 rona, NaHHYIO CTaThblo ClIEAyeT TOJKOBAaTh BO
B3aUMOCBA3H ¢ IpeamOyinoi. Ilpexxae Bcero, mpemmerom JIHSIO sBiserca He
BCEOOIMI ¥ TONHBIM 3alpeT SAEPHOTO OPYXHUs, a «IpPENOTBpalleHHe ero Gonee
IIKPOKOTO PACIPOCTPAaHEHH», KOTOPOE «CEPhE3HO YBEIUYHUBAIO OBl OMACHOCTH
SIEpHON BOMHED) (BTOPOM, TpeTHil M 4eTBEPTHIA ab3ambl npeambyns JJHSIO). B
ab3anax 4eTBEPTOM, JEBATOM, AECSATOM H ABEHAIIATOM PEYb MAET O «HAMEPEHHI
rOCyapCTB-yYaCTHHUKOB «IIO BO3MOXXHOCTH, CKOpee, JOCTHUTHYTH IMpeKpalleHus
TOHKM BOODYXEHWH M IPUHATH 3()GEKTUBHBIE MEpHl B HAIPABIECHHH SAIEPHOTO
pasopyxenus». B xontexcre JHAO kxak Ha spmepHble IepKaBhl, Tak X Ha
rocylapcTBa, He 00JIafialolue SIepHBIM OPYyXKHEM, BO3JIaraloTcs 0013aTeIbCTBa 110

HEePacIpOCTPaHEHHIO AEPHOIO OPYXKHUS, a He TIOJHOMY Pa30opy:KEHHIO.




JAHAIO perynupyeT NpaBOOTHOIIEHHS B 00JaCTH SAEPHOTO Pa3OpyKEHHS B
caMoM 00IIeM IIIaHe, OrPaHUYHBAsICh YCTAHOBJICHHEM «PAaMOK» TOr0 Mpolecca U
HE BTOPrasCh B IPEPOraTMBBl SANEPHBIX JepXkaB, BEAYIIUX IPEIMETHbIC
IIEPErOBOPHI 10 JaHHOM MPoOIeMaTHKe MM IPUHIMAIOIINX OXHOCTOPOHHUE MEPHI
110 OTPaHUYEHHUIO U COKPAIICHHUIO CBOUX S/IEPHBIX MMOTEHIHUAIOB.

Bce pelictByromue MexayHapogHBIE JOTOBOPBI, NpPeyCMaTpPHBAIOLIHE
3alpeT Ha TOT HJIM WHOM BHJ| JEATEIBHOCTH, CBS3aHHOW C SACPHBIM OpPY)KHEM
([oroBop © 3ampellleHUd WCIBITAHUHA SOEpHOTO OpPYXHS B arMmocdepe, B
KOCMHYECKOM IIPOCTpaHCTBE M Iox Bomoil 1963 roma, JloroBop o 3ampemeHdAn
pasMelleHys Ha JJHE MOPEi ¥ OKEaHOB U B €T0 HeApax SAEPHOTO OPYXKHUSA U JPYTUX
BHJIOB OPY>XHsI MacCOBOTO yHHqTomeHI/m‘ 1971 roma, loroBop 06 AHTapKTHKe
1959 roma m 1p.), 3aKiOYaNUCh IIPU AKTUBHOM YYacTHH SIEPHBIX Jepxkas. [Ipu
3TOM CIIeAyeT MIOHMUMATh, YTO B COBPEMEHHOM MEXIYHApOJHOM IpaBe HET HOPMEI,
YCTaHABIIMBAIOIIEH 3alpeT Ha OONagaHWe sIAepPHBIM 6py>Kp1eM ¥ WCIOJIB30BaHUE
€ro IOTeHLIKAJIa CTPATErnIeCcKOTO ClIePKUBaHUS.

Kpome TOro, B KOHCynsTaTMBHOM 3akiroueHnn MexnyHaponuoro Cyma
OOH ot 8 mronst 1996 rona 1o meny o 3aKOHHOCTH YTPO3bI SIEPHEIM OPYKHEM MU
€ro IIPUMEHEHHMH IIOATBEPXKAEHO IIPAaBO SAEPHBIX JIepkKaB Ha oONafaHue SIEPHBIM
OpYXHEM.

Ilo wmamemy MHEHMIO, IyHKT 2 crtatbd 21 TpoekTa Mpeajiaraer
IPUHIUIWAILHO MHOM, OTIIMYHBINA OT CYIIECTBYIOLIETO IMOIXOJ K PEryIHPOBaHHIO
MEXTOCYIapCTBEHHEIX OTHOIIEHMH B O00JacTH KOHTPOJSA Haj SAePHBIMH
BOODPYXXEHUSIMH H SAECPHBIM pasopyxeHueM. CuuTaeM Ieneco06pasHbIM 00
UCKIIIOYHUTE €I0, JTUO0 OrpaHUYUTHECS (HOPMYITHPOBKO#, 9TO CTOPOHBI MIPEAIPUMYT
BCE€ MEPEI 110 BEIIIOJIHEHUIO B3STHIX UMH paHee 00s3aTeIbCTB B JaHHOM 00J1acTH.

Cratbs 23 npoekTa, IOCBSIIEHHAs BOIIPOCAaM TOJNKOBaHHUS, CHOPMY/IHPOBaHA
BECbMa MPOTHBOPEYMBO. B 3TOH CBA3M HCXOOMM H3 TOTO, YTO BCE BOIPOCHI,
KacarloIuecs MpaBWJI  TOJKOBAaHMS MEXIYHapOIHBIX JOTOBOPOB, IOPsAAKA
IPUMEHEHHA II0CIEN0BAaTEeIbHO 3aKIIOYEHHBIX MEXIYHApOIHBIX JOTOBOPOB,

OTHOCAIMUXCA K OJHOMY H TOMY XK€ BOHOpPOCY, U IIpOYHEC BOIPOCHl IIpaBa
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MEXIYHApOJHBIX JIOTOBOPOB YyxXe yperyiaupoBaHbl KoHBenmmed 1969 roma, a
Oymymas: KoHBeHIMA 0 IpaBe Ha pa3BHUTHE €Ba JIH MOXET MOCIYXKUTH OCHOBOM
IS IEPECMOTpPA CTONIb PyHIAAMEHTAIbHBIX HOPM MEXIYHApOIHOTO IpaBa.

YuuTeiBasg YHUKAIBHBIA XapaKTep OpraHOB, KOTOPBIE MPEAJIAracTcs CO34aTh
CormacHo cTarbaM 24 u 26 mpoekTa (KOHQEpeHIUs ToCyHapCTB M MEXaHH3M
MMIUIEMEHTALMY), CYUTANU OBl IeNeCOOOpPasHbIM HCKIIOYHTL JIIOOBIE CXEMBI
HHTPY3UBHOIO MIJIM OIICHOYHOIO KOHTpOJd. PexoMeHnoBamu OBl OrpaHUYMTHCS
IPENOCTABIIEHUEM INEPUOIUYECKUX JOKIAZO0B, IPOBENCHHEM CaMOCTOATEIbHOM
BHYTPEHHEHW OLIEHKH, HO 0e3 ee JalbHEHIIEero SKCIepTHOro o63opa, u 06e3
IIPOLEAYPBl PACCMOTPEHMS COOOIIECHHA.

MOHHUTOPHHIOBBIE NMPOLEYPHl MOXXHO OBLIO OBI CHIENIaTh OMIIMOHATBHBIMH,
Halp¥Mep, IIyTeM BKIIOYEHUS HX B COOTBETCTBYIOUIMH (DaKyJIbTaTHBHBIM
IIPOTOKOJI.

BriseiBaeT BONPOCHl MHOANYHKT «C» IIyHKTa 3 cTarbu 26 MPOEKTa,
IPEATNOIaraloIlyi, YT0 MEXaHU3M UMILIEMEHTalUU 110 3aIpocaM HOCHTeNel npasa
OyZeT YHONHOMOYEH «KOMMEHTHpPOBATh CHUTYalldid, B KOTOPEIX HX MpPaBO Ha
pasBuTHE OBUIO HEraTHBHBIM 00pPa3oM 3aTPOHYTO HECOOIIONEHHEM TOCYAapCTBOM
ero 00s3aTeNbCTBA COTPYAHHYATh, KaK OTO IOATBEPXKIEHO ¥ IPHU3HAHHO
Hacrosmes KonseHnwmit». Ilpyu 3ToM B KOMMEHTapUH IMOSCHAETCS, YTO B JAHHOM
IYHKT€ HaMEPEHHO YIMOTPEOISIETCs CIOBO «TOCYIAapCTBO», & HE «IOCYIapCTBO-
YYaCTHHMK», 4YTOOBI  JaTh  MEXaHW3My  HMMIUIEMEHTAllMM  BO3MOXKHOCTb
paccMaTpuBaTh CUTyallUd HapylIeHUs npaB 1o Oymymieit KoHBEHIIMM HE TOIBKO B
OTHOIIEHUH €€ CTOPOH, HO M TPEThUX IOCyJapCTB, He yUacTBYOMmuX B KonseHIumy.
ITonaraem, ogHako, YTO HaHHYIO HOPMY ClieAyeT KPUTHYECKM OLIEHHMBATh B CBETE
crarbv 34 Konsennuu 1969 roma, mpemycmarpuBaromeii o0lee IpaBHIO, IO
KOTOPOMY «ZIOIOBOpP HE CO3JaeT 00s13aTeIbCTB WU IIPaB ISl TPETHETO TOCYAapCTBa
6e3 ero Ha To comacusa». McxomuM H3 TOTO, 9TO, B3AB Ha cebsi 00s3aTelnbCTBO
COTPYAHMYATh 0 OOLIEMy MEXIyHapOIHOMY IpaBy, 'OCYAapCTBO - HE SBIAACH
croponoii Oyaymeli KoHBeHImuu - He naBango CBOEro COmIacus Ha PacCMOTpEHHe

MEXaHU3MOM HUMIUIEMEHTAIIUH KaKuX-JIH00 3aIIpOCOB B OTHOINICHUH ce0s.
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O6parunn BHEMaHHE TakKe Ha CTaThio 29 MpOoeKTa, MpeayCMaTpUBAaIOILyIO
BO3MOXXHOCTh [JI MEXIYHApOAHBIX OpraHM3allU{ CTaTh YYaCTHUKOM Oyaymieit
Kousenimu. Ilonaraem, 9to, Bcxons U3 cnelu(HUKA OpeaIMeTa COIalleH s, CpeIu
CyOBEKTOB, OTBETCTBEHHBIX 3a €ro COONIOIeHHe, BEPHBEIM OyleT yKa3aTh JWIIb
rocyJapcTsa, TaK KaKk MMEHHO Ha HHUX BO3JI0O)KEHa OCHOBHAash ()YHKIHSA II0
obecreueHuIo IpaB CBOero HacesdeHus. Kpome Toro, s IpaBOYENOBEYECKHX
MEXAYHApOIHBIX JOTOBOPOB HE SBISIETCS THUNWUYHBIM y4YacTHE B HHX
MEXAYHapOIHBIX OpraHu3alnii.

Crarpei 33 mpoekra IpemjlaraeTcs pemarh BO3HUKAIOIIME Pa3HOITIACHS
MeXIy zIByMsi H Oojiee CTOpOHaMH, B TOM 4YHCJIEe IIyTeM OOpallleHHusS B
Mexnaynaponusii cyn OOH. B ciaydae mnpuHSTHS Takod (GOPMYIHPOBKH
CYIIECTBYET IOTEHIUAJBHBI pPHCK TOro, 4To B Cyd OymeT HampasieH
3HAYUTENbHBIA MAacCUB €], 0 CYTH, CBS3aHHBIM C BEIITOJIHEHHEM YaCTHBIMM

KOMITAaHUSMH CBOUX 00S13aTeNILCTB.




Unofficial translation

Position of the Russian Federation on the draft Convention on the Right to
Development

According to the Russian Federation, the draft, in fact, is a compilation of the
provisions of universal and regional international treaties in the field of promotion
and protection of human rights, as well as declarative documents. The Russian
Federation cannot support such duplication and selective quoting, which leads to
fragmentation of international law and increases the risk of potential conflicts of
legal norms.

The draft does not contain a definition of the term "right to development" (or,
at least, a norm that would contain the elements of such a right). In the absence of
this basic definition the concept of the draft looks very vague.

Article 7 of the draft provides that "States Parties agree that all human and
legal persons, peoples, groups and States have the general duty under international
law to refrain from participating in the violation of the right to development". This
norm affects one of the foundations of international law — the list of subjects of
international law, i.e. bearers of rights and obligations under international law. The
well-established position is that States, international organizations, in certain cases
— nations and peoples fighting for their independence have international legal
personality. Individuals and legal entities, in turn, do not have international legal
personality. At the same time, it is noteworthy that the draft does not spécify the
obligations of non-State actors, and Part III of the document is devoted exclusively
to the obligations of States and international organizations.

The Russian Federation is of the view that this issue should be addressed based
on the UN Charter and the Declaration on Principles of International Law Friendly
Relations and Co-operation Among States in Accordance with the Charter of United
Nations of 1970, which enshrine the duty of each State "to promote through joint
and separate action universal respect for and observance of human rights and

fundamental freedoms in accordance with the Charter".
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It seems that the commentaries to the draft rather loosely interprets the
provisions of the Universal Declaration of Human Rights of 1948 (UDHR), the
International Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR). For example, its
authors conclude that the fact that the UDHR does not mention a specific duty bearer
means that such duties are not borne only by States. Further, with reference to
paragraph 1 of article 29 and article 30 of the UDHR, as well as to the preamble and
paragraphs 1 of articles 5 of the ICCPR and ICESCR, it is concluded that there is no
legal framework that would prove the assumption that international law can impose
human rights obligations only on States.

It seems that such an interpretation is given without observing the rules laid
down in articles 31-32 of the Vienna Convention on the Law of Treaties of 1969.

As follows from the commentary, articles 10, 11 and 12 of the draft on the
obligations to respect, protect and implement the right to developnient, respectively,
are formulated on the basis of the Maastricht Principles on Extraterritorial
Obligations of States in the Area of Economic, Social and Cultural Rights of 2011.
We are of the view that the principles that were developed by a number of academics
and non-governmental organizations without the participation of states do not reflect
the norms of international law and can hardly be taken as the basis for several articles
of the draft of the international treaty within the framework of the UN.

Paragraph (c) of article 11 refers to the obligations of States to exercise
supervision over "the legal person conducting business activities, including those of
a transnational character, is domiciled in the State Party". Due to the uneven level of
economic development across countries and regions (the number of companies, their
activity on the global market, etc.), this measure can lead to an uneven distribution
of responsibility. In addition, it is unclear how States can implement such regulation,
which in fact requires the interpretation of the domestic legislation of third countries.

Paragraph 1 of article 13 refers to the "duty of states to cooperate", including
"to promote higher standards of living, full employment, and conditions of economic

and social progress and development" (paragraph (b)). This formulation needs to be
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clarified, since it can be interpreted as obliging developed States to cooperate in
order to improve the well-being of the population of developing countries.

The provision in paragraph (b) of paragraph 2 of article 13 on the need "to
ensure that obstacles to the full realization of the right to development are
eliminated" is not quite correct. Depending on the interpretation, such obstacles can
be understood as any legal agreements, in particular in the economic sphere,
including WTO law, trade and investment agreements.

Paragraph (b) of paragraph 4, article 13 proposes a "special and differential
treatment for developing countries". However, at present there is no single approach
to the definition of "developing countries" within the international economic fora.

Subparagraph (a) of paragraph 4 of article 13 of the draft refers to "a universal,
rules-based, open, non-discriminatory and equitable multilateral trading system".
We would consider it appropriate to exclude the phrase "rules-based" from the text
of the draft. The active implementation of this concept can lead to a revision of the
modern system of international law, which can create serious threats to the stability
and security of international relations.

The Russian Federation considers it inappropriate to include article 16
"Gender equality"” to the draft. We are of the view that the relevant Convention on
the Elimination of All Forms of Discrimination against Women of 1979, to which
189 States are parties is devoted to this issue.

With regard to article 21 ("International peace and security"), we would like
to share the following observations.

Paragraph 2 of this article proposes to establish the obligation of States to
“undertake to pursue collective measures with the objective of achieving general and
complete disarmament under strict and effective international control”. According
to the commentaries, the above norm is formulated based on article VI of the Treaty
on the Non-Proliferation of Nuclear Weapons of 1968 (hereinafter referred to as the
NPT).

Indeed, it accordance with the above-mentioned norm of the NPT the State

Party has the duty to "pursue negotiations in good faith on effective measures
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relating to cessation of the nuclear arms race at an early date and to nuclear
disarmament". At the same time, following the rules of interpretation contained in
paragraph 2 of article 31 of the Vienna convention on the law of treaties of 1969,
this article should be interpreted in conjunction with the preamble. First of all, the
subject of the NPT is not a general and complete prohibition of nuclear weapons, but
"the prevention of wider dissemination of nuclear weapons", which "would seriously
enhance the danger of nuclear war" (paragraphs 2, 3 and 4 of the preamble of the
NPT). Paragraphs 4, 9, 10 and 12 refer to the "intention" of the participating States
"to achieve at the earliest possible date the cessation of the nuclear arms race and to
undertake effective measures in the direction of nuclear disarmament". In the context
of the NPT, both the nuclear Powers and the non-nuclear-weapon States have
obligations for the non-proliferation of nuclear weapons, but not the complete
disarmament.

The NPT regulates legal relations in the field of nuclear disarmament in the
most general terms, limiting itself by establishing the "framework" of this process
and not encroaching on the prerogatives of nuclear Powers conducting substantive
negotiations on this issue or taking unilateral measures to limit and reduce their
nuclear capabilities.

All existing international treaties related to prohibition of a particular type of
activity related to nuclear weapons (the Treaty Banning Nuclear Weapon Tests in the
Atmosphere, in Outer Space and Under Water of 1963, the Treaty on the Prohibition
of the Emplacement of Nuclear Weapons and Other Weapons of Mass Destruction
on the Sea-Bed and the Ocean Floor and in the Subsoil thereof of 1971, the Antarctic
Treaty of 1959, etc.) were concluded with the active participation of nuclear Powers.
At the same time, it should be understood that there is no norm in modern
international law on prohibition of the possession of nuclear weapons and the use of
their strategic deterrence.

In addition, the advisory opinion of the International Court of Justice of 8 July
1996 on the Legality of the Threat or Use of Nuclear Weapons confirmed the right

of nuclear Powers to possess nuclear weapons.
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In our opinion, paragraph 2 of article 21 of the draft suggests a fundamentally
different approach to regulating interstate relations in the field of nuclear arms
control and nuclear disarmament. We consider it expedient either to exclude it, or to
limit ourselves to the wording that the parties will take all measures to fulfil their
previous obligations in this area.

Article 23 of the draft, which deals with issues of treaty interpretation, is
formulated in a controversial manner. In this regard, we assume that all issues related
to the rules of interpretation of international treaties, the procedure for applying
consistently concluded international treaties relating to the same issue, and other
issues of the law of international treaties have already been settled by the 1969
Convention and the future Convention on the Right to Development can hardly serve
as a basis for revising such fundamental norms of international law.

Bearing in mind the unique nature of the bodies proposed to be established
under articles 24 and 26 of the draft (the Conference of States and the
implementation mechanism), we would consider it appropriate to exclude any
intrusive or evaluation control schemes. We would recommend limiting ourselves to
providing periodic reports, conducting an independent internal assessment, but
without further expert review and a complaints procedure.

Monitoring procedures could be made optional, for example, by including
them in the relevant optional protocol.

There are some doubts regarding subparagraph (c) of paragraph 3 of article 26
of the draft, suggesting that the implementation mechanism, at the request by rights
holders, will be authorized "to comment on situations in which their right to
development has been adversely affected by the failure of States to comply with their
duty to cooperate, as reaffirmed and recognized under the present Convention". At
the same time, the commentaries explains that in this particular paragraph the term
"State" is deliberately used instead of "State Party" in order to provide the
implementation mechanism the opportunity to consider situations of violation of
rights under the future Convention not only in relation to its Parties, but also third

States not participating in the Convention. We believe, however, that this rule should
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be critically evaluated in light of article 34 of the 1969 Convention, which contains
a general rule that "a treaty does not create either obligations or rights for a third
State without its consent". It is our understanding that, having assumed the general
obligation to cooperate under international law, the State — not being a party to the
future Convention — did not give its consent to the consideration of any
communication regarding itself by the implementation mechanism.

We also drew attention to article 29 of the draft, which provides the
opportunity for international organizations to become a party to the future
Convention. We are of the view that, based on the specific subject of the treaty, it
will be appropriate to refer only to the states among the subjects responsible for its
implementation, since they have primary responsibility to ensure the rights of their
population. Moreover, it is not typical for human rights international treaties to
consider international organizations as its parties.

Article 33 of the draft proposes to resolve disputes between two or more
parties, including by applying to the International Court of Justice. If such an
approach is adopted, it will create a potential risk that a significant number of cases

related to the obligations of private companies will be sent to the Court.



