This chapter seeks to critically examine the work
undertaken by the Human Rights Council’'s Working
Group on the Right to Development (Working Group)
and its high-level task force on the implementation of
the right to development (task force) in operationaliz-
ing the right. More specifically, it analyses the right
to development criteria outlined by the task force at
its third session, in 2007 (see A/HRC/4/WG.2/
TF/2) for its conceptual adequacy and the ease of
operational practice, with a view to promoting the
implementation of the right. In presenting the analysis,
the chapter builds on an earlier paper on this sub-
ject (A/HRC/12/WG.2/TF/CRP.6) presented by the
author to the task force at its fifth session, in 2009,
and discussions at that meeting (see A/HRC/12/
WG.2/TF/2 and Corr.1). It also draws on parallel
work undertaken by the author for the Office of the
United Nations High Commissioner for Human Rights
(OHCHR) in developing the framework to identify
indicators for promoting and monitoring the imple-
mentation of human rights, in general.’
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The criteria suggested by the task force were
developed in the context of an analysis of Millennium
Development Goal 8 on the global partnership for
development from a right to development perspective.
These were subsequently reviewed by the task force
at its fourth session, in 2008 (see A/HRC/8/WG.2/
TF/2) with a view to making them more comprehen-
sive in reflecting the scope of the right as elaborated
in the Declaration on the Right to Development. While
agreeing on the criteria, the Working Group was of
the view that a pilot assessment of some selected
global development partnerships for their relevance
in promoting the implementation of the right to devel-
opment would help in the review and progressive
refinement of the suggested criteria. The implicit
assumption being that such an exercise would con-
tribute to clarifying the content and the policy focus
required in implementing the right to development for
improving universal enjoyment of rights and human
well-being. Some results from this exercise have been
presented in this book. It appears that the exercise
may have fallen short in enhancing the much-needed
unique operational perspective on the right to devel-
opment that could appeal equally to the human
rights community as well as to development practi-
tioners.

The present chapter suggests that in order to
address this concern for clarifying the content of the
right to development, through the selection and modi-
fication of its operative criteria, it is important to have
a comprehensive set that go beyond the suggestions
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made at the fourth session of the task force and are
explicitly anchored in the normative basis of the right.2
It is also important to highlight the potential relevance
of the right to development to extant governance and
development practices in furthering the realization of
human rights. Such an approach could help in devel-
oping a set of operational tools (including indicators),
guidelines or elements of an international legal instru-
ment on the right and support a periodic assessment
of its progress.

Several concerns need to be addressed in this
context. First of all, it is important to outline a frame-
work that lays down the logic of the selection of right
to development criteria. In the absence of such a
framework, any exercise that seeks to put together
these criteria could be reduced to a random listing of
different formulations, creating ambiguity rather than
clarity on the operational content of the right. Sec-
ondly, it is equally important to ensure that the elabo-
rated criteria are either manifestly operational or are
supported by tools (indicators), quantitative as well as
qualitative, that make explicit the practical dimension
of the selected criteria. A third concern is to ensure
a reasonably exhaustive reflection of the normative
basis of the right in the elaborated criteria. This is
particularly relevant if the criteria under review have
to clarify the content of the right to development and
help in taking forward the measures seen as being
useful to further its implementation. Moreover, among
the elaborated criteria, some would be more relevant
for implementing the right at the international level,
such as those for assessing global partnerships for
development from a right to development perspective.
At the same time, there would be other criteria that
could better reflect the progress in country strategies
for the implementation of the right. A disproportionate
focus on one or the other set of criteria could end up
compromising the relevance of the right in informing
development and governance processes for realiz-
ing human rights. Indeed, in a globalized world the
national and the international dimensions of the right
cannot be viewed in isolation from each other.

This chapter addresses some of these concerns
by putting together a conceptual and methodologi-
cal approach to support a comprehensive framework

2 This suggestion was considered and adopted by the task force when the
author made a presentation at its fifth session in April 2009. The task force
went on to adopt the framework that the author had outlined in document
A/HRC/12/WG.2/TF/CRP.6. The present chapter, a revision of that pa-
per, besides explaining the rationale for the framework adopted by the task
force puts some related issues in a larger perspective to help guide future
work on furthering the implementation of the right to development. In cer-
tain respects this chapter goes beyond the original suggestions presented
to the task force.

for operationalizing the right to development. With
that objective in mind, section Il revisits the notion of
human rights and the right to development as laid out
in the Declaration and outlines the OHCHR indicator
framework for operationalizing human rights stand-
ards and obligations. Section Ill analyses the right to
development normative framework and its interpreta-
tion by the human rights mechanisms, including the
Working Group and the task force, the work under-
taken by the first Independent Expert on the right to
development and some other relevant literature. This
helps in pinning down the essential elements or the
content of the right for anchoring the criteria. Section
IV uses the articulated normative content of the right
from the earlier section to review and modify the task
force criteria. It uses the revised criteria to identify
the requisite tools, quantitative as well as qualitative,
that help make them more operational. This approach
places the operationalization of the right to develop-
ment in the larger context of the work being under-
taken by OHCHR, at the request of the treaty bodies,
to identify indicators for promoting and monitoring
the implementation of human rights. The concluding
section V outlines some suggestions that could help
in setting the future agenda for the work on the right
to development in the United Nations human rights
mechanisms.

Human rights are universal legal guarantees
protecting individuals and groups against actions and
omissions that interfere with fundamental freedoms,
entitlements and human dignity.® Further, human rights
are inalienable, interrelated, interdependent and indi-
visible.# The underlying feature of any right is that it

% See, for instance, OHCHR, Frequently Asked Questions on a Human Rights
Based Approach to Development Cooperation (New York and Geneva,
200¢), p. 1.

4 Irrespective of the nationality, place of residence, sex, national or ethnic
origin, colour, religion, language or any other status, human rights are
inherent fo all human beings. Moreover, human rights are inalienable and
are to be enjoyed universally. They cannot be taken away, except in specif-
ic situations and according to due process. For example, the right to liberty
may be restricted if a person is found guilty of a crime by a court of law,
or certain fundamental human freedoms may be temporarily suspended
in times of national emergencies. Further, human rights, whether they are
civil and political rights such as the right to life, equality before the law
and freedom of expression; economic, social and cultural rights, such as
the rights to work, social security and education; or collective rights, such
as the rights to development and self-determination, are all interrelated,
interdependent and indivisible. Interrelatedness of human rights implies
that an improvement in the realization of any one human right is a function
of realization of all, or some, or at least one, of the other human rights. Any
two rights are interdependent if the level of enjoyment of one is dependent
on the level of realization of the other. The notion of indivisibility of human
rights requires that improvement in the enjoyment of any human right can-
not take place at the expense of violation or retrogression in the outcomes
associated with the realization of any other right.
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identifies right holders who, by virtue of being human,
have a claim over certain entitlements; and there are
duty bearers, who are legally bound to respect, pro-
tect and fulfil the entitlements associated with those
claims.®* Human rights law obliges the State and
other duty bearers to do certain things and prevent
themselves and others from taking such actions that
infringe on or compromise the fundamental freedoms
and rights of people. In invoking rights, it is not only
important to identify the entitlements, but it is equally
important to specify the agents who have the duty
to bring about the enjoyment of those entitlements.¢
Thus, there are rights of individuals and peoples
(group rights such as the right to development or the
rights of indigenous peoples) and there are correlate
obligations, primarily for States—individually and col-
lectively—and their institutions.”

It is universally accepted that these entitlements
encompass the complete scope of human engagement
from its economic, social and cultural aspects to the
civil and political dimensions of an individual’s life.
Standards have been established and their normative
basis elaborated in various instruments including the
Universal Declaration of Human Rights and the core
international human rights treaties.® However, there
is not as much clarity and agreement on what the
responsibilities and obligations of the duty bearer are

5 In the human rights literature, these are referred to as the “Maastricht
principles”, which define the scope of State obligations, generally in
the national context, but which could well be applied to describe the
nature of State obligations at the international level (Maastricht Guide-
lines on Violations of Economic, Social and Cultural Rights of 1997 (see
E/C.12/2000/13)).

¢ See, for instance, Amartya Sen, Development as Freedom (Oxford, Oxford
University Press, 1999), pp. 227-231 for a development perspective on
human rights.

7 Further, these obligations, as Sen (ibid.) points out, could be “perfect ob-

ligations” or “imperfect obligations”. The former relate to immediate obli-

gations (principally to civil and political rights) such as the obligation to
respect (States must not deny enjoyment of a right) or the obligation to pro-
tect (States must prevent private actors/third parties from violating a right),
where the method for meeting the obligation by the duty bearer is known
and well defined and can be enforced through a judicial process. In the
latter case, it may be difficult to accurately identify the action required by
the duty bearer to meet its obligations. It typically includes the obligation to
promote (creating the policy framework to support the enjoyment of rights)
and to provide (allocation of public resources to ensure that people realize
and enjoy their rights). The claims in this case relate to implementation of
the duty bearer’s commitments to pursue certain policies for achieving a set
of desired results. Often, the imperfect obligations are not justiciable (they
relate principally to economic and social rights) and, due to resource con-
straints, the duty bearer may take a progressive approach in fulfilling them.

However, this distinction is not overtly supported in contemporary human

rights discourse, where the emphasis is on indivisibility and a symmetric

treatment of all human rights.

Alternatively, the International Bill of Human Rights, which mainly compris-

es the Universal Declaration of Human Rights, the International Covenant

on Economic, Social and Cultural Rights and the International Covenant
on Civil and Political Rights. The other instruments designed to address the
situation of special groups and regions in the promotion and protection
of human rights are the International Convention on the Elimination of All

Forms of Racial Discrimination, the Convention on Elimination of All Forms

of Discrimination against Women, the Convention on the Rights of the Child

and the Convention against Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment.

@

and, more specifically, how they have to be assessed.
Indeed, in real life it is difficult to identify the policies
and the measures that could uniquely define these
obligations. While a loose causal link can easily be
identified, it is almost impossible to establish a one-
to-one correspondence between a policy instrument
and the extent of its impact on a desirable human out-
come. It is more likely that a desired social outcome is
influenced by more than one policy measure and, at
the same time, a policy measure may have an impact
on multiple outcomes.

In most instances, one has to be satisfied with the
identification of a set of policies and the correspond-
ing instruments that correlate with a set of desired
social outcomes. In the case of the right to develop-
ment, the problem is further compounded by the fact
that unlike other human rights it derives its legitimacy
from the Declaration on the Right to Development—
an all- encompassing “political document”—and not
a legally binding instrument. For any legally binding
instrument, even when the link between measures
expected of States parties in fulfilling their obligations
and the corresponding desired social outcomes is not
all that obvious, such measures are likely to enjoy bet-
ter acceptance and commitment by the duty bearers
to the extent that they are seen as an extension of an
international treaty. Moreover, from the perspective of
a development practitioner, the elaborated normative
standards on rights, as well as the narrative on corre-
late duties, suffer from a certain lack of concreteness
that makes it difficult to identify tools and a method-
ology that establish the added value of human rights
concepts in development policy.

The human rights framework also identifies cer-
tain cross-cutting norms or principles such as participa-
tion, empowerment, non-discrimination and equality,
transparency and accountability, including the rule of
law and good governance, at the national and inter-
national levels, which are expected to guide the duty
bearers in the conduct of the process to secure human
rights.” In the event of violation or denial of rights,
the approach emphasizes availability of appropriate
means fo seek redress.

The Declaration on the Right to Development,
adopted by the General Assembly in 1986,'° in

? These cross-cutting norms or principles have also been reiterated by the
Working Group at its various sessions as being relevant for the implemen-
tation of the right to development.

19 See also resolution 41/133 on the right to development.
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its article 1 states that “[t]he right to development
is an inalienable human right by virtue of which
every human person and all peoples are entitled to
participate in, contribute to and enjoy economic,
social, cultural and political development, in which
all human rights and fundamental freedoms can be
fully realized”. Such a broad-based notion of devel-
opment in terms of economic, social, cultural and
political advancement directed at the full realization
of all human rights and fundamental freedoms trans-
formed the right to development from a mere claim for
a supportive international economic order, rooted in
the period of decolonization, to a multifaceted and a
cross-cutting human right."’

It is important to recognize a salient feature
of the right, which makes it somewhat distinct from
other substantive and procedural human rights,'? as
well as from the more commonly used concept and
terminology of rights-based approaches (to develop-
ment).’® This relates to the intrinsic complementarity
between the national and the international dimension
of the right, with a relative emphasis on the latter. It
can be explained partly by the historical moorings
of the right to development in the decolonization era
and partly by the very nature of the right as an inte-
grated framework of rights, or as an “umbrella right”.
The international human rights standards recognize
the universality of State obligations—individually and
collectively—and the importance of international co-
operation in the realization of rights. However, when

" In its early conception in the 1970s and early 1980s, within the confines
of the international arena, the right to development was seen as a right
of communities, States and peoples subjugated by colonial domination
and exploitation. It was a collective right whose claim holders were the
juridical persons at various levels of groupings such as States, regions,
provinces, municipalities or fowns and the duty holders were the State,
the developed countries and the international community. It was not until
later that the right was also conceptualized in municipal law in addition to
international law. See Rajeev Malhotra, “Right to development: where are
we today?”, in Reflections on the Right to Development, Arjun K. Sengupta
and others, eds., Centre for Development and Human Rights (New Delhi,
Sage Publications, 2005) for further details.

It is sometimes useful to make a distinction between a substantive human
right such as the right to education (Universal Declaration, art. 26) or the
right to life (ibid., art. 3) and a procedural right such as the right to a fair
trial (ibid., arts. 10-11).

These concepts have come info vogue with the United Nations system-wide
objective of mainstreaming human rights in the work of all agencies and
programmes and are often defined in a broad or even loose manner. It is
useful to remember that unlike the rights-based approaches which essen-
tially apply the human rights standards and the cross-cutting norms to ad-
dress issues of development and social change, the right to development
is a fundamental human right, backed by customary international law, and
has all the features of a right, including right holders and the duty bear-
ers. It does not enjoy an infernational legal status, in the sense that there
is no international treaty explicitly recognizing the right, even though its
constitutive elements, viz. economic, social and cultural rights, as well as
civil and political rights, represent internationally recognized human rights
law. While the right continues to be sustained by the Declaration, for legal
support at the international level it also draws on references in a number of
international instruments, including declarations and conventions. Among
these an important one is the United Nations Millennium Declaration (Gen-
eral Assembly resolution 55/2).

@

we consider a human right in isolation from other
rights it is easy to downplay the importance of inter-
national cooperation and the obligations of the inter-
national community in realizing that right. In such a
case it can always be argued that if a particular right
has to be realized, all that the State has to do is to
realign its public allocations and policy emphasis in
favour of that right. But this argument does not carry
weight when we consider the right to development,
where the co-realization of the constituent rights may
require international support and cooperation; hence
the importance of the international dimension in the
normative basis and in the implementation of the right
to development.

The notion of the right to development as it has
evolved in the international human rights discourse and
in the work of the United Nations human rights bod-
ies can be seen as bringing a new approach to devel-
opment thinking, policymaking and, in particular, to
development cooperation. Indeed, unlike other human
rights, the right to development by its very definition
may have a more significant contribution to make in the
conduct of infernational cooperation for the universal
realization of all human rights. Before analysing the
normative standard on the right to development to pin
down the attributes or the content of the right, it is useful
to take note of the OHCHR framework for identifying
indicators in operationalizing human rights standards.

The complex and evolving nature of human rights
standards makes it necessary to have a well-structured
framework to identify criteria and their operative indi-
cators to assist in interpreting the normative stand-
ards, promoting implementation and assessing the
duty bearer’s compliance. The framework adopted
by OHCHR builds a common approach to identify-
ing indicators for promoting and monitoring civil and
political rights, as well as economic, social and cul-
tural rights. In ensuring that the framework is work-
able, it focuses on using information and data sets
that are commonly available and based on standard-
ized data-generating mechanisms, which most States
parties would find acceptable and administratively
feasible to compile and follow.'* The framework
involves a two-part approach that includes identifying
the attributes of a human right, followed by a cluster
of indicators that unpack specific aspects of imple-
menting the standard associated with that right.

14 See OHCHR, Human Rights Indicators (footnote 1).
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The enumeration of human right standards in
the treaty provisions and their elaboration by human
rights mechanisms, including the United Nations treaty
bodies, may remain at a general level. Many human
rights provisions overlap and are not quite amenable
to a direct identification of appropriate criteria and
corresponding indicator(s). As a starting point, it is
therefore important that the narrative on the norma-
tive standard of a human right is transcribed into a
limited number of characteristic attributes of that right.
By identifying the attributes of a right, the process of
selecting and developing suitable criteria or clusters
of operative indicators is facilitated as one arrives at
a categorization that is clear, concrete and, perhaps,
even “tangible” in facilitating the selection of criteria
and the indicators. Indeed, the notion of attributes of
a right helps in concretizing the content of a right and
makes explicit the link between identified criteria and
indicators of a right on one hand, and the normative
standards of that right on the other.

There are at least two considerations that guide
the process of identifying the attributes of a human
right. First, to the extent feasible the attributes should
not overlap in their scope. In other words, in reflecting
the normative content of a human right standard, the
selected attributes should be mutually exclusive. Sec-
ond, to the extent feasible attributes should be based
on an exhaustive reading of the standard so that no
part of the standard is overlooked either in the choice
of the attributes of a human right or in identifying the
criteria or indicators for that right.'> Ultimately, the
choice of attributes of a human right has to be such
that collectively they should reflect the essence of the
normative content of that right and their articulation
should help in the formulation of criteria and in the
identification of the relevant indicators.

Having identified the attributes of a human right,
the next step is to have a consistent approach to
articulating criteria or sub-criteria and identifying the
corresponding indicators for those attributes and the
relevant cross-cutting norms. This step requires consid-
ering different kinds of indicator types to help capture
the different facets of human rights implementation.

Realization of human rights requires continuous
efforts on the part of the concerned duty bearers to pro-
tect and promote rights. It also requires the right hold-
ers to raise claims to those rights and to have access
to redress when those claims are violated or denied.

15 In the case of human rights where illustrative indicators have been identi-
fied, it can be seen that on average about four attributes are able to cap-
ture reasonably the essence of the normative content of those rights (ibid.).

In monitoring the implementation of human rights it is
therefore vital to assess, at a given point of time, the
identified outcomes that correspond to the realization
of human rights. It is equally vital to assess the con-
duct of the processes underpinning those outcomes
for conformity to relevant human rights standards and
cross-cutting norms.'¢ Further, there is also a case for
measuring the acceptance and the commitment of the
States who are party to human rights treaties in meet-
ing their human rights obligations. Thus, in order to
measure all these aspects (the intent and commitments
of a duty bearer to human rights standards, the efforts
that are required to make those commitments a reality
and the results of those efforts in terms of enjoyment of
rights over time), the OHCHR framework uses a con-
figuration of indicators that have been categorized as
structural, process and outcome indicators. Each of
these categories of indicators, through their respective
information sets, brings to the fore an assessment of
the steps taken by States in meeting their human rights
obligations, be they to respect, protect or fulfil a right.
The use of such a configuration of indicators not only
simplifies the process of selection and development of
indicators for human rights, but also encourages the
use of contextually relevant, available and potentially
quantifiable information for populating the chosen
indicators.

The following figure shows how the OHCHR
framework for identifying indicators has been used
to arrive at the aftributes of the right to development,
the criteria and the sub-criteria and the correspond-
ing indicators for promoting the implementation of
the right. The nature of the right to development as a
composite of all human rights makes it necessary to
modify the framework for identifying the indicators.
The human rights cross-cutting norms and principles,
including the ones recognized specifically for the right
to development in the Working Group's discussions,
are also reflected in the choice of criteria and indica-
tors in this framework.

16 This necessity of monitoring the outcomes, as well as the underlying pro-
cesses, in undertaking human rights assessments is, perhaps, not equally
recognized in the case of the two sets of human rights; it is more obvious to
accept it for economic, social and cultural rights. In many instances, par-
ticularly in the context of developing countries, these rights can be realized
only progressively because of the resource constraints. In such cases it is
logical to monitor the process of progressive realization of the concerned
human right. However, even civil and political rights, which, once ratified
and guaranteed by the concerned State, can in principle be immediately
enjoyed, have to be protected ad infinitum. It is also true, and now rec-
ognized in the literature, that implementation and realization of civil and
political rights requires both resources as well as time, for instance to set
up the requisite judicial and executive institutions and to frame policy, and
regulatory and enforcement frameworks to protect these rights. In other
words, in monitoring the realization of civil and political rights as well, it
is equally important to assess the conduct of the process that supports the
protection of such rights.
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The task of identifying attributes involves select-
ing the salient aspects that collectively reflect the
normative standard on the right. Foremost, the Dec-
laration on the Right to Development paved the way
to bridge the separation between civil and political
rights and economic, social and cultural rights that
had resulted from the adoption of two separate cov-
enants in 1966. The right to development, thus, for-
malized the notion of “indivisibility of human rights”.
The implication of this aspect of the right requires that
the policy and the focus of the implementation strat-
egy necessarily has to be on a holistic development
process. The relevant standards on civil and political
rights and economic social and cultural rights have to
be seen as an integrated whole and recognized in the
criteria articulated for furthering the implementation of
the right to development. The first attribute of the right
to development should, therefore, focus on holistic
human-centred development.

Based on the Declaration, in operationalizing
the notion of holistic human-centred development

17 The task force in 2009 named this attribute “comprehensive human-

centred development” (A/HRC/12/WG.2/TF/2, para. 102).

(arts. 2 (1) and 1 (1)) it could be argued that a focus
is required on: (a) an infegrated strategy for the imple-
mentation of all human rights (arts. 1 (1), 6 (2) and
9 (1) refer to this aspect) that respects and promotes
indivisibility and interdependence of rights; (b) not
only the outcomes of the development process, which
can be identified with the realization of all human
rights, but also on the process of their realization
(arts. 1 (1), 2 (1)-2 (3) and 8 (2)); and (c) a sustain-
able development process that promotes growth with
equity (art. 2 (3)).

Human rights are indivisible, interdependent
and complementary.’® Complementarity of rights
implies interdependence or mutual reinforcement and
a sense of completeness, which is attained when parts
come together to form a whole. Thus, improvement in
realization of economic and social rights cannot take
place at the expense of enjoyment of civil and political
rights. Indeed, the two sets of rights complement each
other. These characteristics of rights make it impera-
tive that enjoyment of human rights involves a process
of co-realization of all rights. The right to development
has to be seen as a composite right wherein all rights,
because of their interdependence, indivisibility and
complementarity, are realized together. The integrity

18 Complementarity is a term normally not seen in human rights literature.
However, different human rights complement each other in influencing
human well-being. See OHCHR, Human Rights Indicators (footnote 1).
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of the right implies that if any one constituent right is
violated (or subjected to retrogression) the composite
right to development is also violated.?

The Declaration on the Right to Development
highlights the importance of the process as well as
the desired outcomes in the realization of the right to
development. It defines the right to development as
a right to participate in, contribute to and enjoy the
fruits of multifaceted development. The process in real-
izing the right is important for instrumental reasons as
well as for its intrinsic merit in terms of human well-
being. Thus, for instance, in the case of the right to
education, access to education (as a public good)
is as important as being able to benefit from educa-
tion in a non-discriminatory manner. This focus on
the conduct of the process in conformity with human
rights standards and cross-cutting norms, including
the effective participation of all stakeholders, has to
be reflected in the choice of criteria, sub-criteria and
operative indicators for the right to development.

The first Independent Expert on the right to
development, Arjun Sengupta, reiterated this when
he defined the right to development as a right to a
particular process of development in which all human
rights and fundamental freedoms can be fully real-
ized in their totality as an integrated whole.?® The
right to development is a right of the people to out-
comes, which are improved realization of different
human rights. It is also a right to the process of realiz-
ing these outcomes facilitated by the concerned duty
holders through policies and interventions that con-
form to the human right standards and the cross-cut-
ting norms. Similarly, S.R. Osmani?' suggested that

19 The Independent Expert, in his fifth report, described this in terms of an
improvement of a “vector” of human rights, which is composed of different
rights that constitute the right to development. The realization of the right
to development implies an improvement of this vector, such that there is
improvement of some or at least one of these rights without any other
right being violated. It relates directly to the principle of non-retrogression,
which, put simply, implies that no one should suffer an absolute decline in
the enjoyment of any rights at any point in time. S.R. Osmani, in “Study
on policies for development in a globalizing world: what can the human
rights approach contribute?” (E/CN.4/Sub.2/2004/18) and “An essay
on the human rights approach to development”, in Reflections on the Right
to Development, pp. 109-125, argues that the human rights approach
(which could also be read as “right to development”) necessarily requires
sectoral integration at the level of policymaking because of the interde-
pendence and complementarity of rights. Indeed, interdependence and
complementarities exist among rights within the category of economic,
social and cultural rights and between economic, social and cultural rights
and civil and political rights.

The reports of the Independent Expert are as follows: first report (E/
CN.4/1999/WG.18/2); second report: (A/55/306); third report (E/
CN.4/2001/WG.18/2); fourth report E/CN.4/2002/WG.18/2 and
Add.1); fifth report (E/CN.4/2002/WG.18/6 and Add.1); sixth report
(E/CN.4/2004/WG.18/2); country studies on Argentina, Chile and
Brazil (E/CN.4/2004/WG.18/3); and the preliminary study on the im-
pact of international economic and financial issues on the enjoyment of
human rights (E/CN.4/2003/WG.18/2).

“Some thoughts on the right to development”, in The Right to Development:
Reflections on the First Four Reports of the Independent Expert on the Right
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“the right to development is the right of everyone to
enjoy the full array of socio-economic-cultural rights as
well as civil-political rights equitably and sustainably
and through a process that satisfies the principles of
participation, non-discrimination, transparency, and
accountability”.

In his interpretation, Sengupta attached signifi-
cant importance to economic growth in defining the
content of the right to development. He saw a role for
economic growth in relaxing the resource constraints
for the realization of the right (see E/CN.4/2002/
WG.18/6, para. 11 and also para. 9). This growth
had to be sustainable and, at the same time, inclu-
sive to promote equity in the distribution of returns
from growth. The importance of economic growth is
critical when the concern is to co-realize all human
rights, without retrogression in the enjoyment of any
right, and when the pace of securing the rights is
also an issue. Some rights, namely economic, social
and cultural rights, or rather some aspects of rights,
can be realized only progressively due to resource
constraints (particularly in developing countries) and
when the prevalent level of enjoyment of those rights
falls considerably short of the possibility of fuller reali-
zation. There are other human rights, mainly civil and
political rights, which may be realized more directly
and immediately, as they do not require significant
levels of resources for their fulfilment.?? In Sengupta’s
formulation, economic growth is not only instrumen-
tally relevant, but it is also sufficiently critical for the
realization of the right to development to be an end
in itself.2

The second attribute of the right to development
follows from the importance placed in the Declaration

to Development, Franciscans International, ed. (Geneva, Franciscans Infer-
national, 2003), pp. 34-45.
It could be argued that for securing civil and political rights as well as
economic, social and cultural rights, the resource requirements may be
considerable when it comes to establishing an adequate human rights pro-
tection system in the country. Thus, there may be an element of progressive
realization in both sets of rights. At the same time, irrespective of resource
availability, there are some immediate obligations in the fulfilment of eco-
nomic rights, such as non-discrimination in accessing public education or
health services that have to be met by the duty bearer.
Sengupta had suggested that it has to be an element of the vector that
defines the composite right to development in any context. The issue of
whether economic growth has instrumental importance or also has a
constitutive relevance in the notion of the right to development could be
debated. It could well be argued that a certain kind of economic growth,
when seen in terms of the opportunities that it generates for the people to
be productively employed and have a life of dignity and self-esteem, may
also have a constitutive role in the notion of the right to development. How-
ever, to the extent that these desired aspects of growth can be reflected in
the process and the other outcomes comprising the right fo development, it
may not be tenable to argue for a “right to economic growth” and reflect
it accordingly in the notion of the right to development.
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on the enabling environment in the implementation of
the right (art. 3 (1)-3 (3)). The Declaration points out
that States have the duty to take steps—individually
and collectively—to create the enabling environment,
internationally and nationally, for the full realization
of the right. In doing so, it suggests that States have to
take steps to eliminate obstacles to development result-
ing from failure to observe civil and political rights,
as well as economic, social and cultural rights (art.
6 (3)). A related aspect of this feature is that while
acknowledging the State as the primary duty bearer
of the right to development, the Declaration empha-
sizes the importance of international cooperation in
the realization of the right (art. 4 (2)). Thus, in terms
of reflecting this aspect of the right to development in
criteria for its implementation, it would be necessary
to identify a few vital elements of an enabling environ-
ment and the critical obstacles to development at the
international and national levels.

The development literature identifies at least four
categories of obstacle (or, alternatively, the enabling
factors), which may be difficult to address with the
extant national capacity, particularly in developing
countries, and therefore may require international
support or cooperation.?* These are: (a) the issue
of resource constraints, which includes the need for
aid, debt relief, technology flows and labour (human
resource) mobility; (b) an international policy regime
(the trade regime, instability in financial markets) that
may not be entirely supportive of the development
process in developing countries, for example by deny-
ing them adequate access to markets in developed
countries; (c) asymmetries in global governance, or
what has also been described as a “democratic defi-
cit” in multilateral organizations; and (d) the issues
related to ensuring peace, security (conflict manage-
ment) and disarmament (article 7 of the Declaration).
Indeed, as Sakiko Fakuda-Parr suggests,? the inter-
national responsibilities relate to addressing obsta-
cles that a State is unable to tackle on its own. To
address such obstacles, there would be a need for
international cooperation that recognizes mutual and
reciprocal responsibilities between States, taking into
account their respective capacities and resources and
subject to effective accountability mechanisms. On the
national level, the three major concerns in terms of an
enabling environment for the implementation of the
right to development relate to: (e the issue of country
ownership of the development plans, strategies and
programmes; (f) the issue of policy space; and (g) the
issue of good governance, rule of law and democ-

24 See, for instance, chapter 15 of this publication.

2 |bid.

racy. Therefore, in operationalizing the second attrib-
ute of the right to development, there is a need for
criteria/sub-criteria or indicators that reflect each of
the seven elements identified here as constituting the
notion of an enabling environment or, inversely, the
obstacles to development.?¢

In the discussion on the role of an enabling envi-
ronment in the implementation of the right to devel-
opment, the issue of loss of “policy space” or “policy
autonomy” in the developing countries and how it
could potentially affect the capacity of these countries
in meeting their human rights obligations is a relevant
one. It is particularly so in times of crisis and eco-
nomic stress. In the present phase of globalization,
with its attendant requirements for building global
policy regimes, ensuring policy coherence and market
access across countries (such as the trade agreements
pursued by the World Trade Organizations (WTO),
or caps on fiscal deficits as a part of financing con-
ditionality by international financial institutions, or
in the case of economic unions) may in fact restrict
the flexibility of developing countries in the use of
certain policy instruments (such as raising resources
for social development programmes through indirect
taxes/customs duties in countries where the direct tax
base is narrow, or property rights restrictions on the
manufacture of generic drugs, or use of other tech-
nologies) that the currently developed countries may
have enjoyed at the comparable stage of their devel-
opment. This may necessitate the use of temporary
special measures (such as in WTO) until such time that
the development gap is sufficiently bridged and the
special measures are no longer required.?”

Finally, the third attribute of the right to devel-
opment follows from the emphasis placed on erad-
ication of all social injustices in the Declaration
(arts. 5 and 6 (1)). Pursuit of social justice is a vital
aspect of the right to development normative frame-
work. It emphasizes the moral imperative of eliminat-

2 The task force grouped these seven elements of the attribute “enabling en-
vironment” into five categories, namely “international cooperation and as-
sistance”, “national policy space and autonomy”, “rule of law and good
governance” and “peace, security and disarmament”. See A/HRC/12/
WG.2/TF/2.

7 In his study on globalization (E/CN.4/2004/WG.18/2), Sengupta iden-
tified the issue of loss of policy autonomy, constraints on institutional ca-
pacity, the speed of adjustments and required policy responses, as well as
the need for coordination of policies as factors influenced by the ongoing
processes of globalization that have had a bearing on the implementation
of the right to development in developing countries. He also analysed
the issue of technology transfer between the technology producers and
the technology recipients and the implications that had for implementing
the right to development. The criteria to assist in the implementation and
assessment of the right to development may have to reflect these concerns.
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ing inequalities between people. More specifically, it
seeks to dismantle the institutional structures and prac-
tices, involving acts of omission as well as commission
of the principal duty bearer, which help perpetuate
those inequalities at the national and international lev-
els. Ultimately, the realization of the right to develop-
ment “shall ensure, inter alia, equality of opportunity
for all in their access to basic resources, education,
health services, food, housing, employment and the
fair distribution of income” (art. 8 (1) of the Declara-
tion).

There are at least three elements that may have
to be captured in criteria on this aftribute of the right
to development. These are: (a) a focus on non-dis-
crimination (following article 5) and inclusion, inter
alia, of all forms of racism and racial discrimination,
foreign domination and occupation, aggression and
threats against national sovereignty, unity and territo-
rial integrity; (b) gender equality and rights of women
in development (art. 8 (1)); and (c) the importance of
social safety nets in mitigating hardships and disloc-
ative effects during times of economic crisis, stress or
natural disasters.?8

Let us now briefly consider what some other lit-
erature on the right to development has to offer by
way of elaboration on some of the elements listed
under the three attributes of the right to development
identified in this chapter (and its earlier version, docu-
ment A/HRC/12/WG.2/TF/CRP.6) and adopted by
the task force in 2009.

After the adoption of the Declaration on the
Right to Development in 1986, significant clarification
on the content and the implementation of this right
was provided by the Global Consultation on the Right
to Development as a Human Right held in Geneva in
1990.%° With reference to the content of the right, it
was observed that the right to development included
the right to effective participation in all aspects of
development and at all stages of the decision-making
process; the right to equal opportunity and access to
resources; the right to fair distribution of the benefits
of development; the right to respect for civil, political,
economic, social and cultural rights; and the right to
an international environment in which all these rights
can be fully realized. The human person was seen as
the central subject, rather than a mere object, of the
right to development and the concept of participation
was seen as being central to the realization of the
2 The fask force rephrased this element as “sharing the benefits of develop-

ment”. See A/HRC/12/WG.2/TF/2.

29 See chapter 3 of the present publication.

right. Participation was to be viewed as a means to
an end as well as an end in itself. It was the principal
means by which individuals and peoples collectively
determined their needs and priorities to ensure pro-
tection and advancement of their rights and interests.
For participation to be effective in mobilizing human
and natural resources and in combating inequalities,
discrimination, poverty and exclusion, genuine own-
ership or control of productive resources, including
land, financial capital and technology, was seen as
necessary.

The Global Consultation favoured a develop-
ment strategy that addressed the issue of not only eco-
nomic growth compliant with the cross-cutting human
rights norms but of achieving social justice and the
realization of all human rights. A role was foreseen
for affirmative action, or temporary special measures,
in the development strategy, both at the national level
in favour of disadvantaged groups and at the interna-
tional level in terms of development assistance to coun-
tries constrained by limited availability of resources
and technical capacities. The removal of barriers to
economic activity, such as trade liberalization, was
not seen as sufficient in itself. There was recognition
of the interdependence between peace, development
and human rights as the framework for supporting an
enabling environment for realizing the right to devel-
opment.

Among the possible criteria for measuring pro-
gress towards the realization of the right to develop-
ment, the Global Consultation identified a number
of categories, including: conditions of life (basic
material needs such as food, hedalth, shelter, educa-
tion, leisure and a safe and healthy environment, as
well as personal freedom and security); conditions of
work (employment, extent of sharing in the benefits
of work, income and its equitable distribution and
degree of participation in management); equality of
access fo resources (access to resources needed for
basic needs and equality of opportunity); and par-
ticipation. Since participation was the right through
which all other rights in the Declaration were to be
exercised and protected, indicators on participation
were critical in measuring progress in the realization
of the right to development. Indicators to measure
participation needed to capture the form, quality,
democratic nature and effectiveness of participatory
processes, mechanisms and institutions. At the inter-
national level, this included assessing the “democratic
deficit” in intergovernmental bodies. Moreover, it was
concluded that in assessing participation there was
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a need to include public access to information and
responsiveness of decision makers to public opinion.

In his reports Sengupta also presented the con-
cept of a “development compact”, with a view to out-
lining a programme of specific policies of national
action and international cooperation for implementing
the right to development. He viewed the compact as a
mechanism for bringing together various stakeholders
in an operational framework based on the notion of
the “mutuality of obligations” or “shared responsibil-
ities”. The logic of the proposal rested on the accept-
ance and a legal commitment by States to pursue,
individually and collectively, the universal realization
of all human rights. He argued that if the developing
countries were committed to the realization of human
rights and undertook steps to implement a rights-
based development process, then their efforts should
be matched by the implementation of the reciprocal
obligations by the international community. This could
take the form of support and cooperation in the imple-
mentation of the agreed programmes through direct
assistance and such other measures that improved
the prospects of the developing countries in mobi-
lizing the required resources to fund their efforts to
meet their human rights obligations. The concept of
the compact, particularly the idea of mutuality of obli-
gations, though not explicit in the Declaration, helps
capture the essence of the right for its implementa-
tion. Indeed, as policies underpinning international
cooperation have not been anchored in this concept
of mutuality of obligations, the concept becomes a
natural candidate for inclusion in the set of criteria for
assessing development partnerships for compliance
with the right to development.°

The distinction between the national and the
infernational dimensions of the right to development,
often favoured in the human rights discourse, has
somehow reinforced an impression that the two could,
perhaps, be studied and analysed separately in evolv-
ing strategies for furthering the implementation of the
right to development. However, the recent phase of
globalization, because of its pace, spread and the
depth of integration across countries, has exposed
the limitation of making this differentiation between
the two dimensions of the right to development. This
is particularly evident when one considers the fallout
from the recent global financial sector meltdown that
has affected almost all countries, directly or indirectly,
3 The idea of a “compact” was first proposed by T. Stoltenberg in the

late 1980s and was elaborated in the Human Development Report
2003. Osmani has also suggested that the concept of a development

compact may be useful for implementing the right to development (see
footnote 21).

irrespective of their level of involvement in the interna-
tional (rather, United States) financial markets where
the crisis erupted in mid-September 2008. In reality,
the national and the international dimensions of the
right to development are closely entwined. Impedi-
ments to national development, commonly identified
at the international level, necessarily require corre-
sponding commitments at the national level. Similarly,
the issue of governance is cross-cutting and relates
as much to the effective and efficient functioning of
national institutions as to the role and operations of
infernational organizations/institutions. It is also true
that in many developing countries the gap between
the present enjoyment of human rights and a fuller
realization of human rights has to be visibly bridged
in a reasonable period of time. This requires renewed
effort at identifying effective national policies and
backing them up with suitable international coopera-
tion and development assistance. Therefore, it is desir-
able that in identifying policies and strategies for the
realization of the right to development, the national
and the international dimensions be viewed in an inte-
grated manner.

Having identified the attributes of the right to
development and their respective operational el
ements, the challenge now is to reflect them in concrete
criteria and corresponding qualitative and quantita-
tive indicators that will facilitate the operationalization
of the right and its implementation. Indeed, the three
attributes represent a significant step in concretizing
the content of the right. One often finds—and this is
true of most human rights—that the enumeration of
standards on a right in the articles (i.e., treaty pro-
visions) and their elaboration in relevant instruments
(including general comments by the relevant treaty
bodies in the case of the legal instruments) are quite
general and even overlapping, and not quite ame-
nable to the process of identifying operational criteria
or sub-criteria. By selecting the attributes of a right, the
process of identifying suitable criteria or appropriate
quantitative measures is considerably facilitated.

A critical examination of the right to develop-
ment criteria for assessing global partnerships for
development from a right to development perspec-
tive suggested by the task force at its fourth session
in 2008 raises several issues, both conceptual and
methodological. The issues become somewhat com-
plex as one looks beyond the objective for which
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the suggested criteria were initially articulated and
applied. First and foremost, we could have criteria
that merely assist in the identification of aspects of
global partnerships for development that conform to
the right to development framework; alternatively, we
could develop a set of validated criteria as a means
to clarify the content of the right to development and
thereby further its operationalization with the help of
clear, measurable tools (qualitative and quantitative
indicators). These tools, in turn, could enable and
support a periodic assessment of the progress being
made in the implementation of the right. The issue is
essentially one of the scope and coverage of criteria
that have already been articulated or could potentially
be identified. Clearly, the right to development and its
implementation entails much more than implementing
a well-conceived partnership for development.

Therefore, the content and focus of the criteria
will differ depending on what the obijectives for iden-
tifying the right to development criteria are. In the first
instance, the criteria will have to reflect and empha-
size the instrumental aspect of the right, focusing on
the process and procedural aspects (cross-cutting
norms) that the right to development framework can
confribute to in making development partnerships
more effective. For this, the formulation of criteria
could be more generic, since reference to the human
rights standards will be minimal and the acceptance
of the suggested criteria would depend largely on the
perceived appeal of the criteria to the stakeholders in
the development partnership. This appeal, in turn, will
be based on the assessment of the concerned stake-
holders of the potential contribution of the criteria to
the intended results of their partnership. In the second
instance, a starting point is fo review the suggested
criteria for their comprehensiveness in reflecting the
right to development normative framework. The cri-
teria in this case will have to cover exhaustively the
human rights standards and the cross-cutting norms as
applicable to the right to development.

Second, at a purely functional level, in the real-
life context there isn't as yet a partnership for devel-
opment at the global, regional or bilateral level that
could be described as being uniquely designed for
and anchored in the right to development normative
framework. Therefore, the set of criteria that were
applied to study the global partnerships for devel-
opment need not be exhaustive. Third, to continue
the argument, if all we need are generic criteria that
allow us to assess the extent of congruence between
the existing/ongoing development partnerships and
the right to development, there may not be any need

to develop sub-criteria or additional criteria that are
particularly useful for analysing thematically focused,
specific development partnerships such as those on
trade, or technology transfers, or simply aid, debt and
concessional flows, as was intended and reflected
in the task force discussions (at the third and fourth
sessions).®! For in that case, as argued earlier, the
specific objectives of the existing/ongoing partner-
ships are not as important as the manner in which
the partnerships are being conducted. Therefore, the
partnerships may as well be following a rights-based
approach as against a right to development norma-
tive framework.%2

Fourth, the ex-post categorization of criteria into
structural/institutional, process and outcome after the
criteria had already been articulated®® may not be
appropriate; it seems an afterthought, not adding
any real value to the suggested criteria.®* Indeed,
as described earlier in section I, such a categori-
zation has been used in the context of the work by
OHCHR on the identification of quantitative meas-
ures to promote and monitor the implementation of
human rights undertaken for the international human
rights treaty bodies.®* In that work, an ex-ante use of
this categorization helped in transcribing the narro-
tive on the normative content of the different human
rights into a consistent and comprehensive set of
quantitative and qualitative indicators. Moreover, the
configuration of structural-process-outcome indicators
helped in identifying indicators that could reflect the
commitment-effort-results aspect of the realization of
human rights through available quantifiable informa-
tion. It has been suggested that an objective assess-
ment of this relationship forms the bedrock of human
rights assessment. The use of the structural-process-out-
come categorization may therefore be more useful in
identifying the quantitative measures or indicators cor-
responding fo the right to development criteria rather
than in categorizing the criteria themselves.

The fifth concern relates to the overlapping
scope of many of the proposed criteria (which was
eventually addressed at the fifth session of the task
force). For operational ease and effective application

31 This line of thinking to take the work forward was rejected by the task force
at its meeting in April 2009.

In contrast to a rights-based approach, which emphasizes the application
of human rights cross-cutting norms and principals such as participation
or non-discrimination and equality, the operationalization of the right to
development, or for that matter any substantive human right, requires in
addition the specific standards of that right to be respected, protected and
fulfilled by the duty bearer concerned.

See A/HRC/4/WG.2/TF/2.

In fact, the categorization of criteria as structural, process or outcome is
not consistent and is open fo question.

35 See OHCHR, Human Rights Indicators (footnote 1).
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of the criteria (or sub-criteria), it may be necessary to
review the criteria and make them, as far as possible,
mutually exclusive in the scope of their content. This is
an issue that has also been highlighted in the papers
commissioned by OHCHR on the analysis of different
global partnerships for development.®® There is also
the related concern of restricting the overall number of
criteria and/or sub-criteria. At the same time, it would
be desirable that the identified attributes of the right
and the selected criterion, when considered together,
present, as far as feasible, an exhaustive understand-
ing of the normative content of the right to develop-
ment.

Therefore, on balance, it may be desirable to
work towards a comprehensive set of criteria that help
in concretizing the normative framework on the right
to development and thereby facilitate progress in its
implementation. Thus, beginning with the identifica-
tion of the attributes of the right to development and
articulating their scope, followed by criteria and then
sub-criteria, quantitative and qualitative measures will
be required as outlined in the earlier section. Such an
approach is consistent with the work undertaken by
OHCHR for the United Nations human rights treaty
bodies in identifying indicators for selected substantive
and procedural human rights in the Universal Declara-
tion of Human Rights, covering both civil and political
rights and economic, social and cultural rights.

Accordingly, as a first step in the review of the
task force criteria,?” there is a need to rationalize the
criteria for overlapping content and redundancy. Of
the 17 criteria suggested by the task force, 7 could
be dropped altogether without compromising content
or absorbed into others by suitably modifying the
remaining criteria. Also with a view to ensuring that
the criteria reflect the normative framework of the right
comprehensively, some criteria need to be added or
framed differently. The proposed revised criteria,
devoid of categorization as structural/institutional,
process or outcome, for reasons explained earlier,
are as follows.

The implementation of the right to development
requires conformity with and implementation of poli-
cies and initiatives by all relevant stakeholders that:

36 See, for instance A/HRC/8/WG.2/TF/CRP.5, which highlights the need
to revise the criteria with a view to making them more focused (see also
chapter 16 of this publication), or the reports of the technical missions of
the task force (see part two of the Selected Bibliography).

¥ See A/HRC/8/WG.2/TF/2.

(a)

(b)

(d)

()

(f)

(g)

(h)

(i

Draw on all relevant international human
rights standards, including those relating to
the right to development, in elaborating the
content of development strategies/partner-
ships and tools for monitoring and evaluat-
ing their implementation;

Follow a human rights-based approach to
development and integrates the principles
of equality, non-discrimination, participa-
tion, transparency and accountability in
their development strategies;

Provide for the meaningful consultation and
partnership of all stakeholders, including
by ensuring free flow of relevant informa-
tion in elaborating, implementing and eval-
vating development policies, programmes
and projects;

Contribute to creating an enabling envi-
ronment for sustainable, equitable devel-
opment that enables the realization of all
human rights;

Recognize mutual and reciprocal respon-
sibilities among the development stake-
holders/partners, supported by institution-
alized accountability mechanisms, taking
into account their respective capacities and
resources;

Respect the right of each State to determine
its own development policies in accord-
ance with international law and the role of
national parliaments to review and approve
such policies;

Promote good governance, democracy and
the rule of law and effective anti-corruption
measures at the national and international
levels;

Establish policy priorities that are respon-
sive to the needs of the most vulnerable
and marginalized segments of the popula-
tion, with positive measures to realize their
human rights;

Promote gender equality and the rights of
women; and

Establish safety nets to provide for the
needs of vulnerable populations in time of
natural, financial or other crisis.
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It can be seen that these criteria unpack the three
attributes of the right to development identified in this
chapter.?® Thus, criteria (a) to (c) relate to holistic
human-centred development, criteria (d) to (g) to an
enabling environment and criteria (h) to (j) to social
justice and equity.

The table at the end of the chapter presents a
possible mapping of the proposed revised criteria
with the identified attributes of the right to develop-
ment and their operational indicators. It can be seen
that there are several gaps in the table where, first
of all, no criterion has been identified for a specific
operational element of an attribute, and occasionally
no quantitative measure or indicator has been identi-
fied for an existing criterion.®® The intention has been
to merely illustrate the concept and methodology for
developing an operational framework for implement-
ing the right to development without being exhaustive.
Secondly, as can be noted from the table format, a
way has been found to develop further criteria that,
for instance, relate to specific thematic partnerships
for development, such as on trade, without rewriting
some of the agreed criteria. At the same time, the
link between a criterion and the normative content
of the right continues to be explicit. Thirdly, following
the approach outlined earlier, the table shows that it
may be possible, or even desirable, to use the cat-
egorization of structure-process-outcome indicators
in selecting the quantitative and qualitative measures
for tracking the implementation of the criteria. Finally,
though the national and the international dimensions
have deliberately not been highlighted in reviewing/
formulating the criteria, it is necessary to keep the
two dimensions of the right to development in view in
selecting the quantitative and qualitative measures for
operationalizing and tracking the implementation of
the right to development.

In order to make progress in the implementation
of the right to development, it is essential that while

38 The task force at its fifth session further refined these criteria to make them
more comprehensive.

It is possible to fill some of these gaps with sub-criteria (narratives) or con-
text-appropriate indicators. The illustrative tables of indicators developed
by OHCHR (see Human Rights Indicators) (footnote 1) provide a number
of human rights quantitative and qualitative measures covering both civil
and political rights as well as economic social and cultural rights that can
be introduced in the right fo development table, depending on the context,
be it at the national level or, for global/regional development partner-
ships, at the international level.

3
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the conceptual basis of the criteria is strengthened,
the identified criteria and their qualitative and quan-
titative measures are also validated empirically. This
may require the task force to study additional partner-
ships at the international level, but also to analyse and
document some nationallevel development experi-
ences. The former would help in sensitizing the global
development partnerships to the right to development
perspective, particularly its international dimension.
The latter would help in putting together some con-
text-specific indicators and monitoring methodologies
along with best practices that have contributed to the
implementation of the right to development.

The operationalization of the right to devel-
opment requires bridging of the human rights and
development discourses, which can be aided by an
approach such as the one presented in this chap-
ter. One specific task, in taking this work forward,
would be to elaborate additional suitable quantita-
tive measures within the framework presented here,
and build a broad-based consensus on their use by
engaging various stakeholders at the national and
infernational levels. The outcomes of such an exercise
could help in the development of a set of operational
methodologies (including an indicators-monitoring
framework at national level that could also be used
for international assessment of development partner-
ships®?) and the identification of successful policies
and public initiatives that could be incorporated as
guidelines (or subsequently even elements of an inter-
national legal instrument) to further the implementa-
tion of the right and support a periodic assessment of
its progress.

It has to be recognized that having suitable indi-
cators to facilitate the implementation of the right to
development is just one element, though perhaps a
critical one, in the realization of the right. The other,
equally important, element is to use indicators and
other relevant information and methodologies to for-
mulate the required policies and programmes to imple-
ment human rights. This chapter does not enter into an
explicit discussion about the nature of policies and
programmes that could help in the implementation of
the right to development. While appropriate indica-
tors may help in identifying development outcomes/
goals that embody the normative human rights
concerns and correspond to the realization of the

40" An institutional framework for undertaking human-rights based monitor-
ing is discussed in Rajeev Malhotra, “Towards implementing the right to
development: a framework for indicators and monitoring methods”, in De-
velopment as a Human Right, B&rd A. Andreassen and Stephen P. Marks,
eds. (Boston, Harvard University Press, 2006) and A/HRC/12/WG.2/
TF/CRP.6.
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right to development, the policies that could help in
reaching such goals and outcomes still need to be
identified and tested. In general, while it is true that
there is no unique model for the implementation of
the right to development, as it is largely context-deter-
mined, there is considerable scope in analysing the
development experience of both the developed and
developing countries*! to identify elements that can

41 The Government of India has adopted a strategy for inclusive develop-

facilitate the implementation of the right to develop-
ment.

ment, wherein the creation of entitlements backed by legal guarantees on

aspects of life that are vital for an individual’s well-being and inclusion
in the economic and social mainstream of the society are an important
element. In the recent past, the Government has worked towards realizing
an individual’s rights to information and to his/her work. This has been
followed up with the enactment of the right to education in 2009/2010.
As the next step, the Government is working on a Food Security Bill which
would represent a significant step in guaranteeing the right to food. See
Union Finance Minister’s Budget Speeches 2009-2012, Government of
India, available from http://finmin.nic.in.
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