The reality of climate change is today beyond
doubt. Our planet will become more dangerous and
less hospitable in the coming decades. For millions of
people this means hunger, poverty, loss of livelihood:s,
forced displacement, conflict, and even loss of state-
hood. In short, climate change constitutes a systematic
denial of fundamental human rights.

As we look at 25 years of progress since the
Declaration on the Right to Development, we can also
look into the future and identify a role for the right to
development in addressing the climate change crisis.
In so doing, we may legitimately ask whether the right
to development can be central to enabling and guid-
ing a non-carbon, sustainable development path in a
climate-constrained world.

The planet’s atmosphere is already saturated
with greenhouse gases that will cause dangerous
interference with the global climate. In other words,
there is no more space in the atmosphere to increase
emissions of greenhouse gases without further damag-
ing the climate system. This is a simple statement with
profound implications. If emissions cannot continue to
increase without causing severe global environmental
and social harm, then by necessity development must
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follow a sustainable, non-carbon path. In this regard,
only a significant technological leap will enable our
global society to address the moral imperatives of
development in a way that avoids further environmen-
tal destruction of our only planet. Without a doubt,
given historical responsibility and current capabilities,
the industrialized countries bear the obligation to pro-
vide the financial and technological support to make
this leap possible.

At the same time, the actions required to address
climate change represent an unparalleled opportunity
to generate new levels of development. In this regard,
the right to development highlights the need for devel-
opment models that are integrated with the underlying
ecology. The right to development also provides an
ethical vision that can direct and sustain the economic
transformation demanded by climate change.

Certain core elements of the right to development
acquire special importance in the climate change
context, namely respect for all human rights, equity
and international cooperation. Issues of international
cooperation are addressed below in the context of
climate change and human rights and the United
Nations Framework Convention on Climate Change
(UNFCCC). As to respect for human rights, the Decla-
ration on the Right to Development places the human
person at the centre of development, and provides
that the development process must respect all human
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rights and fundamental freedoms and contribute to the
realization of rights for all (preamble and arts. 1, 2 (1)
and 6). Also, the realization of the right to develop-
ment may not justify violations of other human rights.!
This is the basis for a human rights-based approach
to development,? which is particularly relevant in the
climate change context.®

The right to development also requires that con-
sideration of the core elements of equity and justice
determine the structure of the development process.
For example, poverty has to be eradicated and the
structure of production has to be adjusted through
development policy.# In this sense, UNFCCC recog-
nizes equity as one of the central principles that must
guide the actions of States parties to achieve its objec-
tive and implement its provisions (art. 3).

The emphasis on equity in the right to develop-
ment provides a direct linkage with the notion of sus-
tainable development, and this linkage is particularly
relevant in the climate change context. Sustainable
development has been conceptualized by the United
Nations Commission on Sustainable Development as
development that meets the needs of the present with-
out compromising the ability of future generations to
meet their own needs. It contains two key concepts:
(a) the concept of “needs”, in particular the essential
needs of the world’s poor, to which overriding pri-
ority should be given; and (b) the idea of limitations
imposed by the state of technology and social organ-
ization on the environment's ability to meet present
and future needs.> Sustainable development is thus
central to the climate change regime in general, and
has been explicitly incorporated as one of the objec-
tives of the clean development mechanism (CDM),
established by the Kyoto Protocol to UNFCCC. Fur-

! The Vienna Declaration and Programme of Action states: “While develop-
ment facilitates the enjoyment of all human rights, the lack of development
may not be invoked to justify the abridgement of internationally recognized
human rights” (part |, para. 10).

2 See “Fifth report of the Independent Expert on the right to development,

Mr. Arjun Sengupta, submitted in accordance with Commission resolu-

tion 2002/69: frameworks for development cooperation and the right to

development” (E/CN.4/2002/WG.18/6), para. 46. The Working Group
on the Right to Development, at its sixth session in 2005, recognized the

“multifaceted nature of the right to development [and] agreed that a rights-

based approach to economic growth and development contributes to the

realization of the right to development while it does not exhaust its impli-
cations and requirements at both the national and international levels”.

See “Report of the Working Group on the Right to Development on its sixth

session” (E/CN.4/2005/25). See also S. Nwauche and J.C. Nwobike,

“Implementing the right to development”, SUR-International Journal on

Human Rights, Issue 2 (2005), p. 96.

See Marcos Orellana, “A rights-based approach to climate change miti-

gation” in Conservation with Justice: A Rights-based Approach, Thomas

Greiber, ed. (Gland, Switzerland, International Union for Conservation of

Nature, 2009), p. 37.

Arjun Sengupta, “On the theory and practice of the right to development,”

Human Rights Quarterly, vol. 24 (2002), p. 849.

Report of the World Commission on Environment and Development: our

common future (A/43/427, annex), chap. 2, para. 1.
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ther, sustainable development calls for the integra-
tion of environmental, social and economic issues in
the development process, which is essential for an
adequate and effective response to climate change
and highlights the linkages between the right to devel-
opment and sustainable development.

In our age of globalization, when time is com-
pressed in electronic fransactions fo create a culture
of the instant, we need a moral compass that can
provide direction to the necessary transformation
of the economy. The right to development, and the
indivisibility of human rights in the process of devel-
opment, establishes the ethical vision necessary for
our age to effectively address climate change. Con-
fronting climate change requires nothing less than the
fundamental transformation of the economic patterns
and structures that have been set up since the dawn
of industrialization. Can the nation State structure
of governance successfully address the fundamen-
tal challenge confronting humanity in our time2 Or
will climate change negotiations and implementation
remain locked in a zero-sum game that is running out
the clock? This is where the right to development pro-
vides the indispensable moral compass that can guide
the needed economic transformation. In this sense, the
right to development expresses a common ethos, an
articulating principle and a transcendent goal for our
global society if it is to survive and thrive in a cli-
mate-constrained planet.

Economic transformation, and particularly the
transition to a sustainable economy, is one of the two
themes of the United Nations Conference on Sustain-
able Development (Rio+20) process, which highlights
the need to reconceptualize the relations between the
economy and the environment. It posits that the envi-
ronment is the infrastructure of society, and not a mere
input into economic systems. The transition towards a
sustainable economy has direct implications for devel-
opment models that ignore biological tenets. It also
has clear and direct implications for human rights,
including resource rights, livelihoods and, of course,
development. In this regard, the right to development,
and its emphasis on a participatory and accountable
development process guided by respect for and pro-
motion of rights, provides essential guiding princi-
ples. It is thus central to the success of the sustainable
economy and governance discussions involved in the
Rio+20 process.

Against this background, this chapter explores
the linkages between the right to development and
climate change, focusing on CDM as a case study of
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a global partnership and technology transfer. CDM is
a mechanism of the Kyoto Protocol that aims to help
developing countries move to cleaner technology and
reduce their greenhouse gas emissions while helping
industrialized countries achieve their legally binding
targets as established in the Protocol. CDM is also
designed to achieve cost-effective emissions reduction
and promote sustainable development in developing
countries by encouraging investments that achieve
emission reductions additional to what would other-
wise have occurred. In doing so, CDM exemplifies
an international partnership between the global South
and the industrialized North that seeks to promote sus-
tainable development and mitigate climate change.

The present chapter is structured as follows: sec-
tion Il will discuss the broad aspects of human rights
and climate change, followed in section lll by the rela-
tionship between climate change and the Millennium
Development Goals. The framework for international
cooperation and climate change consisting of the
United Nations Framework Convention on Climate
Change, the Kyoto Protocol and financial arrange-
ments for climate change will be presented in sec-
tion IV. Section V analyses and critiques CDM,
including a discussion of the relevance of the right to
development in the implementation of a rights-based
approach to the mechanism. Finally, section VI will
assess CDM in the light of the right to development
criteria developed by the high-level task force on the
implementation of the right to development and sug-
gest steps to improve it. The chapter concludes with a
discussion of how the right to development can effec-
tively address the climate change crisis.

The impacts of climate change on human rights
underscore the human face of climate change. The
Human Rights Council has affirmed that climate
change “poses an immediate and far-reaching threat”
for the “full enjoyment of human rights”.¢

Pursuant to Council resolution 7/23, its first on
climate change and human rights, the Office of the
United Nations High Commissioner for Human Rights
(OHCHR) prepared in 2009 a comprehensive report
on the relationship between climate change and
human rights (A/HRC/10/61, hereinafter “OHCHR
report”). As the report explains, “looking at climate
change vulnerability and adaptive capacity in human

6 Resolution 7/23; see also resolution 10/4.

rights terms highlights the importance of analysing
power relationships, addressing underlying causes
of inequality and discrimination, and gives particular
attention to marginalized and vulnerable members of
society”. It concludes that “global warming will poten-
tially have implications for the full range of human
rights”, and particularly the rights to life, adequate
food, water, health, adequate housing and the right
to self-determination. Moreover, the study found that
most at risk are the rights of already vulnerable peo-
ple, such as indigenous peoples, minorities, women,
children, the elderly, persons with disabilities and
other groups especially dependent on the physical
environment.

The World Bank estimates that even with a
2° C increase from pre-industrial levels, existing
greenhouse gas concentrations will cause irreversi-
ble climate change that will drive between 100 and
400 million people into hunger, and between 1 and
2 billion more people may no longer have enough
clean water.” Levelling at 2° C looks more and more
unlikely, however. In the words of Secretary-General
Ban Ki-moon in his speech to World Climate Confer-
ence 3, held in Geneva in September 2009, “our
foot is stuck on the accelerator and we are heading
towards an abyss”. At the same meeting, the Chair
of the Intergovernmental Panel on Climate Change
recalled the moral and legal obligations “to ensure
that we prevent by every means these abrupt and
irreversible changes”. In this regard, the Deputy High
Commissioner for Human Rights, in her address to the
thirteenth Conference of the Parties to UNFCCC (COP
13), held in Bali, Indonesia, in December 2007, had
stated that human rights obligations introduced an
accountability framework that was an essential el-
ement of the promotion and protection of human
rights.

A framework of accountability is indispensable
for development given that climate change aggravates
the vulnerability of groups already marginalized, fac-
ing discrimination or living in poverty. As noted by the
Independent Expert on human rights and extreme pov-
erty in her preface to a 2010 study commissioned to
advise her on this matter,® “climate change dispropor-
tionately affects those living in extreme poverty, further
undermining their ability to live their lives in dignity”.

7 World Bank, World Development Report 2010: Development and Climate
Change (Washington, D.C., 2010).

8 Thea Gelbspan, “Exposed: the human rights of the poor in a changing
global climate”, Dialogue on Globalization (Friedrich-Ebert-Stiftung
Geneva, March 2010), p. 3.
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The Charter of the United Nations and several
treaties recognize the role of international coopera-
tion and assistance in achieving universal respect
for human rights.® United Nations treaty monitoring
bodies have also emphasized the role of international
cooperation and assistance in the realization of eco-
nomic, social and cultural rights. In particular, the
Committee on Economic, Social and Cultural Rights
has emphasized that, in accordance with the Charter,
well-established principles of international law and
the provisions of the Covenant, international cooper-
ation for development is an obligation of all States.'®
Similarly, the Declaration on the Right to Development
identifies international cooperation as a key element
to assist developing countries to secure the enjoyment
of basic human rights."" In this light, the OHCHR
analytical study on climate change and human rights
concluded that measures to address climate change
should be informed and strengthened by international
human rights standards and principles. The study also
noted that climate change is a truly global problem
that can only be effectively addressed through inter-
national cooperation, as climate change dispropor-
tionately affects poorer countries with the weakest
capacity fo protect their populations.

Increased attention to the human dimension of
climate change, including in the current negotiations,
can improve the likelihood that climate change-related
measures respect human rights. Accordingly, under-
standing and addressing the human consequences
of climate change lie at the very heart of the climate
change challenge. Moreover, linking the climate
change negotiations and structures to existing human

° Article 1 (3) of the Charter states: “The Purposes of the United Nations are:
... To achieve international cooperation in solving international problems of
an economic, social, cultural, or humanitarian character, and in promoting
and encouraging respect for human rights and for fundamental freedoms
for all without distinction as to race, sex, language, or religion”; Article 55
(b) states: “With a view to the creation of conditions of stability and well-
being which are necessary for peaceful and friendly relations among
nations based on respect for the principle of equal rights and self-deter-
mination of peoples, the United Nations shall promote .. solutions of inter-
national economic, social, health, and related problems, and international
cultural and educational cooperation”; Article 56 states: “All Members
pledge themselves to take joint and separate action in cooperation with the
Organization for the achievement of the purposes set forth in Article 55”.
Article 2 (1) of the International Covenant on Economic, Social and Cul-
tural Rights states: “Each State Party to the present Covenant undertakes
to take steps, individually and through international assistance and co-
operation, especially economic and technical, to the maximum of its avail-
able resources, with a view to achieving progressively the full realization of
the rights recognized in the present Covenant by all appropriate means, in-
cluding particularly the adoption of legislative measures.” The importance
of international assistance and cooperation to the realization of human
rights is also reflected in other international and regional human rights trea-
ties such as the Convention on the Rights of the Child and the Convention
on the Rights of Persons with Disabilities.

19 General comment No. 3 (1990) on the nature of States parties’ obliga-
tions, para. 14.

" See Margot E. Salomon, Global Responsibility for Human Rights: World

Poverty and the Development of International Law (Oxford and New York,
Oxford University Press, 2007), pp. 3-6.

rights norms enables States to use indicators and
mechanisms anchored in the well-established human
rights system to address the challenges posed by the
changing climate and response measures.

The impacts of climate change have direct impli-
cations for the efforts of the international community
to achieve the Millennium Development Goals. At the
same time, as the Secretary-General has observed,
the Goals should also contribute to the capacities
needed fo tackle climate change by providing oppor-
tunities for broader improvements in economies, gov-
ernance, institutions and intergenerational relations
and responsibilities.'? Capturing these opportunities,
however, will require “a global new deal capable of
raising investment levels and channelling resources
towards massive investment in renewable energy,
and building resilience with respect to unavoidable
climate changes”.’® In this regard, the clean develop-
ment mechanism established by the Kyoto Protocol is
an example of a mechanism deployed to raise invest-
ments and channel resources to the global South.
CDM thus provides a valuable case study for further
exploring the links between climate change and the
Millennium Development Goals.

The relationship between climate change and
the Millennium Development Goals involves both
threats and opportunities and works in both direc-
tions, with each impacting the other in positive and
negative ways.'* The United Nations Development
Programme (UNDP) has analysed the ways in which
climate change affects the Goals, concluding that
climate change threatens to exacerbate current chal-
lenges to their achievement.' In this regard, major
issues of concern for the Goals resulting from climate
change include population displacement, forced
migration, conflict and security risks, food insecu-
rity and the human rights impacts of climate change
response measures.'®

12 “Keeping the promise—a forward-looking review to promote an agreed

action agenda to achieve the Millennium Development Goals by 2015:
report of the Secretary-General” (A/64/665 ), para. 37.

Ibid., para. 39.

14 See United Nations Millennium Campaign, “Seal a JUST deal: the MDG
path to a climate change solution” (2010).

See, for example, UNDP, “What will it take to achieve the Millennium
Development Goals2: an infernational assessment” (June 2010).

See Marcos A. Orellana, Miloon Kothari and Shivani Chaudhry, “Climate
change in the work of the Committee on Economic, Social and Cultural
Rights” (Friedrich-Ebert-Stiftung Geneva, Housing & Land Rights Network
- Habitat International Coalition and Center for International Environmen-

tal Law, May 2010).
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More particularly, climate change impacts have
obvious repercussions on Millennium Development
Goal 7 regarding environmental sustainability with
respect fo access to safe drinking water and basic
sanitation, as well as biodiversity loss. Climate change
impacts on agricultural production and water avail-
ability are also relevant for goal 1 regarding extreme
poverty!” and hunger eradication.’®  Millennium
Development Goal 2 regarding universal primary
education is affected given the potential destruction of
schools and other infrastructure, as well as pressures
on family livelihoods that may keep children from
school. Goal 3 regarding gender equality is affected
by the increased degradation of natural resources,
upon which women are particularly dependent. Goals
4, 5 and 6 regarding child mortality, maternal health
and combating malaria, HIV and other diseases are
affected by increased vulnerability to poor health due
to reduced food and water security, in addition to the
spread of waterborne, vector-borne and airborne dis-
eases. Finally, goal 8 regarding global partnerships
and technology transfer also directly concerns climate
change and the clean development mechanism, as
examined by the high-level task force on the imple-
mentation of the right to development.

Development assistance, both technical and
financial, has an important role to play in support-
ing countries in achieving the Millennium Develop-
ment Goals. The report of the Secretary-General on
progress in achieving the Goals observes that the
switch fo low greenhouse gas-emitting, high-growth
pathways to meet the development and climate chal-
lenges is both necessary and feasible, but will require
much greater international support and solidarity
(A/64/665, para. 38).

To respond to growing scientific concern, the
infernational community, under the auspices of the
United Nations, has come together to tackle the cli-
mate change problem. lts efforts have led to the devel-
opment of UNFCCC and the Kyoto Protocol, as well
as a number of financial arrangements to address the
costs associated with climate change.

17 See Gelbspan, “Exposed” (see footnote 8).

18 See Columbia Law School Human Rights Institute, Climate Change and the
Right to Food: A Comprehensive Study, Heinrich B&ll Stiftung Publication
Series on Ecology, vol. 8 (Berlin, Heinrich B&ll Foundation, 2009).

UNFCCC was signed and adopted at the United
Nations Conference on Environment and Develop-
ment, held in Rio de Janeiro, Brazil, in 1992 and
entered into force in 1994. The Convention acknowl-
edges that the global nature of climate change calls
for the widest possible cooperation by all countries.'
The ultimate objective of UNFCCC, stated in article 2,
is to achieve “stabilization of greenhouse gas con-
centrations in the atmosphere at a level that would
prevent dangerous anthropogenic interference with
the climate system”.

Development considerations play a central role
in the design and implementation of the Convention,
the preamble to which affirms that “responses to cli-
mate change should be coordinated with social and
economic development in an integrated manner with
a view to avoiding adverse impacts on the latter”.
More significantly, the ultimate objective stated in arti-
cle 2 should be achieved within a time frame suffi-
cient, inter alia, “to ensure that food production is not
threatened and to enable economic development to
proceed in a sustainable manner”. Furthermore, the
Convention articulates, in articles 3 and 4, the prin-
ciple of “common but differentiated responsibilities
and respective capabilities”, underscoring that indus-
trialized countries are to “take the lead in combating
climate change”.

In discussions at UNFCCC meetings, States often
equated the right to development with the right to pol-
lute. In order to meet pressing development impera-
tives, developing countries have largely resisted any
quantifiable limitations on emissions. To some extent
this position assumes that development calls for a fossil
fuel-based energy policy. And since energy is the life-
blood of modern economies, this myth is aggravating
paralysis with respect to the Convention. The right to
development is not a right to pollute. Instead, the right
to development highlights the need for a technological
leap forward that can bypass the destructive environ-
mental impacts of industrialization. Such an advance
can only be achieved through the deployment of
climate-friendly technologies that can enhance local
resilience to climatic changes and reduce greenhouse
gas emissions in economic activity.

19 In this vein, the duty to cooperate in the climate change context requires
States to negotiate and implement international agreements under the aus-
pices of UNFCCC, which features the necessary membership and exper-
tise. See John H. Knox, “Climate change and human rights law”, Virginia
Journal of International Law, vol. 50, No. 1 (2009), p. 213.
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The right to development could thus help to
unlock negotiations by stressing technology transfer
in the necessary economic transformation. A first step
lies in the conceptual strength of the right to devel-
opment, i.e., arguing for equitable distribution of
wealth and social justice, which could help overcome
the distorted conceptualization of the right to devel-
opment as a right to pollute. A second step lies in
reinvigorating the technology transfer dimensions of
the Bali Action Plan adopted at COP 13.2° Thirdly,
industrialized countries must face their responsibil-
ity for causing the climate crisis and provide financial,
technological and other support to enable the technol-
ogy leap in the developing world. In this regard, the
principle of “common but differentiated responsibili-
ties” can synergize with the right to development in
highlighting the need for effective technology transfer
mechanisms that can open development paths that
reduce emissions and enhance resilience.

Evaluating the effectiveness of international co-
operation in addressing climate change is a complex
undertaking. From one perspective, the fact that States
have negotiated and are implementing two major inter-
national treaties on the topic, namely UNFCCC and
the Kyoto Protocol, in addition to undertaking a sig-
nificant negotiating effort over the past several years
to define the post-Kyoto climate framework, would
suggest that they have clearly sought to cooperate.
From another angle, if the duty to cooperate requires
effective solutions to the climate change problem, then
the fact that the actual and impending consequences
of climate change are increasing in intensity owing to
the failure to arrive at a binding agreement providing
for effective mitigation, adaptation and other climate
measures could be regarded as a failure of States to
cooperate effectively.

In line with the objective and principles of
UNFCCC, the Kyoto Protocol was finalized in 1997
and entered into force in 2005. Under the Protocol,
37 industrialized countries and countries in transition
to a market economy, plus the European Union, made
legally binding commitments to reduce their overall
emissions of the six major greenhouse gases?' by at
least 5 per cent below 1990 levels in the commitment
period 2008-2012. As the emission reduction targets
of the Protocol expire in 2012, the next step remains
unknown and is subject to ongoing international
negotiations.

20 FCCC/CP/2007/6/Add.1, decision 1/CP.13.

21 CO2, CH4, N20, hydrofluorocarbons (HFCs), perfluorocarbons (PFCs)
and sulphur hexafluoride (SFé).

The fifteenth Conference of the Parties to UNFCCC
(COP 15) and the fifth session of the Conference of
the Parties serving as the meeting of the Parties to the
Kyoto Protocol (CMP 5) took place in Copenhagen
from 7 to 18 December 2009. Despite two years of
infense negotiations, the Parties were unable to reach
agreement on all the issues.?? Instead, the main out-
comes from the negotiations include a number of deci-
sions by the Conference of the Parties which, inter
alia, provided the mandate to continue negotiations,
and the Copenhagen Accord,? a non-binding politi-
cal agreement drafted by certain Heads of State out-
side the UNFCCC process. In the final hours of COP
15, the parties “took note of” rather than “adopted”
the Copenhagen Accord, which introduces significant
ambiguity regarding its legal status and implementa-
tion.

Similarly, the sixteenth Conference of the Parties
to UNFCCC (COP 16), which took place in Cancun,
Mexico, from 29 November to 10 December 2010,
resulted in a set of decisions adopted by the Parties,
not a legally binding treaty. The Parties again “took
note of” their pledges to mitigate climate change.
While the Parties agreed that urgent action was
needed, they did not reach an agreement on the rules
and targets for a second commitment period of the
Kyoto Protocol, which will be further negotiated at
the Conference of the Parties scheduled to be held
in Bonn, Germany, in May 2012.24 However, in its
decision on the outcome of the work of the Ad Hoc
Working Group on Long-term Cooperative Action
under the Convention,?® established under the Bali
Action Plan, the Conference of the Parties did rec-
ognize the important role of human rights in climate
change. In the decision, the Conference of the Par-
ties, noting Human Rights Council resolution 10/4,
which recognizes that climate change has many
direct and indirect impacts on the full enjoyment of
human rights, especially for already vulnerable seg-
ments of the population, emphasized that human
rights should be respected by the Parties in all cli-
mate change-related actions.

The clean development mechanism under the
Kyoto Protocol has provided a mode of cooperation
between industrialized and developing countries.
However, the mechanism still needs to be improved

22 See Dan Bodansky, “The Copenhagen Climate Change Conference”,
American Journal of International Law, vol. 104 (2010), p. 230.

23 FCCC/CP/2009/11/Add.1, decision 2/CP.15.

24 Editor's note: information concerning the Bonn Climate Change Confer-
ence can be found at http://unfccc.int/meetings/bonn_may_2012/
meeting/6599.php.

25 FCCC/CP/2010/7/Add.1, decision 1/CP.16.
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in order to secure a rights-based approach to devel-
opment and further the right to development while
promoting sustainable development in developing
countries.

The costs associated with climate change, both
in respect of mitigation of greenhouse gases and of
adaptation to a changing climate, pose a severe
challenge to the international community. Developing
countries in particular generally lack the resources
to address this new environmental and social threat.
Consequently, developing countries are especially
vulnerable to climate change since their budgets are
stretched to meet basic needs such as access to food,
water and housing.

International cooperation in the form of financial
assistance acquires critical relevance in the light of
the development challenges and vulnerabilities aggra-
vated by climate change, especially in developing
countries. While financial arrangements for climate
change are numerous and dispersed,? efforts by the
international community to address the costs associ-
ated with climate change have fallen short of what is
necessary to ensure that progress towards achieving
the Millennium Development Goals is not undermined
by climate change.

UNFCCC and the Kyoto Protocol have estab-
lished mechanisms to channel financial assistance to
developing countries. UNFCCC assigns the Global
Environment Facility as the operating entity of its finan-
cial mechanism on an ongoing basis, subject to review
every four years. The Kyoto Protocol establishes two
main financial arrangements. First is the operation
of the market mechanisms, including CDM, creating
economic incentives for the reduction of emissions of
the six major greenhouse gases. Second is the spe-
cific Adaptation Fund to assist developing countries
to adapt to the adverse effects of climate change. The
Adaptation Fund is replenished through, inter alia,
contributions from CDM.?

26 A number of international organizations are actively engaged in admin-
istering and/or operating climate change funds, including UNDP, the
United Nations Environment Programme (UNEP) and the United Nations
International Strategy for Disaster Reduction. Similarly, a number of mul-
tilateral development banks have set up dedicated funds to address cli-
mate change. Further, several industrialized countries have established
climate change funds to assist climate change mitigation and adaption in
the developing world.

Marcos Orellana, “Climate change and the Millennium Development
Gouals: the right to development, international cooperation and the clean
development mechanism”, Sur-International Journal on Human Rights,

vol. 7, Issue 12 (June 2010). See also UNFCCC, Adaptation Fund, at
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This cursory overview of infernational cooper-
ation and the climate change regime shows the rel-
evance of CDM to encouraging investment and tech-
nology transfer to developing countries. Similarly,
CDM provides financial resources for the Adaptation
Fund, which is critical in building community resilience
in developing countries. These features highlight the
significance of CDM in the interface between climate
change and the Millennium Development Goals. Con-
cerns have been raised, however, about the mecha-
nism’s environmental integrity, its ability to ensure
respect for human rights as well as its actual contri-
bution to sustainable development. In the light of its
importance, CDM is analysed below in further detail.

CDM was designed to achieve costeffec-
tive emissions reduction and promote sustainable
development in developing countries. It does so by
encouraging investments in developing countries that
achieve emission reductions additional to what would
otherwise have occurred. CDM projects have so far
generated more than 365 million certified emissions
reductions (CERs) and are anticipated to generate
more than 2.9 billion CERs within the first commitment
period of the Kyoto Protocol (2008-2012). CDM has
registered more than 2,500 projects.?®

CDM provides a clear example of an interna-
tional partnership between the global South and the
industrialized North to achieve the twin objectives
of promoting sustainable development and mitigat-
ing climate change. CDM is thus directly relevant to
Millennium Development Goal 8 regarding global
partnerships and technology transfer, as well as to
the other Goals directly affected by climate change.
In addition, a focus on CDM also raises issues con-
cerning investments and resource flows, technology
transfer, environmental infegrity and the meaning
and operationalization of a rightsbased approach
to development, all of which are central to effective
and equitable climate change mitigation and to the
attainment of the Millennium Development Goals.
Ultimately, analysing CDM using the right to develop-

http://unfccc.int/cooperation_and_support/financial_mechanism/

adaptation_fund/items/3659.php. (The Adaptation Fund Board super-
vises and manages the Adaptation Fund and has 16 members and
16 alternates who meet no less than twice a year. In December 2008,
the Parties to the Kyoto Protocol established rules of procedure, priori-
ties, policies and guidelines for the Adaptation Fund.)

CDM passed the 2,000th registered project milestone in January 2010,
less than two years after its inception. For the list of registered projects,
see http://cdm.unfccc.int/Projects/registered.html.

2
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http://unfccc.int/cooperation_and_support/financial_mechanism/adaptation_fund/items/3659.php
http://unfccc.int/cooperation_and_support/financial_mechanism/adaptation_fund/items/3659.php
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ment criteria exposes several flaws that limit its contri-
bution to implementing the right to development.

This section first provides a brief background
of CDM and its structure. It then analyses the mecha-
nism’s requirements, scope and actors. The last part
addresses certain criticisms that have been levelled
against CDM, concluding with an analysis of options
for its improvement.

Under the Kyoto Protocol, “industrialized Annex |
Parties”?® must reduce their net emissions of green-
house gases by an average of 5 per cent below 1990
levels over a five-year reporting period, 2008-2012.%°
CDM is one of the three market-based mechanisms cre-
ated by the Kyoto Protocol to assist industrialized Par-
ties to meet their emissions reduction target.’ Under
CDM, Annex | Parties (or private entities from those
countries) may fund activities in non-Annex | Parties
that result in CERs. Industrialized countries are then
able to apply CERs towards their emissions targets.

CDM has a twofold purpose. First, it aims at pro-
moting sustainable development in developing coun-
tries. Accordingly, CDM is expected to lead invest-
ments info the developing world and to the transfer of
environmentally safe and sound technology.*? Second,
CDM s critical to addressing greenhouse gas mitiga-
tion by assisting industrialized countries in achieving
compliance with their quantified emission reduction
commitments under the Kyoto Protocol. In this context,
the main rationale behind CDM is cost-effectiveness,
which means that CDM projects will take place where
greenhouse gas emissions reductions are cheaper.®

29 Annex | Parties includes States members of the Organisation for Econom-
ic Co-operation and Development (OECD) and countries undergoing the
process of transition to a market economy.

30 Kyoto Protocol, art. 3 (1).

31 |bid., art. 12. The two other mechanisms are joint implementation and
emissions frading (ibid., arts. 4 and 17).

32 See FCCC/CP/2001/13/Add.2 and Corr.1, decision 17/CP.7, “Mo-
dalities and procedures for a clean development mechanism as defined
in article 12 of the Kyoto Protocol”, adopted by the Conference of the
Parties to UNFCCC at its seventh session, held in Marrakesh, Morocco,
in 2001. (Decisions 2/CP.7-24/CP.7, contained in chapter Il of the report
of the Conference, are referred to as “The Marrakesh Accords”, the rules
that govern CDM, and are contained in documents FCCC/CP/2001/13/
Adds.1-3 and corrigenda and addenda.) Attached to decision 17/CP.7
was a draft decision transmitted to the meeting of the Parties to the Kyoto
Protocol for adoption at its first session, held in Montreal, Canada, in
2005. The draft decision was subsequently adopted as decision 3/CMP.1,
contained in document FCCC/KP/CMP/2005/8/Add.1. Decision 3/
CMP.1 has an annex, entitled “Modalities and procedures for a clean
development mechanism”, with four appendices: appendix A, “Standards
for the accreditation of operational entities”; appendix B, “Project design
document”; appendix C, “Terms of reference for establishing guidelines
on baselines and monitoring methodologies”; and appendix D, “Clean
development mechanism registry requirements”.

33 See Harro van Asselt and Joyeeta Gupta, “Stretching too far2 Developing
countries and the role of flexibility mechanisms beyond Kyoto”, Stanford
Environmental Law Journal, vol. 2, No. 2 (2009), p. 331.

Under article 5 of the Kyoto Protocol, CDM
projects have to fulfil three basic requirements:3*

(@) Voluntary participation by each Party.%
Written approval of voluntary participation
is a requirement for validation;

(b) Real, measurable and long-term mitiga-
tion of climate change. CDM projects
must lead to real, measurable reductions
in greenhouse gas emissions, or lead to
the measurable absorption (or “sequestra-
tion”) of greenhouse gases in a developing
country.®® The “project boundary” defines
the area within which emissions reductions
occur;¥

(c) Additionality. The “additionality” element
requires emission reductions that are
additional to any that would occur in the
absence of a certified project activity.®
Stated differently, “additionality” requires
that greenhouse gas emissions from a CDM
project activity must be reduced below
those levels that would have occurred in the
absence of the project.®? In fact, it must be
shown that the project would not have been
implemented without CDM.

A CDM project should also contain a “sustain-
ability” element. All CDM projects must contribute
towards sustainable development in the host country
and must also be implemented without any negative
environmental impacts.®® To ensure that these condi-
tions are met, the host country determines whether the
CDM project meets its sustainable development objec-
tives and also decides whether an environmental
assessment of the project is required.*’ The preroga-
tive of the host country to define sustainable develop-

3 Beyond these requirements, the Kyoto Protocol provides almost no guid-
ance for operating CDM. To develop the necessary institutional framework
to do so, the Parties have adopted a substantial body of decisions at meet-
ings of the Parties. See Chris Wold, David Hunter and Melissa Powers,
Climate Change and the Law (LexisNexis, 2009), p. 233.

35 Decision 3/CMP.1, annex, para. 28: “Participation in a CDM project
activity is voluntary.”

3 See “A user's guide to the CDM (clean development mechanism)”, 2nd ed.
(Pembina Institute for Appropriate Development, February 2003), pp. 4-5.

37 See decision 3/CMP.1.

3 Kyoto Protocol, art. 12 (5).

39 Decision 3/CMP.1, annex, para 43: “A CDM project activity is additional
if anthropogenic emissions of greenhouse gases by sources are reduced
below those that would have occurred in the absence of the registered
CDM project activity.”

40 See decision 3/CMP.1.

41 See “A user's guide to the CDM”.
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ment has not been devoid of question, however, given
the linkage between human rights and development
and the need for external accountability of the State
with respect to human rights issues.

CDM projects involve the following seven par-

ticipants:

(a)

(b)

(d)

(f)

(9)

Project proponent. This is the entity that
develops and implements a CDM project;

CER purchaser. This entity invests in the
project and/or purchases the project’s
CERs;

Stakeholders. These include the public, or
any individuals, groups or communities
affected, or likely to be affected, by the
proposed CDM project activities;*?

Host country. This is the developing country
in which the CDM project takes place. The
host country approves the project prior to
its implementation;

Executive Board. The Board supervises
implementation of CDM and reports to
COP/CMP. It is comprised of 10 members
representing Parties to the Kyoto Protocol.
It also maintains the CDM registry for issu-
ance of CERs, approves methodologies for
measuring baselines and additionality, and
accredits designated operational entities;

Designated national authority. The desig-
nated national authority is established by
the host country and decides whether the
proposed CDM is consistent with the coun-
try’s sustainable development goals. The
authority serves as a focal point for con-
sideration and approval of CDM project
proposals;*® it accepts or rejects the CDM

component of particular projects;*4

Designated operational entities. These enti-
ties are accredited by the CDM Executive
Board as such.* They have varying respon-
sibilities during different stages of the CDM

42 Decision 3/CMP.1, annex, para. 1 (e).
4 |bid., para. 29.

44 UNDP, “The clean development mechanism: a user’s guide” (New York,

2003).

45 Decision 3/CMP.1, annex, para. 20. See also Wold, Hunter and Powers,
Climate Change and the Law, p. 234.

project cycle, including: reviewing and
assessing the project design document;
certifying the project’s proposed method-
ology for measuring emissions reductions;
validating project proposals; and verifying
the emissions reductions resulting from the
project that could be considered for issu-
ance of CERs. There are two designated
operational entities involved in the CDM
process. The first one prepares a valida-
tion report evaluating the project design
document against the requirements, which
it submits to the Executive Board for regis-
tration.*¢ The second one verifies and certi-
fies the emissions reductions and provides
a report to the Executive Board for issuance

of CERs.

Six steps must be taken to obtain CERs:#

(a) Design and formulation of the proposed
project participants. Project proponents
submit a project design document to the
host country’s designated national author-
ity. The documents should include the tech-
nical and financial details of the project,
including: the proposed baseline method-
ology for calculating emissions reductions;
the project’s estimated operational lifetime;
a description of the additionality require-
ments; documentation of any environmen-
tal impacts; stakeholder comments; sources
of funding; and a monitoring plan.*®

(b) Approval by the designated national
authority. The authority approves the devel-
opment of the proposed CDM project. It
also confirms whether a CDM project activ-
ity will contribute to the sustainable devel-
opment of the host State;

46 Mindy G. Nigoff, “Clean development mechanism: does the current struc-

4

4

N

3

ture facilitate Kyoto Protocol compliance?”, Georgia International Environ-
mental Law Review, vol. XVIIl, No. 2 (2006), pp. 257-258. In small-scale
projects the same designated operational entity can carry out both the
validation (at project outset) and verification (during project operation), in
order to avoid the expense of using two designated operational entities.
See also UNDP, “The clean development mechanism”.

See Charlotte Streck and Jolene Lin, “Making markets work: a review of
CDM performance and the need for reform,” European Journal of Interna-
tional Law, vol. 19, No. 2 (2008).

Decision 3/CMP.1, annex, appendix B. See also Wold, Hunter and
Powers, Climate Change and the law, p. 14.
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(c) Validation. The project design, expressed
in the project design documents, must be
evaluated by the first designated opera-
tional authority against the requirements
of CDM. Validation also includes assur-
ance that the host country agrees to the
following: that the project contributes to
sustainable development; that any required
environmental assessment has been car-
ried out; and that there has been adequate
opportunity for public comment on the
project;

(d) Registration. The validated project must be
formally accepted and registered by the
Executive Board, based on the recommen-
dations of the first designated operational

entity;

(e) Verification. Once the CDM project is under
way, the monitored emissions reductions
that result from it must be reviewed periodi-
cally by the second designated operational
entity;

() Issuance of certification. Upon written
assurance provided by the second desig-
nated operational entity, the CDM Execu-
tive Board issues the CERs. The CERs are
then assigned to the Annex | country where
the CER purchaser is located.

CDM statistics as of January 201147 show more
than 2,500 registered CDM projects, of which large-
scale projects represent 56.46 per cent and small-
scale projects represent 43.54 per cent.®® Most CDM
projects involve energy industries (renewable and
non-renewable sources), energy efficiency, waste han-
dling and disposal, agriculture, manufacturing indus-
tries, fugitive emissions from fuels (solid, oil and gas),
chemical industries, afforestation and reforestation,

4 See http://cdm.unfccc.int/Statistics/Registration/RegisteredProjByScale
PieChart.html. Editor’s note: the figures at April 2012 show a total of more
than 4,000 projects.

50 The definition of small-scale projects is provided by COP/CMP as: (a)
renewable energy project activities with a maximum output capacity
equivalent of up to 15 megawatts; (b) energy efficiency improvement
project activities which reduce energy consumption by up to the equivalent
of 15 gigawatt hours per year; and (c) other project activities that both
reduce anthropogenic emissions by sources and direcily emit less than
15,000 kilotons of CO2 equivalent per year (decision 17/CP.7, para. é
(c), amended by decision 1/CMP.2, para. 28, contained in document
FCCC/KP/CMP/2006/10/Add.1). A project which is eligible to be
considered as a smallscale CDM project activity can benefit from the
simplified modalities and procedures (see decision 4/CMP.1, “Guidance
relating fo the clean development mechanism”, annex Il, contained in doc-

ument FCCC/KP/CMP/2005/8/Add.1).

and mining production, among others.*! Brazil, China,
India, Malaysia and Mexico are the major countries
hosting CDM projects, accounting for approximately
80 per cent of the total number of projects.>?

Although CDM does not have an explicit technol-
ogy fransfer mandate, it contributes to technology trans-
fer by encouraging investments that use technologies
currently not available in the host countries. According
to a report on technology transfer in CDM projects pre-
pared for the UNFCCC secretariat, technology transfer
is more common for larger projects involving agricul-
ture, energy efficiency, landfill gas, nitrogen dioxide
(N,O), HFCs and wind projects.>® Also, technology
transfer is more common for projects that involve for-
eign participants. The report concludes that the tech-
nology transferred mostly (over 70 per cent) originates
from France, Germany, Japan, the United Kingdom
and the United States. Although technology transfer
from Non-Annex | Parties is less than 10 per cent of all
technology transfer, Brazil, China, India, the Republic
of Korea and Taiwan, Province of China, are the main
sources of equipment (94 per cent) and knowledge
(70 per cent) transfers from Non-Annex | sources.

Critiques of CDM in the scholarly literature®*
concern, inter alia, governance practices, environ-
mental integrity and contribution to sustainable devel-
opment.>> They may be summarized in the following
10 arguments:

(a) A rights-based approach to CDM. The
current emphasis of the clean develop-
ment mechanism on emissions reductions
does not ensure that its projects minimize
impacts deleterious to the rights of people
or conservation.®® Measures and projects

51 See http://cdm.unfccc.int/Statistics/Registration/RegisteredProjByScope

PieChart.html. The energy industries sector represents 60.31 per cent

[editor’s note: 68.77 per cent at April 2012] of the total projects regis-

tered under CDM.

See UNFCCC, “Key findings of ‘analysis of technology transfer in CDM:

update 2008’ study” (undated).

See Stephen Seres, “Analysis of technology transfer in CDM projects”,

report prepared for the UNFCCC Sustainable Development Mechanisms

Programme (CDM Registration and Issuance Unit, December 2008).

This section is based on the scholarly debate; it does not purport to evalu-

ate the merits of the various critiques.

Charlotte Streck, “Expectations and reality of the clean development

mechanism: a climate finance instrument between accusations and aspira-

tions” in Climate Finance: Regulatory and Funding Strategies for Climate

Change and Global Development, Richard Stewart, Benedict Kingsbury

and Bruce Rudyk, eds. (New York and London, New York University Press,

2009), p. 67.

36 See Orellana, “A rightsbased approach to climate change mitigation”
(footnote 3).

5
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adopted under CDM can have direct and
indirect impacts on human communities
and livelihoods. For example, dam proj-
ects may involve displacement of commu-
nities and cause irreversible environmental
impacts;

(b) No requirement of prior informed consent.
CDM requires only that affected commu-
nities be consulted, not that they give their
prior informed consent (or free, prior and
informed consent in the case of indigenous
and tribal peoples). This can result in a
direct violation of human rights;

(c) No equitable geographical distribution.
There is a lack of equitable geographi-
cal distribution between the developing
countries that are eligible and those that
are favoured for project development. In
other words, countries like Brazil, China
and India are receiving the lion’s share of
project investment, while African countries,
for instance, are languishing;*”

(d) Equity. Market systems such as CDM seek
technological solutions and efficiency.
The inequitable distribution of access to
technologies, however, reinforces power
and wealth disparities.*® In addition, mar-
ket-based systems treat pollution as a com-
modity to be bought or sold, raising com-
plex ethical issues;*?

(e) Failure to promote sustainable development
or green technology transfer. As a market
mechanism, CDM searches for the cheap-
est emissions reductions. In that regard,
while CDM has been effective in reducing
mitigation costs, it has not been equally
effective in contributing more broadly to
sustainability.®® The greatest amounts of
CERs are being generated by projects with
a low or negligible contribution to sustain-
able development. For example, most of
the non-renewable energy projects that are

57 According to UNEP, the number of CDM projects that are being planned
or have been registered across the African region is increasing. UNEP
reports that in July 2011, a total of 190 CDM projects in Africa were at
different stages of validation or registration. This is an increase from 170
at the end of 2010, 90 in 2008 and just 53 in 2007. See www.grida.
no/news/press/4814.aspx.

Maxine Burkett, “Just solutions to climate change: a climate justice propo-
sal for a domestic clean development mechanism”, Buffalo Law Review,
vol. 56, Issue 1 (2008), p. 234; Alice Kaswan, “Justice in a warming
world,” The Environmental Forum, vol. 26 (2009), pp. 50-51.

Kaswan, “Justice in a warming world”, pp. 50-51.

See Streck, “Expectations and reality of the clean development mecha-
nism” (see footnote 55).

o
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now flooding the carbon market do not
score high on certain sustainable devel-
opment indicators.®! Similarly, renewable
energy, energy efficiency and transport
project activities—smaller in scale and
more diffuse by nature—are less competi-
tive in the CDM market.*2

() Lack of access to remedies and jurisdiction.
There is no accountability mechanism at
CDM, such as the World Bank Inspection
Panel.¢® In addition, the CDM rules do not
provide recourse to private parties to chal-
lenge Executive Board decisions. Instead,
the Executive Board, as is the case with
other international institutions, has immu-
nity to enable it to exercise its functions or
fulfil its purposes without the threat of litiga-
tion;%4

(9) Lengthy CDM process. The bureaucratic
CDM process significantly slows an already
strained project pipeline. The steps along
the pipeline substantially increase the trans-
action costs of moving from the design and
formulation of a project to the issuance of
CERs.%® Moreover, the approval process is
considered by some to be guided by politi-
cal considerations rather than factual com-
petence;®¢

(h) Lack of transparency. As they are com-
posed of private consultants, a lack of
transparency is associated with the role of
the designated operational entities in veri-
fying emissions reductions.®” In addition,
lack of transparency relates to failures of
the regulatory process to guarantee the pri-
vate sector’s confidence in CDM;%®

(i) Additionality. Most CDM projects are
non-additional and therefore do not
represent real emissions reductions. The

¢! See Asselt and Gupta, “Stretching too fare” (footnote 33), p. 350.

2 See Burkett, “Just solutions to climate change”, p. 210.

63 See, for example, Dana Clark, Jonathan Fox and Kay Treakle, eds.,
Demanding Accountability: Civil Society Claims and the World Bank
Inspection Panel (Lanham, Maryland, Rowman and Littlefield, 2003).

64 See Wold, Hunter and Powers, Climate Change and the Law (see foot-
note 34), p. 236, citing Ernestine E. Meijer, “The international institutions
of clean development mechanism brought before national courts: limiting
jurisdictional immunity to achieve access to justice”, New York University
Journal of International Law and Politics, vol. 39, No. 4 (2007), p. 873;
see also Streck and Lin, “Making markets work” (footnote 47).

5 Burkett, “Just solutions to climate change”, p. 210.

66 Streck, “Expectations and reality of the clean development mechanism”,
p.71.

7 Burkett, “Just solutions to climate change”, p. 236.

%8 Streck, “Expectations and reality of the clean development mechanism”,
p. 71; see also Streck and Lin , “Making markets work” (footnote 47).
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additionality screening is criticized for
being imprecise and subjective, as well as
for being unable to prevent non-additional
projects from entering CDM;*

()  Limited use. The use of CDM is limited to
reducing emissions on a single-project
basis; the mechanism is not designed to
address whole sectors of the economy.

Despite the criticisms, CDM is mobilizing large
amounts of money from the private sector for mitiga-
tion in developing countries. In addition, it can con-
tribute to building institutional capacity and keeping
developing countries engaged in the Kyoto Protocol
process. CDM thus remains an important mechanism
under the climate change regime for greenhouse gas
mitigation and for promoting sustainable development
and technology transfer. Therefore, one of the ques-
tions facing the climate change regime is how to rein-
vigorate and improve CDM, including enhancing its
effectiveness and ensuring its social and environmen-
tal integrity. In this sense, there is room for enhanc-
ing the mechanism’s role within the climate change
regime, including post-2012.

The fifth session of the Conference of the Par-
ties to UNFCCC serving as the meeting of the Parties
to the Kyoto Protocol (CMP 5), held in Copenhagen
in December 2009, provided further guidance relat-
ing to CDM, some elements of which are particularly
important in informing an assessment of CDM under
criteria pertaining to the right to development. CMP 5
set in motion a process of study of baseline and moni-
toring methodologies and additionality to increase the
number of CDM projects in underrepresented project
activity types or regions.”® This is relevant to increas-
ing investments in projects that may achieve signifi-
cant sustainable development benefits and emissions
reductions, as well as to channelling investments to
more developing countries, including least developed
countries, instead of just a few.

CMP 5 also addressed the need for a wider
distribution of CDM projects in developing coun-

¢ See Barbara Haya, “Measuring emissions against an alternative future:
fundamental flaws in the structure of the Kyoto's Protocol clean develop-
ment mechanism”, Energy and Resources Group Working Paper ERGO9-
001 (University of California, Berkeley, December 2009).

70 The decisions adopted at CMP 5 are available at http://unfccc.int/
meetings/copenhagen_dec_2009/session/6252/php/view/decisions.
php. See in particular decision 2/CMP.5, “Further guidance relating fo
the clean development mechanism”, paras. 23-24.

tries. It adopted several measures to encourage CDM
projects in countries with minor CDM participation,
including a request to the Executive Board to use
interest accrued within the Trust Fund for the Clean
Development Mechanisms (and any voluntary contri-
butions) to provide loans to countries with fewer than
10 registered CDM projects to cover the costs of the
development of project design documents, validation
and the first verification of project activities.”" In addi-
tion, CMP 5 took note of the work of the Designated
National Authorities Forum, given its potential contri-
bution to achieving broader participation in CDM,
including through the sharing of information and
experience, and encouraged the Executive Board to
follow up on issues raised by the Forum.

Assessing CDM using criteria pertaining fo the
right to development is helpful for evaluating propo-
sals regarding CDM reform. The task force revised
the right to development criteria at its sixth session in
2010 and organized them under the three attributes
of the right to development, namely: comprehensive
human-centred development; participatory human
rights processes; and social justice in development
(A/HRC/15/WG.2/TF/2/Add.1 and Corr.1). In
addition, the task force identified operational clusters
of criteria within each of the attributes (A/HRC/15/
WG.2/TF/2/Add.2).

This section will focus on the three attributes and
their cluster of criteria in regard to CDM. The first
relates to the commitment of the high-level task force
to a particular concept of development, the second to
rules and principles and the third to distributional out-
comes. The attributes were designed and firmly rooted
in, inter alia, the Declaration on the Right to Devel-
opment and other human rights instruments (ibid.,
para. 13). Special attention was given to the primary
role of States in development, which, according to the
Declaration, includes individual and collective action
(art. 4) as well as the exercise of the right and the
duty to formulate national development policies. In
turn, development policies must aim at the constant
improvement of the well-being of the people and of
individuals on the basis of their active, free and mean-
ingful participation in development and in the fair
distribution of benefits resulting therefrom (art. 2 (3)).

71 Decision 2/CMP.5, paras. 48-51.
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The criteria that form human-centred develop-
ment focus on the equitable distribution of the needs
of the most vulnerable and marginalized segments of
the international community. The attribute also pro-
motes economic regulatory oversight to encourage
competition and access to financial resources. In
addition, the right to development encourages envi-
ronmentally sustainable development and the use of
natural resources.

As noted, most CDM projects are implemented
in just a few developing countries. This situation is
at odds with right to development criteria. Stressing
a more equitable geographical distribution of CDM
projects, in numbers and volume of investments,
would enhance the mechanism’s ability to contribute
to the right to development and achieve right to devel-
opment human-entred development policy. Similarly,
the implementation of a sectoral CDM initiative, in
addition to individual CDM projects, could enhance
the ability of smaller developing countries to partici-
pate in CDM. As noted above, CMP 5 has taken cer-

tain steps in this direction.

Sustainable development is encouraged in the
right to development, and CDM projects are intended
to assist developing States in achieving sustainable
development. However, the definition of sustainable
development objectives is left in the hands of the host
State, by design. The host State’s designated national
authority will determine whether a proposed CDM
project contributes to its sustainable development or
not. CDM regards this defermination as an expres-
sion of the sovereignty of the host State, and it does
not provide for international scrutiny of it. Therefore,
CDM does not require that the designated national
authority establish an open and participatory process
when defining sustainable criteria, or when making
determinations regarding the contribution of projects
to sustainability. This feature of CDM hinders its ability
to promote and ensure environmental sustainability,
as called for by the right to development.

The right to development criteria concerning par-
ticipatory human rights processes calls for particular
attention to the principles of equality, non-discrimina-
tion, participation, transparency and accountability
in the design of development strategies. With respect
to CDM, these criteria call for attention to the ability
of the mechanism to allow for participation, effective

remedies and transparency. In particular, these cri-
teria point to the mechanism'’s ability to define sustain-
able development objectives in an inclusive and par-
ticipatory process, on the one hand, and on its ability
to ensure that the rights of stakeholders are respected,
on the other.

The question of the mechanism’s ability to ensure
that CDM projects respect the rights of stakeholders
calls for analysis of the procedural safeguards in the
CDM project cycle, in connection with the role of the
Executive Board in that regard. Current CDM modal-
ities and procedures already contain certain tools
necessary to apply certain steps of a rights-based
approach, although more could be done to ensure
human rights protection.”? Similarly, it remains pos-
sible that the CDM Executive Board will exercise its
authority to supervise the mechanism to exact com-
pliance with all terms of the CDM modalities and
procedures, including the rules that can contribute to
avoiding any negative social and environmental spill-
over from projects. In the exercise of this authority, the
CDM Executive Board could conclude that no CERs
shall be issued in connection with projects involving
negative social and environmental spillovers, espe-
cially if such impacts involve infringements of rights.

A rights-based approach to CDM can be used to
guarantee the twin principles of equality and non-dis-
crimination, ensuring that people’s rights will not be
affected by CDM projects while safeguarding environ-
mental and procedural integrity.”® States are legally
bound to observe their human rights obligations that
stem from the sources of international human rights
law, including global and regional human rights
instruments. In the context of CDM, States have, inter
alia, the obligations fo:

e Guarantee the right to take part in the
conduct of public affairs, directly or through
freely chosen representatives,”* at any level,
without distinction as to race, colour, or national
or ethnic origin;”* language, religion, political
or other opinion, national or social origin,
property, birth or other status,”® disability,”
sex,”® sexual orientation and gender identity”®

72 See Orellana, “A rightsbased approach to climate change mitigation”
(footnote 3), pp. 37-61.

73 |bid., pp. 12-13.

74 International Covenant on Civil and Political Rights, art. 25 (a).

75 Infernational Convention on the Elimination of All Forms of Racial Dis-
crimination, art. 5 (c).

76 International Covenant on Civil and Political Rights, art. 2 (1).

77 Convention on the Rights of Persons with Disabilities, art. 5 (2).

78 Convention on the Elimination of All Forms of Discrimination against Wom-
en, arts. 1, 2 and 7 (b).

7% Committee on Economic, Social and Cultural Rights, general comments
No. 14 (2000), No. 15 (2002), No. 18 (2005); Committee on the Rights
of the Child, general comment No. 4 (2003); Committee against Torture,
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® Guarantee the right of everyone to the
enjoyment of the highest attainable standard
of physical and mental health, including the
improvement of all aspects of environmental
and industrial hygiene and the prevention,
treatment and control of epidemic, endemic,
occupational and other diseases®

e Guarantee the rights of the child to the
provision of adequate nutritious foods and clean
drinking water, taking into consideration the
dangers and risks of environmental pollution,
and the provision of information and education
on hygiene and environmental sanitation to all
segments of society®’

e Take special measures to safeguard the
environment of indigenous and tribal peoples®?
and provide for prior environmental impact
studies of planned development activities within
their territory, conducted in cooperation and
in accordance with the customs of the peoples
concerned

e Protect indigenous lands® and resources,®®
and guarantee the rights of participation
in decision-making® and to free, prior and
informed consent®”

® Ensure that no storage or disposal of
hazardous materials takes place in the lands
or territories of indigenous and tribal peoples
without their free, prior and informed consent®®

Other human rights obligations relevant to CDM
are found in regional human rights instruments, which
contain explicit obligations to guarantee a healthy
and satisfactory environment.?

The Convention on Access to Information, Public
Participation in Decision-Making and Access to Jus-
tice in Environmental Matters (the Aarhus Convention)
of 1998 further elaborates obligations regarding the

general comment No. 2 (2008); Committee on the Elimination of Discrimi-
nation against Women, general recommendation No. 28 (2010).
Infernational Covenant on Economic, Social and Cultural Rights, art. 12,
and Committee on Economic, Social and Cultural Rights, general comment
No. 14 (2000).
Convention on the Rights of the Child, art. 24.
ILO Indigenous and Tribal Peoples Convention, 1989 (No. 169), art. 4.
Ibid., art. 7 (3).
United Nations Declaration on the Rights of Indigenous Peoples, arts. 10
and 25-27.
Ibid., arts. 23 and 26.
Ibid., art. 18.
8 |bid., art. 19.
Ibid., art. 29.
African Charter on Human and Peoples’ Rights, art. 24; Additional Proto-
col to the American Convention on Human Rights in the Area of Economic,
Social and Cultural Rights, art. 11; and Arab Charter on Human Rights,
art. 38.
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procedural dimensions of the right to live in a healthy
environment. In particular, it requires States parties to
provide appropriate access to information concern-
ing the environment that is held by public authorities,
including information on hazardous materials and
activities in their communities. States shall also provide
the opportunity to participate in decision-making pro-
cesses relating to the environment. Moreover, States
shall facilitate and encourage public awareness and
participation by making environmental information
widely available. Finally, States shall provide effec-
tive access to judicial and administrative proceedings,
including redress and remedy.?

Almost all European States in Europe are par-
ties to the Aarhus Convention, which was negotiated
under the auspices of the United Nations Economic
Commission for Europe, and thus are obliged to
ensure public participation during the preparation of
plans and programmes relating to the environment
within a transparent and fair framework, having pro-
vided the necessary information to the public (art. 7).
Moreover, States parties have the obligation to pro-
mote effective public participation in the adoption of
executive regulations and applicable legally binding
rules that may have a significant effect on the envi-
ronment, at an appropriate stage. States must also
ensure sufficient time frames, the availability of draft
rules for the public and opportunities for the public to
comment, and must finally take into account the result
of public participation (art. 8).

In addition, at the national level, 140 States
have incorporated explicit references to environmen-
tal rights and/or responsibilities in their national con-
stitutions. This figure amounts to more than 70 per
cent of the countries in the world.?! Such development
strengthens the argument for the recognition of the
right to a healthy environment as a norm of customary
law.

This compilation of human rights obligations
relevant to CDM is far from exhaustive since other
obligations of States regarding participatory pro-
cesses in mitigation and adaptation efforts are evolv-
ing, as new political consensuses are reached and
as the ongoing inferpretative processes shed further
light on the terms used in the treaties. Indeed, climate
change has the potential to affect the vast range of

9 Rio Declaration on Environment and Development, principle 10.
1 “Analytical study on the relationship between human rights and the en-
vironment: report of the United Nations High Commissioner for Human

Rights” (A/HRC/19/34 and Corr.1), para. 30.
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rights recognized and protected in infernational
human rights law.??

Finally, in September 2011, a group of inferna-
tional law and human rights scholars and practition-
ers from a broad range of backgrounds adopted the
Maastricht Principles on Extraterritorial Obligations of
States in the Area of Economic, Social and Cultural
Rights.”> Aware of the inferconnection between the
rights of individuals and the extraterritorial acts and
omissions of States, the experts affirmed that extrater-
ritorial obligations encompass the acts and omissions
of a State within or beyond its territory in addition
to those obligations established by the Charter of the
United Nations. The Maastricht Principles elaborate
the scope of jurisdiction and State responsibility within
the framework of the obligations to respect, protect
and fulfil human rights extraterritorially. The Principles
also elaborate mechanisms for accountability.

Bearing the above-mentioned rights and stand-
ards in mind, a rightsbased approach involves a
series of steps oriented towards adequate considera-
tion of the rights of individuals and communities that
may be adversely affected by mitigation projects. In
this respect, undertaking a situation analysis, provid-
ing adequate information on the project and ensuring
the participation of rights holders and other stakehold-
ers are initial steps that align CDM projects with the
right to development and enable early identification
of the rights and interests that may be affected by a
project. In addition, a process for taking reasoned
decisions would ensure that adequate consideration
is given to the rights at issue, which is central to avoid
interference with protected rights as well as to bal-
ance competing rights where necessary. Moreover,
mechanisms for monitoring, evaluation and adequate
enforcement are important for operationalizing the
rights-based approach throughout the life of a project
and for learning from the experience during imple-
mentation.

The human rights-based processes also promote
good governance and respect for the rule of law at the

92 See Dinah L. Shelton, “A rights-based approach to conservation”, in Con-
servation with Justice: A Rights-based Approach, pp. 5-36. Relevant hu-
man rights have been classified into two categories: (a) substantive rights
such as the right to life, non-discrimination and equal protection of the law,
privacy and home life, property, an adequate standard of living (food,
medicine, clothing, housing, water), health, privacy, self-determination
of peoples, a certain quality of environment, safe and healthy working
conditions, freedom of religion, freedom of movement and residence,
freedom of assembly and expression/opinion, as well as prohibition of
forced and child labour and protection of cultural and minority rights; and
(b) procedural rights such as access to information, participation in deci-
sion-making, access to justice/judicial review, due process/fair hearing,
substantive redress, non-interference with international petition.

% Available ot www.icj.org/dwn/database/Maastricht%20ETO%20
Principles%20-%20FINAL.pdf.

national and international levels. The right to develop-
ment criteria of rule of law and good governance call
for attention to the national and international institu-
tions active in CDM, including with respect to account-
ability, access to information and effective measures
for redress.

At the national level, CDM can contribute to the
host State’s ability to establish institutional mecha-
nisms to facilitate green investments and technology
transfer. The creation of designated national author-
ities as a prerequisite for CDM projects reflects the
mechanism’s potential contribution to institutional
improvement. To ensure that this contribution materi-
alizes, however, CDM must establish adequate tools
to ensure the accountability of designated national
authorities.

At the international level, CDM has been criti-
cized for its inability to provide affected stakehold-
ers with recourse where required procedures have
not been properly followed. It has been noted that
a grievance mechanism could allow the CDM pro-
ject to address and remedy situations before disputes
aggravate or entrench opposing positions or result
in violence. A grievance mechanism available to the
various actors participating in CDM could also lift the
process fo the level of an administrative procedure
that meets due process standards, thereby enhancing
good governance and the rule of law.?*

With respect to CDM governance, there are no
mechanisms established for affected individuals to
challenge Executive Board decisions. It has been sug-
gested that CDM administrative procedures must meet
international due process standards, enhance the pre-
dictability of its decisions and promote private-sector
confidence in the system. In this vein, it has been pro-
posed that a review mechanism of the decisions of
the Executive Board should be established in order
to give project participants and stakeholders the right
to obtain review of Executive Board decisions. In this
regard, CMP 5 has requested the Executive Board, as
its highest priority, to continue fo significantly improve
transparency, consistency and impartiality in its work,
including through, inter alia, publishing detailed
explanations of and the rationale for decisions taken
and enhancing its communications with project par-
ticipants and stakeholders.?

94 Charlotte Streck and Thiago Chagas, “The future of the CDM in a
postKyoto world”, Carbon and Climate Law Review, vol. 1, lssue 1
(2007), pp. 53, 61-62.

95 Decision 2/CMP-5, paras. 6-15.
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The criteria concerning social justice in develop-
ment call for an evaluation of, inter alia, the fair dis-
tribution of development benefits and burdens, both
within and among countries. The criteria also aim
to eradicate social injustices through economic and
social reforms (see A/HRC/15/WG.2/TF/2/Add.2,
annex). As noted above, CDM is a market mechanism
driven by investments in the cheapest opportunities for
reducing emissions. Whether these projects also con-
tribute to social justice in development depends on the
extent of participation of developing countries in the
mechanism and the degree to which the developing
countries participating in CDM obtain benefits and a
sharing of burdens.

In addition to the discussion above concerning
a rights-based approach to the determination of sus-
tainable development criteria and contributions, CDM
does not explicitly require that human rights consider-
ations be taken into account in relation to sustainable
development determinations. As mentioned above,
in the mechanism’s design sustainable development
deferminations are the prerogative of the host State,
which will thus determine whether and to what extent
it considers human rights. While it could be argued
that this design maximizes national policy space and
autonomy, it is nevertheless in opposition to the notions
that human rights issues are a matter of international
concern and that they are directly and indirectly impli-
cated in sustainable development. In this regard, the
right to development criterion concerning social jus-
tice in development stresses that development policies
should be determined in a manner that is consistent
with realizing all human rights.?

Improving the right to development attributes
with climate change in mind would not only contrib-
ute to the effectiveness of global partnerships (Millen-
nium Development Goal 8) but would also contribute
to reinvigorating the developmental dimensions of the
climate change regime, thereby enabling progress
towards the achievement of the Goals generally. For
example, a new criterion could be added regarding
the scientific basis for decision-making, e.g., “adopt
a science-based approach to decision-making, includ-
ing application of the precautionary approach”. The
World Summit on Sustainable Development, held in

9 “Report of the high-level task force on the implementation of the right to
development on its fifth session” (A/HRC/12/WG.2/TF/2), annex IV,

criterion (k).

Johannesburg, South Africa, in 2002, endorsed such
an approach. Specifically, the Plan of Implementation
of the World Summit establishes science-based deci-
sion-making as the preferred approach for making
regulatory decisions.” Moreover, the World Summit,
recalling principle 15 of the Rio Declaration on Envi-
ronment and Development, explicitly noted that such
an approach includes the application of the precau-
tionary principle or approach, which states that the
lack of full scientific certainty will not be used as a
reason for postponing costeffective measures to pre-
vent environmental degradation.”® The application
of a science-based approach to decision-making is
particularly important with respect to climate change.
In order to evaluate the effectiveness of international
arrangements established to channel international
cooperation to address climate change, this crite-
rion enables the utilization of scientific evidence. It
thus avoids subjective evaluations of effectiveness by
focusing on whether the measures established in the
climate change regime are capable, on account of
the scientific evidence, of achieving the objective of
UNFCCC (discussed above).®?

Similarly, a new criterion could be added regard-
ing common but differentiated responsibilities, e.g.,
“recognize common but differentiated responsibilities,
in view of the different contributions to global envi-
ronmental degradation”. The principle of common but
differentiated responsibilities is central to the climate
change regime and affirms that all States have com-
mon responsibilities to protect the environment and
promote sustainable development but with different
burdens due to their different contributions to environ-
mental degradation and to their varying financial and
technological capabilities.'®

On the one hand, adopting common but differ-
entiated responsibilities as a criterion regarding the
right to development would allow for an evaluation
of existing and future climate change arrangements.
Such inclusion would reaffirm the central importance
of this principle in the climate change regime, includ-
ing with respect to its sustainable development dimen-
sion, and reinvigorate the necessary financial and

9 Plan of Implementation of the World Summit on Sustainable Development
(A/CONF.199/20 and Corr.1), chap. I, resolution 2, para. 109 (f).

98 Rio Declaration on Environment and Development, principle 15. See also

the Convention on Biological Diversity and its Cartagena Protocol on Bio-

safety.

In this connection, the Copenhagen Accord agrees that “deep cuts in

global emissions are required according fo science.” (para. 2). It further

underlines that “to achieve the ultimate objective of the Convention” and

“recognizing the scientific view that the increase in global temperature

should be below 2 degrees Celsius,” the Parties shall enhance cooperative

action fo combat climate change (para. 1).

100 See David Hunter, James Zalman and Durwood Zaelke, International
Environmental Law and Policy, 3rd ed. (West Publishing, 2006).
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technological flows into developing countries. The
principle has been identified by the Secretary-General
as key elements of the global new deal required to
address climate change and achieve the Millennium
Development Goals (see A/64/665). On the other
hand, right to development scholars continue to reflect
on the challenges of establishing State responsibility
to “undifferentiated State players of the global insti-
tutional order”.'°" The use of a due diligence stand-
ard in situations where a single perpetrator cannot be
identified has been recognized as a relevant tool to
establish content for the obligations to cooperate.'?
In this connection, there is room for common but differ-
entiated responsibilities and the due diligence stand-
ard to reinforce each other with the aim of tackling the
diffuse responsibility to achieve sustainable develop-
ment of the international community.

This chapter has looked into certain linkages
between climate change, the right to development
and sustainable development, including the Millen-
nium Development Goals. It has analysed how climate
change directly impacts on the ability of the interna-
tional community to implement the right to develop-
ment and to achieve the Goals. In this light, interna-
tional cooperation is critical both to tackling climate
change and stimulating the transition towards sustain-
able development.

The linkages between the right to develop-
ment, sustainable development and climate change
are reflected in both the United Nations Framework
Convention on Climate Change and the Kyoto Proto-
col. UNFCCC and its Kyoto Protocol stand out as the
principal legal response by the international com-
munity to the climate change threat. They provide
avenues through which international cooperation
occurs, including financial and technology transfers.
UNFCCC notes that the largest share of historical
global emissions of greenhouse gases originates in
industrialized countries and recognizes that the share
of global emissions originating in developing coun-
tries will grow to meet their social and development
needs. The Kyoto Protocol set targets for greenhouse
gas emission reductions for industrialized countries
(Annex | Parties), and created three market mecha-
nisms, including the clean development mechanism,
to reduce the costs of reducing emissions.
W&Jlomon, Global Responsibility for Human Rights, World

Poverty and the Development of International Law (Oxford, Oxford

University Press, 2007), p. 186.
192 |bid., pp. 186-189.

CDM is unique in view of its twofold obijective:
mitigating climate change and contributing to sus-
tainable development. In this regard, CDM reflects
a climate change partnership whereby investments
from the North are channelled to the South in order to
capture opportunities for the reduction of greenhouse
gas emissions where they may be most costeffective.
CDM thus promotes financial flows and technology
transfer into developing countries, which, as the Secre-
tary-General has observed, are central to channelling
resources towards investment in renewable energy
and building resilience with respect to unavoidable
climate changes.

When examined using right to development
attributes, however, CDM reveals certain weaknesses
that limit its contribution to the implementation of the
right to development as well as to sustainable devel-
opment. Key points include the following:

e The attribute pertaining to comprehensive
and human-centred development policy calls
for human rights considerations to be taken
into account in relation to sustainable develop-
ment determinations. The projects should pro-
mote constant improvement in socioeconomic
well-being as well as ensuring access to finan-
cial resources, science and technology. Fur-
thermore, CDM projects need to respect the
rights of stakeholders, which calls for strength-
ened procedural safeguards and Executive
Board authority to supervise the mechanism to
ensure exact compliance with all the terms of
its modalities and procedures. In this vein, a
rights-based approach should be adopted to
ensure that people’s rights will not be affected
by CDM projects

® The aftribute pertaining to participatory
human rights processes calls for CDM to ensure
that the host State’s determination of whether
a proposed CDM project contributes to sus-
tainable development follows an inclusive and
participatory process. The projects should
ensure non-discrimination, access to informa-
tion, participation and effective remedies. At
the national level, CDM lacks explicit tools to
ensure accountability of designated national
authorities, as this is an issue within the domain
of the host State. At the international level,
CDM has been criticized for its inability to pro-
vide affected stakeholders with recourse where
required procedures have not been properly
followed
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* The attribute pertaining to social justice in
development calls for the eradication of social
injustices through economic and social reforms.
The right to development also requires that
CDM projects provide fair access and sharing
of the benefits and burdens of development.
Currently, a few developing countries receive
the lion’s share of CDM investment. This situa-
tion is at odds with right to development criteria
that stress equitable distribution of the benefits
of sustainable development across the develop-
ing world, with particular attention to the needs
of the most vulnerable and marginalized seg-
ments of the international community

The fifth session of the Conference of the Par-
ties serving as the meeting of the Parties to the Kyoto
Protocol (CMP 5), held in December 2009, adopted
decisions that begin to address some of these issues
by providing further guidance relating to CDM.
CMP 5 requested the Executive Board, as its highest
priority, to continue to significantly improve trans-
parency, consistency and impartiality in its work.
CMP 5 also set in motion a process to increase CDM
projects in underrepresented project activity types or
regions. Moreover, CMP 5 addressed the need for
a wider distribution of CDM projects in developing
countries and adopted several measures to encourage
CDM projects in countries with minor CDM participa-
tion.

More generally, given the linkages between
the right to development, sustainable development,
the Millennium Development Goals and climate
change, the design and experience of CDM in chan-
nelling investments and technology transfer to devel-
oping countries provide valuable lessons in structuring

and improving global partnerships to address both
climate change and sustainable development. In this
regard, CDM is directly relevant to goal 8 regard-
ing global partnerships and technology transfer, as
well as to the other Goals directly affected by climate
change.

The linkages explored in this chapter, coupled
with the findings of the examination of CDM under
right to development criteria, evidence the need for a
rights-based approach to climate change, in order to
ensure that climate change mitigation and adaptation
does not compromise efforts directed at implementing
the right to development and achieving the Millennium
Development Goals, as well as to capture opportu-
nities provided by the Goals in enhancing capacities
needed to tackle climate change.

To conclude, the right to development is central to
effectively addressing the climate change crisis. First,
the right to development is central to development
models that connect with and do not seek to replace
the fundamental tenets of biology. Second, the right to
development can help unlock UNFCCC negotiations
by underscoring the need for a technology leap in
the global and local economies, particularly in the
developing world. And third, the right to development
can provide the vital moral compass to guide the eco-
nomic transformation required to effectively address
climate change and achieve sustainable development
through the integration of economic, environmental
and human rights issues.

Climate change may perhaps be the most for-
midable test humanity has ever had to confront. Are
we up to the challenge? We do not have another
25 years to figure it out.





