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1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of

the Commission on Human Rights. In its resoluti®@7/50, the Commission extended and
clarified the mandate of the Working Group. PurstaiGeneral Assembly resolution 60/251
and Human Rights Council decision 1/102, the Cduassumed the mandate of the
Commission. The Council most recently extendednthedate of the Working Group for a

three-year period in its resolution 33/30.

2. In accordance with its methods of work (A/HRQAH), on 6 August 2018 the
Working Group transmitted to the Government of Mala a communication concerning
Mohd Redzuan Bin Saibon. The Government repliethéocommunication on 4 October
2018. Malaysia is not a party to the Internaticddalenant on Civil and Political Rights.

3. The Working Group regards deprivation of libeatyarbitrary in the following cases:

(&) Whenitis clearly impossible to invoke angdébasis justifying the deprivation of
liberty (as when a person is kept in detentionrdfie completion of his or her sentence or
despite an amnesty law applicable to him or hexde@ory I);

(b)  When the deprivation of liberty results frohetexercise of the rights or freedoms
guaranteed by articles 7, 13, 14, 18, 19, 20 andf2the Universal Declaration of Human

Rights and, insofar as States parties are concebyeatticles 12, 18, 19, 21, 22, 25, 26 and
27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating to the
right to a fair trial, established in the Univerg2¢claration of Human Rights and in the
relevant international instruments accepted byStates concerned, is of such gravity as to
give the deprivation of liberty an arbitrary chaeadqcategory 1l1);

(d) When asylum seekers, immigrants or refugees subjected to prolonged
administrative custody without the possibility afrainistrative or judicial review or remedy
(category 1V);

(e)  When the deprivation of liberty constitutesialation of international law on the

grounds of discrimination based on birth, natior#tinic or social origin, language, religion,
economic condition, political or other opinion, gen, sexual orientation, disability, or any
other status, that aims towards or can result iorigg the equality of human beings
(category V).
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Submissions

Communication from the source

4. Mohd Redzuan Bin Saibon is a Malaysian natiodalwas arrested on 22 February
2000, at the age of 17, for possession of cannébithe time of his arrest, Mr. Redzuan
informed the police of two other locations, at whaver 30 kg of cannabis was found. Some
of the cannabis was found at Mr. Redzuan’s familgna. As a result, the police arrested his
entire family for investigation.

5. According to the source, Mr. Redzuan was remaumdeustody for two weeks and

charged with three separate counts under sectiBro8the Dangerous Drugs Act 1952. The
source alleges that Mr. Redzuan was advised tal gadty to the charges in return for the
release of his family members from detention. Taveyker representing Mr. Redzuan during
his trial also advised him to plead guilty to thermges.

6. Mr. Redzuan was convicted under section 39Bhef@angerous Drugs Act 1952,
which carries a mandatory death sentéridewever, given that he was a minor at the time
the crime was committed, he was sentenced on 9@c001 to detention at the pleasure
of the Yang di-Pertuan Agong (the King of MalaysiRYyior to 2001, that sentence was
provided under section 16 of the Juvenile Courts 2847 as an alternative to the death
penalty for minorg.The source submits that a sentence of detentidisdflajesty’s pleasure

is indefinite as there is no maximum term of impnisient.

7. After Mr. Redzuan had served more than a yehisafentence, the Prison Department
assisted him in filing an appeal against his sergen the Court of Appeal. He was not
represented by a lawyer or given legal advice asdjpeal was subsequently dismissed.

8. The source reports that the Juvenile Courts1Ad7 was repealed and replaced by
the Child Act 2001, which came into force on 1 Ma&901. Since the introduction of the
Child Act, detention at the pleasure of the YandPdituan Agong has been governed by
section 97 of that act. According to the source,ahly possibility of release under the act is
through the mechanism outlined in section 97 (&gti&n 97 provides:

Death

97 (1) A sentence of death shall not be pronouraretkcorded against a person
convicted of an offence if it appears to the Cthat at the time when the offence was
committed he was a child.

(2) Inlieu of a sentence of death, the Court shader a person convicted of an
offence to be detained in a prison during the piemsf-

(@) the Yang di-Pertuan Agong if the offence wasuoutted in the Federal
Territory of Kuala Lumpur or the Federal Territarf/Labuan; or

(b)  the Ruler or the Yang di-Pertua Negeri, if dffence was committed in the
State.

(3) If the Court makes an order under subsectiop {Bat person shall,
notwithstanding anything in this Act—

1 The source notes that there is no alternativeeseatfor a conviction under section 39B of the
Dangerous Drugs Act 1952 other than the death petébwever, minors are sentenced to detention
in lieu of the death penalty at the pleasure ofthag di-Pertuan Agong.

2 The source has provided an extract of sectionf teorepealed Juvenile Courts Act 1947, which
provided:

“Sentence of death shall not be pronounced arded against a person convicted of an offende if i
appears to the Court that at the time when the offevas committed he was a juvenile: but in lieu
thereof the Court shall order him to be detainednduthe pleasure of the Yang di-Pertuan Agong if
the offence was committed in the Federal Territdfrituala Lumpur or the Federal Territory of
Labuan or during the pleasure of the State Authdrihe offence was committed in the State, ahd, i
so ordered, he shall, notwithstanding anythindiendther provisions of this Act, be liable to be
detained in such place and under such conditiotisea¥ang di-Pertuan Agong or the State Authority
may direct, and whilst so detained shall be deetmdx in legal custody.”
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(&)  Dbe liable to be detained in such prison anceusdch conditions as the Yang
di-Pertuan Agong or the Ruler or the Yang di-PeNegeri may direct; and

(b)  while so detained, be deemed to be in lawfstady.

(4) Ifapersonis ordered to be detained at aprisider subsection (2), the Board
of Visiting Justices for that prison—

(@) shall review that person’s case at least oneag and

(b)  may recommend to the Yang di-Pertuan AgondierRuler or the Yang di-
Pertua Negeri on the early release or further dieteof that person,

and the Yang di-Pertuan Agong or the Ruler or tlangr di-Pertua Negeri may
thereupon order him to be released or further dethias the case may be.

9. The source reports that the Board of Visitingtides is appointed under section 64 of
the Prison Act 1995, and that the duties and rbtbe@Board are set out in sections 65 and
66 of that act. According to the source, thereipublicly available information on the Board
of Visiting Justices and the framework for its agérns. The source submits that, despite the
existence of the provisions, Mr. Redzuan’s casengsubject to annual review and he did
not meet with any representative from the BoarWisiting Justices prior to 2013.

10.  The source also reports that Mr. Redzuan has betained indefinitely since being
sentenced on 9 October 2001, with no judicial nevig his sentence and no possibility of
parole. The source states that Mr. Redzuan filedpgeal for clemency through the Prison
Department, but the appeal went unanswered. Mrz&edhas now been in detention for
more than 18 years since his arrest on 22 Feb2g§.

11.  According to the source, a complaint was filedbehalf of Mr. Redzuan’s family
with the Human Rights Commission of Malaysia segHinther investigation of the case. In
particular, the Commission was requested to ingatti the cause of Mr. Redzuan’s
prolonged detention and the failure to accord himannual review required under section
97 (4) of the Child Act 2001. Following a visit lge Human Rights Commission to Mr.
Redzuan on 11 July 2018, the Prison Departmengilgrinformed the Commission that his
case had been sent to the Pardons Board for arpapgdication.

Submissions

12.  The source acknowledges that Mr. Redzuan’'ssreatwas imposed in accordance
with the laws and legislative framework of Malaysiaplicable at the time. However, the
source raises the following concerns relating to Rledzuan’s detention, conviction and
sentencing:

€)) Mr. Redzuan was assaulted by a police officeing the early phase of his detention
when questioned about his employer;

(b)  The police officer in charge of Mr. Redzuao&se warned him to plead guilty to the
charges to secure the freedom of his family members

(c)  Mr. Redzuan was not provided adequate legabsentation or advice during his trial
at the High Court or during his subsequent appietieaCourt of Appeal;

(d) Between 2001 and 2013, Mr. Redzuan was nota#fl annual reviews of his case,
as provided for under section 97 (4) of the Chilet 2001. The Board of Visiting Justices
only reviewed his case in 2013, 2017 and 2018.rigutose reviews, Mr. Redzuan was only
asked about the conditions of his detention anéérations following his release;

(e)  The sentencing methods under section 97 o€tfikl Act 2001 result in indefinite
detention and constitute psychological torturejiadation of article 37 of the Convention on
the Rights of the Child.

Response from the Gover nment

13.  On 6 August 2018, the Working Group transmittexlallegations from the source to
the Government under its regular communication @dace. The Working Group requested
the Government to provide detailed information iy&ober 2018 about the current situation
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of Mr. Redzuan. The Working Group also requested Glovernment to clarify the legal
provisions justifying his continued detention atgl compatibility with the obligations of
Malaysia under international human rights law.

14. The Government submitted its response on 4 @ct@018. In its response, the
Government states that Mr. Redzuan was convictetthree separate charges of trafficking
dangerous drugs under section 39B of the Dangddougs Act 1952.

15.  According to the Government, Mr. Redzuan pldagiglty to all three offences. On

22 August 2001, the High Court of Malaysia sentertien to detention in accordance with
section 16 of the Juvenile Courts Act 1947. Mr. Rexh is currently detained at Sungai
Buloh Prison, where he is still serving the sengeineposed by the High Court in 2001 for
drug trafficking.

16. The Government states that Mr. Redzuan wasr@edareviews by the Board of

Visiting Justices in 2013, 2017 and 2018. In additiMr. Redzuan made three pardon
applications to the Pardons Board, in 2006, 201d 2017, all of which were approved.

Throughout his detention, Mr. Redzuan did not makequest for annual review of his case,
nor did he challenge the decisions by the Pardaesd

17. Inrelation to the allegation that Mr. Redzuaas assaulted early in his detention, the
Government states that the Royal Malaysia Polidetlgt adheres to a standard operating
procedure that prohibits torture and all formsllefreatment. Information on the prohibition
of force and ill-treatment and on adherence to hurnghts standards has been incorporated
in the training of police personnel. The Governneresses that violations of human rights,
such as torture and ill-treatment, are best idedtifand redressed during domestic
proceedings. In that context, it is questionable/ Whr. Redzuan did not raise the alleged
assault during his court proceedings, when he chale availed himself of appropriate
remedies. The Government underlines that therenarprovisions in domestic law that
decriminalize torture or ill-treatment during detien, nor does the law provide impunity for
perpetrators.

18. Inrelation to the allegation of inadequatealegpresentation, the Government states
that Mr. Redzuan was charged in the High Court #htlee separate charges that carry a
mandatory death sentence. Mr. Redzuan was undgedl8 of age when he committed the
offences and was considered a juvenile. Mr. Redzpleaded guilty and the Court was
satisfied that he understood the nature and corsegs of his guilty plea. His legal counsel
made no mitigation plea and relied entirely onisecil6 of the Juvenile Courts Act 1947,
which provided that a juvenile shall not be sen¢éehio death. All due process requirements
were met. The Government submits that it is inappabe for Mr. Redzuan to claim that he
was not provided with adequate legal representatimhadvice.

19. The Government recalls that article 5 of thedfal Constitution of Malaysia sets out
the fundamental liberties of all persons in Malaysncluding the right to life and personal
liberty. However, there are exceptions providedridegislation, including in the Dangerous
Drugs Act 1952, which empowers law enforcement aigsnto detain a person when there
have been infringements of the law.

20. In relation to the sentencing methods underGhéd Act 2001, the Government
acknowledges that it is obliged under article 3dqfl}he Convention on the Rights of the
Child to ensure that the best interests of thedchite a primary consideration. The
Government refers to provisions of the Conventinoluding articles 40 (2) (a) and (b), as
“fundamental procedural rights of children in thémanistration of criminal justice”. In
addition, the Government refers to provisions i@ @hild Act 2001 that require the Court
for Children to treat the best interests of thddchis paramount, and underlines that the
criminal procedure adopted by the Court is desigoegrovide child offenders with a fair
trial.

21. The Government refers to article 37 of the @otion on the Rights of the Child,
which sets out the circumstances in which a child/he deprived of liberty. While the

3 The offences related to: (a) cannabis (2,761.ihgydound in Mr. Redzuan’s possession; (b)
cannabis (18,114.1 grams) found in his house; endapnabis (15,106 grams) found in his house.
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Government has placed a reservation on that articdéll ensures that official policies and
laws are in line with international obligations aheé domestic legal framework. Section 97
(2) of the Child Act 2001 empowers the court, aftenvicting a person who was a child at
the time of the commission of an offence punishaliie death, to make an alternative order.
The power to make such an order is no less thapdher of the court to impose a sentence
on a child convict, although it is in a differeotin in the present case (namely, sentencing a
child to the care of the Yang di-Pertuan Agong, fhder or the Yang di-Pertua Negeri,
depending on where the offence was committed).d&tention is not unconstitutional, as it
is the court that makes the order following its\dotion order.

22.  In conclusion, the Government emphasizes tiehattions taken by the authorities
against Mr. Redzuan were conducted pursuant to siicnéaw, while observing the
safeguards provided by law. Measures were takemstghir. Redzuan in light of the
Government’s sovereign responsibility within itgri®ry, as recognized by international
law, to protect national security, public order,rais, rights and the freedoms of others. Mr.
Redzuan’s detention was not arbitrary. The lawgalbysia ensure due process for detained
persons, and detention is only sustained when dividlual remains at high risk of
recidivism.

Further comments from the source

23.  On 11 October 2018, the Government’s resporasesent to the source for further
comment. The source responded on 16 October 2018. lesponse, the source referred to
the Government’s submission that Mr. Redzuan hadentlaree pardon applications to the
Pardons Board, in 2006, 2011 and 2017, and thaf tibse applications had been approved.
The source emphasizes that that cannot be coremetube, if the applications had been
successful, Mr. Redzuan would no longer be in imitef detention at Sungai Buloh Prison.

24.  In addition, the source refers to the Goverrtraesubmission that, throughout Mr.
Redzuan’s detention, there was no request for aneviaw of his case, nor did he challenge
the decisions of the Pardons Board. The sourceissiimat the Government’s response fails
to address the fact that section 97 (4) of thedChdt 2001 was not applied to Mr. Redzuan.
As the source points out, section 97 (4) providegfmandatory annual review by the State.
The source considers that that position is substadt by the absence of any additional
provisions allowing those detained under sectio(y6f the Child Act to file an application
for annual review under section 97 (4) of the &aty other interpretation would result in
absurdity, as a juvenile offender sentenced uneeio 97 (2) would be expected to have
the capacity to exercise his or her rights in fuitler the Child Act and to file an application
for annual review of his or her case through a existent process.

25.  The source reiterates that Mr. Redzuan haadlreerved more than 18 years of his
indefinite sentence, coming close to the limitationthe sentence of life imprisonment in
Malaysia. According to the source, life imprisonmeém Malaysia usually involves a
detention period of no more than 30 years. In pradt would usually be a shorter period,
as good behaviour can result in early parole.

26. In relation to the adequacy of Mr. Redzuanimleepresentation at trial, the source
states that Mr. Redzuan was not informed of therédercussions of his lawyer’'s decision
to rely on section 16 of the Juvenile Courts Ac#72.9n addition, the source alleges that the
lawyer, who was appointed by the court, disregartiedallegation that Mr. Redzuan had
been assaulted.

27. Finally, the source takes note of the Governilmesubmissions regarding the
allegation that Mr. Redzuan was assaulted by a@adafficer during the early phase of his

According to the source, section 97 (2) of the €hitt 2001 was challenged in the cas&ok Wah
Kuan v. The Prison Director of Kajang. The Court of Appeal ruled that the provision was
unconstitutional. That decision was reversed byRbaeral Court of Malaysia on the ground that the
separation of powers doctrine is not a provisiothefMalaysian Constitution, and the act did not
violate the Constitution for having consigned theétal Court’s judicial power to determine the
measure of sentence to be served to the execlitieesource provided a copy of the Federal Court’s
judgment, as well as a copy of the Child Act 20GLgl February 2018).
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detention. According to the source, the Governnsestiince is untenable, because statutory
bodies, such as the Human Rights Commission of yd&aand the Enforcement Agency
Integrity Commission, have conducted extensive stigations in the past and have found
evidence of torture and police brutality inflictey the Royal Malaysia Police.

Discussion
28.  The Working Group thanks the source and theeBouent for their submissions.

29. Indetermining whether Mr. Redzuan’s deprivatibliberty is arbitrary, the Working
Group has regard to the principles establishedsijurisprudence to deal with evidentiary
issues. If the source has presented a prima fasefor breach of international requirements
constituting arbitrary detention, the burden ofgdrehould be understood to rest upon the
Government if it wishes to refute the allegatiobiere assertions by the Government that
lawful procedures have been followed are not sifficto rebut the source’s allegations
(A/HRC/19/57, para. 68).

30. Inthe present case, the source alleges thaRéttzuan is being detained indefinitely
pursuant to section 97 (2) of the Child Act 200tie Bource submits that there is no statutory
limitation on the length of detention under thadyision and that Mr. Redzuan is being held
at the pleasure of the Yang di-Pertuan Agong, &eser that was imposed in lieu of the
death penalty. Moreover, the source argues thaotiy mechanism for Mr. Redzuan’'s
release under the act, namely mandatory annuadwelby the Board of Visiting Justices
under section 97 (4), was not applied in the presase.

31. In considering whether Mr. Redzuan’s ongointgdion is arbitrary, the Working
Group takes note of the views of the CommitteeheRights of the Child. In its most recent
concluding observations on Malaysia, in 2007, tben@®ittee expressed concern regarding
the deprivation of liberty of minors at the pleasaf the Yang di-Pertuan Agong or the Ruler
or the Yang di-Pertua Negeri. The sentencing regiaeset out in the now repealed Juvenile
Courts Act 1947 and has been retained in the cu@éild Act 2001. The Committee
considered that such a sentence results in thetenndieed length of deprivation, causing
problems in terms of the development of the chibdjuding her/his recovery and social
reintegration (CRC/C/MYS/CO/1, para. 103). The Wiogk Group considers that the
Committee’s observations remain highly relevantegithat they were made after the Child
Act came into force in 2001, and the act itselfadle still results in the indeterminate
detention of children, as in the present case.

32. In addition, as the Working Group has previpughted, the question of whether
detention is arbitrary must be interpreted broadlinclude elements of inappropriateness,
injustice, lack of predictability and due proce$daov.> The Working Group considers that
Mr. Redzuan’s detention manifests those elemeiatgicplarly in its lack of predictability
and due process of law. Mr. Redzuan has been det&n over 18 years since his arrest on
22 February 2000. While the Child Act 2001 improwedthe Juvenile Courts Act 1947 by
introducing mandatory annual review of a minor’seeiéion by the Board of Visiting Justices
under section 97 (#)that provision has not been applied to Mr. Redzi4e Government
confirmed that Mr. Redzuan’s case had been revidwetthe Board of Visiting Justices in
2013, 2017 and 2018, but offered no explanatiotoashy he was not afforded an earlier
review, in compliance with the statutory requiretseihe Working Group notes that there
appears to be no requirement under section 9hédthe detainee apply for review.

33.  As aresult, Mr. Redzuan had no notice of #rgih of his detention, and was not
afforded a review of whether the circumstances thiilly justified his detention had

5 Deliberation No. 9 concerning the definition ade of arbitrary deprivation of liberty under
customary international law, A/HRC/22/44, para. 6hil/the Working Group was referring to the
arbitrariness of detention under article 9 of thednational Covenant on Civil and Political Rights
(to which Malaysia is not a State party), the reaspis equally applicable to the prohibition of
arbitrary detention under article 9 of the UnivéiBaclaration of Human Rights.

6 According to section 97 (4) (a) of the Child Act0Qthe annual reviews are mandatory, as it is
stated in that provision that the Board of Visitihgstices “shall” review the case “at least once a
year”.
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changedover the 12 years from the time of his sentenédmg001 until his first annual
review by the Board of Visiting Justices in 201dal is particularly serious, given that
section 97 (4) (a) of the Child Act 2001 requites Board to review Mr. Redzuan’s detention
“at least once a year”. The Government failed teuea that the procedure required by
national law was observed in the present caseWdrking Group considers that the reviews
of Mr. Redzuan’s case in 2013, 2017 and 2018 caremoedy this serious violation. There
is no way of knowing whether Mr. Redzuan would hdeen released earlier had his
detention been subject to the annual review reduireler section 97 (4) of the Child Act.
Moreover, as the source alleges, and the Governdigmot deny, Mr. Redzuan was only
asked about the conditions of his detention anassrations following his release during
the three reviews, and the Board does not appé&aviemade any serious attempt to consider
his early release. In the view of the Working Grotiat line of questioning by the Board did
not amount to a substantive review of the ongoieessity of Mr. Redzuan’s detention, but
merely consisted of an enquiry into his conditiohsletention.

34. The Working Group finds that Mr. Redzuan hasrbaetained without a legal basis,
because the means of determining whether his detememains appropriate and in
accordance with the Child Act 2001, namely mandatmnual review by the Board of
Visiting Justices, was not applied throughout regedtion. Moreover, the Government did
not challenge the source’s allegation that Mr. Red’s situation was made worse by the
fact that his attempts to seek release throughr atiechanisms, such as an appeal for
clemency, received no response from the autharitiéscordingly, Mr. Redzuan’s
deprivation of liberty violates article 9 of the Marsal Declaration of Human Rights and is
arbitrary under category I.

35. Inaddition, the source raises concerns rgjatiMr. Redzuan’s detention, conviction
and sentencing, including that: (a) Mr. Redzuan assaulted during his detention; (b) Mr.
Redzuan was warned that he must plead guilty toregbe freedom of his family members;
and (c) Mr. Redzuan was not provided with adeqleggal representation or advice during
his trial at the High Court and during his subsedueppeal to the Court of Appeal. The
Working Group will consider those allegations irtedenining whether Mr. Redzuan was
afforded a fair trial.

36.  The source alleges that Mr. Redzuan was aesldta police officer during the early
phase of his detention in order to obtain inforoatiegarding his employer. In its response,
the Government stated that the Royal Malaysia Bottrictly adhered to procedures
prohibiting torture and ill-treatment, and obserwbdt Mr. Redzuan had not raised the
alleged assault during his trial proceedings, wieenould have sought appropriate remedies.

37.  While the Working Group’s mandate extends tegald ill-treatment that negatively
affects the ability of detainees to prepare thefedce as well as their chances of a fair frial,
the Working Group is unable to make such a findmthe present case. In the view of the
Working Group, the source did not provide suffitierformation to support a prima facie
case, including details on the nature of the allegssault, when and where it allegedly
occurred and how it related to Mr. Redzuan’s em@loyhe Working Group requested that
the source provide further details in relationhe &lleged assault, but the source was unable
to obtain further information due to the lapseiofet since the incident and because of the
fact that the police officer in charge of Mr. Redntis case had since retired from service. In
reaching that conclusion, the Working Group takete rof its own previous findings that
torture and ill-treatment is common in police sias in Malaysia (A/HRC/16/47/Add.2,
para. 50), as well as the source’s submission bloalies such as the Human Rights
Commission of Malaysia and the Enforcement Agemtgdrity Commission have found
evidence of police brutality in the past. Howetkose findings cannot substitute for specific
details relating to the alleged assault of Mr. Rexie

7 The Working Group recalls that, in the United Was Basic Principles and Guidelines on Remedies
and Procedures on the Right of Anyone Deprived @&irThiberty to Bring Proceedings Before a
Court, detention that was lawful at its inceptionyrbacome unlawful and arbitrary because the
circumstances that initially justified the detentiwave changed (A/HRC/30/37, para. 12).

8 See opinions Nos. 47/2017, para. 28, and 29/38Hra, 63, and E/CN.4/2004/3/Add.3, para. 33.
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38.  Further, the source alleges that the policeeaffin charge of Mr. Redzuan’s case
warned him to plead guilty to his charges in ortersecure the freedom of his family
members. According to the source, some of the dasmeas found at Mr. Redzuan’s family
home and his family members were arrested for iyestson, although they were
subsequently released without charge. The Workingu considers that the source has
provided sufficient information in relation to ttalegation, including that Mr. Redzuan
pleaded guilty to the charges against him. The \iigricroup notes that, although it had the
opportunity to do so, the Government did not adeltbst allegation in its submission.
Accordingly, the Working Group finds that the sait@as established a prima facie violation,
which has not been rebutted by the Government,roRddzuan’s right not to be compelled
to confess guilt, under article 40 (2) (b) (iv)tbé Convention on the Rights of the Child. In
its general comment No. 10 (2007) on children’sitsgn juvenile justice, the Committee on
the Rights of the Child stated that the term “colel in article 40 (2) (b) (iv) of the
Convention should be interpreted broadly and nolirb#ged to physical force, and that it
included other means of coercion (para. 57). Thelitig Group considers that the pressure
allegedly applied on Mr. Redzuan to plead guiltpider to ensure the liberty of his family
members falls within the scope of that provision.

39. Finally, the source alleges that Mr. Redzudmdt have adequate legal representation
during his trial and appeal. According to the seuldr. Redzuan was not informed of the
repercussions of his court-appointed lawyer’s degisit trial to rely on section 16 of the
Juvenile Courts Act 1947, which provided for indetmate detention in lieu of the death
penalty. The source also claims that Mr. Redzulamiger disregarded the allegation that his
client had been assaulte&urthermore, the Prison Department assisted Miz&an to file

an appeal because he had no legal representatiwat &ime. In its response, the Government
recalls that Mr. Redzuan’s lawyer made no mitigatitea and relied entirely on section 16
of the Juvenile Courts Act 1947, and that due m®ceequirements were met. The
Government did not address the source’s submisgiaetation to Mr. Redzuan’s appeal.

40. Having considered all of the available inforimat the Working Group is not
convinced that Mr. Redzuan received inadequatd legaesentation at trial. The Working
Group has taken into account the fact that the cagdved a minor who faced a serious
penalty of detention at the pleasure of the Yargettuan Agong in lieu of the death penalty,
and that he was defended by a court-appointed lawd@vever, the source did not submit
any information to suggest that Mr. Redzuan’s leggiresentation at trial involved
incompetence or misconduct that the court failedetmedy!® There is no information to
suggest that the lawyer’s decision to rely entirahythe provisions of the Juvenile Courts
Act 1947 amounted to a failure to present an dffeaefence, and it may have been part of
the trial strategy or a matter of professional juégt!' Moreover, the source noted in its
initial submission that there was no alternativetsece for any conviction under section 39B
of the Dangerous Drugs Act 1952 other than thehdeanalty. It is therefore not clear
whether alternative defence options were availabl®ir. Redzuan’s lawyer, other than
relying on the Juvenile Courts Act. Similarly, takkeged failure to inform Mr. Redzuan of
the repercussions of the decision and the disreghidr. Redzuan’s alleged assault are
matters between Mr. Redzuan and his lawyer, rdttar manifest violations for which the
Government can be held responsible.

41. However, the Working Group considers that tie@e€nment’s failure to ensure that
Mr. Redzuan was legally represented during his alpg@eounts to a violation of his rights
under article 40 (2) (b) (i) and (iii) of the Caemntion on the Rights of the Child to have legal

10
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This is a separate claim to the allegation thatR&dzuan was assaulted during his detention, which
is considered earlier in the present opinion (sga.[B7 above). The allegation raised here retates

the disregard by legal counsel of Mr. Redzuan’swhhiat he had been assaulted, which demonstrates
that Mr. Redzuan did not receive adequate legaésgmtation.

The present case may be contrasted with opiniarbBIQ018. In that case, the accused stated at a
court hearing that he was being held incommuni@dbhad been subjected to physical and
psychological torture, but the public defender #rapresiding judge failed to follow up on those
complaints (see paras. 71-73).

The source provided the High Court law report, rich it is stated that the accused’s counsel made
no mitigation plea and relied entirely on the psimns of section 16 of the Juvenile Courts Act 1947
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assistance in the presentation of his defenceahaive the matter determined in the presence
of legal assistance. In addition, Mr. Redzuan’strigp appeal under article 40 (2) (b) (v) of
the Convention was rendered ineffective withoutpghesence of legal representation.

42. The Working Group concludes that the case ptedeby the source discloses
violations of Mr. Redzuan'’s right not to be compdltto confess guilt and his right to legal
representation during his appeal. As a result,Rdédzuan’s right to a fair trial under articles
10 and 11 (1) of the Universal Declaration of HunRights was also violated. Those
violations are of such gravity as to give Mr. Realzs deprivation of liberty an arbitrary
character under category lll.

Other issues

Review of detention under the Child Act 2001

43.  The Working Group wishes to provide its obsgoves on an issue that it considers to
be of significance in relation to the detentiomofors in Malaysia under the Child Act 2001.
The issue was not raised by either the source erGhvernment in the present case.
Accordingly, the Working Group has not taken tleiesinto account in determining whether
the detention of Mr. Redzuan was arbitrary.

44.  The Working Group recalls that the Governmeaaeded to the Convention on the
Rights of the Child in 1995, but has entered anthtais reservations in relation to certain
articles of the Convention, discussed further beldgcording to article 40 (2) (b) (v) of the
Convention, which is not subject to a reservatiaohild who is considered to have infringed
the penal law has the right to have that decisimhany measures imposed in consequence
thereof reviewed by a higher competent, indeperaethimpartial authority or judicial body,
according to law. Section 97 (4) of the Child AG0O2 appears to be inconsistent with that
article, because the final decision on whetheetease or detain a minor remains entirely at
the discretion of the Yang di-Pertuan Agong, whoyndecide not to follow a
recommendation for early release from the Boardisiting Justices. As the Head of State
of Malaysia, the Yang di-Pertuan Agong is effediive member of the executivéand not

a higher competent, independent and impartial aityhor judicial body.

45.  In those circumstances, the potential benéfieation 97 (4) of the Child Act 2001
as an additional means of keeping a minor’'s sestender review may be minimal. Under
section 97 (2) and (4) of the act, not only is agnidetained during the pleasure of the Yang
di-Pertuan Agong; the Yang di-Pertuan Agong caro affectively overrule a Board
determination that the minor should be subjecirlyaeleasé?

46.  Given that the Government noted in its respdhae article 40 (2) (b) (v) of the

Convention is one of the “fundamental procedumgthts of children in the administration of
criminal justice”, the Working Group urges it tortiuer consider whether the provisions of
section 97 of the Child Act 2001 are in conformitith the obligations of Malaysia under
international human rights law. The Working Groumsiders that an important part of its
mandate is to assist States to ensure that deiprivat liberty, even when carried out in
conformity with national legislation, is consistemith international human rights lait.
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In Kok Wah Kuan v. The Prison Director of Kajang (see above), the Federal Court noted that, by
virtue of article 39 of the Malaysian Constituti@xecutive authority vests in the Yang di-Pertuan
Agong (para. 16 of the judgment). Similar reasonimyild apply to the Ruler and the Yang di-Pertua
Negeri.

In its response, the Government stated in relatiagection 97 (2) of the Child Act 2001 that it was
the court that made an order sentencing a chittttention during the pleasure of the Yang di-
Pertuan Agong following a conviction. However sithe Yang di-Pertuan Agong, not a court, who
makes the final decision on early release undeiose®7 (4) of the act.

See opinions Nos. 75/2017, 46/2011 and 13/200@owing to para. 7 of its methods of work, the
Working Group may refer to international instrungnncluding the Convention on the Rights of the
Child, in making this determination.
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Reservations to the Convention on the Rights of the Child

47.  On 19 July 2010, the Government entered avaten to the Convention on the
Rights of the Child, as follows:

The Government of Malaysia accepts the provisidrikedConvention on the Rights
of the Child but expresses reservations with resfoearticles 2, 7, 14, 28 paragraph
1 (a) and 37, of the Convention and declares ligegaid provisions shall be applicable
only if they are in conformity with the Constitutipnational laws and national policies
of the Government of Malaysta.

48.  The Working Group takes note of that reservatidthout making any finding on its
validity under international law. However, as th@\ing Group noted in its opinion No.
37/2018, there are other provisions of the Coneantlevant to the detention of minors that
are not subject to that reservation. They incliserequirement that the best interests of the
child be a primary consideration (art. 3 (1)) amel tight of every child recognized as having
infringed the penal law to be treated in a manoesistent with the promotion of the child’s
sense of dignity and worth, which takes into actole desirability of promoting the child’s
reintegration (article 40 (1)). As the Governmaentied in its submission, Malaysia has a legal
obligation under article 3 (1) to ensure that actyom or decision taken in relation to children
is centred on the paramount importance of the shiteést interests. The Working Group
considers that that standard was not met in Mr.zRad's case, given that he has been
detained under an indeterminate sentence for amadfthat he committed while a minor.
Moreover, the Working Group recalls the standamdwiged in other instruments, such as
rule 19 of the United Nations Standard Minimum Ruler the Administration of Juvenile
Justice (the Beijing Rules) and rule 2 of the Whitéations Rules for the Protection of
Juveniles Deprived of their Liberty (the Havanad®)] in which it is stated that deprivation
of the liberty of a juvenile shall be a measurdast resort and for the minimum period
necessary. Those standards apply to minors regardfehe Government’s reservati§n.

49. In addition, torture is absolutely prohibitesl @ peremptory norm of international
lawt” and under article 5 of the Universal DeclaratibriHaman Rights, and both of those
apply to Mr. Redzuan'’s situation. According to smrce, Mr. Redzuan has been placed in
a situation of indefinite detention under the CHilct 2001, which constitutes psychological
torture. The Working Group will refer the matterttee Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or ghméient.

50.  The Working Group joins the calls from otheat8s and United Nations treaty bodies
urging the Government to withdraw its reservatitmthe Conventioff The Working Group
also calls upon the Government to review its lgvesticularly section 97 of the Child Act
2001, and to bring them into conformity with ther®ention on the Rights of the Child.

Detention in the context of drug control

51.  Finally, the Working Group notes that Mr. Realziwas convicted for committing
drug offences while he was 17 years of age. ThekiNgrGroup wishes to reiterate its
concern about the use of criminal detention as asore of drug control following charges
for drug use, possession, production or traffickiige Working Group considers that
criminal laws and penal measures imposed in relatodrug control must meet the strict
requirements of legality, proportionality, necegsihd appropriateness, and that fair trial
standards must be upheld in relation to the prdsecof drug-related offences, including
the right to ongoing periodic review (A/HRC/30/36aras. 57-62). In the present case,
criminal sanctions for drug offences have resultes prolonged and indeterminate sentence
being imposed on a minor who has now spent ovdrdfidlis life in prison. The Working
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See treaties.un.org/Pages/ViewDetails.aspx?src=TIREBMtdsg_no=IV-
11&chapter=4&clang=_en.

See also Basic Principles and Guidelines, prindigland guideline 18.

See opinion No. 46/2017, para. 25.

A/HRC/25/10, paras. 146.29, 146.32 and 146.34-14688& also CRC/C/MYS/CO/1, paras. 11-12
and 38-39, and opinion No. 37/2018, para. 48.
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Group would welcome the opportunity to provide sisgice to the Government in ensuring
that its drug control laws are consistent withtin&gional human rights standards.

52. A significant period of time has passed sifeWorking Group’s last country visit
to Malaysia in June 2010. The Working Group considkat it is now an appropriate time
to continue its constructive engagement with thegsoment through another visit, and looks
forward to a positive response to its previous est|io visit made on 15 April 2015.

Disposition
53. Inthe light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Mohd Redzuan Bin Saibbeing in contravention of
articles 9, 10 and 11 (1) of the Universal Deciarabf Human Rights, is arbitrary
and falls within categories | and III.

54.  The Working Group requests the Government daiga to take the steps necessary
to remedy the situation of Mr. Redzuan without gledad bring it into conformity with the
relevant international norms, including those sstin the Universal Declaration of Human
Rights. The Working Group urges the Governmentcttede to the International Covenant
on Civil and Political Rights, and to withdraw edlservations to the Convention on the Rights
of the Child.

55.  The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to releas&kbtizuan immediately and accord him
an enforceable right to compensation and otheratipas, in accordance with international
law.

56. The Working Group urges the Government to ensarfull and independent
investigation of the circumstances surrounding dhgtrary deprivation of liberty of Mr.
Redzuan and to take appropriate measures agais& thsponsible for the violation of his
rights.

57. The Working Group requests the Government iteghts laws, particularly section
97 of the Child Act 2001, into conformity with thecommendations made in the present
opinion and with the commitments made by Malaysidar international human rights law.

58. Inaccordance with paragraph 33 (a) of its wdstof work, the Working Group refers
the present case to the Special Rapporteur orrécaiud other cruel, inhuman or degrading
treatment or punishment, for appropriate action.

59. The Working Group requests the Government ssefhinate the present opinion
through all available means and as widely as plessib
Follow-up procedure

60. In accordance with paragraph 20 of its mettoddeork, the Working Group requests
the source and the Government to provide it witbrimation on action taken in follow-up
to the recommendations made in the present opimotuding:

(8  Whether Mr. Redzuan has been released asal, @n what date;
(b)  Whether compensation or other reparations baes made to Mr. Redzuan;

(c)  Whether an investigation has been conducteal tlre violation of Mr. Redzuan’s
rights and, if so, the outcome of the investigation

(d)  Whether any legislative amendments or charigegractice have been made to
harmonize the laws and practices of Malaysia w#hiriternational obligations in line with
the present opinion;

(e)  Whether any other action has been taken tteirgnt the present opinion.

61. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is requiredekample through a visit by the Working
Group.
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62. The Working Group requests the source and theeBment to provide the above-
mentioned information within six months of the dafdransmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the

opinion if new concerns in relation to the casetaaight to its attention. Such action would
enable the Working Group to inform the Human Rig@suncil of progress made in

implementing its recommendations, as well as ailyréato take action.

63.  The Working Group recalls that the Human Rigbasincil has encouraged all States
to cooperate with the Working Group and has re@aktitem to take account of its views
and, where necessary, to take appropriate stepsiedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have take&n.

[Adopted on 23 November 2018]

19 See Human Rights Council resolution 33/30, parand37.



