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1. The Working Group on Arbitrary Detention wasadddished in resolution 1991/42 of

the Commission on Human Rights. In its resoluti®@7/50, the Commission extended and
clarified the mandate of the Working Group. PurstaiGeneral Assembly resolution 60/251
and Human Rights Council decision 1/102, the Cduassumed the mandate of the
Commission. The Council most recently extendednthedate of the Working Group for a

three-year period in its resolution 33/30.

2. In accordance with its methods of work (A/HRGEH, on 15 August 2018, the
Working Group transmitted to the Government of Byrka communication concerning
Hamza Yaman. The Government replied to the comnatinitc on 26 October 2018. Turkey
is a party to the International Covenant on Ciwitl #olitical Rights.

3. The Working Group regards deprivation of libeatyarbitrary in the following cases:

(&) Whenitis clearly impossible to invoke angdébasis justifying the deprivation of
liberty (as when a person is kept in detentionrdfie completion of his or her sentence or
despite an amnesty law applicable to him or hexde@ory I);

(b)  When the deprivation of liberty results frohretexercise of the rights or freedoms
guaranteed by articles 7, 13, 14, 18, 19, 20 andf2the Universal Declaration of Human

Rights and, insofar as States parties are concebyeatticles 12, 18, 19, 21, 22, 25, 26 and
27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating to the
right to a fair trial, established in the Univerg2¢claration of Human Rights and in the
relevant international instruments accepted byStates concerned, is of such gravity as to
give the deprivation of liberty an arbitrary chaeadqcategory 1l1);

(d) When asylum seekers, immigrants or refugees subjected to prolonged
administrative custody without the possibility afrainistrative or judicial review or remedy
(category 1V);

(e)  When the deprivation of liberty constitutesialation of international law on the

grounds of discrimination based on birth, natior#tinic or social origin, language, religion,
economic condition, political or other opinion, gen, sexual orientation, disability, or any
other status, that aims towards or can result iorigg the equality of human beings
(category V).
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Submissions

Communication from the source

4. Mr. Yaman is a 51-year-old Turkish national wiswually lives in Kirikkale, Turkey,

in a residence allocated to him by the State. Mim#n graduated from the Ankara Faculty
of Law in 1987. He has been a judge for 28 yearduding since 2011 as a member of the
Court of Cassation, where he dealt with cases Wiwglterrorism and organized crime.

Arrest and detention

5. The source reports that, following the attemptedp d’'état in Turkey on 15 July
2016, 160,000 people were taken into custody, @0p#dple were detained and more than
100,000 civil servants were dismissed from theisifians. In addition, 4,500 judges and
prosecutors were dismissed, 3,000 of whom werdrdsta

6. On 18 July 2016, at around 3.45 a.m., Mr. Yamas arrested at his residence by the
Ankara Security Directorate. According to the seuidr. Yaman was told that his arrest had
been carried out on the instruction of the Ankahiée€Public Prosecutor’s Office, and that
he had been suspected of having violated artiocl®s 311, 313 and 314 of the Turkish
Criminal Code. However, he was not provided witlitten notification of the instruction.
The source alleges that Mr. Yaman was taken instody without having been shown the
instruction of the Public Prosecutor, which in fagas only issued after the fact. The
instruction was made following an investigationtiated by the Public Prosecutor that
resulted in “search, warrant, arrest, custody d&tss being made in relation to 140 members
of the Court of Cassation and almost 40 membetiseo€ouncil of State.

7. The source further alleges that an indictmeatresy Mr. Yaman was prepared by the
prosecutors and filed 17 months after his arrest:Ydman's first trial hearing took place on
16 April 2018. According to the source, the legasis for his detention is article 46 (1) of
Law 2797 on the Court of Cassation, article 10thefTurkish Criminal Procedure Code and
article 314 (2) of the Turkish Criminal Code (memghép of a terrorist organization). Mr.
Yaman’'s lawyer has filed appeals on a monthly basjainst his detention, but the
applications have been rejected without any justifon. Mr. Yaman has been detained since
20 July 2016.

Conditions of custody and detention

8. The source claims that, following his arresti@nJuly 2016, Mr. Yaman was held in
inhumane conditions in a basement cell at a psliagon that was overcrowded and had no
windows or air conditioning. He had limited acces#oilet facilities owing to overcrowded
conditions. Later that day, Mr. Yaman and other fers of the supreme judiciary were
handcuffed with their hands behind their backsdnneen to the Ankara Security Directorate
by a long route, in order to expose the detaineabd public. For almost 24 hours, Mr.
Yaman was kept in an overcrowded, hot cell in whiethad difficulty breathing. He could
not sleep and waited in a standing or crouchedtipasior most of the time. In the cell,
almost 120 people had to share only two toilets. ¥aman was not provided with his
medications for his kidney and blood pressure d@rdi, and was subjected to degrading
treatment.

9. After a medical examination, Mr. Yaman was bidug the courthouse at about 5
p.m. the following day. The source alleges thatvhs again unnecessarily handcuffed with
his hands behind his back. Almost 200 memberseo$tipreme judiciary were made to stand
in a corridor without seating. After one hour, Miaman met with a defence lawyer for 2 to
3 minutes while supervised by the police. Afterigiy his statement, Mr. Yaman was
returned to the corridor, where he lay on the flonra newspaper. The source alleges that
Mr. Yaman was held in inhumane conditions until.&h.a when he was taken to a prayer
room at the courthouse together with about 400 leeop

10. On 20 July 2016 at around 10 a.m., Mr. Yamas @ught to a corridor of the

Magistrates’ Court, where he was kept waiting farstrof the day. There, he saw his spouse
for the first time since his arrest, but could tadk to her as she was not allowed to pass the
police barricade. Mr. Yaman gave his statement @Y. and was detained, taken past his
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spouse in handcuffs with his hands behind his bae#t,brought to Sincan T-Type Prison in
Ankara.

11.  The source reports that, from 20 July to 8 Bet®016, Mr. Yaman was detained at
Sincan T-Type Prison. He was placed with 30 pewpéecell that was designed for 8 people
and had to sleep on the floor for the first thremnths. Minimum standards of hygiene were
not met in the prison.

12.  On 9 October 2016, Mr. Yaman was transferrethomt any notification or
explanation to single-cell isolation at KirikkaleeBkin T-Type Closed Prison. The source
claims that, while a single-cell penalty may be @®@d pursuant to an investigation and
approval by a judge, Mr. Yaman has been arbitratillyjected to this disciplinary measure.
The only activity possible at the cell is cleaniMy. Yaman is allowed to make a 10-minute
telephone call every 15 days. According to the s®uMr. Yaman has been subjected to
inhuman treatment and psychological torture owmghis ongoing isolation without any
justification. As a result, his health is deteriarg.

Submissions

13.  The source submits that Mr. Yaman’s deprivatibhiberty is arbitrary according to
categories |, Il, lll and V.

Category |: lack of legal basis for the detention

14. Inrelation to category I, the source recdlég Mr. Yaman was taken into custody and
detained for investigation following the attemptenlip d’état on 15 July 2016, and that his
house was searched. The source emphasizes thatahian is a member of the supreme
judiciary who respects the rule of law and the Gitutton. He did not contribute to the
attempted coup, and no evidence has been presentbat effect. Mr. Yaman was not
detained on suspicion of any offence relating todtiempted coup.

15. At the time of the investigation, Mr. Yaman veasiember of the Court of Cassation.
However, the investigation was not conducted iroed@nce with the Law 2797 on the Court
of Cassation. Judges are subject to certain gugarnrovided by that Latas well as
guarantees contained in various international awional instruments. Furthermore, the
investigative bodies lacked competence and thasdiction was in conflict with the Law.
The Board of the First Presidency of the Court a€ation has the power to initiate an
investigation, and the entire process must takeepigithin the Court of Cassation. Any
investigating member of the Court of Cassation emaploy temporary protection measures,
such as arrest and detention. The procedures dfdloet of Cassation represent a higher-
level guarantee. The source submits that Law 279he Court of Cassation is of a specific
nature and should prevail over laws of a genertirea The provisions of the Criminal
Procedure Code and Decree Law No. 667 on measaken within the scope of state of
emergency are general in nature and do not app¥rt&Yaman.

16. The source argues that removing the tenurerafraber of the supreme judicial body
cannot reverse the effects of an attempted couatdahd is therefore a disproportionate
penalty. In addition, members of the Court of Cseawere taken into custody before
Decree Law No. 677 was published. The Office ofNfagyistrates’ Judge, which decides on
detention and considers appeals, does not haveatenge in the present case. As a result,
Mr. Yaman was not detained by a competent couabéished by law, in violation of article
19 of the Turkish Constitution, articles 8, 9 ariddf the Universal Declaration of Human
Rights, and articles 9, 10 and 14 of the Covenant.

17.  The source refers to the investigation procedet out in Law 2797 on the Court of
Cassation, which applies unless the offender waselended in flagrante delicto or the
offence involves a heavy penalty. In the preseséchlr. Yaman learned about the attempted
coup from the news and had no connection to itwkle not arrested in flagrante delicto after

The source states that those guarantees are edowidhrticles 2, 5, 9-11, 14, 17, 19-22, 24-26, 35
40, 138—-140 and 154 of Law 2797 on the Court of Gassa

The source refers to articles 18 (4) (Duties efBoard of the First Presidency of the Court of
Cassation) and 46 of Law 2797 on the Court of Cassati
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participating in the attempted coup, nor was hested in possession of a weapon or any
evidence that would indicate that he had takenipaine attempted coup. Instead, Mr. Yaman
was taken into custody at his residence, which allasated to him by the President of the

Court of Cassation. Accordingly, the police, Pulifiosecutor and Magistrate Judge were
not competent and did not have jurisdiction to otttle search, detention and investigation.
In addition, the law enforcement authorities did ta&ke any action over the two-day custody

period during which they are required to gathederte and submit it to the President of the
Court of Cassation.

18.  According to the source, the actions and damssiof the authorities should be
considered as having been made unlawfully and éhfaizh because Decree Law No. 667
only entered into force on 23 July 2016, after Maman had been taken into custody.
Moreover, Mr. Yaman had been taken into custodyftgethe instruction of the Public

Prosecutor was issued. The State has a respaotysibilensure the independence of the
judiciary through the security of tenure of judgesl by not interfering with the performance
of their duties.

19. In addition, the search at Mr. Yaman'’s officel d&dome was contrary to the required
procedures. The source alleges that the searchomasicted on 20 July 2016 at 3 a.m., when
Mr. Yaman was already in custody, and pursuantnt@g@proval of seizure, not a search
warrant. Any evidence obtained was done so illggalid must not form the basis of a
decision to detain Mr. Yaman. The search was notdeoted in the presence of an
investigator assigned by the Board of the Firstsidency of the Court of Cassation, as
required by law.

20.  Furthermore, Mr. Yaman’'s deprivation of libersas not predictable and did not
comply with the principle of legal certainty. Thetdntion of a member of the Court of
Cassation must be ordered by the First Presidathieo€ourt of Cassation, yet the detention
of Mr. Yaman did not follow the law. According the source, in the 150-year history of the
Court, the methods employed in the present caseéegr previously been used, including
under a monarchy, autocracy, occupation, singléypare, martial law and military
administration.

21. The source recalls that the Office of the Mimgises’ Judge referred to the need to
detain suspects owing to the flight risk followitlge attempted coup, but submits that there
is no evidence of such a risk in the present ddseYaman has not attempted to flee and
has no connections abroad. Moreover, Mr. Yamartsrdion was ordered at the start of the
investigation, when there was no evidence that dvallbw an assessment of the case.

22.  Finally, the source alleges that, following Maman’s detention, the trial authority
was changed to the Criminal Chamber of the Cou@axfsation under Decree Law No. 690,
dated 29 April 2017. The General Assembly of thén@ral Chambers of the Court of
Cassation will serve as the appellate court.

Category I1: exercise of rights

23. In relation to category Il, the source recdliat, as a member of the Court of
Cassation, Mr. Yaman conducted proceedings invglaiteged terrorist organizations. Until
his detention, he had been protected by the Sgatiest the threats of separatist and terrorist
organizations, which target and threaten otheisutyin digital media. In 2014, an essay had
been shared through a social media account thed padsible connection with Islamic State
in Iraq and the Levant, claiming that 140 membéithe Court of Cassation were members
of terrorist groups, including Mr. Yaman. Accordit@ the source, the unofficial list was
used as the basis for their dismissal from seraizkdetention.

24.  The source details various structural changésinthe judiciary and the Court of
Cassation from 2010 to 2016. The source allegastieaGovernment exerted pressure on
the judiciary, including by enacting Law No. 654bamend the structure of the Court of
Cassation and on 18 June 2014 by putting an ertletderm of the Board of the First
Presidency, as well as the term of Secretary-GénathDeputy Secretaries-General of the
Court. Between 2011 and 2015, the Board of the Pissidency was revised four times. As
a further example, the source notes that the ‘Gfatffor Unity in the Judiciary” was
established as an association within the Court as@tion with the support of the
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Government, in order to exert pressure on judgdspamsecutors. According to the source,
4,500 judges and prosecutors who did not supperftatform were dismissed, and 3,000
were still detained.

25.  Furthermore, the new Board of the First Pregigechanged Mr. Yaman's duty
station, as well as the duty stations of more tt@hmembers of the Court of Cassation. The
new Board also initiated investigations into memshafrthe Court of Cassation. The source
alleges that Mr. Yaman was investigated owing sodiésenting opinions. He was subjected
to discrimination, including the rejection of hisarficipation in seminars, scientific
conferences and international meetings. On 16 20h6 at 8 a.m., the Court of Cassation
management used the attempted coup as a pretiextestigate 140 members of the Court
who had not supported the Platform for Unity in thaliciary and whose names had been
published on a website operated by groups targétimgudiciary. Mr. Yaman learned about
the decision to take him into custody from the uimien news at midnight while the
attempted coup was ongoing. The source claimgvMhataman had no partisan government
affiliation and was targeted by government-run raetid terrorist websites.

26.  The source reports that, in accordance witfsabetNo. 2016/426 of the High Council
for Judges and Prosecutors dated 24 August 201ér¢iote 3 of Decree Law No. 667, Mr.
Yaman and others were dismissed from public serwitl no possibility to return, to appeal
or to seek the re-examination of the dismissal. 3thace alleges that the Government has
successfully eliminated the Council of State, tlen€ of Cassation and the administrative
and ordinary court jurisdictions, thereby achievingomplete dominance of the judiciary.

Category I11: right to a fair trial

27. Inrelation to category lll, the source subrttitst Mr. Yaman'’s rights under articles

9 and 10 of the Universal Declaration of Human Rigind articles 9 and 14 of the Covenant
have been violated. Mr. Yaman was denied an effecemedy and the equality of arms
because his lawyers were denied access to theneeidgainst him. A confidentiality order

was placed on Mr. Yaman’s file and his defence seliwas unable to challenge his
detention without seeing the fundamental evidehes was supposedly the basis for the
detention.

28.  All decisions in the present case have beemntakthe absence of Mr. Yaman, who
has been unable to defend himself. The sourceealldgt Mr. Yaman has been detained for
at least 12 months without being brought beforedg¢. Article 3 (1) of Decree Law No. 668
has been used as an excuse to violate the righfai trial, including the right to appear in
person.

29.  Furthermore, decisions in relation to Mr. Yaieatetention have been made without
the appropriate justification and individual evdlas, including the analysis of Mr. Yaman'’s
file and consideration of his health status. Thiewt#gon of 150 judges has been justified in
brief two-line dispositions by the courts, in vitian of articles 34 and 230 of the Criminal
Procedure Code and article 141 (3) of the Turkishgfitution, which set out the justification
required to detain an individual. Mr. Yaman hasmifted more than 15 petitions to the
courts, none of which has reached its destination there has been no record of the
petitions.

30. Inaddition, other than the Turkish Criminald@othere are no law books at the prison
where Mr. Yaman is being held, and his family isyanted from providing him with law
books. A court decision on this matter in favouMot Yaman has not been applied, and the
circular dated 26 July 2016 of the Ministry of Jost on Fetullahist Terrorist
Organization/Parallel State Structure (FETO/PDY)tauees has been used as the
justification.

31. The source submits that the legal advice peavit Mr. Yaman is restricted by law
and is monitored by the prison staff and recordetiavisually. Documents exchanged with
legal representatives are checked and auditedthendrivacy of communications with his
defence counsel has been violated. Furthermorelyfasits are restricted by the Decree
Law. While other detainees can participate inepiebne call with their families once a week,
Mr. Yaman is only allowed to do so once every tweeks. Other detainees are entitled to a
one-hour visit per month, but Mr. Yaman can onlgeige a visit for 30 minutes every two
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months. The source alleges that Mr. Yaman has pleaeed in a prison 150 kilometres away
from his place of trial, and that this decision waade in order to prevent or make difficult
the provision of legal advice and family visits.

32.  The source emphasizes that Mr. Yaman doesaos# p flight risk. He has been a
judge for 28 years and is a member of the suprendieigry. He resides in a home allocated
by the State and is married with four children.haligh he knew that he would be taken into
custody, he waited at his residence for two daysHe police to come to him. As a result,
articles 100 and 101 of the Criminal Procedure Caalticle 19 (3) of the Turkish
Constitution, as well as articles 9 and 10 of tlmversal Declaration of Human Rights and
articles 9 and 14 of the Covenant, have been edlat

33.  According to the source, the process for examgiMr. Yaman’'s detention was
confused. The decisions regarding the continuadbMr. Yaman’'s detention have been
systematically notified immediately after the daie examination, thereby effectively
preventing him from challenging his detention. Mwrer, the judge who considers appeals
against detention orders is the same judge whaldedn the continuation of detention. The
source claims that, even if a judge is prepareélgase Mr. Yaman, he or she will not do so
given that the detention has been extended seireed. The source alleges that this amounts
to a violation of articles 9 and 10 of the Univémaclaration of Human Rights and article
9 and 14 of the Covenant.

34. Inaddition, the source submits that Mr. Yamsaight to fair trial and the presumption
of innocence has been violated. Mr. Yaman has stgde¢hat judges recuse themselves from
considering his appeals against ongoing detentidars. However, Mr. Yaman’s requests
have not been processed, in violation of articleoféhe Criminal Procedure Code. The
judges who have heard Mr. Yaman’s matter have teddaheir opinions on the case, cannot
act impartially and do not conclude hearings withireasonable time.

35.  Finally, the source stresses that Mr. Yamarfesufirom serious health problems,
including kidney disease and high blood pressueshbis been detained without receiving
treatment for these problems and risks losing hisdy. The source argues that this
constitutes a violation of article 5 of the Univ@rBeclaration of Human Rights.

Category V: discrimination

36. Inrelation to category V, the source subnfitg Mr. Yaman was targeted owing to
his judgments and decisions, which were not in livith government expectations. Mr.
Yaman was dismissed without the possibility of edtle to continue his profession as a
judge or lawyer. His properties and bank accoumiewseized, including retirement savings,
and he was removed from the residence allocathirtdy the State.

Response from the Government

37. On 15 August 2018, the Working Group transmittee allegations from the source
to the Government under its regular communicatisac@dure. The Working Group

requested the Government to provide detailed inddion by 15 October 2018 about the
current situation of Mr. Yaman. The Working Grougcarequested the Government to
clarify the legal provisions justifying his contiad detention, as well as its compatibility with
Turkey’s obligations under international human tiglaw. Moreover, the Working Group

called upon the Government to ensure Mr. Yamansichl and mental integrity.

38.  On 24 September 2018, the Government requestecktension of the deadline for
response. The extension was granted until 29 Oct2®E. The Government submitted its
response on 26 October 2018.

Background information

39. Inits response, the Government provides anv@se of the terrorism threats faced
by Turkey, particularly from FETO/PDY, prior to aadter the attempted coup d’état of 15
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July 2016 The Government recalls that a nationwide statenoérgency was declared by
the Council of Ministers from 21 July 2016 for tarmonths, pursuant to article 120 of the
Constitution and article 3 (1) (b) of Law No. 293%e Council of Ministers extended the
state of emergency seven times.

40. Following the declaration of the state of erseany, the Government derogated from
some of its obligations under the Covenant. Nattfan of that derogation was submitted to
the United Nations under article 4 of the Coven@he measures taken were strictly required
by the exigencies of the situation, proportionatéhe crisis and necessary to eliminate the
influence of terrorist organizations. Since the sueas taken were based on decrees that have
since been adopted by the Grand National Asserttidyprinciple of legality is satisfied.

41.  According to the Government, the state of eemey ended on 19 July 2018. The
Government has revoked the notification of deragatirhe revocation was communicated
to the United Nations on 8 August 2018.

Circumstances of the present case

42.  According to the Government, Mr. Yaman was maikéo custody on 18 July 2016 by
the Ankara Chief Public Prosecutor’s Office. He wafermed of the charges against him
and his legal rights. He exercised his right t@iinf his family that he had been taken into
custody.

43.  On 19 July 2016, Mr. Yaman gave his statemettieaAnkara Public Prosecutor’s

Office and denied the allegations against him. lde veferred to the Criminal Court of Peace
on a charge of “being a member of an armed tetrorganization”. Mr. Yaman consulted

with a lawyer while he was questioned by the Cowtjch subsequently ordered his
detention.

44.  The Court considered that judicial control nueas would be insufficient in Mr.
Yaman'’s case, having taken into account: (a) theweness of the charge; (b) the evidence
against Mr. Yaman; (c) the existence of a tangginld imminent threat; (d) the verdict dated
17 July 2016 of the Board of First Presidency & @ourt of Cassation; (e) the strong
possibility that Mr. Yaman would hide or flee, mglithat many members of the judiciary
who had been prosecuted for the same offence heaped justice; (f) the prescribed
punishment for the crime; (g) the fact that theneriwas included in article 100 (3) of the
Code of Criminal Procedureand (h) the fact that the conditions of articleobthe
Convention for the Protection of Human Rights anaidamental Freedoms (the European
Convention on Human Rights) had been met.

45.  The Government emphasizes that Mr. Yaman'sntiete has been reviewed by the
Criminal Courts of Peace and the Criminal Chamhd#rshe Court of Cassation on 29
occasions since he was taken into custodyring each review, the courts gave detailed
reasons to support continuation of his detentidre fleviews are judicial decisions and are
subject to the supervision of higher courts.

46. On 17 July 2016, the Board of First Presidenicthe Court of Cassation abolished
the competence of members of the Court of Cassatjodecision number 244 (a). Given
that FETO/PDY was suspected to have created its simacture within the judiciary, the
membership of all Court of Cassation members wasitated in order to hold fresh
elections under provisional article 15 of Law N@28 of 1 July 2016. Mr. Yaman was
employed as an “examining magistrate” until he diasnissed owing to his affiliation with
FETO/PDY, in accordance with decision 2016/42éefCouncil of Judges and Prosecutors
dated 24 August 2016. Action to annul that decisiam be taken before the Council of State.

A full summary of the background information sutted by the Government is set out in opinion No.
11/2018, paras. 20—26.

Article 100 (3) provides that, for certain crimése grounds for detention are deemed to exibtifet

is a strong reason for suspicion that the crimeblean committed.

The Government states that Mr. Yaman’s detentias keviewed 5 times in 2016, 15 times in 2017
and 9 times in 2018. The Government provided thesdaf each review.
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47. On 6 November 2017, the Ankara Chief PublicsBecator's Office referred the case

to the Chief Public Prosecutor’s Office of the QaafrCassation. By an indictment dated 5
January 2018, the Chief Public Prosecutor’s Offitihe Court of Cassation brought the case
before the 9th Criminal Chamber of the Court of $aéi®n. Mr. Yaman was accused of

“being a member of an armed terrorist organizatiorthe indictment, which stated:

[It] is understood that the suspect was engagékiiilegal activities of FETO/PDY,
considering: the content of other users’ correspands on [the communication
application] Bylock and witness statements; that Hed taken part in the
Organization’s meetings; that he had been amongr #ETO/PDY members who
had been chosen to be selected as members of te GfoCassation after the
Organization had seized the majority in the Coun€iludges and Prosecutors in
2010; that he had been a member of the FETO/PDYvitkin the Court of Cassation
and in that context had carried out activities ehdif of the Organization, such as
staffing and collecting “charity”; that other FETRIDY members had mentioned him
in their correspondences on Bylock; that he hadsistently saved and shared
information with other members of FETO/PDY and keadured that said information
was used to develop new strategies for the Orgaaizahat [an individual], who is
one of the “imams” of the Organization and agawisdm an investigation is ongoing
for his affiliation with FETO/PDY, had given the dar to make use of such
information to [another individual], who is alsoihg investigated for his affiliation
with FETO/PDY; that he had made online propagandéhie Organization by sharing
posts regarding persons and institutions affiliaréth FETO/PDY on his Twitter
account; and that he had worked with “imams” antieotmembers of the
Organization’s “cell” within the judiciary.

48. On 11 January 2018, the 9th Criminal ChambehefCourt of Cassation accepted
the indictment against Mr. Yaman. Hearings werel loel 16 April and 13 August 2018, and
the proceedings are ongoing.

49.  The Government outlines the domestic remediatadle to Mr. Yaman, including:
(a) the right to object to detention under art®le(5) of the Code of Criminal Procedure; (b)
an action for compensation under article 141 of shene Code; and (c) an individual
application to the Constitutional Court. Mr. Yantaas not taken action under articles 91 (5)
or 141 of the Code of Criminal Procedure. Howewer has filed eight applications to the
Constitutional Court, in which he alleged that figghts had been violated during the state of
emergency. On 24 July 2017, the Court found hisiegaon inadmissible for non-exhaustion
of other legal remedies. His other applicationspmeding before the Constitutional Court.

Conditions of detention

50. The Government states that Mr. Yaman was dadaim 20 July 2016 by Ankara
Criminal Court of Peace on the charge of “beingeember of an armed terrorist organization”
and was sent that day to Sincan T-Type Closed Phrstitution. The Government
emphasizes that Mr. Yaman has received medicainesd throughout his detention and
gives several examples of the treatment and méalictiat he has been prescribed for high
blood pressure, kidney disease and other ailments.

51.  During his detention from 20 July to 9 OctoB846 at Sincan T-Type Closed Penal
Institution, Mr. Yaman contacted his lawyer 15 tfnand contacted his family 18 times.

52. On 9 October 2016, Mr. Yaman was transferreteéskin T-Type Closed Penal
Institution, where he is detained in a single rotmaccordance with Law No. 5275 and the
Regulation on Administration of Penal Instituticarsd Execution of Penalties and Security
Measures, it was determined that Mr. Yaman needl&e theld in either a single or a three-
person room with additional security measures fersafety, given his condition and his
former position. His single room is not a cell. Biaees held in those rooms have the same
rights as other detainees who stay in communal soom

53.  According to the Government, Mr. Yaman wasvedld to make telephone calls
during the state of emergency, in accordance wébtrée Law No. 667, and more frequently
after the state of emergency ended. Detaineedlaveed a 10-minute telephone call once a
week. Mr. Yaman contacted his lawyer 122 timesrdptis detention at Keskin T-Type
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Closed Penal Institution. He wrote 97 petitiongdifferent institutions, all of which were
transferred to their addressees.

54.  Temporary overcrowding occurred in some inttihs as a result of the number of
people detained after the coup attempt. With theclesion of the state of emergency, it is
expected that there will be improvements in detentionditions.

Submissions on arbitrary detention

55.  The Government argues that the allegations amrizated to the Working Group fall
within the scope of articles 9 and 14 of the CowenaAs a result, the communication is
inadmissible because the notification of derogatiovers those provisions. Analysis of the
derogation should take into account the conditiomder which it was made and should not
be based on principles applicable during normabper Any other approach would render
article 4 of the Covenant meaningless. In supplits@rgument, the Government discusses
the approach of the European Court of Human Righte Government also outlines the
provisions allowing for the declaration of a stateemergency in Turkey, including articles
15 and 119 to 122 of the Constitution.

56. Inaddition, the Government recalls that Mrméa was held in custody for three days
before being detained in accordance with the dacisf a competent court. He did not file
an objection against the custody, even though Heheright to do so. The period of custody
was proportionate, given that: (a) investigatiorgsenbeing carried out in relation to a large
number of individuals suspected to be affiliatethiiETO/PDY;; (b) numerous people had
been taken under custody under the same investigatind (c) the complexity and

seriousness of the alleged crime had warranted custhdy.

57.  The Government submits that Mr. Yaman gavestatement in the presence of a
lawyer and was accorded his right to legal assigtaMr. Yaman was brought promptly

before a judge after being taken into custody. §lens relating to his custody and detention
were made by independent judges, who provided tieeisons. Mr. Yaman exercised his
right to appeal. The charges and evidence weraigmqa in the indictment presented to the
court. Prosecution of those who participated diyeict the attempted coup is in itself not

enough to combat FETO/PDY, and it is therefore irtgua to identify others who helped to

orchestrate a violent takeover.

58.  According to the Government, the prosecutioof Yaman is based on concrete
evidence. He was not detained because of his disgespinions. In addition, Mr. Yaman
filed an objection that the investigation agairist Bhould be conducted in accordance with
the Law on the Court of Cassation. However, thggaon was rejected as the Law does not
apply to certain charges under the Criminal Codhe. dlleged crime attracts severe penalties.
Moreover, the courts have stated that membershgpterfrorist organization is a continuous
crime, and judges and prosecutors who are suspeuntdbers of an armed terrorist
organization are considered to be caught in flagratelicto at the moment they are
apprehended.

59. In relation to the confidentiality order, thewernment recalls that article 153 of the
Code of Criminal Procedure allows for restrictiomsthe right of defence counsel to examine
a file if a judge determines that it would jeopasdihe investigation of certain crimes. Those
crimes include the charges against Mr. Yaman uadetle 314 of the Criminal Code. Mr.
Yaman and his lawyer had sufficient informationotgject to his detention since they had
been informed about the accusations during therodation. Moreover, the restriction on
the file was removed once the indictment had bepncved by the court.

60. Finally, the Government submits that the alliegs in the present case were not
raised at the national level. International hurights mechanisms are subsidiary remedies,
and the examination of a human rights violationaoyinternational body should not be

undertaken when it can be redressed within dompsticeedings. The allegations should be
rejected under article 41 (1) (c) of the Covenaming to the non-exhaustion of domestic

remedies.
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Further comments from the source

61. The source reiterates that, when a membeedZturt of Cassation is alleged to have
committed a crime, the investigation must be cotetliby the Prosecutor’s Office of the

Court of Cassation, except when the suspect iappded in flagrante delicto. This was not
the case for Mr. Yaman. Neither the Criminal CairPeace nor the 9th Criminal Chamber
is competent to hear a matter involving a membéeheiCourt of Cassation.

62. The source denies that reasons have beenfgivishi. Yaman’s continued detention,
noting that previous decisions have been simplyeatg. Mr. Yaman has only been
presented four times to the court during his 28-timaletention, and proceedings have taken
place in his absence. Mr. Yaman has also been neetawithout any evidence. The
Government's references to conversations on theraarcation application Bylock, which
refer only to “Hamza”, is not sufficient evidenda.addition, Mr. Yaman does not have a
Twitter account through which he could have shanepaganda, and there are 20 Twitter
accounts operating under the name “Hamza Yaman”.

63. The source disputes the Government’s clainatingl to Mr. Yaman’s access to his
lawyers and family members. In particular, Mr. Yanean only meet with his lawyers in
rooms equipped with audio and video recording iféed, and he is detained in a cell. He has
filed objections against his detention and has Bbogmpensation, but his applications have
either been ignored or rejected, and he has hadfactive remedy.

Discussion
64. The Working Group thanks the source and theeBoment for their submissions.

65.  Atthe outset, the Working Group wishes toifildhat the procedural rules governing
its consideration of communications on alleged sadearbitrary detention are contained in
its methods of work. There is no provision in thethods of work that prevents the Working
Group from considering communications owing to thek of exhaustion of domestic

remedies. The Working Group has also confirmedtsnjurisprudence that there is no
requirement for petitioners to exhaust domesticadies in order for a communication to be
considered admissibfe.

66. As a further preliminary issue, the Working @rootes the Government’s argument
that Mr. Yaman's situation falls within the scoddtte derogation from its obligations under
articles 2 (3), 9-10, 12-14, 17, 19, 21-22 and 2%f2he CovenantWhile acknowledging
the notification of those derogations, the Work@®pup emphasizes that, in the discharge
of its mandate, it is empowered under paragraplffi its anethods of work to refer to the
relevant international standards set forth in timéversal Declaration of Human Rights and
to customary international law. Moreover, in thegant case, articles 9 and 14 of the
Covenant are most relevant to the alleged detemtidir. Yaman. As the Human Rights
Committee has stated in its general comments N2@H) on liberty and security of person
and No. 32 (2007) on the right to equality befavarts and tribunals and to a fair trial, States
parties derogating from articles 9 and 14 must enthat such derogations do not exceed
those strictly required by the exigencies of thialcsituatior? Deviating from fundamental
principles of fair trial, including the presumptiofiinnocence, is prohibited at all times.

See opinions Nos. 44/2018, 43/2018, 42/2018, 1B241/2017, 38/2017, 19/2013 and 11/2000.
See depositary notification C.N.580.2016. TREATIES4Idf 11 August 2016 (notification under
article 4 (3)), available at https://treaties.ug/doc/Publication/CN/2016/CN.580.2016-Eng.pdf.
Although the derogation has since been revokedastin force at the time of Mr. Yaman’s arrest.
See general comment No. 35, para. 65; and gecmrahent No. 32, para. 6. The Working Group
and other special procedure mandate holders haressed concern that renewals of the derogation
do not appear to comply with the requirements e&ssity and proportionality under international
law, particularly under article 4 (1) of the Covah&See urgent appeal TUR 7/2018, available at
https://spcommreports.ohchr.org/TMResultsBase/DaadP ublicCommunicationFile?gld=23766.
See also the Government'’s response, availalbigpest//spcommreports.ohchr.org/TMResultsBase/
DownLoadFile?gld=34274.

See general comment No. 32, para. 6.
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67. In determining whether Mr. Yaman'’s deprivatafriberty is arbitrary, the Working
Group has regard to the principles establishedsirjurisprudence regarding evidentiary
issues. If the source has established a prima fease for breach of the international
requirements constituting arbitrary detention, blweden of proof should be understood to
rest upon the Government if it wishes to refute #lfiegations. Mere assertions by the
Government that lawful procedures have been foltbwaee not sufficient to rebut the
source’s allegations (see A/HRC/19/57, para. 68).

68. The source alleges that there were a numbgrockdural defects in relation to Mr.
Yaman’'s arrest and initial custody. Several of tbgues raised by the source involve
questions of whether Mr. Yaman'’s investigation wasied out in accordance with national
laws, such as Law 2797 on the Court of Cassatibe.Working Group is not, as a general
rule, competent to reach conclusions on the apitaof national law. However, the
Working Group considers that two of the sourcelegations, namely, that Mr. Yaman was
taken into custody before an instruction was issoyedhe Public Prosecutor and that the
search of his home was carried out without a seasrhant, have an important bearing on
whether there was a legal basis for the detenfibe. Government did not address either of
those allegations.

69.  According to article 9 (1) of the Covenant,ame shall be deprived of liberty except

on such grounds and in accordance with such proeeaiiare established by law. As the
Working Group has stated, in order for a deprivatibliberty to have a legal basis, it is not

sufficient that there is a law which may authotize arrest. The authorities must invoke that
legal basis and apply it to the circumstances efddise through the required procedure, in
the present case, the issuing by the Public Praseofian instruction (see, e.g., opinions

No. 36/2018 and No. 35/2018). That instruction waisissued before Mr. Yaman was taken
into custody, and a legal basis was not invokedhi®arrest. In addition, Mr. Yaman’s home

and office were searched pursuant to an approvaeifure not a search warrant. Any

evidence obtained was done so illegally and cafonot the legal basis of a decision to detain
Mr. Yaman?®

70.  Furthermore, the Working Group wishes to contoarthe issue of apprehension in
flagrante delicto. According to the submissionsrirboth parties, members of the Court of
Cassation can be arrested and investigated onlyn vdaeight in flagrante delicto of
committing a crime that attracts a serious penaityhe present case, the source argues that
Mr. Yaman learned about the attempted coup fromnéwes and was arrested at his residence.
He was therefore not arrested in flagrante delithe Government submits that membership
of a terrorist organization is a continuous crime gudges who are suspected members of
an armed terrorist organization are considere@tedght in flagrante delicto at the moment
they are apprehended. The Working Group cannoeagith the Government’s reasoning,
as it appears to be contrary to the presumptigmnaicence. In its jurisprudence, the Working
Group has consistently found that an offence igrélat if the accused is either apprehended
during the commission of a crime or immediatelyréadter, or is arrested in hot pursuit
shortly after a crime has been committeds a result, the Working Group considers that
Mr. Yaman was not arrested in flagrante delicto trgde was no legal basis invoked for his
arrest as the required procedures were not followed

71. According to the source, the decisions regardire continuation of Mr. Yaman'’s
detention have been systematically notified immtetijaafter the date of examination,
thereby preventing him from appealing against teeision or effectively challenging his
detention. The Government had not addressed tlegagibn. The Working Group considers
that the failure to provide timely notification thfe decisions made on Mr. Yaman'’s detention
amounts to a violation of article 9 (4) of the Coaat, which requires the court to decide
without delay on the lawfulness of detention. Therkihg Group has observed that judicial

10

11

The Working Group made a similar finding in par@8-40 of its opinion No. 36/2018, in the case
where evidence had been obtained without a seaaofamt and used in court proceedings.

See opinion No. 9/2018, para. 38. See also opérim 36/2017, para. 85; No. 53/2014, para. 42; No.
46/2012, para. 30; No. 67/2011, para. 30; and N2®.1, paras. 48—49; and E/CN.4/2003/8/Add.3,
paras. 39 and 72 (a).

11



A/HRC/WGAD/2018/78

12

oversight of deprivation of liberty, including pedic review, is a fundamental and non-
derogable safeguard of personal libeftySuch oversight is essential in ensuring that
detention has a legal basis (see, e.g., opiniongl®l@017 and No. 28/2016). Given that Mr.
Yaman has been unable to challenge his detentiectiekly, his right to an effective remedy
under article 8 of the Universal Declaration of HamRights and article 2 (3) of the Covenant
has also been violated.

72.  For the reasons above, the Working Group fthds the Government has failed to
establish a legal basis for Mr. Yaman'’s arrest deténtion. His deprivation of liberty is
therefore arbitrary under category |I.

73.  Although the Working Group makes no findingsrétation to category Il in the
present case, it wishes to comment briefly on thegations against Mr. Yaman. The
Working Group observes that the allegations in itidictment appear to focus on Mr.
Yaman’s membership of FETO/PDY, particularly his usf the Bylock communication
application, the content of other users’ corresjgmiee on Bylock that mention him and his
use of a Twitter account to share online propagahttavever, the Government has not
explained how Mr. Yaman’'s alleged conduct demotesrdiis membership of an armed
terrorist organization or that he has committed arigninal activity, nor how criminal
accusations involving use of an encrypted commtioicgprogramme and social media are
compatible with the rights to freedom of expressiod association.

74.  Inaddition, the source alleges that there haem multiple violations of Mr. Yaman'’s
right to a fair trial during his custody, detentiand proceedings to review his detention.

75.  The source submits that Mr. Yaman'’s right tpesp in person during the review of
his detention has been violated. Mr. Yaman has babn presented four times to the court
during his 28-month detention, and proceedings haken taking place in his absence. The
Government has not refuted that allegation. ThekiigrGroup considers that Mr. Yaman
has the right to appear in person at all of hisihga, both to review the legality of his
detentiof® and at the trial hearings. As the Human Rights @dtee has stated, the physical
presence of detainees at the hearing may assigtghey into the lawfulness of detention
and serves as a safeguard for the right to seaufripgrson*

76.  In addition, the Working Group notes that it lieeen over two years (28 months)
since Mr. Yaman was detained in July 2016. Whike ¢hse against Mr. Yaman involves
complex allegations relating to alleged membersifiFETO/PDY, the Government has
offered no explanation as to why this process alasit over two years. There is no apparent
end in sight to the constant renewal of Mr. Yamaiegention on 29 occasions. Given the
extensive delay, the courts must reconsider alteesmto detentio® The right to be tried
within a reasonable time and without undue delayis of the fair trial guarantees embodied
in articles 10 and 11 (1) of the Universal Declarabf Human Rights and articles 9 (3) and
14 (3) (c) of the Covenant, and that right has béelated in the present case. If Mr. Yaman
cannot be tried within a reasonable time, he i#ledtto release under article 9 (3) of the
Covenant®

77. The source alleges that a confidentiality omdes placed on Mr. Yaman'’s file and his
defence counsel has not been able to challengéetestion without seeing the fundamental
evidence that formed the basis for the detentitwe. Government submits that the restriction
of the defence’s access to the file is permisgilnléer article 153 of the Code of Criminal
Procedure, that Mr. Yaman and his lawyer had defiicinformation to object to his

See United Nations Basic Principles and GuideloreRemedies and Procedures on the Right of
Anyone Deprived of Their Liberty to Bring Proceedsri@efore a Court, principle 4 and guideline 3.
See also A/HRC/30/37, para. 3.

See opinions No. 18/2018, paras. 54-55; and RO1®, para. 50. See also United Nations Basic
Principles and Guidelines, principle 11 and guitki0.

See general comment No. 35, paras. 34 and 42lSeéhe Body of Principles for the Protection of
All Persons under Any Form of Detention or Impris@nt, principles 32 (2) and 37.

See general comment No. 35, para. 37.

See A/HRC/19/57, paras. 48-58. See also opiniori8/8018, para. 50.



A/HRC/WGAD/2018/78

detention since they were informed about the at¢mrsaduring the interrogation, and that
the restriction on the file was removed when tliidiment was approved by the court.

78.  Asthe Working Group has stated, every indigldieprived of liberty has the right to
have access to material related to their detentigmesented to the court by the State in order
to preserve the equality of arms, including infotiorathat may assist the detainee in arguing
that the detention is not lawful or that the reasfor the detention no longer apphy.
However, that right is not absolute, and the dsate of information may be restricted if
such a restriction is necessary and proportionateursuing a legitimate aim, such as
protecting national security, and if the State t@sionstrated that less restrictive measures
would be unable to achieve the same result, suptoagling redacted summaries that clearly
point to the factual basis for the detentién.

79. The Working Group considers that Mr. Yamanghtito have full access to his file
applied from the moment of his detention and thit not sufficient that the restriction was
removed when the indictment was approved by thetcdccording to the source, an
indictment was not filed until 17 months after MYaman’s arrest. Moreover, the
Government has failed to explain how the justifmatfor restricting the defence’s access
under article 153 of the Code of Criminal Proceddr@amely that the investigation would
have been jeopardized had Mr. Yaman been givenatedss — applied in the present case.
The Government has also made no submissions mpliatithe necessity, proportionality or
legitimacy of the confidentiality order. This isserious violation of the principle of the
equality of arms under article 10 of the UniverBaktlaration of Human Rights and article
14 (1) and (3) (b) of the Covenant to a fair hegamd to have adequate time and facilities
for the preparation of his defence “in full equglit®

80. In addition, the Working Group considers that Maman has not been accorded his
right to adequate time and facilities for the pragian of his defence and to communicate
with the counsel of his choosing during his inittakee-day custody and his ongoing
detention. The source alleges that Mr. Yaman m#ét widefence lawyer for only 2 to 3

minutes under police supervision prior to giving lstatement during his initial custody

period. Moreover, the source alleges that the ladaice provided to Mr. Yaman during his

detention has been monitored by the prison staffl@can only meet with his lawyers in

rooms equipped with audio and video recording itéesl. The source also claims that Mr.

Yaman is being held in a prison at a substantsthdce from the place of trial in order to
impede the provision of legal advice. The Governimeas not refuted any of those

allegations. As the Working Group has stated, retdpe the confidentiality of legal counsel-

detainee communications must be ensdtéacordingly, Mr. Yaman'’s rights under articles

10 and 11 (1) of the Universal Declaration of Huniights and article 14 (3) (b) of the

Covenant have been violated.

81. Finally, the source alleges that Mr. Yaman’'sttemahas not been heard by an
independent and impartial tribunal. Mr. Yaman rexguested that judges recuse themselves
from considering his appeals against detention rerdeut his requests have not been
processed. According to the source, the judge wheiders appeals against detention orders
is the same judge who decides on the continuafiaei@ntion. In addition, the judges who
have heard Mr. Yaman’s matter have revealed thgimians on the case and cannot act
impartially. The Government asserts that Mr. Yarmadétention has been reviewed by
independent judges but did not specifically addtkesource’s allegations.

82. The Working Group is of the view that the jusige the present case should have
considered Mr. Yaman’s requests for recusal antddséiwn from the case if the objection
was well-founded. Moreover, the court charged widviewing the arbitrariness and
lawfulness of the detention must be a differentybiodm the one that ordered the detention,

17

19

See United Nations Basic Principles and Guidelipgaegiple 12 and guidelines 11 and 13.

Ibid, guideline 13, paras. 80-81.

See, e.g., opinions No. 18/2018, para. 53; N®®9, para. 56; No. 50/2014, para. 77; and No.
19/2005, para. 28 (b), in which the Working Groapahed a similar conclusion on the violation of
the principle of equality of arms when informatioad been withheld from the defendant.

See United Nations Basic Principles and Guidelipgaegciple 9 and guideline 8.
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in order to meet the standard of independent ampaitial review under article 9 (4) of the
Covenang!

83. In reaching those conclusions, the Working @reakes note of the significant
concern regarding the risks of executive contr@rahe judiciary in Turkey following the
attempted coup, and its negative impact on the ofilaw.??> As the Council of Europe
Commissioner for Human Rights has noted: “It wal & significant challenge for Turkey to
demonstrate that, even in a context where clo8¢5@0 members of the judiciary have been
dismissed and thousands imprisoned, Turkish ceartsstill provide effective remedies for
potential human rights violations caused by arbitraeasures taken by the executive or the
administration, or even by the judiciary itsel.”

84.  Accordingly, the Working Group finds that theusce has established a prima facie
violation of Mr. Yaman'’s right to a fair hearing lan independent and impartial tribunal
under article 10 of the Universal Declaration ofnkin Rights and article 14 (1) of the
Covenant. The Working Group refers the present tasgbe Special Rapporteur on the
independence of judges and lawyers.

85.  The Working Group concludes that the aboveatiimhs of the right to a fair trial are
of such gravity as to give Mr. Yaman’s deprivatigiliberty an arbitrary character under
category lll.

86.  Furthermore, the source alleges that Mr. Yawmas targeted owing to his decisions
and dissenting opinions as a member of the Cou@asfsation that were not in line with
government expectations. In particular, Mr. Yamatdhno partisan affiliation with the
Government in undertaking his role as a judge. Aesalt, he was subjected to discrimination
(including the rejection of his participation in nsimars, scientific conferences and
international meetings), targeted by government-miedia and terrorist websites and
ultimately dismissed from his position and depriw#chis liberty. The source presented a
credible prima facie case that Mr. Yaman was antbad,000 judges and prosecutors who
had chosen not to join the Government-supportdiiivie known as the Platform for Unity
in the Judiciary, and had subsequently been detadtiehe Government submits that Mr.
Yaman’s prosecution is based on concrete evidendeisinot related to his dissenting
opinions.

87.  The Working Group recalls that judges repreaesptecial category of public servants,
whose independence is guaranteed under internhtama® Allegations of discrimination
against members of the judiciary should therefoeeshbjected to particularly exacting
scrutiny, even in times of a serious public emecgéhThe Working Group considers that
the Government has failed to offer a sufficientlarption for Mr. Yaman’s detention to
satisfy that heightened level of scrutiny. The Goawgent has not referred to any concrete
evidence that Mr. Yaman had ever been a membenryatearorist organization or that he had

21

22

23

24

25

26

See opinion No. 18/2018, para. 56; and Unitedd¥atBasic Principles and Guidelines, principle 6
and guideline 4, para. 51.

Office of the United Nations High Commissioner Fiuman Rights (OHCHR), “Report on the
impact of the state of emergency on human righfnkey, including an update on the South-East”
(March 2018), pp.12-14, available at https://wwwelahorg/Documents/Countries/TR/2018-03-

19 _Second_OHCHR_Turkey_Report.pdf.

See memorandum on the human rights implicatiorteemeasures taken under the state of
emergency in Turkey, CommDH (2016) 35, 7 Octobei62@ara. 42. Available from
https://www.refworld.org/docid/58120efb4.html.

OHCHR has also documented a similar pattern of igraigdsal and detention of judges and lawyers
following the failed coup attempt. OHCHR, “Report tuie impact of the state of emergency on
human rights in Turkey”, pp. 12-14.

See Basic Principles on the Independence of thieidnd which are also supported by other
standards, such as the Basic Principles on thed®dlawyers and the Guidelines on the Role of
Prosecutors.

OHCHR, “Report on the impact of the state of emerg@mchuman rights in Turkey:, p. 13. See also
OL TUR 5/2017, available at: https://spcommrepottshr.org/TMResultsBase/DownLoadPublic
CommunicationFile?gld=23138. See also the Governmezgponse, available at:
https://spcommreports.ohchr.org/TMResultsBase/DowdEda?gld=33590.
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been involved in, either directly or indirectlyetlattempted coup on 15 July 2016. On the
contrary, the information submitted by the sousghich the Government did not contest,
indicates that Mr. Yaman had contributed to a saf@iety by serving at the highest levels
of the judiciary in hearing matters involving tetiemn and organized crime, and had required
close protection from the State to carry out thfasetions. Accordingly, the Working Group
finds that Mr. Yaman was targeted because he hiesupported the Government in carrying
out his judicial functions, and was detained on digcriminatory basis of his political or
other opinion.

88.  For those reasons, the Working Group finds MratYaman’s deprivation of liberty

was motivated by a discriminatory ground, in vimatof articles 2 and 7 of the Universal
Declaration of Human Rights and articles 2 (1) &6dof the Covenant. Accordingly, his
deprivation of liberty is arbitrary under categaty

89. The Working Group wishes to express its g@eern about Mr. Yaman'’s health,
which has reportedly deteriorated as a result afigpdeld during his custody period in
overcrowded and unsanitary conditions, and in amgdsolation. Mr. Yaman suffers from
serious health problems, including high blood pressnd kidney disease, and risks losing
his kidney. The Government acknowledges that Mmda has required and been provided
treatment for these health problems. The WorkinguBralso notes that Mr. Yaman is being
detained a substantial distance away from his fgfhdnd that the frequency of his contact
with his family is a matter of dispute between sloeirce and the Government. Restrictions
on Mr. Yaman’s contact with his family are liketylbe contributing factors to his poor health.
Mr. Yaman has been detained for 28 months in cistantes that violate his rights under
international human rights law. The Working Grougas the Government to release Mr.
Yaman immediately and ensure that he receivesebessary medical care.

90. In addition, the source alleges that Mr. Yarhas been held in single-cell isolation
since October 2016, a punishment that may onlyrp®sed pursuant to an investigation and
approval by a judge, and which constitutes inhurmeatment and psychological torture.
While the Government denies that Mr. Yaman is bdialgl in a cell, it does not appear to
challenge the allegation that he is being heldatetion. The Working Group considers that
Mr. Yaman has been held in such conditions foraessive period. It is unclear why he
poses a security risk of such magnitude that requisolation, which must only be an
exceptional practice. The Working Group has decida@fer the present case to the Special
Rapporteur on torture and other cruel, inhumanegrading treatment or punishment.

91. The Working Group welcomes the recent conctusibthe state of emergency in
Turkey and the revocation of derogations made utide€ovenant. However, the it is aware
that a large number of individuals were arrestdibfiong the attempted coup d’'état of 15
July 2016% including judges and prosecutors, and many renmagetention and are still
undergoing trial. The Working Group urges the Gawegnt to resolve those cases as quickly
as possible in accordance with its internationahan rights obligations.

92. The Working Group would welcome the opportunidgyconduct a country visit to
Turkey. Given that a significant period of time hEessed since its last visit to Turkey, in
October 2006, the Working Group considers that &ni appropriate time to conduct another
visit. The Working Group recalls that in March 208t Government issued a standing
invitation to all thematic special procedure maerdatlders, and looks forward to a positive
response to its previous request to visit made No\d=mber 2017.

Disposition
93. Inthe light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Hamza Yaman, beingdmtravention of articles 2, 7, 8,
9, 10 and 11 (1) of the Universal Declaration ofntdun Rights and articles 2 (1), 2

27
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This appears to violate rule 59 of the United diagi Standard Minimum Rules for the Treatment of
Prisoners (the Nelson Mandela Rules).

In the past two years, the Working Group has natethcrease in the number of cases brought to it
concerning arbitrary detention in Turkey. See,, @ginions Nos. 44/2018, 43/2018, 42/2018,
11/2018, 41/2017, 38/2017 and 1/2017.
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(3), 9, 14 and 26 of the International CovenantGimil and Political Rights, is
arbitrary and falls within categories I, Il and V.

94.  The Working Group requests the Government okdyto take the steps necessary
to remedy the situation of Mr. Yaman without deéad bring it into conformity with the
relevant international norms, including those sstin the Universal Declaration of Human
Rights and the Covenant.

95.  The Working Group considers that, taking intocunt all the circumstances of the
case, in particular the risk of harm to Mr. Yamalméslth, the appropriate remedy would be
to release him immediately and accord him an epfite right to compensation and other
reparations, in accordance with international law.

96. The Working Group urges the Government to ensarfull and independent
investigation of the circumstances surrounding dhgtrary deprivation of liberty of Mr.

Yaman and to take appropriate measures against tesponsible for the violation of his
rights.

97. Inaccordance with paragraph 33 (a) of its wdstof work, the Working Group refers
the present case to: (a) the Special Rapportetiheindependence of judges and lawyers;
and (b) the Special Rapporteur on torture and athesl, inhuman or degrading treatment or
punishment, for appropriate action.

98. The Working Group requests the Government ssefhinate the present opinion
through all available means and as widely as plessib

Follow-up procedure

99. In accordance with paragraph 20 of its mettoddeork, the Working Group requests
the source and the Government to provide it witbrimation on action taken in follow-up
to the recommendations made in the present opiiotuding:

(&)  Whether Mr. Yaman has been released and, drsavhat date;
(b)  Whether compensation or other reparations bae& made to Mr. Yaman;

(c)  Whether an investigation has been conductediire violation of Mr. Yaman'’s rights
and, if so, the outcome of the investigation;

(d)  Whether any legislative amendments or charigegractice have been made to
harmonize the laws and practices of Turkey witlintsrnational obligations in line with the
present opinion;

(e)  Whether any other action has been taken tteimrgnt the present opinion.

100. The Government is invited to inform the Wogktaroup of any difficulties it may have
encountered in implementing the recommendationsenrathe present opinion and whether
further technical assistance is required, for exartipough a visit by the Working Group.

101. The Working Group requests the source andstheernment to provide the above-
mentioned information within six months of the dafdransmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the

opinion if new concerns in relation to the casetamaight to its attention. Such action would
enable the Working Group to inform the Human Rig@suncil of progress made in

implementing its recommendations, as well as ailyréato take action.

102. The Working Group recalls that the Human Rigbwuncil has encouraged all States
to cooperate with the Working Group and has re@aktitem to take account of its views
and, where necessary, to take appropriate stepsiedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have take&n.

[Adopted on 21 November 2018]

29 See Human Rights Council resolution 33/30, parands7.



