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1. The Working Group on Arbitrary Detention wasadddished in resolution 1991/42 of

the Commission on Human Rights. In its resoluti®@7/50, the Commission extended and
clarified the mandate of the Working Group. PurstaiGeneral Assembly resolution 60/251
and Human Rights Council decision 1/102, the Cduassumed the mandate of the
Commission. The Council most recently extendednthedate of the Working Group for a

three-year period in its resolution 33/30.

2. In accordance with its methods of work (A/HRQE®), on 31 May 2018, the
Working Group transmitted to the Government oféeacommunication concerning a minor
(whose name is known by the Working Group). The &oment has not replied to the
communication. The State is a party to the Intéonat Covenant on Civil and Political
Rights.

3. The Working Group regards deprivation of libeatyarbitrary in the following cases:

(&) Whenitis clearly impossible to invoke angdébasis justifying the deprivation of
liberty (as when a person is kept in detentionrdfie completion of his or her sentence or
despite an amnesty law applicable to him or hexde@ory I);

(b)  When the deprivation of liberty results frohretexercise of the rights or freedoms
guaranteed by articles 7, 13, 14, 18, 19, 20 andf2the Universal Declaration of Human

Rights and, insofar as States parties are concebyeatticles 12, 18, 19, 21, 22, 25, 26 and
27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating to the
right to a fair trial, established in the Univerg2¢claration of Human Rights and in the
relevant international instruments accepted byStates concerned, is of such gravity as to
give the deprivation of liberty an arbitrary chaeadqcategory 1l1);

(d) When asylum seekers, immigrants or refugees subjected to prolonged
administrative custody without the possibility afrainistrative or judicial review or remedy
(category 1V);

(e)  When the deprivation of liberty constitutesialation of international law on the

grounds of discrimination based on birth, natior#tinic or social origin, language, religion,
economic condition, political or other opinion, gen, sexual orientation, disability, or any
other status, that aims towards or can result iorigg the equality of human beings
(category V).
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Submissions

Communication from the source

4. The minor, whose name is known by the Workingupr, is a Palestinian student who
usually resides in the village of Kafr Ein, locatedrth-west of Ramallah, in the occupied
West Bank. The minor is the holder of an identaydcissued by the Palestinian Authority.
At the time of his arrest, the minor was 17 yeddsamd in his final year of secondary school.

Arrest and administrative detention

5. The source reports that the minor was arreste@D&eptember 2017 at around 2 a.m.
in his family’s home in the occupied West Bank. WHie was sleeping, an Israeli soldier
started to shout at him and ordered him out of Bedintelligence officer asked for the
minor’s identification card to confirm his name afetails, and the minor was ordered to put
on his shoes because he was being arrested. Thewas taken out of the house. The source
alleges that the soldiers did not show or provideeaant or other evidence of a decision by
a public authority to the minor or his parents, #rel did not give any reasons for his arrest.

6. Once outside, the minor was forced to walk adiohg the soldiers for about two
minutes to an Israeli military vehicle. The souafleges that the minor was blindfolded, his
hands were tied with a single plastic cord, antvas pushed inside the military vehicle. He
was forced to sit on the metal floor while he wassferred to the nearby Nabi Saleh military
checkpoint, a drive that lasted around 10 minudesording to the source, the minor was
slapped repeatedly on his face and the back afddk for the duration of the drive.

7. When the vehicle arrived at the checkpoint,féiner took the minor out of the vehicle
and removed the blindfold. Another soldier askeel thinor general questions about his
health and checked his pulse. He was blindfoldedheand returned to the vehicle, where he
was allowed to sit on the bench seat.

8. The minor spent about two hours in the vehidédtdravelled to the Israeli police
station in Geva Binyamin (Adam), located north efusalem in the occupied West Bank.
The source alleges that, upon arrival, the mincs detained, tied up, blindfolded and left
alone inside a 10-by-13-foot container until thermitog. The soldiers occasionally opened
the door to check on him, but he was not providad any food or water and his requests to
use a toilet were denied.

9. According to the source, the minor was removethfthe container around sunrise
and placed in a private car, and his blindfold veasoved by a soldier. He was subsequently
transferred to Ofer Prison inside the Ofer militagmpound in the occupied West Bank.
Upon arrival, he was strip-searched and broughéariointerrogation room. Before the
interrogation began, the minor was allowed to speadfly with a lawyer by telephone.
However, the source alleges that the interrogairndt inform the minor of his rights,
including his right to remain silent, and did nobyide any documentation stating his rights.

10. The interrogator asked the minor general qolestbout whether he had ever thrown
stones, which is a “security offence” under Isranliitary law. The minor denied these

allegations. The minor was asked if he had seegr atkividuals throwing stones, which he

also denied. The minor was questioned again onhghée went out at night to throw stones
at Israeli soldiers and he again stated that henbtid

11. The source reports that the minor remainedugefdr the duration of the interrogation,
which lasted around 30 minutes. An audiovisual reicg was not made of the interrogation.
The interrogator typed on a computer as he quesdiche minor. At the end of the
interrogation, the interrogator printed out a stegat in both Hebrew and Arabic and made
the minor sign it. The minor was fingerprinted golibtographed and taken to the same
private car.

12.  The source states that the minor was drivelmoa slistance to Ofer Military Court
where he appeared before a military court judgetferfirst time. At this initial hearing, his
detention was extended for a 72-hour period tonafla administrative detention order to be
issued. This was the first time that the minor haty knowledge of an impending
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administrative detention order against him. Follogvthe hearing, he was sent back to Ofer
Prison.

13.  The minor arrived back at Ofer Prison at arodmm. According to the source, he
was strip-searched, given brown prison clothesearvand detained in the juvenile section.
The source alleges that the minor was not providét any food or water for the
approximately 14-hour period between the time sfdirest and his arrival at the juvenile
section of Ofer Prison.

14.  The source reports that the first administeatletention order against the minor was
issued on 26 September 2017 and was based ont‘sd#orenation” not shared with his legal
counsel. On 2 October 2017, the minor appeareden I@ilitary Court for a hearing relating
to the first administrative detention order, whielsulted in a decision confirming the order
on 8 October 2017. The decision was appealed &edring was held in Ofer Military Court
on 26 October 2017, but the appeal was deniedlacsion released the same day.

15.  The Israeli military authorities issued a setadministrative detention order against
the minor on 19 January 2018, the day the prioeoveas set to expire, for another four-
month period lasting until 18 May 2018, with thespibility of renewal. During a hearing on
22 January 2018 concerning his second detenticar aiite minor’s legal counsel demanded
details of the secret information against his dlidie source alleges that the Israeli military
authorities failed to provide any detailed inforfoatand stated generally that the secret
information against the minor included informattbat he allegedly: (a) planned to carry out
a military attack against Israel; (b) “had a corimecto weapons”; and (c) used his social
media account to support terrorists.

16.  During the hearing, the presiding military dgudge asked the minor if he planned
an attack in response to the killing in July 201 his adult cousin, specifically referencing

a picture that the minor had posted of his cousisacial media. The minor denied that he
had planned or was planning an attack. He statchthhad only posted his cousin’s picture
on social media because they were relatives, rcguse he was planning an attack.

17. At the same hearing, in an attempt to challethgegrounds of the administrative
detention order without having access to the seafetmation against the minor, his legal
counsel noted that the Palestinian Authority haeflyrdetained the minor in August 2017.
At that time, the minor had been interrogated abdlaged weapons possession and planning
an attack after his cousin had been killed by Isfaces. The minor had been released and
had not been charged with any criminal offence. [Egal counsel noted that the minor had
allegedly been subjected to physical violence artingrto torture during his time in the
custody of the Palestinian Authority and argued #rey statements made by the minor in
that context had been due to force or coercion.

18.  Without disclosing any details about the seretrmation used against the minor,
the presiding military judge found, after reviewithg case, that there was information other
than statements made to the Palestinian Authoffigials to justify the administrative
detention order. The military court of appeals sojpently approved the second four-month
administrative detention order against the mindre Becision was appealed and a hearing
was held in Ofer Military Court on 13 February 20b8t the appeal was denied.

19.  According to the source, the minor appealedh lzmiministrative detention orders
issued against him in the Israeli military couBsth appeals were denied. Given the lack of
access to an independent and impartial tribunagduitional domestic measures have been
taken by the minor or his legal counsel.

20. On 17 May 2018, the Israeli authorities issaethird four-month administrative
detention order against the minor, which was od&tiynscheduled to expire on 18 September
2018. The order was later changed so that it wagaexpire on 1 August 2018.

Background information and context

21.  According to the source, Palestinian childrethe occupied West Bank face arrest,
prosecution and imprisonment under an Israeli amitdetention system that denies them
basic rights. Military law has applied to Palestims in the West Bank since 1967, when
Israel occupied the territory following the Six-Dear.
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22.  The source reports that, while Israeli militiay gives military courts the authority
to try any person located inside the Occupied Balaa Territory, as long as they are 12
years of age or older, Jewish settlers who residkirwthe West Bank, in violation of
international law, are subject to the Israeli ¢aril legal framework. Accordingly, Israel
operates two separate and unequal legal systethe same territory. While no Israeli child
comes into contact with the Israeli military cosystem, Israel prosecutes an estimated 500
to 700 Palestinian children in military courts egelar.

23. In October 2015, Israel renewed the practiceadrinistrative detention against
Palestinian children in the occupied West Bankfferfirst time in four years. At the time of
the source’s submission, 26 Palestinian minorshiessh detained pursuant to administrative
detention orders since then.

24.  Under lIsraeli military law, the primary militarorder relevant to the arrest and
detention of Palestinian children is Military OrdMio. 1651 (2009) regarding security
provisions, which permits administrative detentiona period of up to six months, subject
to indefinite renewals. According to the sourcelitsliy Order No. 1651 addresses a range
of issues, and gives authority to arrest and imprRalestinians for “security offences”, such
as causing death, assault, personal injury or ptpglamage, kidnapping, and harming a
soldier. Throwing stones is included as a specifience under Military Order No. 1651
(chap. G, sect. 212). Throwing an object, includingtone, at a person or property with the
intent to harm the person or property carries aimam penalty of 10 years’ imprisonment.
Throwing an object, including a stone, at a mowedicle with the intent to harm it or the
person travelling in it carries a maximum penaft® years’ imprisonment.

25.  The source emphasizes that children depriveldedf liberty are at a heightened risk
of violence and that being in custody may negafiwgipact their health and development.
As a result, international juvenile justice norraeshrined in the Convention on the Rights
of the Child, are built around two fundamental pijites: the best interests of the child must
be a primary consideration in making decisions #fgtct children (art. 3); and children must
only be deprived of their liberty as a last resord for the shortest appropriate period of time
(art. 37 (b)).

26. The source notes that, in situations of intéwnal armed conflict, administrative
detention is permitted in strictly limited circurastes and only in the most exceptional cases
for “imperative reasons of security”, when ther@dsother alternativeThe practice should
never be used as an alternative to filing charfpeghe sole purpose of interrogation or as a
general deterrent to future activity.

27.  The minor was in detention without charge feany one year following his arrest on
20 September 2017, during which time he was helthénjuvenile section of Ofer Prison.
The source emphasizes that the detainee in theésveas a minor, and his detention presented
a serious threat to his health, including his ptglsand psychological integrity. According
to the source, the minor’s continuous detentioneeaspounded by the fact that the detaining
entity was the Government of Israel, the occupyogver under international humanitarian
law.

28. The source submits that the minor's deprivatidnliberty was arbitrary under
categories Il, lll and V.

Category Il: exercise of fundamental rights

29.  According to the source, the general summasgoffet information against the minor
alleges that he used his social media accountgpastterrorists. When questioned during
the review of his detention order on 22 January82@ie minor explained that he had shared
a picture of his adult cousin who had been killgddraeli forces. However, he explicitly
denied that he was planning an attack and stagechéhhad no intention to plan or carry out
an attack in response to his cousin’s killing.

30. The source submits that the minor's detenti@s wnproper, as it was carried out
under the pretext that the minor posed a thresg¢tority based on his alleged sharing of an

1 Geneva Convention relative to the Protection ofl@viPersons in Time of War, art. 78.
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image of his cousin. Sharing an image on a socalimplatform falls within the minor’s
right to freedom of expression. According to tharse, the Israeli authorities have failed to
provide details of specific conduct or activity the minor that is sufficiently egregious to
meet the high threshold needed to justify his mtegnt under an administrative detention
order.

31. In addition, the source submits that the Isi@mdhorities have not provided detailed
information to substantiate the allegation that thieor used his social media account to
support terrorists. In the absence of additionadence, sharing an image on social media
cannot be considered a serious, direct politicahititary threat to the entire nation of Israel.

32.  The source concludes that the minor’'s depowadif liberty violated article 19 of the
Universal Declaration of Human Rights and articdeof the Covenant and thus falls within
category Il.

Category lll: due process rights

33.  The source submits that the Government oflibigseviolated the minor’s due process
rights and his right to a fair trial and that hepdvation of liberty falls within category 1.

Detention without a warrant and failure to preavitie reasons for arrest

34.  The source refers to articles 9 (2) and 14gBdf the Covenant and article 40 (2) (b)
(ii) of the Convention on the Rights of the Childhich expressly require that children
deprived of their liberty be informed of the reasdor their arrest and promptly informed of
the charges against them. The source reiterateadhaarrant or evidence of a decision by
a public authority was shown or provided to the onilor his parents, and the Israeli
authorities provided no reason for the minor's déts at the time he was detained. From
the time of the minor’s arrest until his relea$e, ksraeli authorities never charged him with
a crime and never informed him, in sufficient detaichallenge his detention, of the nature
and cause of his detention.

Denial of the right to be tried without unduealelind to challenge the deprivation of
liberty

35.  The source submits that children deprived eif tliberty have the right to have their
matter determined without delay by a competentefrshdent and impartial authority or
judicial body in a fair hearing according to lawhi§ protects a child’s right to challenge
effectively the legality of any continued depriwatiof liberty in accordance with article 9 (3)
and (4) of the Covenant and article 40 (2) (b) @ii the Convention on the Rights of the
Child.

36. Inaddition, the source notes that when adtnatige detention is used to hold persons
rather than to prosecute them on a criminal chatigere are severe risks of arbitrary
deprivation of libertyz The source recalls that administrative detentiastimot last longer
than absolutely necessary, and that it must esd@s as an individual alleged to have posed
a real threat to State security no longer posed suthreat. The longer administrative
detention lasts, the greater the onus on the detpauthority to prove that the reasons for
the internment remain valfdThere must also be prompt and regular review biyrgrartial
and independent court or tribunal.

37. Inthe present case, the Israeli military arities have not filed formal charges against
the minor, and he spent nearly one year in detentithout charge or trial. The minor and
his legal counsel were unable to challenge effebithe legality of his detention because
the Israeli military authorities denied them accesthe secret information relied upon by
the Israeli military court judges to issue and aonfthe various administrative detention
orders against the minor. The source submits tefdilure to provide access to detailed
secret information violated the minor’s right tovekahe matter determined without delay.

2 Human Rights Committee, general comment No. 35 (P0ddiberty and security of person, para.
15.
3 Opinion No. 24/2016, para. 18.
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38.  Furthermore, the source asserts that the lothgetsraeli authorities detained the
minor, the greater the onus was on them to eshaltiat the reasons for the internment
remained valid and that the minor remained a pted@ect and imperative threat. However,
despite the burden on the Government to demongtratéhe minor posed a threat, in order
to justify his detention without charge, the Isramiilitary authorities did not provide
sufficiently detailed evidence establishing thisetit to State security.

Failure to try the minor before an independeimt iampartial tribunal

39. The source argues that it is doubtful whetheruse of military courts to try civilians,
and particularly minors, can ever satisfy the right fair trial before an independent and
impartial tribunal. Article 14 (1) of the Covenaantd articles 37 (d) and 40 of the Convention
on the Rights of the Child, and also internatiohaimanitarian law, guarantee a person
deprived of liberty the right to challenge his @r ldetention and to be tried by a competent,
independent and impartial tribunal. The sourcellethat the Committee on the Rights of
the Child has declared that conducting criminalcpaalings against children within the
military justice system should be avoided (CRC/CACRJSA/CO/1, para. 30 (Q)).

40. In the present case, the minor's administratiggention orders were approved by
Israeli military court judges who are active dutyreserve officers in the Israeli military,

subject to military discipline and dependent onirtiseperiors for promotion. The source
submits that the non-observance of internationainsaelating to the right to a fair trial by

Israel and the documented bias of its military t@aystem demonstrate that the minor’s
deprivation of liberty was arbitrary and falls wittcategory III.

Category V: discrimination

41.  The source submits that the detention of theomiits a pattern and practice of the
Israeli authorities of using administrative detentagainst Palestinian children on the basis
of their Palestinian identity to punish rather thmmavent an imminent threat when there is
not enough evidence to charge and prosecute tHd hithe Israeli military courts.
Accordingly, the source submits that the minor’prileation of liberty falls within category

V because it constitutes a violation of internagiolaw for reasons of discrimination based
on national, ethnic and social origin.

Response from the Government

42.  On 31 May 2018, the Working Group transmitteel allegations from the source to
the Government under its regular communication @dace. The Working Group requested
the Government to provide detailed information ByJaily 2018 about the minor’s current
situation. The Working Group also requested thedgaawent to clarify the legal provisions
justifying his detention, as well as its compattpilwith the State’'s obligations under
international human rights law. Moreover, the WogkGroup called upon the Government
to ensure the physical and mental integrity ofrttieor.

43.  The Working Group regrets that it did not reee response from the Government to
its communication. The Government did not requesextension of the time limit for its
reply, as provided for in the Working Group’s medh@f work.

Further information from the source

44.  The source notified the Working Group that thieor was released from detention
on 6 August 2018.

Discussion

45.  The Working Group welcomes the release of thnfrom detention. According to
paragraph 17 (a) of its methods of work, the WagkBroup reserves the right to render an
opinion on whether the deprivation of liberty wabittary, notwithstanding the release of
the person concerned. Given that the present casévés a minor who was held under
successive administrative detention orders forlpeayear, the Working Group considers
that it is important to render an opinion.
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46. In the absence of a response from the GovemrienWorking Group has decided
to render this opinion, in conformity with paraghalb of its methods of work.

47.  The Working Group has in its jurisprudence ldithed the ways in which it deals

with evidentiary issues. If the source has esthbtisa prima facie case for breach of
international requirements constituting arbitrasteshtion, the burden of proof should be
understood to rest upon the Government if it wighagfute the allegations (A/HRC/19/57,

para. 68). In the present case, the Governmenth@sen not to challenge the prima facie
credible allegations made by the source.

48. The source alleges that the minor was arreste0 September 2017, without a
warrant or evidence of a decision by a public atity®eing provided to him or his parents,
and that the Israeli authorities provided no reagonthe minor’s arrest and have not charged
him with a crime. The Government has not challentipede allegations. The arrest of the
minor in these circumstances constitutes a vialatithe right to be informed of the reasons
for arrest and to prompt notification of the chargmder article 9 (2) of the Covenant and
article 40 (2) (b) (ii) of the Convention on thegRis of the Child, to which Israel is a State
party. In addition, as the Human Rights Committeed in its general comment No. 35,
when children are arrested, notice of the arregtth@ reasons for it should also be provided
directly to their parents (para. 28), a procedbat tvas not observed in the present case. The
Working Group considers that, by failing to presaniarrant, to provide reasons for the
arrest and to promptly inform the minor of any des, the Israeli authorities did not invoke
alegal basis for the arrest and detention of tim@mn Moreover, it is not clear to the Working
Group what legal basis the Israeli authoritiesridesd to invoke when they arrested the minor,
given that the minor was initially questioned itat®n to throwing stones and later suspected
of vastly different offences relating to planning attack, possession of weapons and
supporting terrorism.

49. The source also alleges that the Israeli aitié®denied the minor access to secret
information relied upon in issuing three adminit® detention orders against him. As a
result, the minor was not informed of the nature eause of his detention in sufficient detail
to be able to challenge it. The Government hadgportunity to address this allegation but
has chosen not to. As the Human Rights Committgghasized in its general comment No.
35, disclosure to the detainee of at least thenessef the evidence on which the decision is
taken to issue an administrative detention ordeetessary to ensure that the requirements
of article 9 of the Covenant are met (para.%1Agcordingly, the Working Group finds that
the minor was held in administrative detention fi@arly one year without the ability to
challenge effectively the lawfulness of his detenticontrary to article 9 (3) and (4) of the
Covenant and article 37 (d) of the Convention anRights of the Child.lt is essential for
detained children to have prompt and effective s&€t¢e an independent and child-sensitive
process to determine the legal basis of their dieterand to receive appropriate and
accessible remedies without defalithout such access, the minor’s detention waitrarlg,

and he was denied an effective remedy under agiofthe Universal Declaration of Human
Rights and article 2 (3) of the Covenant.

50. Itis also essential that the review of thefldmess of detention be carried out by an
independent and impartial authoritin the case of detained children, this is a resént

See, e.g., opinions No. 36/2018, No. 35/2018,4662017 and No. 45/2017.

The Human Rights Committee has also expressed coapecifically in relation to the use of
administrative detention by Israel based on sexiieience (CCPR/C/ISR/CO/4, para. 10).

The Working Group has made similar findings inergccases involving Israel concerning detention
based on evidence not made available to the detésee, e.g., opinions No. 34/2018, No. 86/2017
and No. 44/2017).

See United Nations Basic Principles and GuideloreRemedies and Procedures on the Right of
Anyone Deprived of Their Liberty to Bring ProceedirBefore a Court (A/HRC/30/37, annex),
principle 18 and guideline 18.

Ibid., guideline 4, para. 55. See also Internaid@@ommittee of the Red Cross, “Internment in armed
conflict: basic rules and challenges”, opinion papmvember 2014, p. 9.
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of article 37 (d) of the Convention on the Righitthe Child? In the present case, the minor’s
detention orders were reviewed and approved byligangi court, rather than by a court
specifically equipped to deal with juveniles withire civilian legal system. In previous cases
concerning Israel, the Working Group has emphadizadmilitary courts and tribunals are
not independent or impartial because they are cesgp@f military personnel who are
subject to military discipline and dependent onesigys for promotiori® The Working
Group has also set out minimum guarantees pertpiginmilitary justice, including that
military tribunals should only be competent to tnjlitary personnel for military offences
(A/HRC/27/48, para. 69). The Working Group consid#rat the right to an independent
review should be given greater weight in the Oced?alestinian Territory, which has been
under military occupation, and in which militaryMlehas been applied to Palestinians, for
more than 50 years — since 1967.

51.  Furthermore, the minor was subject to threeimidtrative detention orders pursuant
to Military Order No. 1651 and was placed in datamfollowing his arrest on 20 September
2017 without charge or trial. The Working Group cors with the statement by the Human
Rights Committee in its general comment No. 35 #eurity detention (also known as
administrative detention or internment) not in @mnplation of prosecution on a criminal
charge presents severe risks of arbitrary depamatf liberty. Such detention would
normally amount to arbitrary detention, as othéeaive measures of addressing the threat,
including the criminal justice system, would be i&alde. Administrative detention must
therefore be exceptional. As the Human Rights Cdtempoints out:

If, under the most exceptional circumstances,esgmt, direct and imperative threat
is invoked to justify the detention of persons ddesed to present such a threat, the
burden of proof lies on States parties to show timraindividual poses such a threat
and that it cannot be addressed by alternative unesisand that burden increases with
the length of the detention. States parties alsal te show that detention does not
last longer than absolutely necessary, that theatiMength of possible detention is
limited and that they fully respect the guarantgesided for by article 9 in all casé's.

52. In the present case, the Government of Isradl the opportunity but failed to
demonstrate that the minor posed a present, diretimperative threat to State security and
how that threat persisted during his detentiomfearly one year. Importantly, the Working
Group takes note of the fact, admitted by the soared acknowledged by the minor’s legal
counsel during the hearing concerning the secomdiraskrative detention order, on 22
January 2018, that the minor was briefly detaingdhe Palestinian Authority in August
2017, one month prior to his arrest by the Israethorities on 20 September 2017. Despite
being interrogated by the Palestinian Authority @balleged possession of weapons and
planning an attack (allegations that could, if gnopMpose a significant threat to State security),
the minor was released and not charged with amyircail offence. In these circumstances,
the Working Group concludes that the Governmensafel has not met its burden to show
that the minor posed a threat to State securityhisdetention therefore lacked a legal basis.

53.  For these reasons, the Working Group finds tiete was no legal basis for the
minor’s arrest and detention. His deprivation bélity was arbitrary under category I.

54.  In addition, the source alleges that the mimas detained for exercising his freedom
of expression by sharing an image on social mefli@soadult cousin who was killed by
Israeli forces in July 2017. The Israeli authostippear to have used the posting of this
image as part of the secret evidence that the nvasrsupporting terrorists. While the minor
admitted that he had posted his cousin’s pictursamial media because they were relatives,
he denied that he had planned or was planningtackafl he posting of this image on social
media was clearly a factor that resulted in the iathtnative detention of the minor, given

9 As stated by the Committee on the Rights of the Ghilts general comment No. 10 (2007) on
children’s rights in juvenile justice, children nidigwve the legality of their detention reviewedhivit
24 hours of arrest (para. 83).

10 See, e.g., opinions No. 24/2016, No. 58/2012 and3%012.
11 General comment No. 35, para. 15.
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that the presiding military court judge made spec#ference to the image when questioning
the minor during the hearing on 22 January 201&eworing his second detention order.

55.  The Working Group recalls that the freedom apression protected under
international human rights law includes the righseek, receive and impart information and
ideas of all kinds and through all means of dissatin, including Internet-based modes of
expressior? In the present case, the minor’s posting of argeman social media clearly falls
within the boundaries of the freedom of expressibhe Government of Israel did not
demonstrate that the minor’s conduct was violemated others to commit acts of violence,
or indeed that there was any connection whatsdetereen the posting of the image and the
minor’s alleged support of terrorists. While th#itkg of the minor’s cousin by Israeli forces
would likely have generated strong resentment withé Palestinian community, the posting
by the minor of his cousin’s image is not suffidiemnitself to prove that the minor intended
to incite a response to the killing and represeateghl security threat to Israel.

56.  Moreover, the Working Group considers thafienitted restrictions on the freedom
of expression under article 19 (3) of the Covergminot apply in the present case. The
Government did not present any argument or evidenteoke any of these restrictions, nor
did it demonstrate why holding a 17-year-old seeopdschool student in administrative
detention for nearly one year was a legitimateessary and proportionate response to the
posting of an image on social media. In any exbietHuman Rights Council in its resolution
12/16 calls on States to refrain from imposingrietsbns under article 19 (3) of the Covenant
that are not consistent with international humghts law, including using counter-terrorism
as a pretext to restrict the right to freedom gdression (para. 5 (0) and (p)).

57.  The Working Group concludes that the minor detsined for exercising his right to

freedom of expression under article 19 of the UrsaeDeclaration of Human Rights and
article 19 of the Covenant. His deprivation of fifyewas therefore arbitrary under category
Il.

58.  The source further alleges that Israel violdbedminor’s due process rights and his
right to a fair trial. The Working Group notes tllis is a case of administrative detention,
which does not involve charges or trial within ttréminal justice system, and that the fair
trial guarantees in article 14 of the Covenant wowt normally apply. However, the Human
Rights Committee has stated in its general comment32 (2007) on the right to equality
before courts and tribunals and to a fair triak§pd5) that the nature of the sanction must be
considered, regardless of its classification urttenestic law, in determining whether the
fair trial guarantees in article 14 apply in eaeke

Criminal charges relate in principle to acts desdato be punishable under domestic
criminal law. The notion may also extend to acist thre criminal in nature with
sanctions that, regardless of their qualificatiorddomestic law, must be regarded as
penal because of their purpose, character or sgvéri

59. The Working Group has adopted this reasoniritsijurisprudence, noting that the
provisions of article 14 of the Covenant on théntitp a fair trial are applicable where the
sanctions imposed, because of their purpose, dea@cseverity, must be regarded as penal,
even if, under national law, the detention is diedi as administrativ& Without such an
inquiry into the nature of the sanction imposedité&t could effectively circumvent their
obligations under the Covenant simply by charazimgi their detention regime as
administrative under domestic law. This is partéelyl significant in the context of
administrative detention orders imposed in Israkich appear to be used as a substitute for
criminal proceedings, rather than to prevent animemt threat, when there is not enough
evidence to charge and prosecute an individual R&ZFB7/42, para. 21).

12
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14

Human Rights Committee, general comment No. 34 (R0 Tfreedoms of opinion and expression,
paras. 11-12. The Working Group has also foundghblishing material on social media platforms
falls within the right to freedom of expressiongse.g., opinions No. 82/2017 and No. 44/2016).
See als@erterer v. Austria (CCPR/C/81/D/1015/2001), para. 9.2.

See, e.g., opinions No. 31/2017, No. 43/2014,5862012, No. 45/2012, No. 20/2012 and No.
3/2012. See also A/HRC/37/42, para. 17; and A/HRC/22/dras. 68—69.
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60. In its jurisprudence, the Working Group hasnfbthat in cases involving excessive
length of detention the individual should enjoy #zame guarantees, including those under
article 14 of the Covenant, as in criminal casagneif the detention is qualified as
administrative under national lawin the present case, the minor was held for neamly
year in a prison in similar conditions to thoseva®y a criminal sentence. As a result, the
minor’s detention must be regarded as penal irea&ind the Working Group will therefore
consider whether his detention met the requiremafngsticle 14 of the Covenant and other
relevant provisions. In doing so, the Working Groajierates that the Government did not
challenge any of the allegations made by the source

61. The Israeli military courts issued and confidtieree administrative detention orders
against the minor. As noted earlier, the Working@x does not consider that Israeli military
courts meet the standards of an independent andriimiptribunal for the purposes of
considering matters involving civilians. Moreovidre Working Group has consistently held
the view that civilians must never be brought befamilitary courts, and that to do so violates
the Covenant and customary international law (A/HR@8, paras. 66—71). Accordingly,
the Working Group finds that the minor was depriw&dthe right to have the matter
determined in a fair hearing by a competent, inddpat and impartial tribunal under article
14 (1) of the Covenant and article 40 (2) (b) 6fithe Convention on the Rights of the Child.

62. In addition, the minor was in detention for tgane year without charge or trial. If
there was insufficient evidence to charge and mutsethe minor within a reasonable time,
he was entitled to release under article 9 (3)hef Covenant. Moreover, his rights to be
promptly informed of any charges against him andbeatried without undue delay under
article 14 (3) (a) and (c) of the Covenant ancckr0 (2) (b) (ii) and (iii) of the Convention
on the Rights of the Child were violated.

63.  Prior to his interrogation, the minor was akmimo speak briefly with a lawyer by
telephone, but the interrogator did not inform thi@or of his rights, including his right to
remain silent, and did not provide any documentesi@ating his rights. The Working Group
considers that this brief contact was not suffitiém afford the minor his right to
communicate with counsel of his choostagvhich was further vitiated by the fact that the
Israeli authorities did not inform the minor of hights. Moreover, when the minor was
subsequently legally represented before the Isnaiitary courts, neither the minor nor his
legal counsel was provided with access to the sewidence upon which the administrative
detention orders were based. For these reasonsjitioe was deprived of his right to have
adequate time and facilities for the preparatiorhisf defence and to communicate with
counsel of his own choosing under article 14 (3)dbthe Covenant, and of his right to
prompt access to legal and other appropriate assistunder article 37 (d) of the Convention
on the Rights of the Child.

64. Furthermore, the manner in which the minor waterrogated was wholly
unacceptable according to international standartds. minor, who had just been removed
from his home in the middle of the night, was tigul for the duration of the 30-minute
guestioning. No safeguards, such as the presenite ahinor’'s parents or his lawy&ror
audiovisual recording, were put in place to ensuslependent scrutiny of the interrogatin.
The source alleges that the minor was “made” to aigtatement in Hebrew and Arabic. In
those circumstances, the minor's statement wakalplito have been given freely. The
Working Group recalls that the burden is on the &omnent to prove that the statement was
voluntary?® In the absence of a response from the Governitenityorking Group finds that
the minor’s right not to be compelled to confesitguaranteed by article 14 (3) (g) of the

See, e.g., opinion No. 31/2017, para. 30, in a saslving administrative detention for 10 months.
See United Nations Basic Principles and Guidelipgeciple 9, para. 12. The right to legal
assistance applies at any time during the detentioctuding immediately after the moment of
apprehension.

In its general comment No. 10, the Committee orRigts of the Child said that “legal or other
appropriate assistance must be present” duringhtbeview or interrogation of the child (para. 52).
In its general comment No. 10, the Committee stttatisuch safeguards had to be put in place to
avoid compulsory self-incrimination (paras. 58 &2). See also United Nations Children’s Fund,
Childrenin Israeli Military Detention: Observations and Recommendations (Jerusalem, 2013), p .11.
See Human Rights Committee, general comment N33, 41.
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Covenant and article 40 (2) (b) (iv) of the Conv@mbn the Rights of the Child was violated.
It is not clear to what extent this statement iefloed the decisions to impose and renew the
administrative detention orders against the mibot jt should be removed from the minor’s
records and regarded as having no probative valer dhan as evidence that coercion
occurred.

65.  Apart from these violations of the right toadr ftrial, the Working Group considers
that the minor was detained under three consecuatilrainistrative detention orders in
violation of the State’s obligations under the Cemion on the Rights of the Child.
According to article 3 of the Convention, the bieserests of the child must be a primary
consideration in all actions concerning childreartRermore, according to article 37 (b) of
the Convention, children must only be deprivedhditt liberty as a last resort and for the
shortest appropriate period of time. Article 37dt)he Convention also clearly requires that
every child deprived of liberty be treated with ramity and respect for their inherent dignity.
These obligations were completely disregarded @nriinor’'s case, which is yet another
reason why his detention was arbitrary. Howeves i not an isolated case. Between 1
November 2016 and 30 September 2017, the UnitecbdatChildren’s Fund (UNICEF)
documented 135 cases of children in Israeli desanincluding three under administrative
detention (A/HRC/37/42, para. 33). In 2013, UNIC&So reported that:

Each year approximately 700 Palestinian childigedal2 to 17, the great majority of
them boys, are arrested, interrogated and detéinéstaeli army, police and security
agents. In the past 10 years, an estimated 7,000rerh have been detained,
interrogated, prosecuted and/or imprisoned withi Israeli military justice system
— an average of two children each day.

66. The Working Group concludes that these viotettiof the right to a fair trial were of
such gravity as to render the minor’s deprivatibhiberty arbitrary under category lll.

67. In addition, the source alleges that the mmaprivation of liberty constituted
discrimination based on national, ethnic and samiggjin. In its jurisprudence, the Working
Group has noted an emerging pattern by the Iseaghorities of using administrative
detention to detain Palestinians, including chitdren an indefinite basis without charge or
trial.?t The Working Group also takes note of the soursafsnission, which the Government
did not address, that while no Israeli child conmés contact with the Israeli military courts,
Israel brings a significant number of Palestinidildren before the military courts each
year?? In the absence of an explanation from Israel Wweking Group concludes that the
minor, who is Palestinian, was detained on a disiaatory basis, namely his national, ethnic
and social origin. The Working Group considers timtvas also detained on the basis of his
gender, as there is a clear pattern of targetingngomales for detention. In these
circumstances, the Working Group finds that Isfa&s$ violated articles 2 and 7 of the
Universal Declaration of Human Rights and arti@ed) and 26 of the Covenant, and that
the minor’s deprivation of liberty was arbitraryder category V.

68. The Working Group wishes to express its seramuneern about the alleged treatment
of the minor during his arrest and initial hoursadiministrative detention. These allegations
include that the minor was blindfolded, tied upsiped inside a military vehicle and
repeatedly slapped on the face and neck while baken into custody. Although the minor
was given a brief medical check, he was allegegftydlone in a container, not provided with
food or water or allowed to use the toilet for appmately 14 hours, strip-searched on
several occasions and required to wear prison iolpttSuch treatment falls short of the
United Nations Standard Minimum Rules for the Tmeextt of Prisoners (the Nelson Mandela
Rules) and the United Nations Standard Minimum Rébe the Administration of Juvenile
Justice (the Beijing Rules). Moreover, the prolahgdministrative detention of the minor in
the absence of any charges, known evidence ontdglhave itself amounted to ill-treatment
(A/HRC/37/42, para. 17). The Working Group refel® tpresent case, including the
allegations that the minor was tortured while ia ttustody of the Palestinian Authority in

20
21
22

UNICEF, Childrenin Israeli Military Detention, p. 9.

See, e.g., opinions No. 34/2018, No. 86/2017,4462017, No. 31/2017 and No. 24/2016.

The Secretary-General of the United Nations hadensémilar observations (A/HRC/34/38, paras.
38-39).
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August 2017, to the Special Rapporteur on tortune @her cruel, inhuman or degrading
treatment or punishment.

69. The present case is one of several cases lirbefgite the Working Group in recent
years concerning the arbitrary deprivation of lipef persons by Israel. The Working Group
notes that many of the cases involving administeatietention in Israel and the Occupied
Palestinian Territory follow a familiar pattern afrest without warrant; failure to provide
reasons for the arrest; indefinite detention thtougnsecutive administrative detention
orders without charges or trial (often based omrretegvidence and often under military
jurisdiction); no avenue of judicial recourse twieav the lawfulness of the detention; limited
access to legal counsel; and, in the case of enidrilure to prioritize the best interest of
the child?® The Working Group recalls that under certain ainstances, widespread or
systematic imprisonment or other severe deprivatibliberty in violation of the rules of
international law may constitute crimes against aoity 2+

70.  Given the serious allegations made in the ptesase, as well as the pattern of
arbitrary administrative detention found in othases brought before the Working Group,
the Working Group has decided to refer the matt¢iné Special Rapporteur on the situation
of human rights in the Palestinian territories qued since 1967. In addition, the Working

Group considers that the overall situation regaydtalestinians arbitrarily deprived of their

liberty is so serious as to warrant bringing theectn the attention of the Special Committee
to Investigate Israeli Practices Affecting the HunRights of the Palestinian People and
Other Arabs of the Occupied Territories.

71.  Furthermore, the Working Group notes with condie silence of the Government
in not availing itself of the opportunity to resgbio the allegations made in the present case
and in other communications from the Working Gréumdeed, the Working Group regrets
that the Government has not provided a substandisgonse to its communications since
2007, or for over 10 yeaf8The circumstances of the present case demandewhetling
justification for the minor’s arrest and detentiarhich the Government has not provided.

72.  Finally, the Working Group would welcome thepopunity to work constructively
with the Government in addressing the arbitraryridagion of liberty. On 7 August 2017,
the Working Group sent a request to the Governneenhdertake a country visit, including
to the Occupied Palestinian Territory, and awaipositive response from the Government
as a sign of its willingness to enhance its codpmrawith the special procedures of the
Human Rights Council. In this context, the WorkiBgoup recalls the invitation dated 12
September 2014 extended to it by the Permanentr@slission of the State of Palestine
to the United Nations Office and other internatiomaanizations in Geneva to conduct an
official visit to the Occupied Palestinian Terrigor

Disposition
73. Inthe light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of the minor, beingdantravention of articles 2, 3, 7, 8, 9,
10, 11 (1) and 19 of the Universal Declaration afitdn Rights and articles 2 (1) and
(3), 9, 14, 19 and 26 of the International Cover@nCivil and Political Rights, is
arbitrary and falls within categories I, II, Il drV.

23
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25

26

See, e.g., opinions Nos. 34/2018, 86/2017, 44/281/2017, 24/2016, 43/2014, 58/2012, 20/2012,
3/2012, 9/2010, 5/2010, 26/2007, 3/2004, 23/20012000, 16/2000, 11/1998, 10/1998, 9/1998,
8/1998, 24/1996, 18/1996, 17/1996, 16/1996, 16/19841993, 17/1993 and 36/1992.

See, e.g., opinion No. 47/2012, para. 22.

See opinions Nos. 34/2018, 86/2017, 44/2017, AW28/2017, 24/2016, 15/2016, 13/2016, 43/2014,
58/2012, 20/2012, 3/2012, 9/2010, 5/2010, 23/26@12000, 18/2000, 17/2000, 16/2000, 4/1999,
11/1998, 10/1998, 9/1998, 8/1998, 24/1996, 18/1996,996, 16/1996, 26/1993, 18/1993, 17/1993
and 36/1992. The Government submitted a resportbe td/orking Group’s communications in
relation to opinions Nos. 26/2007, 3/2004, 24/2808 16/1994.

In opinion No. 86/2017, the Government requestetiraceived an extension of the time limit in
which to respond to the Working Group’s communimatibut did not submit any substantive
response.
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74.  The Working Group requests the Governmentrakldo take the steps necessary to
remedy the situation of the minor without delay anidg it into conformity with the relevant
international norms, including those set out in theversal Declaration of Human Rights
and the International Covenant on Civil and PditiRights.

75.  The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to accordntfreor an enforceable right to
compensation and other reparations, in accordaitbdnternational law.

76. The Working Group urges the Government to ensarfull and independent
investigation of the circumstances surrounding dhgtrary deprivation of liberty of the
minor and to take appropriate measures againse thesponsible for the violation of his
rights.

77. The Working Group requests the Governmentitwghits laws, particularly Military
Order No. 1651, which permits indefinite administra detention, into conformity with the
recommendations made in the present opinion and thd commitments made by Israel
under international human rights law.

78.  Inaccordance with paragraph 33 (a) of its wdstof work, the Working Group refers

the present case to the Special Rapporteur orrécatud other cruel, inhuman or degrading
treatment or punishment and the Special Rappoaethe situation of human rights in the
Palestinian territories occupied since 1967, farapriate action.

79. The Working Group will submit the present casethe Special Committee to
Investigate Israeli Practices Affecting the Humagh®s of the Palestinian People and Other
Arabs of the Occupied Territories.

80. The Working Group requests the Government ssefhinate the present opinion
through all available means and as widely as plessib

Follow-up procedure

81. Inaccordance with paragraph 20 of its mettoddeork, the Working Group requests
the source and the Government to provide it witbrimation on action taken in follow-up
to the recommendations made in the present opiotuding:

(@)  Whether compensation or other reparations haea made to the minor;

(b)  Whether an investigation has been conductdtire violation of the minor’s rights
and, if so, the outcome of the investigation;

(c) Whether any legislative amendments or charnigegractice have been made to
harmonize the laws and practices of Israel withintsrnational obligations in line with the
present opinion;

(d)  Whether any other action has been taken téeimgnt the present opinion.

82. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is requiredekample through a visit by the Working
Group.

83. The Working Group requests the source and theeBment to provide the above-
mentioned information within six months of the dafdransmission of the present opinion.
However, the Working Group reserves the right tetas own action in follow-up to the

opinion if new concerns in relation to the casetaeight to its attention. Such action would
enable the Working Group to inform the Human Rig@suncil of progress made in

implementing its recommendations, as well as ailyréato take action.

84.  The Working Group recalls that the Human Rigbasincil has encouraged all States
to cooperate with the Working Group and has re@aktitem to take account of its views
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and, where necessary, to take appropriate stapstedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have takén.

[Adopted on 20 November 2018]

27 See Human Rights Council resolution 33/30, parand37.
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