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1. The Working Group on Arbitrary Detention wasadddished in resolution 1991/42 of

the Commission on Human Rights. In its resoluti®@7/50, the Commission extended and
clarified the mandate of the Working Group. PurstaiGeneral Assembly resolution 60/251
and Human Rights Council decision 1/102, the Cduassumed the mandate of the
Commission. The Council most recently extended ratndf the Working Group for a three-

year period in Council resolution 33/30.

2. In accordance with its methods of work (A/HRQBH), on 23 July 2018, the Working
Group transmitted to the Government of Japan a asmmation concerning Ms. H. The
Government replied to the communication on 19 Cetdt)18. The State is a party to the
International Covenant on Civil and Political Right

3. The Working Group regards deprivation of libeatyarbitrary in the following cases:

(&) Whenitis clearly impossible to invoke angdébasis justifying the deprivation of
liberty (as when a person is kept in detentionrdfie completion of his or her sentence or
despite an amnesty law applicable to him or hexde@ory I);

(b)  When the deprivation of liberty results frohetexercise of the rights or freedoms
guaranteed by articles 7, 13, 14, 18, 19, 20 andf2he Universal Declaration of Human

Rights and, insofar as States parties are concebyeatticles 12, 18, 19, 21, 22, 25, 26 and
27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating to the
right to a fair trial, established in the Univerg2¢claration of Human Rights and in the
relevant international instruments accepted byStates concerned, is of such gravity as to
give the deprivation of liberty an arbitrary chaeadqcategory 1l1);

(d) When asylum seekers, immigrants or refugees subjected to prolonged
administrative custody without the possibility afrainistrative or judicial review or remedy
(category 1V);

(e)  When the deprivation of liberty constitutesialation of international law on the

grounds of discrimination based on birth, natior#tinic or social origin, language, religion,
economic condition, political or other opinion, gen, sexual orientation, disability, or any
other status, that aims towards or can result iorigg the equality of human beings
(category V).
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Submissions

Communication from the source

4, Ms. H, born in1949, is a citizen of Japan regjdn Tokyo. The source reports that
prior to her compulsory hospitalization, Ms. H Haed in various hotels for about 10 years.
It is reported that she started doing so afterrglauhad entered her apartment.

5. According to the source, Ms. H had been staginthe Shinjuku Washington Hotel
for about four months when, on 1 or 2 August 2@t accidentally soiled her bed. Ms. H
informed the hotel’s cleaning staff of this accitjdnut left the hotel without telling the front
desk clerk about it.

6. The source further reports that when Ms. H retdrto the hotel in the evening of the
same day, two police officers were waiting for hEney took Ms. H to the Shinjuku police
station in a police vehicle. From the Shinjuku pelstation, Ms. H was again taken by police
to Matsuzawa Hospital. After being examined by atdQ she was forcibly admitted to the
hospital.

7. Ms. H stayed at Matsuzawa Hospital from August®until March 2018, when she
was transferred to Sankei Hospital where she reghyrtemains to date, without the prospect
of discharge.

8. The source notes that initially, Ms. H’s hosluttion was classified as an
“involuntary admission”. The source specifies thatording to article 29 of the Act on
Mental Health and Welfare for the Mentally Disablgtt No. 123 of 1950), a person is
involuntarily admitted to a designated hospitaltbg authority of the prefectural governor
after more than two qualified psychiatrists havarained the person and determined that he
or she is mentally impaired and dangerous to hirhesself or to others. The same article
stipulates that the prefectural governor shallrimfahe person of the fact that the order for
involuntary admission would be done in writing.

9. According to the source, after Ms. H's guardigreed to her hospitalization, the type
of hospitalization was changed to “hospitalizatfon medical care and protection”. The
source explains that this type of hospitalizatisrused in situations when a person with a
psychosocial disability is involuntarily admittedd®ed on an examination by psychiatrists
and with the consent of a close family member aqyuardian. Relevant provisions are
contained in paragraph 1 of article 33 of the AstMental Health and Welfare for the
Mentally Disabled.

10. The source maintains that the reason for ftitialideprivation of liberty of Ms. H by
the authority of the prefectural governor was niscldsed. The source states that it is
currently making inquiries to determine the diags@srived at by doctors at the time of the
hospitalization. The source further maintains tfiat H soiled the bed in the hotel because
of a health condition and because of her advangedand that her psychosocial disability
was not the cause of the accident.

11.  According to the source, Ms. H has had difficwalking from the very beginning of
her hospitalization. Considering her physical ctiadi the source argues that the hospital
administration does not have to keep her in a deswironment. The source maintains that
the authorities should provide her with nursingecaising social welfare services rather than
compulsory hospitalization.

12. The source further notes that under the Japatezml system, Ms. H cannot
participate in judicial proceedings and her adulirglian must act as her legal representative
in lawsuits. However, the adult guardian of Ms. ldngented to her compulsory
hospitalization. There is thus a conflict of inwtrbetween Ms. H and her adult guardian. In
the present case, Ms. H is unable to initiate jatigroceedings to challenge the decision to
hospitalize her involuntarily.

13.  The source submits that no matter what diagneas made by the designated doctors,
there was no causal link between her psychosoisability and the risk that Ms. H would
harm herself or others. It is argued that this ¢heeefore does not fulfil the requirement of
article 29 of the Act on Mental Health and Welféaethe Mentally Disabled. Consequently,
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the involuntary admission of Ms. H has no legalidasmd amounts to arbitrary detention.
The source concludes that the deprivation of lipeftMs. H falls within category | of the
categories applicable to the consideration of casbmitted to the Working Group.

14. The source also argues that the decision tpitatize Ms. H was based on the fact
that she had a psychosocial disability. She hagrior criminal record. According to the
source, her hospitalization therefore amounts sorithination based on her psychosocial
disability. The source concludes that the deprvatf liberty of Ms. H thus falls within
category V of the categories applicable to the i@mation of cases submitted to the Working
Group.

Response from the Government

15. On 23 July 2018, the Working Group transmitteel allegations from the source to
the Government of Japan under its regular commtiaita procedure. The Working Group
requested the Government to provide, by 21 Septeti8, detailed information about the
current situation of Ms. H and to clarify the legalovisions justifying her continued
detention, as well as its compatibility with Jaanbligations under international human
rights law and, in particular, with regard to theaties ratified by the State. Moreover, the
Working Group called upon the Government to enberephysical and mental integrity.

16. On 30 August 2018 the Government of Japan stgden extension of two months
for its reply. In accordance with paragraph 16tsfmethods of work, the Working Group
granted an extension of one month, with the newdldeaof 21 October 2018.

17.  On 19 October 2018, the Government submittexply to the Working Group. In its
reply the Government explains that it has investiddacts related to the allegations referred
to by the Working Group in its request for inforioat and confirmed that Ms. H was always
treated in a proper manner in line with both thédeduties Execution Act and the Act on
Mental Health and Welfare for the Mentally Disabled

18. The Government argues that, in accordanceththelevant provision of article 8 of
the Act on the Protection of Personal InformatiogldHby Administrative Organs, it is not
possible for it to submit further details. Howevéine Government confirms that the
protection and hospitalization of the said persenexconducted in an appropriate manner in
line with the relevant domestic laws, and that ¢hastions do not constitute arbitrary
detention.

19. The Government submitted the explanation amergts of the national legislation
reflected below, noting that the English text isuaofficial translation and requesting the
Working Group to refer to the original Japanesesioer for accuracy.

Overview of protection by a police official for a person with mental derangement
20. The Police Duties Execution Act stipulatesaes:

Article 3 (1). In the event that a police officidlentifies a person who clearly falls
under any of the following items, judging reasogabh the basis of unusual
behaviour and other surrounding circumstances, @nwdeover has reasonable
grounds to believe that such person needs emerged@nd protection, the police
official shall provide such person immediate prtitetat any appropriate place, such
as a police station, hospital, shelter, etc.

0] A person who is likely to endanger his/her olife or those of others,
or inflict injury on his/her own body or property those of others, due to
mental derangement or drunkenness; or

(i)  (omitted).
Overview of involuntary hospitalization system in Japan under the Act on Mental Health
and Welfare for the Mentally Disabled

21. InJapan, the Act on Mental Health and Welfare¢he Mentally Disabled stipulates
“involuntary hospitalization by administrative ortie*hospitalization for medical care and
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protection” and other types of hospitalization asams of involuntary hospitalization of a
mentally disabled patient.

0] “Involuntary hospitalization by administrativerder” is carried out when a
prefectural governor, based on a police officepart or notification, has a
designated physician of mental health conduct ew@lns of a person, and as a result
it is found that the person has mental disordedsthat the person may commit self-
harm or harm others (art. 29);

(i)  “Urgentinvoluntary hospitalization” is carideout in a pressing situation when
the procedures for “involuntary hospitalization dgministrative order” cannot be

taken for a person, and as a result of evaluatigres designated physician of mental
health, if it is found that the person has a high of committing self-harm or harming

others if not hospitalized immediately. The hodjatdion period shall be for up to a
maximum of 72 hours (art. 29-2);

(i)  “Hospitalization for medical care and protest” is carried out when it is found
as a result of evaluations by a designated physafianental health that a person has
mental disorders requiring hospitalization for noadlicare and protection. When the
person is not in a condition to decide his/her utduly hospitalization, the person
concerned can be hospitalized with the consentteferson’s family members (or
legal representatives), even without the consem@fperson in question. If such a
person has no family members (or legal represerttior if his/her family members
(or legal representatives) cannot express his/ligrtine person is hospitalized based
on the consent of the head of the municipality hiclv the person belongs (art. 33);

(iv) Each of the hospitalizations as mentioned &b carried out by the due

process of law. They cannot be carried out simggalse a person has mental
disorders but are carried out only when certainiiregnents are fulfilled, such as in

cases where the person concerned may commit setf-draharm others or where the

person cannot be voluntarily hospitalized.

22. Inaddition, a request to the prefectural goeeto discharge a person hospitalized in
a mental hospital, or a request to the prefecwakrnor to order the administrator of the
mental hospital to discharge the hospitalized pemoimprove his/her treatment, may be
made by the hospitalized person him/herself orhbis/family members (or legal
representatives) (art. 38-4). When such a reqeestade, the prefectural governor shall
request a psychiatric review board (an indepentlerd party) to review the patient and,
based on the review results of the psychiatriceneboard, the governor shall discharge the
patient who has been recognized as not requirieghttspitalization, or shall order the
administrator of the mental hospital to dischaiye patient or take necessary measures for
improving his/her treatment (art. 38-5). A psychi@teview board shall be established in
every prefecture in order to review the requesisfinpatients or their family members (or
legal representatives) to discharge the patient tandecide whether such requests are
acceptable or not (art. 12). Persons who are éifisat with “involuntary hospitalization by
administrative order” may request the Minister afatth, Labour and Welfare to review the
case.

Conflict of interest between the statutory agent and the adult ward

23.  According to the Civil Code and the Code ofildRrocedure, in general, an adult
ward may not perform any procedural acts excepuiin a statutory agent (a guardian of an
adult). However, if there is a conflict of interdstween the statutory agent and the adult
ward, the statutory agent may be unable to exethesauthority of representation. If an act
involves a conflict of interest between a guardiad a ward, a guardian shall apply to the
family court to have a special representative lfer ward appointed (Civil Code, arts. 860
and 820 (1)). A special representative can be appiat the request of a ward or his/her
relative, or a guardian, or ex officio.

24.  The family court may appoint a supervisor gliardian, when it finds this necessary,
at the request of a ward or his/her relative, guardian, or ex officio. A supervisor of a
guardian represents the ward in conduct where thereonflict of interest between the ward
and the guardian (Civil Code, arts. 849 and 85 (4)
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Protection of personal information in Japan.

25.  In Japan, the Act on the Protection of Perstafatmation Held by Administrative
Organs has been enacted. According to this lawrjaesns are imposed on the provision of
personal information retained by an administrativgan. The provisions of the relevant
article are shown below.

Article 8

26. The head of an administrative organ must nate@ as otherwise provided by laws
and regulations, use or provide another person wathined personal information for
purposes other than the purpose of use.

27.  Notwithstanding the provisions of the precedpagagraph, when the head of an
administrative organ finds that a case falls undesumstances specified by any of the
following items, the head of that administrativeyam may use or provide another person
with retained personal information for purposeseothan the purpose of use; however, this
does not apply if it is found that the use by tlead or provision to another person of the
retained personal information for purposes othantthe purpose of use is likely to cause
unjust harm to the rights or interests of the ratgundividual or a third party:

® If the retained personal information is usegosvided with the consent of the
relevant individual, or if it is provided to thelegant individual;

(i) If an administrative organ uses retained peatanformation within the organ

only to the extent necessary for executing processder its jurisdiction provided by
laws and regulations, and there are reasonablendsofor the use of that retained
personal information;

(i) If the retained personal information is prded to another administrative
organ, incorporated administrative agency, etcgallopublic entity or local
incorporated administrative agency in which thesparwho receives the information
uses it only to the extent necessary for execypirggesses or business under its
jurisdiction as provided for by laws and regulaspand there are reasonable grounds
for the use of that retained personal informatam;

(iv) If, beyond the cases listed in the precedimgée items, the retained personal
information is provided exclusively for statisticalirposes or academic research
purposes, provision of the information to otherspeis is obviously beneficial to the
relevant individual, or there are other specialugies for providing the retained
personal information.

28. The Government’s reply was sent to the sowcéufther comments on 21 October
2018.

Discussion

29. The Working Group thanks the source and theeBowent for their submissions and
appreciates the cooperation and engagement oflaoties in this matter.

30. The source has submitted that the involuntaspttalization of Ms. H does not fulfil
the requirement of article 29 of the Act on Mentidalth and Welfare for the Mentally
Disabled, as there was no causal link between aypghpsocial disability which Ms. H may
have been diagnosed with and the risk of her haymarself and/or others. Consequently,
the involuntary admission of Ms. H has no legalidasmd amounts to arbitrary detention,
falling under category | of the Working Group. TBevernment denies these allegations by
asserting that Ms. H was always treated in a proemer in line with both the Police Duties
Execution Act and the Act on Mental Health and Wedffor the Mentally Disabled. The
Government has argued that it is not able to submtiber details, in accordance with the
relevant provision of article 8 of the Act on thetection of Personal Information Held by
Administrative Organs.

31. The Working Group firstly reiterates its longwsding practice that, if the source has
established a prima facie case for breach of iat@nal requirements constituting arbitrary
detention, the burden of proof should be understoadst upon the Government if it wishes
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to refute the allegations. Mere assertions by theeBment that lawful procedures have
been followed are not sufficient to rebut the selgallegations.

32. Moreover, it is also not sufficient for the @omment to argue that its national

legislation prevents it from providing a detailexbknation of the actions of the national

authorities. Given that the Working Group was adato serve the needs of victims of
arbitrary arrests and detention worldwide and foenMber States to hold each other
accountable, Member States must have intendedhéomiechanism to resolve the disputes
brought by the victims. That was also the motivatd the Human Rights Council when it

reminded States to cooperate fully with the Work@igup, as it did most recently in its

resolution 33/30.

33.  Therefore, a reply from the Government is ndlymexpected by the Working Group
within 60 days, during which appropriate inquirfeay be carried out by the Government so
as to furnish the Working Group with the fullesspible informatior?. The contention by the
Government that its national legislation prevehtsam providing detailed information is
incompatible with this requirement.

34.  Turning to the allegations made by the soutwe Working Group notes that Ms. H
was taken from the hotel where she was stayingtbarel or 2 August 2016 by two police
officers who took her to the Shinjuku police statio a police vehicle. The Working Group
particularly notes that this initial arrest by fhalice was not preceded by allegations of any
crime committed by Ms. H or her being violent todepthers or a danger to herself. Indeed,
it was preceded by an unfortunate event of alldgeal soiling which, the Working Group
observes, is not a crime. The Government has pedvitb explanation as to why police
escorted Ms. H from the hotel where she was staging paying guest, and has thus failed
to invoke a legal basis for the initial detentidnMs. H. Article 9 of the Covenant protects
the right of Ms. H to be informed of the reasonsHer arrest, a right which was violated in
the present case.

35.  From the police station, Ms. H was then takemfthe police station to Matsuzawa
Hospital where, after being examined by doctors,\8hs involuntary admitted until March
2018. She was then transferred to Sankei Hospitadre she remains. The Government has
not contested these allegations.

36. The initial involuntary hospitalization of M. took place, according to the source,
in accordance with article 29 of the Act on Mentidalth and Welfare for the Mentally
Disabled (Act No. 123 of 1950). However, the legaardian of Ms. H later agreed to the
hospitalization, which changed the type of hosjaigdion to “hospitalization for medical care
and protection”, as per article 33 (1) of the sakne Once again, the Government has not
contested these allegations.

37. The Working Group observes that arbitrary d@eancan occur not only in criminal
justice settings but also in health-care settimggsh as psychiatric hospitals and other
institutions where individuals may be deprivedtdit liberty. As the Working Group stated
in its 2016 annual report, the deprivation of paeddiberty occurs when a person is being
held without his or her free consérin the present case, Ms. H has been unable te kbav
hospital, initially due to the involuntary naturé loer hospitalization and then due to
“hospitalization for medical care and protectiot@’ which her legal guardian consented.

38. The Working Group notes that according to Ertcof the Covenant, a person may
be deprived of liberty only when it is prescribegheessly by the national legislation and in
accordance with the procedure set out in that ltip®. In the present case, the Working
Group observes that article 29 of the Act on Mehtahlth and Welfare for the Mentally
Disabled (Act No. 123 of 1950) permits hospitaliaatonly when two or more designated
mental health doctors have arrived at the samenjedd) that the person in question has a
psychosocial disability and that the person cow@drhhim/herself or others due to his/her
psychosocial disability unless he/she is hospedlifor medical care and protection. In such

1 AJHRC/19/57, para. 68. See also, for example, opsido. 15/2017, No. 51/2017 and No. 43/2018.
2 A/HRC/36/38, para. 15.
3 A/HRC/36/37, para. 51. See also A/HRC/30/37, paran@;opinions No. 68/2017 and No. 8/2018.
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a case, the prefectural governor shall inform tees@n, in writing, of the fact that he/she
shall be subjected to involuntary admission.

39.  Without making any assessment of the compiyitof the above provisions of that
national law with the international human rightdigdtions undertaken by Japan, it appears
obvious to the Working Group that those provisivese not followed during the involuntary
hospitalization of Ms. H. First, the initial detem of Ms. H was carried out by the police,
most likely following an unfortunate incident of Md allegedly soiling her hotel bed and
not on the basis of a decision made by a desigrtetbr who had made an assessment of
the health of Ms. H. The Working Group is mindfuét there is no indication that Ms. H was
violent or posed a danger to herself or othersrpoi@r during her detention.

40. Second, when Ms. H was transferred to Matsuzd@spital, she was not examined
by at least two designated doctors who confirmedniked for the hospitalization, as clearly
required by the national legislation. As claimedthg source, and not contested by the
Government, Ms. H was involuntary hospitalized g tiecision of a single doctor. Third,
Ms. H was not notified in writing of the need fagrhinvoluntary admission. Consequently,
the involuntary admission of Ms. H to Tokyo Metrditan Matsuzawa Hospital disregarded
all the prescriptions of article 29 of the Act oreMal Health and Welfare for the Mentally
Disabled (Act No. 123 of 1950).

41.  The Working Group recalls that it is not suéfitt that a law exists which may justify
the detention of persons; the authorities mustkeubat law in the individual circumstances
and do so in compliance with the procedure presdrliy the said lawlin the present case,
while article 29 of the Act on Mental Health and N&lee for the Mentally Disabled (Act No.
123 of 1950) may have justified the deprivatioriloérty of Ms. H, the failure of Japanese
authorities to follow the procedure prescribedhatiaw means that they cannot rely on the
provisions of this Act as the legal basis justifyiime deprivation of liberty. In other words,
the Working Group concludes that the authoritie3apfan failed to respect their own national
legal provisions in relation to the involuntary paalization of Ms. H and thus also breached
article 9 of the Covenant, which specifically regsithat any detention must be carried out
in accordance with the labv.

42.  The Working Group wishes to further underlihattany instance of deprivation of
liberty, including internment in psychiatric hosd#, must meet the standards set out in
article 9 of the Covenant. The Working Group, ie thnited Nations Basic Principles and
Guidelines on Remedies and Procedures on the Rifjldtisyone Deprived of Their Liberty
to Bring Proceedings before a Court, has statet] Wiaere a person with a disability is
deprived of his or her liberty through any procehbst person is, on an equal basis with
others, entitled to guarantees in accordance witdrnational human rights law, necessarily
including the right to liberty and security of pens reasonable accommodation and humane
treatment in accordance with the objectives andcjpies of the highest standards of
international law pertaining to the rights of persevith disabilities. A mechanism, complete
with due process of law guarantees, shall be éskedal to review cases of placement in any
situation of deprivation of liberty without specififree and informed consent. Such reviews
are to include the possibility of appéal.

43. The Working Group observes that all such dwxzgss guarantees were absent in
relation to the involuntary hospitalization of M4, in a further breach of article 9 of the
Covenant.

44. The Working Group further recalls that accogdito the Basic Principles and
Guidelines, the right to challenge the lawfulnefsdadention before a court is a self-standing
human right, which is essential to preserve legalit democratic sociefyThat right, which

is in fact a peremptory norm of international laapplies to all forms of deprivation of

See, for example, opinions No. 46/2017, No. 66728id No. 75/2017.
See opinion No. 68/2017.

A/HRC/30/37, annex, paras. 104-105.

Ibid., paras. 2-3.
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liberty 2 as well as to all situations of deprivation o€lity, not only to detention for purposes
of criminal proceedings but also to situations efemtion under administrative and other
fields of law, including military detention, sedyridetention, detention under counter-
terrorism measures, involuntary confinement in roaldor psychiatric facilities, migration
detention, detention for extradition, arbitrary emt; house arrest, solitary confinement,
detention for vagrancy or drug addiction, and déderof children for educational purposkes.
Moreover, it also applies irrespective of the platdetention or the legal terminology used
in the legislation. Any form of deprivation of likg on any ground must be subject to
effective oversight and control by the judiciafy.

45.  The Working Group notes that those provisioesenclearly ignored in the case of
Ms. H, as she was unable to challenge the legafityer involuntary admission to Tokyo
Metropolitan Matsuzawa Hospital. Moreover, the Wiogk Group notes that during the
involuntary hospitalization, Ms. H was not the ®dbjof any reviews of her case by an
independent authority that would ascertain whetheroluntary hospitalization was
necessary, appropriate and proportionate in thgithdal circumstances of the case. This is
a clear further breach of article 9 (4) of the Guavat.

46. The Working Group notes that at some pointype of hospitalization of Ms. H was

changed to “hospitalization for medical care anotgution”, with the consent of her legal
guardian. The source submits that there is no nméstmafor Ms. H to challenge this consent
as, in accordance with the Japanese legal systhen,cannot participate in judicial

proceedings.

47. The Working Group notes that, according to itfermation submitted by the
Government, in instances when there is a conffiatterest between a guardian and a ward,
a guardian shall apply to the family court to havepecial representative for the ward
appointed (Civil Code, arts. 860 and 820 (1)), audh special representative can be
appointed at the request of a ward or his/herivelaa guardian, or ex officio by the family
court. In such instances, a guardian’s supervis@ppointed to represent the ward where
there is a conflict of interest between the ward te guardian (Civil Code, arts. 849 and
851 (4)).

48. The Working Group observes, however, that thaieation of this procedure rests
entirely upon the action of the guardian, who leasoime forward and declare his/her conflict
of interest. There appears to be no possibilitytfe ward him/herself to challenge the
appointed guardian, which is contrary to the priovis of article 9 (4) of the Covenaft.

49.  Moreover, the Working Group also observes thaing the period of Ms. H's
“hospitalization for medical care and protectiontiwthe consent of her legal guardian, her
case was not subject to any reviews by an indepedehority that would ascertain whether
that was necessary, appropriate and proportiondteiindividual circumstances of the case.
This is yet a further breach of article 9 (4) of thovenant.

50. The Working Group therefore concludes that la¢hinvoluntary hospitalization and
the “hospitalization for medical care and protectiwith the consent of her legal guardian
of Ms. H since 1 or 2 August 2016 are arbitrary faltdunder category I, as they were not
carried out in accordance with the procedure estadd by national law and therefore lacked
the requisite legal basis and did not provide li@r trequisite due process guarantees, as Ms.
H was not able to challenge the legality of heredgbn? In arriving at this finding, the
Working Group is mindful of the 2014 concluding ebstions on Japan of the Human
Rights Committee, in which it expressed concerner dhe frequent use of involuntary
hospitalization on very broad terms of people wiychosocial disabilities for lengthy

8
9
10
11
12

Ibid., para. 11.

Ibid., para. 47 (a).

Ibid., para. 47 (b).

See paragraph 23 above.

See also opinions No. 68/2017 and No. 8/2018.
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periods of time and without access to an effectermedy to challenge violations of their
rights3

51. The source has also submitted that the deteotibls. H falls under category V, since

her involuntary hospitalization was discriminatoag, it was carried out on the basis of her
psychosocial disability. The Working Group note® thesponse of the Government
summarized in paragraph 27 above.

52.  The Working Group notes that Japan has beanyatp the Convention on the Rights
of Persons with Disabilities since 20 January 20he Working Group reiteratéghat it is
contrary to the provisions of that Convention t@rile a person of his or her liberty on the
basis of disability (art. 14%.Moreover, as the Working Group stated in the BBsinciples
and Guidelines, the involuntary committal or inteent of persons on the grounds of the
existence of an impairment or perceived impairnieptohibited®

53.  The Working Group once again wishes to emphkabkiat Ms. H was initially detained
due to an allegation that she had soiled a bedénhitel where she was staying, an
unfortunate event but not one that could be desdris violent or dangerous to herself or
others. The Working Group is especially mindfultttiee Government has not contested the
circumstances leading up to the detention of Ms. H.

54.  Neither at the time of her detention nor pt@it was there any evidence of Ms. H
being violent or otherwise presenting a danger @csélf and/or others. Her subsequent
transfer to Tokyo Metropolitan Matsuzawa Hospitapears to have had no connection to
the initial event of the alleged bed soiling, whiels noted earlier, is neither a crime nor a
violent act in itself.

55. Itappears to the Working Group that Ms. H aye become somewhat of a nuisance
to the hotel where she was staying as a payingtgaed that the hotel used the alleged
incident as an excuse to be rid of her with thé support of the police and the medical
authorities. The Working Group is disconcertedhat treatment of Ms. H by the Japanese
authorities and considers that the deprivationharty of Ms. H was conducted purely on
the basis of her psychosocial disability, and was tdiscriminatory. The Working Group
therefore concludes that the detention of Ms. H hedsubsequent internment in Tokyo
Metropolitan Matsuzawa Hospital and Sankei Hospitate discriminatory and fall under
category V. In arriving at this finding, the WorlgiGroup is mindful of the 2013 concluding
observations of the Committee against Torture @adain which the Committee expressed
its concerns over the frequent use of involuntarypitalization of people with psychosocial
disabilities for lengthy periods of tiniéThe Working Group also notes that these concerns
were echoed by the Human Rights Committee in ifst2tbncluding observations on Japan.

56. The Working Group also refers the present dasdurther consideration to the
Special Rapporteur on the rights of persons wislaliiities, the Special Rapporteur on the
right of everyone to the enjoyment of the highdtgtiaable standard of physical and mental
health and the Special Rapporteur on the enjoywieait human rights by older persons.

57. The Working Group would welcome the opportutityvork constructively with the
Government of Japan to address its serious concetating to arbitrary deprivation of
liberty. On 30 November 2016, the Working Grouptsgmequest to the Government to
undertake a country visit and welcomes the engagewfethe Government through the
meetings the Working Group has held with the PeanaiMission of Japan to the United
Nations Office at Geneva to discuss further thesjilgy of such a visit. On 2 February
2018, the Working Group reiterated its requesths Government to undertake a country
visit and hopes that it will receive a positivepesse from the Government as a sign of its

13 CCPRI/C/JPN/CO/6, para. 17.

14 A/HRC/36/37, para. 55; see also opinion No. 68/2017.

15 See also Human Rights Committee, general commer8MN(2014) on liberty and security of person,
para. 19.

16 A/HRC/30/37, annex, para. 103.

17 CAT/CIIPN/CO/2, para. 22.
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willingness to enhance its cooperation with thecgdeprocedures of the Human Rights
Council.

Disposition
58. In the light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Ms. H, being in coatention of articles 2, 3, 6, 7, 8 and
9 of the Universal Declaration of Human Rights afidrticles 2, 9, 16 and 26 of the
International Covenant on Civil and Political Rights arbitrary and falls within
categories | and V.

59. The Working Group requests the Government paddo take the steps necessary to
remedy the situation of Ms. H without delay anchfrit into conformity with the relevant
international norms, including those set out in theversal Declaration of Human Rights
and the International Covenant on Civil and PdlitRights.

60. The Working Group considers that, taking intoaunt all the circumstances of the
case, the appropriate remedy would be to releaseHVisimediately and accord her an
enforceable right to compensation and other rejpaustin accordance with international
law.

61. The Working Group urges the Government to ensarfull and independent
investigation of the circumstances surroundingatistrary deprivation of liberty of Ms. H
and to take appropriate measures against thosengbfe for the violation of her rights.

62. Inaccordance with paragraph 33 (a) of its wdstof work, the Working Group refers
the present case to the Special Rapporteur onighés rof persons with disabilities, the
Special Rapporteur on the right of everyone to éhfpyment of the highest attainable
standard of physical and mental health and the i8pRapporteur on the enjoyment of all
human rights by older persons.

63. The Working Group requests the Government $seathinate the present opinion
through all available means and as widely as plessib

Follow-up procedure

64. Inaccordance with paragraph 20 of its mettodaeork, the Working Group requests
the source and the Government to provide it witbrimation on action taken in follow-up
to the recommendations made in the present opimohyding:

(@) Whether Ms. H has been released and, if ssyha date;
(b)  Whether compensation or other reparations baes made to Ms. H;

(c)  Whether an investigation has been conductedtlive violation of Ms. H’s rights and,
if so, the outcome of the investigation;

(d)  Whether any legislative amendments or changegractice have been made to
harmonize the laws and practices of Japan witimiésnational obligations in line with the
present opinion;

(e)  Whether any other action has been taken teeimgnt the present opinion.

65. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is requiredekample through a visit by the Working
Group.

66. The Working Group requests the source and theeBment to provide the above-
mentioned information within six months of the daf@dransmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the

opinion if new concerns in relation to the casetaaight to its attention. Such action would
enable the Working Group to inform the Human Rig@wsuncil of progress made in

implementing its recommendations, as well as ailyréato take action.
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67. The Working Group recalls that the Human Rigusincil has encouraged all States
to cooperate with the Working Group and has regaetitem to take account of its views
and, where necessary, to take appropriate steesedy the situation of persons arbitrarily
deprived of their liberty, and to inform the Worgitsroup of the steps they have takéen.

[Adopted on 20 November 2018]

18 See Human Rights Council resolution 33/30, parands7.
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