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1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @gngssembly resolution 60/251 and
Human Rights Council decision 1/102, the Councibuased the mandate of the
Commission. The Council most recently extendednthedate of the Working Group for a
three-year period in its resolution 33/30.

2. In accordance with its methods of work (A/HRGEH), on 11 May 2018 the

Working Group transmitted to the Government of Aalgh a communication concerning
Edris Cheraghi. The Government replied to the comoation on 10 July 2018. The State
is a party to the International Covenant on Ciwitl #olitical Rights.

3. The Working Group regards deprivation of libeayarbitrary in the following cases:

(& When it is clearly impossible to invoke anygdé basis justifying the
deprivation of liberty (as when a person is kepti&tention after the completion of his or
her sentence or despite an amnesty law applicatiiart or her) (category I);

(b)  When the deprivation of liberty results frometexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22, 25,
26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating
to the right to a fair trial, established in theilbrsal Declaration of Human Rights and in
the relevant international instruments acceptedhleyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category I);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category 1V);

(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or other iojpn, gender, sexual orientation,
disability, or any other status, that aims towasd<an result in ignoring the equality of
human beings (category V).

* In accordance with para. 5 of the Working Group&thods of work, Leigh Toomey did not
participate in the discussion of the present case.
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Submissions

Communication from the source

4. Edris Cheraghi, born in 1987, is of Iranian origHe usually resides at the
Villawood immigration detention centre, Australia.

Arrest and detention

5. According to the source, Mr. Cheraghi arrivedCatistmas Island, Australia, on a
boat on 13 December 2012 to seek asylum from petisgcforces in Iran. He reportedly
sought recognition of his refugee status because:

€) Mr. Cheraghi is from the Arab Kamari ethniogp, which is a subtribe of
the Bakhtiari tribe. In 2011, the Government of tklamic Republic of Iran reportedly
confiscated (without compensation or permission) ®@heraghi’'s family land in order to
build the Gotvand Dam in Khuzestan. The confiseatid the land left Mr. Cheraghi’'s
family without sufficient means to subsist. The fteration of land without compensation
or permission is allegedly also reflective of treatment of Arabs in Iran;

(b)  In approximately August 2014, while living iAustralia, Mr. Cheraghi
converted from Islam to Christianity. He would thhesviewed as an apostate in Iran;

(c)  Mr. Cheraghi reportedly had a relationshiphwdt divorced woman, whose
ex-husband was well connected with the Governmémhe Islamic Republic of Iran. In
2012, she ended the relationship and Mr. Cheragisi subsequently targeted by various
groups for threats and assaults.

6. Mr. Cheraghi was detained upon arrival at Chrést Island by officials from the
Department of Immigration and Border Protectione Bource reports that all those arriving
by boat are provided with a type of warrant issbgdhe Department, but no documents are
currently available.

7. The source reports that Mr. Cheraghi was sulesgtyutransferred to the Darwin
immigration detention centre, where he spent apprately three weeks before being
moved to Wickham Point detention centre in the Nemh Territory for approximately two
months. Sometime around May 2013, Mr. Cheraghi wegortedly released into the
community on a series of bridging visas E.

8. Around July 2015, Mr. Cheraghi was charged \aithoffence and arrested, and on
11 September 2015 his bridging visa was cancelethé Department of Immigration and
Border Protection and he was transferred to theWdod immigration detention centre.

9. The source states that Mr. Cheraghi is beinginked on the basis of the Australian
Migration Act 1958. The Act specifically provides sections 189 (1), 196 (1) and 196 (3)
that unlawful non-citizens must be detained andt kapdetention until they are: (a)

removed or deported from Australia; or (b) grangedisa. In addition, section 196 (3)
specifically provides that even a court cannot asde an unlawful non-citizen from

detention unless the person has been granted.a visa

10.  Around October 2015, Mr. Cheraghi was placedhgyDepartment of Immigration
and Border Protection in administrative detentitte was subsequently transferred
between Christmas Island and Villawood immigratadetention centre a couple of times
before being transferred back to Villawood in ab&ebruary 2016, where he remains
today.

11. The source notes that while Mr. Cheraghi haheharged with (a) breaking and
entering, (b) assault occasioning actual bodilymhand (c) stealing, he has not been
convicted of any offence.

12. The court dates for Mr. Cheraghi’'s offencesehbeen rescheduled several times.
The source reports that at a trial held in mid-Delzer 2017, the jury was unable to reach
(even by majority) a verdict and the court date doretrial was subsequently set for 13
August 2018. The source points out that by thaetiMr. Cheraghi would have been held
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in administrative detention for almost three yeatsle waiting for the criminal justice
process.

13.  According to the source, that means, in effénatt the Department of Immigration
and Border Protection has prejudged Mr. Cheraghiitt and determined that merely a
criminal charge, without conviction, is sufficietat determine that a person is guilty and, as
such, to cancel a person’s visa and administratideitain that person. The source also
notes that the subject matter of the offence is atemial — what is material is the
prejudgment of guilt resulting in detention. Furtihere, the source emphasizes that the
behaviour of the Department in doing so represgm®rrying intrusion into the separation
of powers on which the Australian political systenbased.

14. The source also notes that Mr. Cheraghi hasistorin of mental illness or
psychosocial disability. He has been diagnosed wisttious conditions, including
borderline personality disorder, bipolarity, dejgies and anxiety. He has a history of self-
harm (both in the Islamic Republic of Iran and Aaba) and he continues to be assessed as
being at high risk of self-harm. The source notest the continuing detention of Mr.
Cheraghi is having a negative impact on his memtalth. In that regard, the source notes
that the counsellors provided by the Governmemtusdtralia have recommended that he be
released into the community to better manage histahdealth. Given that Mr. Cheraghi
had reported hearing voices and a high level ofieipxthe counsellors also recently
recommended an assessment by a psychiatrist aothregpservation by a counsellor
while he is detained owing to his past suicideraptis and history.

15.  According to the source, Mr. Cheraghi has esteal all domestic remedies to
secure his release. Following his arrival in Augiran 13 December 2012, the Department
of Immigration and Border Protection conducted amgular maritime arrival entry
interview on 17 January 2013 as part of his prasacbbligation application process. He
was subsequently granted legal assistance to ctemplprotection visa application on or
about 24 February 2016. On 27 June 2016, he lodgade haven enterprise (subclass 790)
visa application which was refused by the Departno@nl0 October 2016. On 14 October
2016, the refusal of the Department was referretthédmmigration Assessment Authority
for its review of the merits; on 17 January, it ejghthe decision of the Department.

Submissions under category |l

16.  The source submits that Mr. Cheraghi has beeniveed of his liberty as a result of
the exercise of his rights guaranteed by articleoflthe Universal Declaration of Human
Rights, whereby “Everyone has the right to seek tandnjoy in other countries asylum
from persecution”. The source thus submits thatditention of Mr. Cheraghi constitutes
an arbitrary deprivation of his liberty, falling thin category II.

Submissions under category 1V

17.  The source further submits that Mr. Cheraghiamasylum seeker, who is subject to
prolonged administrative custody, has not beenaguaed the possibility of administrative
or judicial review or remedy.

18.  As referred to in paragraph 9 above, the AlistraMigration Act 1958 specifically
provides in sections 189 (1), 196 (1) and 196 &t tunlawful non-citizens must be
detained and kept in detention until they are eitleenoved or deported from Australia
(which in Mr. Cheraghi's case would very likely atitute refoulement (including
constructive refoulement)), or granted a visa. Hat trespect, the source notes that Mr.
Cheraghi has not been recognized as being owecakqgbiat obligations by Australia.
Furthermore, given that he currently faces crimetarges, it is extremely unlikely that the
Government would grant him either a bridging visecommunity detention placement to
enable him to reside in the community. The soura#hér recalls that section 196 (3)
specifically provides that even a court cannot asde an unlawful non-citizen from
detention (unless the person has been grante@dh vis

19. In that respect, the source notes that the Biglwt of Australia, in its decision on
the case of\l-Kateb v. Godwin (2004) 219 CLR 562, has upheld mandatory deterdfon
non-citizens as a practice which is not contrarthe Constitution of Australia. The source
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further notes that the Human Rights Committe€.in. Australia (CCPR/C/76/D/900/1999)

held that there is no effective remedy for peoplgiect to mandatory detention in Australia.
As such, while Mr. Cheraghi has progressed with puetection visa process, the

Department of Immigration and Border Protection had approximately five and a half

years in which to determine his protection clairheTimmigration Assessment Authority

most recently reviewed the decision by the Depantndr. Cheraghi’s protection visa

application and upheld that decision.

20. In addition, Mr. Cheraghi has sought legal eevas to the merits of any judicial
review of the decision of the Immigration Assessmanthority. The advice that Mr.
Cheraghi has received is that there is no judi@ialopposed to the merits, which a court
cannot review) error in the decision of the Authpmnd there are thus no prospects of
success for a judicial review of that decision. Bbarce notes that such processes relate to
Mr. Cheraghi’s protection visa process and notatliyeto his detention. However, the
source also notes that a positive protection psassessment without character concerns
would result in the release of Mr. Cheraghi frontedéon.

21. The source also states that if Mr. Cheraghi ¥eamd to be owed protection
obligations by Australia, because of the criminhbrge against him, it is extremely
unlikely that he would meet the Department’s chiacequirements for the granting of a
visa.

22.  On the basis of the above, the source notédthaCheraghi lacks any chance of his
detention being the subject of a real administeatir judicial review or remedy. His
detention thus constitutes an arbitrary deprivatibliberty, falling within category IV.

Submissions under category V

23.  According to the source, Australian citizensl @on-citizens are not equal before
the courts and tribunals of Australia. The effeetresult of the decision of the High Court
in the case ofAl-Kateb v. Godwin, as referred to in paragraph 19 above, is thatewhi
Australian citizens can challenge administrativetedgon, non-citizens cannot. The
detention of Mr. Cheraghi thus constitutes an eabjt deprivation of his liberty, falling
within category V.

Response from the Government

24.  On 11 May 2018, the Working Group transmitteel allegations from the source to
the Government under its regular communicationsceutare. The Working Group
requested the Government to provide, by 10 July82@ktailed information about the
current situation of Mr. Cheraghi and any commemtshe source’s allegations.

25. Inits reply of 10 July 2018, the Governmenioftralia reiterates its long-standing
commitment to cooperating with the United Natiomsl ats strong human rights record.
The Government remains committed to an effectivd sobust international protection
programme, recognizing the dual humanitarian impargo both afford protection where
it is engaged and to protect people from abuse exqibitation. The Government also
reiterates that it takes its protection obligatiomsry seriously, and its protection
arrangements are premised on the fundamental tibligaf non-refoulement.

26. The Government then outlines its legal and cgoliramework in relation to

immigration detention. The Government considers itandatory immigration detention of
unlawful non-citizens is an essential componergtaing border control. According to the
legislative framework, the length of immigrationteietion is not limited by a set time
frame but is dependent upon a number of factorsluding identity determination,

developments in country information and the comipexf processing according to
individual circumstances relating to health, ch@acor security matters. Relevant
assessments are completed as expeditiously asleossifacilitate the shortest possible
time frame for detaining people in immigration dgien facilities.

27. ltis the position of the Government that themigration detention of an individual
on the basis that he or she is an unlawful nogeditiis not arbitrary per se under
international law. Continuing detention may becaargitrary after a certain period of time
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without proper justification. Being held in detemtiis a last resort for the management of
unlawful non-citizens. The Government adds thatdse management practices ensure that
any person who is detained understands the reasdhdir detention and the choices and
pathways which may be available to them, includihgosing to return to their country of
origin or deciding whether to pursue legal remedid®e Government also notes that the
immigration detention system is subject to regdarutiny, including visits by external
agencies, to ensure that people in immigrationrdiete are treated humanely, decently and
fairly.

28. Against that background, the Government explairat Mr. Cheraghi arrived at
Christmas Island, an excised offshore place, oé&émber 2012, as an illegal maritime
arrival. At the time of his arrival, he was readolyasuspected to be an unlawful non-
citizen and did not hold a visa to enter Austrafia.a consequence, he was detained under
section 189 (3) of the Migration Act 1958, whichopides that if an officer knows or
reasonably suspects that a person in an excisetoo§ place is an unlawful non-citizen,
the officer must detain the person.

29. On 22 March 2013, Mr. Cheraghi was transfetieedhe Northern immigration
detention centre and detained under section 186f the Act.

30. The Government states that on 22 May 2013fattmeer Minister for Home Affairs
intervened under section 195A of the Migration Act,grant Mr. Cheraghi a temporary
humanitarian stay (subclass 449) visa for seveis daygl a bridging visa E (subclass 050)
for six months. Mr. Cheraghi was released from ignadion detention the same day.

31. The bridging visa E ran out on 22 November 2@r39 October 2014, the Minister
intervened under sections 91L (1) and 46A (2) of tigration Act to enable the
Department to grant Mr. Cheraghi a bridging visaOB. 31 October 2014, Mr. Cheraghi
was granted a bridging visa E and on 15 August 2Bé&%vas granted a further one.

32.  According to the Government, on 26 August 2(MB, Cheraghi was remanded in
criminal custody on a number of criminal chargesluding aggravated breaking and
entering with intent to inflict actual bodily haramd stealing property in a dwelling/house.

33. On 11 September 2015, the delegate of the Minisancelled Mr. Cheraghi’s

bridging visa E under section 116 (1) (g) of thegMtion Act, pursuant to regulation 2.43
(p) (ii) of the Migration Regulation 1994 and on $8ptember 2015, Mr. Cheraghi lodged
an application with the Administrative Appeals Tnital for review of the cancellation of

his visa (WE050).

34. The Government also states that on 30 Octodb#s,2Mr. Cheraghi was detained
under section 189 (1) of the Migration Act uporessle from the John Morony correctional
centre and was transferred to Villawood immigratitetention centre.

35.  On 19 November 2015, the Administrative App&albunal confirmed the decision
to cancel Mr. Cheraghi’s bridging visa E.

36. On 1 December 2015, the Minister intervendittthe bar under section 46A (2) of
the Migration Act to allow Mr. Cheraghi to applyrfa temporary protection (subclass 785)
visa or a safe haven enterprise visa.

37. According to the Government, on 6 June 2016 Ghtreraghi was issued with a
criminal justice stay certificate by the New SoWtales Department of Public Prosecutions
in respect of the criminal charges laid against bm26 August 2015. On 28 June 2016, the
delegate of the Minister refused to grant Mr. Chra criminal justice (subclass 951) visa.
On the same day, Mr. Cheraghi applied for a safemanterprise visa.

38. On 4 July 2016, he was interviewed by the Dpamt in respect of his application.
On 29 July 2016, the bridging visa E applicatiosoatated with the safe haven enterprise
visa application was found to be invalid. The dategsubsequently refused to grant Mr.
Cheraghi a safe haven enterprise visa on 10 Ocffli.

39. On 17 January 2017, the Immigration Assessmiuhority confirmed the
delegate’s decision. On 8 February 2017, Mr. CHerdgdged an appeal against the
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decision of the Immigration Assessment Authoritytet Federal Circuit Court. On 22 May
2017, he decided not to pursue this applicationfdéen a notice of discontinuance.

40. On 16 January 2018, Mr. Cheraghi applied fbridging visa E but the application
was deemed invalid on 18 January 2018.

41.  According to the Government, the criminal cleartpid against Mr. Cheraghi on 26
August 2015 are still in force. He was schedule@pgpear before the Parramatta District
Court for mention on 26 July 2018 and his trial wakeduled to commence on 14 August
2018.

42. On 20 June 2018, Mr. Cheraghi's case was mxfeffor assessment by the
Department of Home Affairs against the ministenmérvention guidelines, for a possible
referral to the Minister for consideration of theagt of a visa or residence determination
under sections 195A and 197AB of the Migration Adt. Cheraghi’'s case continues to be
assessed.

43. The Government rejects the claims by the sotlmaethe removal or deportation of
Mr. Cheraghi would constitute refoulement. He isustawful non-citizen, detained under
section 189 of the Migration Act and is requirediensection 196 of the Act to be detained
under section 198 or 199 of the Act, or grantedisa.vAs noted above, Mr. Cheraghi
applied for a safe haven enterprise visa and tlais rgfused. His case was thus assessed
against the country’s protection obligations andas found that Australia did not owe him
protection.

44.  The Government also rejects claims made bysdece that Mr. Cheraghi has not
been guaranteed the possibility of administrativejualicial review or remedy of his
ongoing detention. According to the Governmenteespn in immigration detention is able
to seek judicial review of the lawfulness of hisher detention before the Federal Court or
the High Court of Australia. Section 75 (v) of tBenstitution provides that the High Court
of Australia has original jurisdiction in relatido every matter where a writ of mandamus,
prohibition or injunction is sought against an odfi of the Commonwealth.

45.  The Government rejects further claims by th@s®that, as a result of the decision
of the High Court in the case #f-Kateb v. Godwin non-citizens are not equal before the
courts. The High Court held that the provisionshef Migration Act requiring the detention
of non-citizens until they are removed, deportedji@nted a visa, even if removal is not
reasonably practicable in the foreseeable futuezewalid.

46. The Government explains that Mr. Cheraghi’'sedégdbn has been reviewed on
numerous occasions under case management processesxetings of the Case
Management and Detention Review Committee. Theoouts of those reviews have found
that Mr. Cheraghi’s detention continues to be appate.

47. The Government adds that Mr. Cheraghi remamsmmigration detention in
Australia as he is an unlawful non-citizen with siahding criminal matters. A number of
detention review mechanisms allow for a regularienevof the merits of his ongoing
detention. They include detention review committedsich are held monthly to review all
cases in those being held in detention, to ensigr@ngoing lawfulness and reasonableness
of the decision to detain a person, by taking axoount all the circumstances of the case,
including adherence to legal obligations. In additi part of the ongoing review of
individuals in immigration detention includes akrlsased approach to the consideration of
the appropriate placement and management of awidio@l while their status is being
resolved. In accordance with section 486N of theyrition Act, the Secretary of the
Department of Home Affairs provides the Commonwealimbudsman with a report
relating to the circumstances of a person’s dedanfor every person who has been in
immigration detention for more than two years anerg six months thereafter.

48. The Government concludes by noting that peaplenmigration detention have
access to clinically recommended physical and nhédmalth-care services of a standard
generally commensurate with the health care availbthe Australian community, taking
into account the diverse and potentially complealtheneeds and cultural sensitivity of
people in immigration detention.
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Further information from the source

49.  On 10 July 2018 the Working Group transmittesl reply from the Government to
the source for any further comments.

50. In its response of 24 July 2018, the sourcesdhat the Government response
overall appears to assert that because open-ergtedtidn (subject to certain events,
discussed below) is lawful in Australia, that iteigher not arbitrary or otherwise complies
with the country’s international obligations. Acdorg to the Government, Mr. Cheraghi,
as an unlawful non-citizen, is lawfully detainedden Australian law. The source, however,
argues that such lawful detention is arbitrary apen-ended (or worse, indefinite).

51. The source reiterates that under the Migrafioch 1958, an unlawful non-citizen
must be detained, and kept in immigration detentiotil they are removed from Australia
or granted a visa. In addition, section 196 (3}ha&f Act provides that: “To avoid doubt,
subsection (1) prevents the release, even by at,colian unlawful non-citizen from
detention (otherwise than as referred to in pagi@) (a), (aa) or (b)) unless the non-
citizen has been granted a visa.” As such, progidiere is some sort of process relating to
the grant of a visa or removal (even if removaln® reasonably practicable in the
foreseeable future), the detention of an unlawhn-nitizen is permitted under Australian
law.

52.  The source adds that the detention of Mr. Gjterhas a further element, which is
that he has been issued with a criminal justicg statificate that prevents his removal
while his criminal matter is ongoing. That meansttihe is detained, despite the
Government making no current attempts to removediirto grant him a visa. The source
adds that Mr. Cheraghi remains in detention, degpigading not guilty, and a jury being
unable to render a verdict. As such, he faces ansktrial. In that respect, the source
submits that the length of time Mr. Cheraghi hastedafor an outcome on his criminal
matters exceeds the maximum custodial sentencecthdtl be imposed if he is found

guilty.

53.  According to the Government response, persangmake a request to the Minister
of Home Affairs to exercise his personal, discredicy and non-compellable powers under
the Migration Act to intervene in their case. Theurge adds that they are also not
reviewable. As such, Mr. Cheraghi can reportedly pursue this option as a legitimate
path to end his detention. In addition, even if amawful non-citizen does make
submissions to the Minister to exercise those pswie submission must pass through a
series of guideline checks to determine if the gabion should be referred to the Minister.
Mr. Cheraghi was referred under this power on 2 R018. That followed a diagnosis of
deep vein thrombosis and pulmonary embolism, fdlhgwhospitalization after he had
coughed blood for several days. In addition, si2€e June 2018, Mr. Cheraghi has
reportedly been assaulted twice in detention argl the@ broken hands, both of which
required surgery. He also suffered a head injutyicivrequired staples. Despite repeated
requests to the Department of Home Affairs for [@heraghi to be urgently assessed
against the guidelines for referral to the Ministée source is not aware that any progress
has been made.

54.  The source refers to the Government responkerewit notes its commitment to
ensuring that all individuals in administrative ifigration detention are treated in a manner
consistent with the country’s international legélligations. In that respect, the source
submits that it is not the treatment of people étedtion that is the subject of its current
complaint. It is the actual fact of detention ifs@he source adds that despite five opinions
issued in 2017 and 2018, where the Working Groumdothat the subjects of those
opinions were held in arbitrary detention, non¢hoe individuals have been released.

55.  Inits response, the Government notes variuat®ns in which detention may not
be arbitrary and where a person can challenge thetntion, through actions such as
habeas corpus. However, the source submits thae teguations do not apply to Mr.
Cheraghi. The source adds that the discussion af siluations generates an impression
that options may be available to Mr. Cheraghi. Tibatot correct, as his detention is lawful
under Australian law, whereas a habeas corpusnalates to unlawful detention.
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56. In relation to the statement by the Governnibkat the length of detention is not

limited by a set time frame but is dependent upsmumber of factors, including identity

determination, developments in country informatiamd the complexity of processing

according to individual circumstances relating &alth, character or security matters, the
source submits that Mr. Cheraghi’s identity is imotquestion, nor have any health or
security matters been raised by the Department.sblbece adds that Mr. Cheraghi is in
detention because the Department has determingédhéhaloes not meet the character
requirements under section 501 of the Migration Attat is despite Mr. Cheraghi pleading
not guilty to the criminal charges he is accusedd a jury being unable to render a
verdict.

57. The Government further states in its resporisd televant assessments are
completed as expeditiously as possible to enswaephople are detained in immigration
detention facilities for the shortest possible tithecording to the source, that is not correct,
as people in detention centres can wait for moaa ftve years for a primary assessment to
be completed (including character considerations).

58.  According to the Government response, beind heldetention is a last resort for
the management of unlawful non-citizens. The souaates that this is not correct, as it is
the first resort for unlawful non-citizens. Undexcgon 189 of the Migration Act, unlawful
non-citizens must be detained.

59. The source reiterates that the casaldfateb v. Godwin reinforces the position of
Mr. Cheraghi, given that his arbitrary open-endetedtion is authorized by Australian law
(in terms of both legislation and case law). Iratiein to the detention review mechanisms
referred to in the Government response, the sowotes that those mechanisms operate
within the legal framework that permits arbitramtention. They also operate within a set
of referral guidelines.

60. In conclusion, the source disagrees with theesmnent of the Government in
relation to access to health care in Australiarmt&in centres and it refers to a report of
the Public Interest Advocacy Centréhe source adds that the Islamic Republic of Isan
not a safe country for Mr. Cheraghi to return td #me country does not accept involuntary
returnees from Australia.

Discussion

61. The Working Group thanks the source and thee@uowent for their submissions.
The Working Group appreciates the cooperation arghgement of both parties in the
present matter.

62. The source has submitted that the detentiokrofCheraghi is arbitrary and falls
within categories Il, IV and V. While not addressithose categories specifically, the
Government of Australia rejects the submissiong Working Group will examine them in
turn.

63. The source has submitted that Mr. Cheraghbleas deprived of liberty as a result
of the exercise of his rights guaranteed by artidleof the Universal Declaration of Human

Rights. It is submitted that since being chargedhwan offence and arrested, Mr.

Cheraghi’s visa was cancelled on 11 September a0di3hat he has been in administrative
detention ever since. The source emphasizes tha€Mraghi has not been convicted of a
crime and that he has been held in administrataterdion for almost three years while

waiting for the criminal justice process.

64. The Government has argued that anyone whoeariiv Australia without a visa or
whose visa is cancelled must be detained until pleason is removed from Australia or a
visa is issued. In relation to Mr. Cheraghi, thev&mment has submitted that he arrived at
Christmas Island, Australia, on 16 December 201® since he was not in the possession
of a valid visa, he was detained under section (B3®f the Migration Act. On 22 May

1 Public Interest Advocacy Centre, “In poor healtbalth care in Australian immigration detention”
(2018).
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2013, he was granted a temporary visa for severs deith further visas granted
subsequently. However, on 26 August 2015, he wastad and charged with a criminal
offence and his visa was cancelled on 11 Septer@®&5. Since 30 October 2015, Mr.
Cheraghi has been held in administrative deteritioaccordance with section 189 (1) of
the Migration Act.

65. The Working Group notes that Mr. Cheraghi wasaithed upon his arrival at
Christmas Island on 16 December 2012 by the Auatraduthorities, who held him in
detention until 22 May 2013, when he was grantedsa and released on the same day.
Some two years later, on 26 August 2015, he wasstu and charged with a criminal
offence. On 11 September 2015, his visa was cauteihd he has been in administrative
detention since 30 October 2015.

66. The Working Group notes that the source hasangiied that the arrest of Mr.
Cheraghi on 26 August 2015 may have been arbitRayher, the source has argued that
the cancellation of his visa, which allegedly ocedron the basis of an adverse character
assessment due to his arrest, has resulted in Mia@hi being administratively detained
since 30 October 2015. The Government has not @idpthe cancellation of the visa and
subsequent administrative detention of Mr. Cheragbiing that this has been carried out
strictly in accordance with the Migration Act. Tl@&vernment has, however, failed to
provide any reasons for the cancellation of Mr. 1@gai's visa. The Working Group must
therefore accept that this has occurred on theslidsan adverse character assessment of
Mr. Cheraghi owing to him being charged with a dniah offence.

67. The Working Group acknowledges that the detaerdf Mr. Cheraghi on 30 October
2015 appears to have been carried out in accordaiticehe provisions of the Migration

Act. However, as the Working Group has repeatetdlied in its jurisprudence, even when
the detention of a person is carried out in conftyrmvith national legislation, the Working

Group must ensure that the detention is also cdemgisvith the relevant provisions of
international lawt.

68. The Working Group wishes to reiterate that sgpksylum is not a criminal act; on
the contrary, seeking asylum is a universal humght,renshrined in article 14 of the
Universal Declaration of Human Rights, and in tl81 Convention relating to the Status
of Refugees, and its 1967 Protoédlhe Working Group notes that those instruments
constitute international legal obligations undeetaky Australia.

69. In relation to Mr. Cheraghi, the Working Groolpserves that it is not disputed that
he has been in detention since 30 October 2015r@d of nearly three years. The
Working Group also observes that this is not déenexercised in pursuance of the
charges that have been brought against Mr. Cherffagjbiving his arrest on 26 August
2015, but rather administrative detention accordinthe provisions of the Migration Act.

70. The Working Group refers to its revised deltien No. 5 on deprivation of liberty

of migrants, whereby: “Any form of administrativeténtion or custody in the context of
migration must be applied as an exceptional measulast resort, for the shortest period
and only if justified by a legitimate purpose, sugh documenting entry and recording
claims or initial verification of identity if in dabt.”

71. In the present case, the Government has natided any explanation for the
continued detention of Mr. Cheraghi since 30 Octad@15, aside from the fact that his
visa was cancelled on 11 September 2015. It isr dieahe Working Group that his
administrative detention was not in pursuance chdegitimate aims as documenting an
entry or verification of identity. The Working Grpwalso observes that Mr. Cheraghi has
not been convicted of any criminal offence and @m/ernment has failed to provide any
other legitimate explanation for his continued d&t for nearly three years.

See, for example, opinions No. 46/2011, No. 422200o. 79/2017, No. 1/2018 and No. 20/2018.
See opinions No. 28/2017 and No. 42/2017 andedwiliberation No. 5 on deprivation of liberty of
migrants, para. 9.
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72.  In addition, the Working Group recalls that a®yention in the context of migration
must be for the shortest period of tifka that respect, the Working Group observes that
the Government has failed to explain how that megoent was met in the case of Mr.
Cheraghi, who has been in detention for nearlyetlyesars.

73.  The Working Group therefore concludes that de&ention of Mr. Cheraghi was
based purely on his earlier exercise of the legitenright to seek asylum and is therefore
arbitrary, falling within category II.

74.  The source has further submitted that the tieterof Mr. Cheraghi is arbitrary
within category IV since he is an asylum seeker Was been subjected to prolonged
administrative custody and has not been guarariteedossibility of administrative or
judicial review or remedy. The Government of Auk&ralenies such allegations, arguing
that a person in immigration detention is abledeksjudicial review of the lawfulness of
his or her detention before the Federal Court erHigh Court of Australia through such
actions as habeas corpus.

75.  The Working Group recalls that, according te tnited Nations Basic Principles
and Guidelines on Remedies and Procedures on tite Bf Anyone Deprived of Their
Liberty to Bring Proceedings Before a Court, thghtito challenge the lawfulness of
detention before a court is a self-standing humight,r which is essential to preserve
legality in a democratic society. That right, whichfact constitutes a peremptory norm of
international law, applies to all forms of deprieat of liberty and to all situations of
deprivation of liberty, including not only to detam for purposes of criminal proceedings
but also to situations of detention under admiatste and other fields of law, including
military detention, security detention, detentiomdar counter-terrorism measures,
involuntary confinement in medical or psychiatrcifities and migration detentiért also
applies irrespective of the place of detentiorherlegal terminology used in the legislation,
and any form of deprivation of liberty on any grdumust be subject to effective oversight
and control by the judiciar§.

76. The Working Group observes that the facts of Kheraghi’'s case since his
detention on 30 October 2015, as presented to bdly the source and the Government,
are characterized by various submissions by hinthéo courts, pursuing different visa
applications and challenging their rejection. Hoaewnone of those appearances have
concerned his need to remain in detention sincecdimeellation of his visa. Furthermore,
no judicial body has ever been involved in the sssent of the legality of Mr. Cheraghi’s
detention, noting that such consideration by adiatlibody would necessarily involve the
assessment of the legitimacy, need and proporitgredlsuch detentiof.

77. In other words, throughout his nearly threeryea detention, Mr. Cheraghi has
been unable to challenge the legality of his de@anper se. The only body that appears to
have been reviewing the need for Mr. Cheraghi tmaia in detention is the Case
Management and Detention Review Committee. Howeasrthe Working Group has
already observed in another case, that is not igldbody? Furthermore, the Working
Group observes the repeated failure on behalf ®fGbvernment of Australia to explain
how the reviews carried out by the Committee hatisfied the guarantees encapsulated in
the right to challenge the legality of detentioskined in article 9 of the Covendnt.

78. The Working Group also recalls the numerouglifigs by the Human Rights
Committee where the application of mandatory imatign detention in Australia and the
impossibility of challenging such detention hasrbé®ind to be in breach of article 9 (1) of
the Covenant Furthermore, as the Working Group notes in itssext deliberation No. 5,
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detention in the migration setting must be excejtioand in order to ensure this,
alternatives to detention must be souglih the case of Mr. Cheraghi, it is clear to the
Working Group that there was never any considemaifaalternatives to detention, which is
a further breach of article 9 of the Covenant.

79. The Working Group thus concludes that Mr. Chbrdas been denied the right to
challenge the continued legality of his detentiorbieach of article 9 of the Covenant and
that his detention is therefore arbitrary, fallinghin category IV.

80.  Furthermore, the source submits that the detemif Mr. Cheraghi falls within
category V, as Australian citizens and non-citizans not equal before the courts and
tribunals of Australia owing to the effective resof the decision of the High Court in the
case ofAl-Kateb v. Godwin. According to that decision, while Australian zéhs can
challenge administrative detention, non-citizensincd. The Government denies such
allegations, arguing that in the case cited thehHgpurt held that the provisions of the
Migration Act requiring detention of non-citizensitil they are removed, deported or
granted a visa, even if removal is not reasonatdgtirable in the foreseeable future, were
valid.

81. The Working Group remains puzzled by this exatmn from the Governmeftas
it only confirms that the High Court affirmed theghlity of the detention of non-citizens
until they are removed, deported or granted a &s@n if removal is not reasonably
practicable in the foreseeable future. In otherdspthe Government has actually failed to
explain how such non-citizens can challenge thaitinued detention after that decision.

82. The Working Group also remains surprised by@owernment’s submission that
actions such as habeas corpus are a possible askradress for Mr. CheragHilt is clear

to the Working Group that current Australian legigin does permit the detention of Mr.
Cheraghi and therefore the habeas corpus challevigeh is aimed at challenging illegal
detention, does not provide a realistic avenue enfrass for people in his situation.
However, the Working Group once again recalls thately because a detention is carried
out in conformity with national law, it does not amethat the detention is not arbitrary
under international law. All States must ensure their domestic legislation duly and fully
reflects the obligations stemming from internatidaav.

83.  The Working Group notes the numerous findingshie Human Rights Committee,
as referred to in paragraph 78 above, and alscs ribsg the effect of the decision of the
High Court of Australia in the above-mentioned césesuch that non-citizens have no
effective remedy against their continued administeadetention.

84. In that respect, the Working Group specificatigtes the jurisprudence of the
Human Rights Committee in which it examined the liogtions of the High Court
judgment in the case @f-Kateb v. Godwin and concluded that the effect of that judgment
was such that there was no effective remedy toleinge the legality of continued
administrative detentiott.

85. In the past, the Working Group has concurretth trie views of the Human Rights

Committee on this matter and this remains the jposif the Working Group in the present
case*® The Working Group underlines that this situatisrdiscriminatory and contrary to

articles 16 and 26 of the Covenant. It thereforecbales that the detention of Mr. Cheraghi
is arbitrary, falling within category V.
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86. The Working Group observes that the preserd isasnly the latest in a number of
cases from Australia that have come before the Wortsroup during the past two years
which have all concerned the same issue, hamelyntiredatory immigration detention in
Australia under the Migration Aét.The Migration Act stipulates that an unlawful non-
citizen must be detained and kept in immigratioted#on until they are removed from
Australia or granted a visa. In addition, secti®@® 13) of the Act provides that “To avoid
doubt, subsection (1) prevents the release, evendmowrt, of an unlawful non-citizen from
detention (otherwise than as referred to in pag@) (a), (aa) or (b)) unless the non-
citizen has been granted a visa.” As such, progidiiere is some sort of process relating to
the grant of a visa or removal (even if removaln® reasonably practicable in the
foreseeable future), the detention of an unlawhn-nitizen is permitted under Australian
law.

87. The Working Group wishes to emphasize that idafion of liberty in the
immigration context must be a measure of last temmd alternatives to detention must be
sought in order to meet the requirement of propostiity!” Furthermore, as the Human
Rights Committee has argued in its general comment35 (2014) on liberty and security
of person: “Asylum seekers who unlawfully entertat& party’s territory may be detained
for a brief initial period in order to document ithentry, record their claims and determine
their identity if it is in doubt. To detain themrfoer while their claims are being resolved
would be arbitrary in the absence of a particuidason specific to the individual, such as an
individualized likelihood of absconding, a dangécomes against others or a risk of acts
against national security.”

88. The provisions of the Migration Act are at odd@h those requirements of
international law, as sections 189 (1) and 18®{3he Act provide for de facto mandatory
detention of all unlawful non-citizens, unless ttag being removed from the country or
granted a visa. Furthermore, the Working Group nlesethat the Act does not reflect the
principle of exceptionality of detention in the ¢ext of migration as recognized in
international law, nor does it provide for alteimas to detention to meet the requirement
of proportionality*®

89. The Working Group is seriously concerned at ithereasing number of cases
emanating from Australia that are being brought it® attention concerning the
implementation of the Migration Act and it urge® tBovernment of Australia to review
this legislation in the light of its obligations der international law without delay, while
paying due attention to the opinions of the WorkiBrgpup*®

90. On 7 August 2017, the Working Group sent a estjuo the Government of
Australia to undertake a country visit. The WorkiBgoup notes the encouraging response
received on 24 November 2017 in which the Goverrninmagicates that it would be in a
position to invite the Working Group to conductisitvin the first quarter of 2019.

91. The Working Group reiterates that it would weehe the opportunity to conduct a
visit to Australia and its offshore detention fd#es in order to engage with the
Government in a constructive manner and to offeragsistance in addressing its serious
concerns relating to instances of arbitrary depioveof liberty. The Working Group looks
forward to discussing concrete dates for suchiatei®e carried out in 2019.

Disposition
92. Inthe light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Edris Cheraghi, beingcontravention of articles 2, 3,

7, 8, 9 of the Universal Declaration of Human Reggand of articles 2, 9, 16 and 26
of the International Covenant on Civil and Politigights, is arbitrary and falls

within categories I, IV and V.
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93. The Working Group requests the Government obtralia to take the steps
necessary to remedy the situation of Mr. Cheraghhomt delay and bring it into
conformity with the relevant international normsgluding those set out in the Universal
Declaration of Human Rights and the Internationav&hant on Civil and Political Rights.

94.  The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to releas€hkraghi immediately and accord him
an enforceable right to compensation and other ragipas, in accordance with
international law.

95. The Working Group urges the Government to ensarfull and independent
investigation of the circumstances surrounding dhgtrary deprivation of liberty of Mr.
Cheraghi and to take appropriate measures aghims responsible for the violation of his
rights.

96. In order to ensure the non-repetition of thaations presented in its opinions, the
Working Group requests the Government to urgemtlyew the Migration Act 1958 in the
light of its obligations under international I&dv.

97.  The Working Group requests the Government sseffhinate the present opinion
through all available means and as widely as plessib

Follow-up procedure

98. In accordance with paragraph 20 of its methofisvork, the Working Group
requests the source and the Government to providéh information on action taken in
follow-up to the recommendations made in the prespimion, including:

(&)  Whether Mr. Cheraghi has been released asd, iin what date;
(b)  Whether compensation or other reparations baesm made to Mr. Cheraghi;

(c)  Whether an investigation has been conductéd the violation of Mr.
Cheraghi’s rights and, if so, the outcome of thegtigation;

(d)  Whether any legislative amendments or changgsactice have been made
to harmonize the laws and practices of Australithwits international obligations in line
with the present opinion;

(e)  Whether any other action has been taken tteimgnt the present opinion.

99. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is required, example, through a visit by the
Working Group.

100. The Working Group requests the source andstiwernment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetas own action in follow-up to the
opinion if new concerns in relation to the case lam@ught to its attention. Such action
would enable the Working Group to inform the Hunffights Council of progress made in
implementing its recommendations, as well as ailyréato take action.

101. The Working Group recalls that the Human Rig8buncil has encouraged all
States to cooperate with the Working Group andestpd them to take account of its views
and, where necessary, to take appropriate stepsiedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have taken.

[Adopted on 22 August 2018]
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