A/HRC/WGAD/2018/37

Advance edited version Distr.: General

24 May 2018

Original: English

Human Rights Council
Working Group on Arbitrary Detention

Opinions adopted by the Working Group on Arbitrary
Detention at its eighty-first session, 17—-26 Apr2018

Opinion No. 37/2018 concerning a minor whose nanie known by the
Working Group (Malaysia)*

1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @n&ssembly resolution 60/251 and
Human Rights Council decision 1/102, the Councibuased the mandate of the
Commission. The Council most recently extendednthedate of the Working Group for a
three-year period in its resolution 33/30.

2. In accordance with its methods of work (A/HRQBH), on 18 December 2017, the
Working Group transmitted to the Government of Mala a communication concerning a
minor (whose name is known by the Working Grouf)e TGovernment submitted a late
response to the communication on 7 March 2018. yd@ais not a party to the
International Covenant on Civil and Political Right

3. The Working Group regards deprivation of libedy arbitrary in the following
cases:

(& When it is clearly impossible to invoke any dedasis justifying the
deprivation of liberty (as when a person is kepti&tention after the completion of his or
her sentence or despite an amnesty law applicatiigrt or her) (category I);

(b)  When the deprivation of liberty results frometkxercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observance ofittternational norms relating
to the right to a fair trial, established in theilbrsal Declaration of Human Rights and in
the relevant international instruments acceptedhleyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category I);

(d)  When asylum seekers, immigrants or refugeessabgected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category 1V);

(e)  When the deprivation of liberty constitutesi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,

* Seétondji Roland Adjovi did not participate in ttiiscussion of the present case.
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religion, economic condition, political or other iojpn, gender, sexual orientation,
disability, or any other status, that aims towasds<an result in ignoring the equality of
human beings (category V).

Submissions

Communication from the source

4. The minor, whose name is known by the Workingpupr is a 17-year-old
Malaysian national. The minor was 16 years of agtha time of his arrest in February
2017.

5. On 6 February 2017, the minor was arrested thhegevith several other individuals,
by police officers from a subdivision of the polideadquarters in Northern Klang,
Malaysia. According to the source, the police @fficdid not disclose the reasons for the
minor’s arrest. Nonetheless, the source notestheatprobable reason could be that the
minor had been in a vehicle suspected to have bisehin a robbery.

6. On 8 February 2017, one of the persons arregiikdthe minor died in detention.
According to the source, this individual had sufésignificant injuries and displayed clear
signs of poor health during his remand hearing. FBberce alleges that the Royal
Malaysian Police failed to comply with a magistrateige’s order that the individual
receive treatment at a hospital. The source furth@ims that the minor witnessed the
alleged abuse suffered by the deceased individu®. minor was also a witness to the
subsequent investigation by the Enforcement Agémiegrity Commission.

7. According to the source, the minor also suffei@tiure and ill-treatment while in
custody. The source alleges that police officeckdd and punched the robbery suspects,
including the minor, during the interrogation prsseThis allegedly involved the police
officers beating them with bamboo sticks and pigesluding while they were hung
upside-down.

8. The minor was remanded until 14 February 201fFerwhe was released from
custody. He was later re-arrested and remandetieapolice headquarters in Banting,
Malaysia, until 17 February 2017. The source aHetipat the minor was again abused and
tortured during that period.

9. On 17 February 2017, the police applied for itieor's remand to be extended.
However, the request was rejected on the basihefrinor’'s injuries. That day, the
minor’s family lodged a report at the Banting pelitation.

10. The source alleges that, upon his releaseniher was immediately rearrested by a
police officer from the Southern Klang police statiand was remanded until 21 February
2017. On 21 February 2017, the minor was remanaled further four days on the grounds
that he could provide assistance in the enquintsthe death of the person he was arrested
with on 6 February 2017. That day, the minor’s fgrtodged a second report, this time at
the Klang police station.

11. On 25 February 2017, the minor was releasedetndhed to his family. The source
reports that a medical examination revealed thatnimor had a bleeding nose, wounds,
swollen face and feet and bloodshot eyes, whichsthece alleges were caused by the
physical abuse of the minor.

12. On 4 April 2017, the minor was with two friendlen the police apprehended them
on suspicion that they had committed theft. Durthgir trial, the minor's two friends
pleaded guilty to the charges and were sentencéxlitanonths’ imprisonment. According
to the source, the minor went ahead with his &rad was held in pretrial detention because
his family was reluctant to pay bail due to conedirat he may be re-arrested.

13.  On 10 September 2017, the minor's family lodgethird report, this time at the
Enforcement Agency Integrity Commission, regarding abuse allegedly suffered by the
minor, and in relation to the minor’s “chain remgndhich source states is a practice
involving the re-arresting of an individual at thenclusion of his or her initial remand
period in accordance with the Criminal Proceduredé€oAccording to the source,
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individuals are usually re-arrested by officersnir@nother police station for a similar
crime. They are then subject to new remand orderthe basis of new investigations. In
some cases, individuals have been known to be (follain remand” for up to 80 days.

14. On 13 September 2017, the minor's lawyer adviien to plead guilty to the case
against him involving items stolen during the adldgheft in April 2017, as he said he
would be released, having technically served e tduring the remand period. Upon his
release, however, the minor was re-arrested orsdhnee day and brought to the Klang
Selatan police station. On 14 September 2017, thernwas taken to the Shah Alam Court
for his remand hearing.

15. According to the source, the investigating agffi from the Organized Crime
Division explained that the minor had been arresteder the 1959 Prevention of Crime
Act and would be detained for 21 days for inveditga The source reports that the Act
gives the Police the power to detain an individuethout trial for a period of 60 days. At
the conclusion of the 60-day detention period, ¢hee file is submitted to the Crime
Prevention Board, which evaluates the case andrdigtes a sentence. The individual is
then released unconditionally, subject to a suggmiorder with an electronic monitoring
device for a period of no more than five yearssuject to a detention order for no more
than two years. The terms of the sentence canteaded by the Board at the conclusion of
each sentence without judicial review.

16. On 21 September 2017, the minor's lawyer re&thdis client’s guilty plea in
relation to the theft case and proceeded to ffta Court ordered the minor to be presented
in court on 10 October 2017.

17. On 9 November 2017, the minor was sentenceth&yCrime Prevention Board

under section 15 (1) of the 1959 Prevention of @rixtct to police supervision and house
arrest. According to the source, the minor is nequired to reside in the locality of Mukim

Tanjong Dua Belas and cannot leave unless he abtfaénwritten approval of the Selangor
Chief of Police. The minor was also fitted with alectronic monitoring device and is
required to report to Banting police station evitgnday and Thursday for the first two
years of his sentence.

18. The source submits that the detention of theomivas arbitrary under category lll.
The source argues that the minor was not affordedidht to be heard by the Court For
Children with regard to the allegations against ,haontrary to the Convention on the
Rights of the Child and reflected in section 83ha&f 2001 Child Act. Moreover, the source
submits that the minor’s detention under the 198&vé&ntion of Crime Act violated his
right to a fair trial, as he was not given any oppoity to be heard by a judicial body and
not offered legal representation when the paneleseed him to house arrest. The source
adds that there are currently 142 minors in detentinder the 1959 Prevention of Crime
Act.

Response from the Government to the regular communication

19. On 18 December 2017, the Working Group trariethithe allegations from the
source to the Government under its regular comnatioic procedure. The Working Group
requested the Government to provide detailed inddion by 19 February 2018 about the
minor’s detention, including any comment on therseis allegations. The Working Group
also requested the Government to clarify the fdciund legal grounds invoked to justify
the minor’s detention, as well as their compatipiuith international human rights norms.

20. On 16 February 2018, the Government requesieeixeension of the deadline for
response. The extension was granted with a newlideaset at 5 March 2018. The
Government replied to the regular communicatior? darch 2018.

21. The response in the present case is theredoddered late, and the Working Group
cannot accept the response as if it was preseriththwthe time limit. The source provided
the Working Group with further information and dfations on 22 March 2018.
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Discussion

22.  Inthe absence of a timely response from thee@unent, as indicated in paragraphs
15 and 16 of its methods of work, and in conformifigh its practice, the Working Group
considered all the relevant information that it bagained in order to render this opinion.

23.  The Working Group is aware that there were $eparate legal proceedings initiated
against the minor:

(@)  The minor was initially detained to assistrimdstigations pursuant to several
police reports, which had been lodged for variofisnces under the Penal Code, such as
rape, armed gang-robbery, housebreaking, theft wiotor vehicle, and other theft. The
minor was subsequently detained under the 1959 eRtiem of Crime Act, and a
supervision order was issued against him (hergdfterfirst proceedings);

(b)  On 9 April 2017, the minor and two adults weharged with committing an
offence of theft with common intention, with aneatiative charge under the Penal Code of
committing an offence of dishonestly receiving stolproperty. The matter was heard
before the Magistrates’ Court. The minor pleadedtygwn 16 January 2018 and was
ordered by the magistrate to be discharged on d gebaviour bond. The minor is to be
accompanied by his parents in attending interactiekshops (hereafter, the second
proceedings).

Current situation of the minor

24. A preliminary issue for the Working Group is ether the minor is currently

detained. On 9 November 2017, the minor was placseder an order by the Crime
Prevention Board of police supervision and housesar That order is in effect until 8

November 2019. According to the source, this mehatthe minor is required to reside in
a certain locality and to obtain written approvafdre he leaves that locality. He is also
required to wear an electronic monitoring device amreport to police.

25.  As the Working Group recently stated, deteni®mot only a question of legal
definition, but also of fact. If the person conasinis not at liberty to leave a place of
detention, all the appropriate safeguards that iar@lace to guard against arbitrary
detention must be respected (see A/HRC/36/37, ja@)a.Moreover, in its jurisprudence,
the Working Group has maintained that house aamstunts to detention provided that it is
carried out in closed premises which the personoisallowed to leavéln determining
whether this is the case, the Working Group comsithether there are limitations on the
person’s physical movements, on receiving visitamfrothers and on various means of
communication, as well as the level of securityua the place where the person is
allegedly detainedln the present case, while the reporting and otladitions imposed
on the minor are certainly restrictive, the cormit of house arrest are not met. The minor
is not detained in closed premises which he isgmt®ad from leaving. The Working Group
is therefore of the view that the minor is not eutfy detained.

26. The Working Group welcomes the fact that theamniis no longer in detention.
According to paragraph 17 (a) of its methods of kydhe Working Group reserves the
right to render an opinion on a case-by-case basisvhether a detention was arbitrary,
notwithstanding the release of the person concerfiee Working Group considers that it
is important to render an opinion, given that ttése involves serious allegations that a
minor has been repeatedly arrested and held onngknha addition, the Working Group
wishes to consider the alleged practice of “ch&mand” in Malaysia, as well as the

1 See, e.g., opinion No. 13/2007, para. 24; anibBeltion No. 1 on House Arrest, E/CN.4/1993/24,
para. 20.

2 See, e.g., opinion No. 16/2011, in which an iittial under house arrest could not meet with foreig
diplomats, journalists or other visitors at herrapant, and her mobile telephone and the Interadt h
been cut off. She was not allowed to leave hertaygart, except on short approved trips and under
police escort, and the entrance to the compoundywasied by security agents (para. 7). See also
Opinions Nos. 47/2006, 41/1993, 39/2013, 30/20121292, 18/2005, 12/2010, 11/2005, 11/2001
and 4/2001.
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allegation that the minor’s detention under the BBevention of Crime Act does not meet
international fair trial standards. In doing soe tW/orking Group emphasizes that its
mandate does not involve consideration of whettemtinor has committed any crime, and
that its sole focus is whether the minor’s previpesiods of detention were in accordance
with international human rights norms.

27.  In determining whether the minor’'s detentiors\agbitrary, the Working Group has
regard to the principles established in its jutisigmce to deal with evidentiary issues. If the
source has presented a prima facie case for bre&cinternational requirements
constituting arbitrary detention, the burden ofgdrehould be understood to rest upon the
Government if it wishes to refute the allegatiohke Government can meet this burden of
proof by producing documentary evidence in suppbits claims® Mere assertions by the
Government that lawful procedures have been foltbweee not sufficient to rebut the
source’s allegations (see A/HRC/19/57, para. 68).

28. According to the source, the minor was almasitiouously detained in police
custody from 6 to 25 February 2017, and again fi@september to 9 November 2017 in
relation to the first proceedings against him. Tieror was also placed in pretrial detention
from 4 April 2017 until his release on 13 SeptemB8d7 in relation to the second
proceedings against him involving the alleged thElfte Working Group discusses each of
these periods of detention in turn.

Detention in relation to the first proceedings against the minor

29. The source alleges that when the minor warligitarrested on 6 February 2017,
the police officers did not disclose the reasomshfe arrest. Instead, the minor was left to
assume that the arrest related to the fact thatadsein a vehicle suspected of having been
used in a robbery. The Working Group was made awh@an arrest report (Bandar Baru
Kelang 1368-1371/2017) filed after the minor's atren 6 February 2017, which
reportedly indicated that the minor had been infednof the reasons for his arrest.
However, on the basis of all the information anddemce available to it, the Working
Group finds the submissions of the source to beeragdible on this point.

30. On the basis of all the information availalthe Working Group is convinced that
the minor was arrested on 6 February 2017 withauirfy been informed at that time of the
reasons for his arrest, in violation of articlesa®d 10 of the Universal Declaration of
Human Rights. Moreover, the minor was subsequestigrrested on two occasions after
his release on 14 and 17 February 2017, and there information or evidence to suggest
that he was afforded his right to be informed & thasons for his arrest on either of those
two occasion$.The Working Group considers that informing allested persons of the
reasons for their arrest is an essential procedaralirement that enables such persons to
seek release if they believe that the reasons gixeimvalid or unfounded, and is necessary
in establishing a legal basis for the detentiolhe Working Group finds that the
Government did not establish a legal basis fornior’s detention, which was therefore
arbitrary under category I.

See opinion No. 41/2013, in which the Working Grawtes that the source of a communication and
the Government do not always have equal accesetevidence, and frequently the Government
alone has the relevant information. In that case Working Group recalled that where it is alleged
that a person has not been afforded, by a publfwaity, certain procedural guarantees to which he
or she was entitled, the burden to prove the negé#dict asserted by the applicant is on the public
authority, because the latter is “generally abldgémonstrate that it has followed the appropriate
procedures and applied the guarantees requireaby.| by producing documentary evidence of the
actions that were carried out”. See at¢wnadou Sadio Diallo (Republic of Guinea v. Democratic
Republic of the Congo), ICJ, Judgment, 30 November 2010, para. 55.

The source suggests that the minor’s remand xtas@ed on 21 February 2017 for reasons related to
the minor assisting in the enquiries into the dedtine person he was arrested with on 6 February
2017, but this is far from an official reason pard at the time of arrest.

The Working Group has previously found that whesisons are not provided for the detention of an
individual, this constitutes a failure to establistegal basis for the detention. See, e.g., opinido.
67/2017, No. 46/2017 and No. 28/2016.
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31. Furthermore, the source alleges that from @3d~ebruary 2017, the minor was
subject to a practice known as “chain remand”. Adt@ to the source, this practice
involves the re-arresting of individuals at the dasion of their initial remand period,
usually by police officers from another police ®af so that they are then subject to new
remand orders. The minor in the present case veaslglsubject to “chain remand”, as he
was immediately re-arrested following his released4 and 17 February 2017 by officers
from different police stations and held under newand orders. The Government did not
address the issue of “chain remand” in its latpoase.

32. The Working Group considers that, in effecthdim remand” allows the police to
detain a person for prolonged and indefinite pexibg circumventing the time limits set
out in the Criminal Procedure Co8lds the Working Group has found in its jurisprudenc
involving Malaysia, if the authorities have evidertbat a crime has been committed, they
must charge suspects rather than detaining thehowtitrial” The Working Group is of the
view that “chain remand” is an abuse of power, afi as a violation of the right to liberty,
freedom from arbitrary detention, and right to faial under articles 3, 9, 10 and 11 (1) of
the Universal Declaration of Human Rights.

33. The Government acceded to the Convention oiitpets of the Child in 1995, but
it has entered and maintains reservations in ozlat certain articles of the Convention,
discussed further below. By subjecting the minor‘dbain remand”, the Government’'s
conduct may be assessed against the obligatiomsl fiouarticles 3 (1) and 40 (2) (b) (i) of
the Convention to ensure that the best interestseofninor were a primary consideration,
and to afford him the presumption of innocencedspecting his release from custody. The
Working Group calls upon the Government to enaet fewvs and/or amend its existing
legislation to prohibit the practice of “chain remdd. It is also essential that the courts
serve as a safeguard against this practice by ctindua substantive review of the
lawfulness and necessity of detention, particularen the authorities are seeking to hold
a person under successive remand orders.

34. In addition, according to the information ped by the source, the minor was re-
arrested on 13 September 2017 in relation to tisé iroceedings against him. The minor
appears to have been in custody from 13 Septem®Er Antil he was placed under a
supervision order by the Crime Prevention Boar® ddovember 2017.

35. According to the source, the investigating aeffi from the Organized Crime

Division stated that the minor had been arrestatbuthe 1959 Prevention of Crime Act
and would be detained for 21 days for investigatiime source reports that this Act gives
the police the power to detain an individual withéal for a period of 60 days. At the

conclusion of the 60-day detention period, the céke is submitted to the Crime

Prevention Board, which determines the order. Thear®8 has the power to order
unconditional release, impose a supervision oraer up to five years, or place an
individual under a detention order for up to twoase The terms of the order can be
extended by the Board at the conclusion of eaclrosithout judicial review.

36. The Working Group considers that the provisiohthe Act that allow individuals
to be detained without trial for 60 days violate tight to review of the lawfulness of the
detention, as it appears that there is no revieva lpydicial body of the detention at any
point during that 60-day period. As the Working Gudhas stated, the right to challenge the
lawfulness of detention before a court is a selfiding human right, the absence of which

6 According to the source, under section 117 (2a(a) (b) of the Malaysian Criminal Procedure Code,
individuals arrested for investigation of a serigdsne can be remanded for a maximum of 14 days
with an application for extension to be filed b tholice after the conclusion of the first 7 daf/s o
remand. For other crimes, individuals can be reradrdr a maximum of 7 days with an application
for extension to be filed after the initial 4 dafsemand.

7 See, e.g., opinions No. 32/2008 and No. 4/1997.

8 The source did not submit any information to sisgjgjeat the minor had been released at any stage
between his re-arrest on 13 September 2017 amglatiement under a supervision order on 9
November 2017.
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constitutes a human rights violatidihe lack of judicial involvement continues duriaigd
after the making of orders, as the Crime Preverioard is able to place individuals under
detention orders and extend those orders withalitipl review. The Working Group is of
the view that the review of a case and determinatifoan order of detention or supervision
by a non-judicial body does not satisfy minimum rfairial guarantees (see
A/HRC/16/47/Add.2, para. 41). The Working Groupdinthat the minor’'s detention,
hearing and placement under a supervision ordesupuat to the 1959 Prevention of Crime
Act was not in conformity with articles 10 and 11) (of the Universal Declaration of
Human Rights. The minor’s right to have his mattistermined without delay by a
competent, independent and impartial authority faiehearing is recognized under article
40 (2) (b) (iii) of the Convention on the Rightsthé Child.

37.  The Working Group takes note that the righliderty is not absolute and may be

subject to restrictions, in accordance with arti2®® (2) of the Universal Declaration of

Human Rights. The Working Group has also considevkdther the 1959 Prevention of

Crime Act strikes the balance between the guaranfedghts and freedoms and the

necessity of securing respect for the rights okttand meeting the just requirements of
morality, public order and the general welfare dfeanocratic society.

38. The Working Group has consistently held injitdsprudence that, when a State
invokes a restriction on the freedoms provided uridegernational human rights law, it
must demonstrate the precise nature of the threhttee necessity and proportionality of
the specific action taken, in particular by essdtilig a direct and immediate connection
between the exercise of a right and the thtedh the present case, there was no
explanation of whether the minor was alleged toehewmmitted any offence for which he
had been placed under a supervision order, northevminor had posed any threat to the
rights of others or to morality, public order arehgral welfare. Moreover, it was not clear
why the minor had been detained and placed undeiparvision order pursuant to 1959
Prevention of Crime Act, which provided for subversand public order offences, when
his initial detention had related to providing atmnce on police reports lodged for various
offences under the Penal Cdd&he Working Group therefore finds that the nedgsand
proportionality of the minor’s detention has noebesstablished.

39. The source also argued that the minor was ffertedl legal representation when he
appeared before the Crime Prevention Board. ThekiWprGroup is aware that legal
representation was reported to be available throuwigthe procedure leading to the issuance
of the supervision order, including during repreagans before the Board, in accordance
with article 151 of the Federal Constitution of lelgdia. However, on the basis of all the
information available to it, the Working Group findhe submissions of the source to be
more credible on this point.

40. The Working Group recalls that, according tongiple 9 and guideline 8 of the
United Nations Basic Principles and Guidelines @amidies and Procedures on the Right
of Anyone Deprived of Their Liberty to Bring Prockegs Before a Court, all detained
persons have the right to legal assistance atiargyduring their detention, including at no
cost if the person does not have adequate meapaytdor counsel of his or her choice
(paras. 12 and 68). The Working Group considerstti@failure to provide the minor with
adequate legal representation violated articlearitD11 (1) of the Universal Declaration of
Human Rights. Moreover, according to articles 1pafad 40 (2) (b) (iii) of the Convention
on the Rights of the Child, the Government is adigto provide children with the
opportunity to be heard in any judicial and admmaisve proceedings affecting them,
either directly or through a legal representatidiéhe lack of legal assistance was

10

11

See United Nations Basic Principles and GuideloreRemedies and Procedures on the Right of
Anyone Deprived of Their Liberty to Bring Proceedirgefore a Court, para. 2.

See opinion No. 50/2017, para. 76. See also apsrio. 44/2014, para. 24; No. 29/2012, para. 28,
and No. 25/2012, para. 57.

According to the source, the 1959 Prevention @h€rAct is broad and has been used to curb
terrorism and organized crime and to deal with aepé&enders in Malaysia. In practice, the Police
and the Home Ministry have described it as a pri2veaw to prevent the occurrence of a crime or
the proliferation of selected groups of criminals.
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particularly serious in this case as it involveghimor and no judicial body was involved in
the review. As the source noted in its further ifitations, there is a limited right to

judicial review of the Crime Prevention Board’'s &, as a challenge can only be
brought when there is procedural impropriety inealin making the order.

41.  For the above reasons, the Working Group ithefview that the violation of the
minor’s right to a fair trial during his initial dention and subsequent hearing by the Crime
Prevention Board is of such gravity as to give ditention an arbitrary character under
category lll.

Pretrial detention from 4 April to 13 September 2017 in the second proceedings against the
minor

42.  The source alleges that on, 4 April 2017, ttkeomwas with two friends when the
police apprehended them on suspicion that they dwadmitted theft. The minor's two
friends pleaded guilty to the charges, but the maggpears to have been held in pretrial
detention until 13 September 2017 when, on thecadef his lawyer, he pleaded guilty to
the alleged theft of items and was relea$ethe minor pleaded guilty to theft on 16
January 2018 and was placed on a good-behavioarBon

43.  The source argues that the minor was not atbhds right to be heard by the Court
For Children with regard to the allegations agahist, contrary to the Convention on the
Rights of the Child, and reflected in section 83 2001 Child Act. The source did not
elaborate further on this argument. The Workingupris aware that the minor's second
proceedings were dealt with by the Magistrates’ l€aund not in the Court For Children
because he was charged with two adult offendersleJthose circumstances, section 83
(4) of the 2001 Child Act appears to require thdtemao be heard outside the Court For
Children. Although the minor was charged in a ndroaaurt, the procedures applied by the
court and the sentence imposed on the minor agpeae consistent with the Child Act,
and appear to have taken into account the besesiteof the minor in accordance with the
Convention on the Rights of the Child. Having takato account all the information
available to it on this issue, the Working Groumsiders that the trial of the minor in the
Magistrates’ Court does not amount to a violatidthe right to fair trial of such gravity as
to render the minor’s pretrial detention arbitrafjpe Working Group wishes to emphasize
that this finding is particular to the present ¢as®l that the trial of a minor by an ordinary
court in other circumstances may amount to arbjtd@tention.

Other issues

44.  In addition, the Working Group takes note @ itiformation provided by the source
that there are currently some 142 minors in detentinder the 1959 Prevention of Crime
Act. While those minors were not the subject of firesent case, the Working Group
considers that their detention clearly falls withisa mandate and wishes to provide its
views in relation to their situation.

45.  The Working Group was informed that the 1958vEntion of Crime Act was
enacted pursuant to a provision of the Federal ftatisn of Malaysia that ensures its
validity, notwithstanding other guarantees of righhd freedoms under the Constitution,
and individuals detained under the Act have thétrigp file a writ of habeas corpus.
However, as noted earlier, the Working Group casrsidhe provisions of the Act that
allow for detention without trial for 60 days to lreviolation of international human rights
norms, regardless of the Act’s standing under dtimésv. Moreover, the Working Group
has previously stated that the remedy of habegsusarannot substitute for the universal

12

13

The Working Group has explained the principlediapple to pretrial detention, including that it
constitutes a grave limitation on the freedom of/emoent and must be exceptional. See
A/HRC/19/57, paras. 48-58.

There was no information to suggest that the miraal been detained in relation to the second
proceedings against him between his release orfie@ber 2017 and his sentencing in January
2018. In its further clarifications, the source fianed that the minor had been on bail during that
period.
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right of any person suspected of the commissioanobffence or crime to a fair and public
hearing by an independent and impartial tribdfal.

46. The detention of minors is subject to articfedd the Convention on the Rights of
the Child* The Working Group takes note that, on 19 July 2@4€@ Government entered
reservations to the Convention on the Rights ofGhid as follows:

The Government of Malaysia accepts the provisidrikeoConvention on the Rights
of the Child but expresses reservations with resfoearticles 2, 7, 14, 28 paragraph
1 (a) and 37, of the Convention and declares thatdaid provisions shall be
applicable only if they are in conformity with tl&onstitution, national laws and
national policies of the Government of Malay%ia.

47. As noted earlier in the present opinion, thare also other provisions of the
Convention that are relevant to the detention afars but are not subject to reservations.
These include the requirements that the best stteref the child be a primary
consideration (art. 3 (1)); that the child be pded the opportunity to be heard in any
judicial and administrative proceedings affectimg tchild, either directly, or through a
representative (art. 12 (2)); and protection of ¢héd’s procedural rights in any criminal
matter (e.g. presumption of innocence, right tonbtfied promptly of charges, the right to
appeal etc.) (art. 40 (2)). The Working Group cafi®n the Government to ensure that the
142 minors in detention benefit from the provisiafsthe Convention, as well as from
standards provided for in instruments such as thiged Nations Standard Minimum Rules
for the Administration of Juvenile Justice (the jBgj Rules) and the United Nations Rules
for the Protection of Juveniles Deprived of Theidrty.

48. In its voluntary pledges given prior to seekingmbership of the Human Rights
Council in 2017, the Government made a number ofreitments to advancing the rights
of children (see A/72/77, paras. 29-30). Althouglal&sia was not successful in its
candidacy for the Council, the Government has theodunity to demonstrate that it is
committed to this goal by withdrawing its resergat to the Convention on the Rights of
the Child. According to the Human Rights Councilii® resolution 5/1, these voluntary
pledges will be taken into account in the next arsal periodic review of Malaysia. Other
States and United Nations treaty bodies have aigeduthe Government to withdraw its
reservations to the Conventiéh.

49.  Furthermore, the Working Group takes note tthet Malaysian courts have
determined that the Universal Declaration of HumRights is not a legally binding

instrument and only forms part of the municipal lefAMalaysia to the extent that it is not
inconsistent with the Federal Constitution of Malay and national legislation. The
Working Group respectfully disagrees with that gosj and refers to its previous remarks
on this subject in paragraph 77 of its opinion B@2017:

. acceptance of this argument would allow Statesuerride their international
obligations simply by developing inconsistent naéib laws. Moreover, the
prohibition of the arbitrary deprivation of liberty of a universally binding nature
under customary international law. When the Workiaigpup has determined the
deprivation of liberty to be arbitrary in its opdmis adopted in relation to Malaysia,

14 See opinion No. 32/2008, para. 45.

15 Article 37 provides, inter alia, that: (a) noldnshall be subjected to torture or other ill-traant; (b)
no child shall be deprived of his or her libertyawfully or arbitrarily, and arrest, detention or
imprisonment of a child shall be a measure ofrasbrt and for the shortest appropriate period of
time; (c) every child deprived of his or her liheshall be treated with humanity and respect feirth
inherent dignity and in a matter which takes intoaunt their needs; and (d) every child deprived of
his or her liberty shall have the right to promptess to legal and other appropriate assistance, as
well as the right to challenge the legality of teprivation of liberty before a court or other
competent, independent and impartial authority, taral prompt decision on any such action.

16 See https://treaties.un.org/Pages/ViewDetails 2mgx TREATY &mtdsg_no=IV-
11&chapter=4&clang=_en.

17 See report of the Working Group on the Universaidtlic Review of Malaysia, A/IHRC/25/10, paras.
146.29, 146.32 and 146.34-146.35. See also CRC/C/MY/$/@@ras. 11-12 and 38-39.
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it has consistently found a violation of the UniedrDeclaration of Human Rights
and requested the Government to bring the situatfothe detained person into
conformity. In its resolution 5/1, the Human Rigl@®uncil established that the
Universal Declaration is one of the instruments tbems the basis of the universal
periodic review of States, including Malaysia.

50. In addition, the Working Group wishes to exprés grave concern about the
alleged torture and ill-treatment of the minor while was in police custody. According to
the source, the minor was physically abused oreadtlthree occasions while he was in
custody, that is, prior to his releases on 14 ahédbruary 2017, and during his detention
from 17 to 25 February 2017. The minor was allegddtked and punched during the

interrogation process and beaten with bamboo steks pipes while hung upside down.
Moreover, according to the source, a medical exafiun of the minor after his release on
25 February 2017 revealed injuries consistent wuhils account. The Working Group

considers those allegations to be credible, given it found torture and ill-treatment in

police stations to be common during its visit to Idaia in June 2010 (see

A/HRC/16/47/Add.2, para. 50).

51. The Working Group is particularly concernedtttize authorities were aware of
these allegations, but do not appear to have acteédem. For example, the minor’'s family
lodged two reports to the police on 17 and 21 Fayri?017, as well as one on 10
September 2017 to the Enforcement Agency IntedCiynmission regarding the abuse
allegedly suffered by the min&tin addition, on 17 February 2017, an applicatigntte
police for the minor's remand to be extended wgscted on the basis of the minor’s
injuries, presumably by a magistrate tasked witherging the period of remand under the
Criminal Procedure Code. Despite being made awhtbese allegations, the police re-
arrested and placed the minor in remand on 17 Bepr2017, where he was reportedly
subjected to further abuse. Given the investigaitibm the death of one of the individuals
arrested with the minor on 6 February 20%the Government should have ensured the
safety of the minor in accordance with the Conwantn the Rights of the Child. In the
light of these allegations, the Working Group refthis case to the Special Rapporteur on
torture and other cruel, inhuman or degrading tneat or punishment.

52.  Finally, the Working Group would welcome thepopunity to work constructively
with the Government to address the Working Grougmacerns in relation to arbitrary
detention in Malaysia. In April 2015, the WorkingdBip sent a request to the Government
to undertake a country visit, as a follow-up toeisslier visit to Malaysia in 2010, and looks
forward to a positive response. Given that the humghts record of Malaysia will be
subject to review during the third cycle of thewersal periodic review in November 2018,
an opportunity exists for the Government to enhaitsecooperation with the special
procedure mandate holders. In this context, thekiigrGroup notes with appreciation that
the Government has reiterated its readiness to witkthe Working Group in addressing
issues or cases that it brings to the attentionthef Government, in line with the
commitment of Malaysia to the promotion and pratecbf human rights.

Disposition
53. Inthe light of the foregoing, the Working Gporenders the following opinion:

The detention of the minor from 6 to 25 Februarg2@nd from 13 September to 9
November 2017, being in contravention of articles93 10 and 11 (1) of the
Universal Declaration of Human Rights, is arbitrand falls within categories | and
Il

18
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The Working Group is aware that two reports wedgkd with the police, and that the Government is
closely monitoring ongoing police investigationtoithose reports. The Working Group is also aware
that the source’s family lodged a complaint with nforcement Agency Integrity Commission,
which is gathering documents and evidence in d@eonclude its investigation.

An investigation was immediately carried outétation to the death of this individual, and theec&s
now pending before a court.
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54. The Working Group requests the Government oflaiisa to take the steps

necessary to remedy the situation of the minor auittdelay and bring it into conformity

with the relevant international norms, includinggh set out in the Universal Declaration
of Human Rights. The Working Group urges the Gorent to accede to the International
Covenant on Civil and Political Rights, and to wlitaw all reservations to the Convention
on the Rights of the Child.

55.  The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to accordntfreor an enforceable right to
compensation and other reparations for the penoghich he was arbitrarily detained, in
accordance with international law.

56. The Working Group urges the Government to ensarfull and independent
investigation of the circumstances surrounding #wbitrary detention of the minor,
including his numerous arrests on past occasiodsabeged torture and ill-treatment while
in police custody, and to take appropriate measaggnst those responsible for the
violation of his rights.

57. The Working Group requests the Governmentitgglits laws, particularly the 1959
Prevention of Crime Act, into conformity with theaommendations made in the present
opinion and with the obligations of Malaysia undgernational human rights law.

58. In accordance with paragraph 33 (a) of its wdshof work, the Working Group
refers this case to the Special Rapporteur onrdad other cruel, inhuman or degrading
treatment or punishment, for appropriate action.

Follow-up procedure

59. In accordance with paragraph 20 of its methofisvork, the Working Group
requests the source and the Government to providéh information on action taken in
follow-up to the recommendations made in the priespimion, including:

(@8  Whether compensation or other reparations haea made to the minor;

(b)  Whether an investigation has been conductedti violation of the minor’'s
rights and, if so, the outcome of the investigation

(c)  Whether any legislative amendments or changgsdactice have been made
to harmonize the laws and practices of Malaysid\itg international obligations in line
with the present opinion;

(d)  Whether any other action has been taken todmepht the present opinion.

60. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is required, example, through a visit by the
Working Group.

61. The Working Group requests the source and thee@ment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the
opinion if new concerns in relation to the case lam@ught to its attention. Such action
would enable the Working Group to inform the Hunffights Council of progress made in
implementing its recommendations, as well as ailyréato take action.

62. The Government should disseminate throughvailable means the present opinion
among all stakeholders.
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63. The Working Group recalls that the Human Rig@tuncil has encouraged all
States to cooperate with the Working Group andestpd them to take account of its views
and, where necessary, to take appropriate stesiedy the situation of persons arbitrarily
detained, and to inform the Working Group of thepstthey have takéf.

[Adopted on 26 April 2018]

20 See Human Rights Council resolution 33/30, parand37.
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