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1. The Working Group on Arbitrary Detention was esti®#d in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @gn&ssembly resolution 60/251 and
Human Rights Council decision 1/102, the Couna@lased the mandate of the Commission.
The Council most recently extended the mandatdh@fWorking Group for a three-year
period in its resolution 33/30 of 30 September 2016

2. In accordance with its methods of work (A/HRC/36/38n 16 January 2018 the
Working Group transmitted to the Government of Bgygommunication concerning Ola
Yusuf al-Qaradawi and Hosam al-Din Khalaf. The Gaweent replied to the communication
on 27 March 2018The State is party to the International Covenant on Civil &ulitical
Rights.

3. The Working Group regards deprivation of libertyaaisitrary in the following cases:

(@) When it is clearly impossible to invoke amggadl basis justifying the
deprivation of liberty (as when a person is kepdétention after the completion of his or her
sentence or despite an amnesty law applicableramhiher) (category I);

(b)  When the deprivation of liberty results fraime exercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22, 25,
26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observancehefinternational norms relating to
the right to a fair trial, established in the Unise Declaration of Human Rights and in the
relevant international instruments accepted byStates concerned, is of such gravity as to
give the deprivation of liberty an arbitrary chaeadqcategory 1l1);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility afrainistrative or judicial review or remedy
(category 1V);

(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or otherinjpn, gender, sexual orientation, disability,
or any other status, that aims towards or cantr@signoring the equality of human beings
(category V).
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Submissions

Communication from the source

4. Ola Yusuf al-Qaradawi, age 56, is a Qatari citinéEgyptian origin and Hosam al-
Din Khalaf, age 58, is an Egyptian citizen. Theg atso legal permanent residents of the
United States of America and have several immedately members who are citizens of
the United States. They are a married couple ane theee children. Ms. al-Qaradawi is the
daughter of well-known Islamic scholar, Sheikh YlualiQaradawi, and previously was an
administrative employee at the Embassy of Qat&gypt. Mr. Khalaf is an engineer who
worked in the construction business and was pralyauvolunteer administrator for the Al-
Wasat party, an Islamic political party that rensaiegal in Egypt. Reportedly, Mr. Khalaf
had been previously detained in Egypt from 2012046 on the unofficial accusation of
being part of the Muslim Brotherhood, which he Bawdngly denied. He was later released
without charge or trial.

Arrest and detention

5. According to the source, Ms. al-Qaradawi and Mralkéhwere arrested on 30 June
2017, by agents from the Burg al-Arab Division lné $State security agency, a branch of the
Ministry of the Interior, at the family’s vacatidrome in Ramses Village, Alexandria, on the
north coast of Egypt. The source states that restawarrant was presented and no search
warrant for the home was provided. The couple Iiarned that the agents had detained
them for questioning in relation to a violationaof asset freeze, because they were moving
furniture out of their vacation home. Accordingtte source, the agents claimed that the
home belonged to Ms. al-Qaradawi’s father, Sheikisuf al-Qaradawi, but in fact he did
not own the home.

6. On 2 July 2017, Ms. al-Qaradawi and Mr. Khalaf wbreught to the prosecutor’s
office of the State security agency, where theyewiaformally told that they were under
investigation. They were also told that they hadrbadded to Case No. 316, a pre-existing
mass investigation that appears to include over@iiple and involves vague allegations
related to terrorism. However, they were not infedhof any specific allegations against
them.

7. After that meeting, Ms. al-Qaradawi and Mr. Khaladre reportedly transported to
prisons near Cairo that are under the control @Mimistry of the Interior. Ms. al-Qaradawi

was taken to Al-Qanater prison and Mr. Khalaf ved®nh to Tora prison. The source informs
the Working Group that, as they have not been &thwgth any crime, Ms. al-Qaradawi and
Mr. Khalaf are currently being detained pursuantgmporary orders, which purport to
authorize their detention.

8. On 3 July 2017, State-run media in Egypt reportet Ms. Al-Qaradawi and Mr.
Khalaf had been arrested on the basis of allegat@fnbeing members of the Muslim
Brotherhood and harming national unity and pead® Jource emphasizes that both deny
those unofficial allegations and that if Mr. Khaledd any connection to the Muslim
Brotherhood he would likely have faced chargesrdyhiis prior detention, which was based
on a similar accusation.

9. On 17 August 2017, the media reported that the letaipssets, along with those of
five of Ms. al-Qaradawi’s siblings, had been frozen the basis of allegations of affiliation
with the Muslim Brotherhood and terrorist activitieThe source emphasizes that the tactic
of freezing assets has been used regularly by tlvei@ment against thousands of Egyptians
over the past several years. The source assertathize present case, this has led to Ms. al-
Qaradawi and Mr. Khalaf being viewed as guilty Bgaciation without any evidence having
been presented or any opportunity given to thereficte the allegations.

10. Despite various reports published by State-run ematlbut charges allegedly having
been filed against the couple, no copy of any awasrant, search warrant or indictment has
been provided to Ms. al-Qaradawi, Mr. Khalaf orithawyers.

11. According to the source, under Egyptian law, S¢aeturity prosecutors may order 15
days of preventative detention for individuals setpd of committing felonies. This period
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of detention can be renewed by the prosecutorgdaouive months, in 15-day increments.
To hold the individual past the five months, thegacutor must submit the case to a relevant
judge, who can either release the accused or rémedetention period for up to 45 days at
atime.

12. The source informs the Working Group that Ms. at&@awi and Mr. Khalaf had their

temporary detention orders renewed nine times bdfemg brought before a judge. During
each of the brief renewal meetings, they were both to speak with their lawyers, but not
in private, for two to three minutes, which is hthe conditions of their detention are known.

13. On 26 November 2017, Ms. al-Qaradawi and Mr. Khadafe presented to a judge in
Cairo Criminal Court who, under Egyptian law, witbw see them every 45 days to renew
their detention. They were reportedly held in glzesges during their brief appearances before
the court and denied the ability to consult counsel

14. On 4 January 2018, the judge renewed Ms. al-Qarigsldetention order for a second
45-day period. On 8 January 2018, he renewed Maldfls detention order for a second 45-
day period. The source notes that a United Statesutar official who sought to observe
both of these sessions was denied access to theomn.

Conditions of detention

15. The source alleges that, while they have been imetitbtention for more than six
months, Ms. al-Qaradawi and Mr. Khalaf, in violatiof Egyptian laws and regulations and
international law, have consistently been deniedf thight to have contact with their family
and access to counsel, and have been subjectagetpiohuman or degrading treatment that
may amount to torture. Both have been held in imoomicado solitary confinement 24 hours
per day, and allowed only five minutes per dayaagthe bathroom. Their cells are dark,
small, lack natural light and ventilation and hanebeds or toilets. Unlike other prisoners,
they are not permitted to regularly purchase faudi\@ater from the canteen or receive food
and clothing from their family.

16. According to the source, Ms. al-Qaradawi, in patdc, seems to have been singled
out for disparate treatment. While her family haect to visit her several times, they were,
every time, the only ones to be turned away ane wed that she was not eligible for family
visits. Ms. al-Qaradawi was also denied consulsitvifrom Qatari officials. According to
her lawyers, who have seen her only briefly dutimg detention renewal sessions, Ms. al-
Qaradawi has lost a significant amount of weiglt appears very weak. She became very
il and was brought to the prison clinic but itisclear whether she received any medication
or treatment. In addition, during the renewal of Hetention on 4 January 2018, Ms. al-
Qaradawi had only about two minutes to speak wathdounsel. The source alleges that she
has suffered serious physical abuse in the priBoasource notes that, apparently, the guards
sometimes use prisoners to cover their shifts vilagcthe cells. On several occasions, one
prisoner, who has been detained for four yearsappears mentally unstable, has hit Ms. al-
Qaradawi, pushed her to the ground and handledapgressively. Ms. al-Qaradawi’s
repeated complaints to prison authorities havertegly been ignored.

17.  Mr. Khalaf, who is being held in Tora prison, orfetlte most notorious prisons in
Egypt, has been denied access to see a doct@ported pain in his eyes. A second request
for a medical check-up was submitted to the praseciut, reportedly, no action has been
taken thus far.

18. The source reports that, as a result of these tongj Ms. al-Qaradawi and Mr.
Khalaf are suffering severe mental and emotionasst The extent of their suffering is,
however, unknown as they are not permitted anyambntith the outside world. Their
respective ages, 56 and 58 years old, make Msaadawi and Mr. Khalaf particularly
vulnerable to cruel, inhuman and degrading treatraed torture. The source notes that,
without intervention, it is unclear how much longfeey will be able to withstand the physical
and psychological distress imposed by prison aittesr

19. The source emphasizes that the general situatiohuiman rights in Egypt is dire,
noting independent reports that in the countryehmaay be tens of thousands of arbitrarily
detained people, who are often subjected to ydanetrial detention with no charges or trial
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and under harsh prison conditions. The source elaimt the Government has a well-
documented practice of arresting real or purpopelitical opponents and refusing them
access to lawyers and family and to evidence thaldde challenged in a court.

Analysis of violations

20. Inthe light of the foregoing, the source subntisttMs. al-Qaradawi and Mr. Khalaf
have been denied fair trial guarantees and thatdlegrivation of liberty is arbitrary under
category lll of the categories applied by the WogkGroup.

Arrest without a warrant

21. According to the source, under the Egyptian Coutitih, citizens can be arrested only
on the basis of a judicial warrant, except in exteecases. However, according to the source,
Ms. al-Qaradawi and Mr. Khalaf were not arrestetspant to an arrest warrant. When the
State security agents arrived at the vacation hom80 June 2017, they did not show any
type of warrant, nor did they inform the coupletttieey were under arrest. Similarly, the
search of the vacation home was illegal, as Eggpéia requires that authorities have a valid
and specific search warrant to enter private ptygpdhe agents did not show any search
warrant before they searched the vacation honteearduple’s permanent residence in Cairo
and seized personal property.

No reason given for arrest and no formal chargeslaid

22. The source reports that, since their arrest orug@ 2017, Ms. al-Qaradawi and Mr.
Khalaf have not been formally charged with any eriAt the time of the arrest, no reason
for the arrest was given to Ms. al-Qaradawi, Mraléf, their family or their lawyers. To

date they have not received any official explamatar their arrest and continued detention.

23. Ms. al-Qaradawi and Mr. Khalaf's lawyers have badd informally that the couple
were suspected of “terrorist” activities. Howewde source asserts that this claim is patently
false and runs counter to the original reason gieetheir detention, which was the removal
of furniture that Egyptian authorities believed veasiolation of the asset freeze that had
been imposed on the father of Ms. al-Qaradawi.

24. The source emphasizes that, though public mediarteptate that Ms. al-Qaradawi
and Mr. Khalaf have been charged, neither theytimgir lawyers have ever been presented
with even a single paper in writing asserting whaty are suspected of doing, let alone that
they have been charged with a crime.

Extended pretrial detention

25.  The source submits that for almost five months &iQaradawi and Mr. Khalaf have
been held in pretrial detention pursuant to mudtith-day temporary detention orders, which
were issued by the prosecutor and not by a judbey have not been given any reason
justifying their ongoing pretrial detention, or anpportunity to meaningfully contest the
detention. While their lawyers have attempted tallenge their detention, all requests have
been summarily denied. As such, Ms. al-QaradawilndKhalaf have not been afforded
any opportunity for conditional release, and aerdfore being detained in violation of the
international law, which bars preventative detemtacept in exceptional circumstances.

Incommunicado detention

26. The source submits that Ms. al-Qaradawi and Mr. [&thhave been detained
incommunicado since 30 June 2017. There are brighemts every 15 days, when their
detention orders have been renewed, when theyhe@iecbunsel, but otherwise they are
totally cut off from the outside world.

27.  For the first two days of their detention, theiresabouts were reportedly completely
unknown to their family and lawyers. Since theitesition in Al-Qanater and Tora prisons
— as of 2 July 2017 — they have been held in orga@alitary confinement and thus
prohibited from communicating with their family. Nasits or phone calls have been
permitted.



A/HRC/WGAD/2018/26

Lack of accessto legal counsel

28. When Ms. al-Qaradawi and Mr. Khalaf were arrested iaitially questioned by the
State security agents, their lawyers were not méxt and were therefore not present, which
is in direct violation of the Egyptian Constitutiofs their detention continues, they have
been denied all visits with their lawyers outsidettee brief contact during the detention
renewal sessions. At the sessions, Ms. al-QaraaladvMr. Khalaf cannot discuss any details
of their case. Any conversations they have arbarpresence of the State security prosecutor
and are therefore not confidential.

Denial of accessto all information

29. Ms. al-Qaradawi, Mr. Khalaf and their counsel haeen no official documents or
evidence from the Government of Egypt explaining thasons for the couple’s arrest and
detention, or any formal charges against them.uk sMs. al-Qaradawi and Mr. Khalaf are
completely unable to meaningfully challenge theigoing temporary detention, and are
unable to even contemplate preparing a defenceytpatential charges that may be levelled
against them.

Denial of the presumption of innocence

30. The source notes that the right to the presumpifoinnocence is protected in the
Constitution of 2014, which explicitly states irtiele 96 that an accused person is innocent
until proven guilty in a fair court of law that prides guarantees for the person to defend
himself.

31. Since the arrests, fabricated statements aboutdhbple’'s case, inter alia, those

labelling them as members of the Muslim Brotherhaod as terrorists, have been made
public through the State-run media. Ms. al-Qaradawi Mr. Khalaf have not been provided

with any opportunity to refute the informal claindss such, they have effectively been tried

in the court of public opinion without being chadgeith any crime.

Joint communications by special procedures mandate holders

32. Ms. al-Qaradawi and Mr. Khalaf have previously bé&es subject of a joint urgent
appeal (EGY 15/2017) issued on 12 October 2017hkyWorking Group on Arbitrary
Detention, the Special Rapporteur on the rightwafrgone to the enjoyment of the highest
attainable standard of physical and mental healththe Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or ghment. The Working Group
acknowledges the reply from the Government of Egguteived on 21 December 2017.

Response from the Government

33.  On 16 January 2018, the Working Group transmittedsource’s allegations to the
Government under its regular communication proogduequesting the Government to
provide detailed information by 18 March 2018 canagg the current situation of Ms. al-

Qaradawi and Mr. Khalaf and any comment on thecsgsiiallegations. The Working Group
also requested the Government to clarify the fdctwmal legal grounds justifying their

continued detention and to provide details regagrdive conformity of the relevant legal
provisions and proceedings with international lawparticular the norms of international
human rights law, that bind Egypt. Moreover, the riiftg Group called upon the

Government to ensure Ms. al-Qaradawi and Mr. Kfalafysical and mental integrity.

34. On 8 March 2018, the Government sought an extercdfitime deadline to submit its
response. In conformity with paragraph 16 of itsthods of work, the Working Group
granted an extension for the Government to subtmitrdésponse by 2 April 2018. The
Government submitted its response to the regulanuenication on 27 March 2018.

35.  First, the Government notes that it is a partyeteesal international treaties on human
rights, including:

(@) The International Covenant on Civil and PdéitiRights, ratified by
Egypt in 1982;
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(b)  The Convention on the Elimination of All Forro$§ Discrimination
against Women, ratified by Egypt in 1982;

(c) The Convention against Torture and Other Crdahuman or
Degrading Treatment or Punishment, acceded to ptHg 1986;

(d)  The Convention on the Rights of the Child,frati by Egypt in 1990.

36. According to the Government, the Constitution affir a number of rights and
responsibilities, including those set out in huméhts frameworks at the local and
international levels, that must be respected, dinty the rights to dignity, to personal liberty
and to physical integrity, the independence ofjtidéciary, freedom of opinion and the right
to fair and impartial trials, as detailed in ag€l52, 65, 86 and 94 to 100 of the Constitution.
The Government states that these rights represgyrbol of democracy and are essential
to ensuring full respect for human rights. Theyas® directly linked to the response to the
incorrectness of the allegations contained in tmaplaint.

37. The Government alleges that Ms. al-Qaradawi andflalaf's case was based on an
investigation undertaken by the Homeland Securiggercy as recorded in the minutes of
meetings, held on 19 and 26 February 2017, 4 26l7, 13 and 25 May 2017 and 29 June
2017, on the plot by the senior leaders of the MuBIrotherhood, including Mahmoud Ezzat
Ibrahim Eissa (Supreme Guide) and Ahmed Ibrahim iMiustafa (Deputy Supreme
Guide), to create an armed wing to conduct hosplerations aimed at the overthrow of the
Government and to coordinate with Ansar Bait algilia (Supporters of the Holy House) to
target Christians.

38. The Government further alleges that Qatar has ltatie conspiracy, providing
monthly payments of more than $30 million, with thecused Yusuf Abdullah Ali al-
Qaradawi acting as the go-between. It allegesThatey also provided financial support,
with the accused Hussein Mahmoud al-Qazzaz in ehafgoordination. The Government
states that Mohamed Kamal, a senior leader killethb security forces in October 2016,
was responsible for the creation of armed groupsse&members would receive military
training abroad.

39. According to the Government, Ola Yusuf al-Qaradamd Hosam al-Din Khalaf were
tasked with delivering instructions from exiled MaosBrotherhood leaders in Qatar to their
colleagues in Egypt, taking advantage of their fimsiin the Qatari embassy in Egypt. The
Government states that Ms. al-Qaradawi used thatieechome in Ramses Village to hold
organizational meetings with Muslim Brotherhooddess to deliver assignments and hand
over money, and that the couple kept documentsvamky in the vacation home and used
a car registered by Mr. Khalaf for the works of Maslim Brotherhood.

40. The Government states that Ms. al-Qaradawi andKMalaf were arrested and their
residence searched on 1 July 2017 in accordanbehvetseizure and inspection order issued
by the public prosecution on 30 June 2017, aslédté case No. 316 of 2017. They were
charged with being members of an illegal terragisiup aimed at disrupting the Constitution
and the law; preventing the State organs and pabiiborities from executing their tasks;
attacking public and private rights and freedonasgming national unity and social peace by
means of terrorism; and knowingly providing mated&d to a terrorist group through
financial support. The public prosecution initialbgued a decision to imprison them for 15
days pending investigation, and as at the timeriing they remained in custody.

41. The Government maintains that the health rightses§ons deprived of their liberty
are protected by articles 33 to 37 of Law No. 398956 concerning the organization of
prisons. All prisons are required to have at leas resident physician for the care of the
inmates. The prisoners who cannot be treated iptisen or who are in critical condition
may be transferred to an outside hospital.

42.  According to the Government, Ms. al-Qaradawi, whdeing held in the women’s
section of Al-Qanater prison, was examined by tiigop’s doctor, who reported that she did
not have any health issues, and she regularlys\tisit prison cafeteria, where she spent 600
Egyptian pounds in October. Mr. Khalaf, who is lgelreld in maximum-security prison No.

2 in Tora, also received a medical examinationctviievealed that he was suffering from
early symptoms of cataracts and posterior vitredetsichment. He received appropriate
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treatment from the prison medical staff and redylaisits the prison cafeteria, where he
spent 2,000 Egyptian pounds in October. The prigmords indicate that neither have
received any visits from their family members sittoe beginning of their custody.

43. ltis the Government's view that Ms. al-Qaradawd &r. Khalaf have received due
care under the Law concerning the organizationrigops and the prison regulations, in
compliance with article 12 of the International @aant on Economic, Social and Cultural
Rights. The Government submits that the allegatinade by the source are groundless.

44. Furthermore, the Government contends that the Eagypegal system affords
sufficient safeguards to those deprived of thédetiy in conformity with international
standards, including article 9 of the Internatio@alvenant on Civil and Political Rights.
Articles 54 to 56 of the Constitution provide f@paopriate guarantees; articles 85 and 86 of
the Law concerning the organization of prisonswvaljadicial supervision of prisons. It is
impossible to state that the conditions of the idets are poor and that proper living and
health conditions are not provided since the layw®ners the judicial authority to take the
steps it deems appropriate to maintain all formiegél detention.

45. The Government concludes that all actions takeh wigard to Ms. al-Qaradawi and
Mr. Khalaf were in accordance with internationaretards, the Constitution and domestic
laws. The source’s allegations are without legdhotual grounds.

Further comments from the source

46. The response from the Government was transmittédetsource on 27 March 2018
for further comment. In its response of 9 April 80the source maintains that Ms. al-
Qaradawi and Mr. Khalaf's arrest and ongoing débenare arbitrary and in violation of
international law, notwithstanding the Governmertfaims to the contrary. The source
observes that almost half of the Government’'s respadiscusses unrelated accusations
against senior members of the Muslim Brotherhoadluding Ms. al-Qaradawi’s father,
Sheikh Yusuf al-Qaradawi, ascribing guilt by asation to Ms. al-Qaradawi and Mr. Khalaf,
and that the Government repeatedly tries to cougpercific allegations in the initial
communication with general denials by merely quparticles of international and domestic
human rights law.

47. The source provides further information to suppitst allegations that Ms. al-
Qaradawi and Mr. Khalaf’s detention falls underegatry 111 for violating their due process
rights by reason of: (a) arrest without a warré};failure to provide a reason for arrest and
holding without charge; (c) subjection to extengedtrial detention; (d) incommunicado
detention; (e) denial of access to legal coun§ettghial of all access to information; and (g)
violation of the right to the presumption of innace. The source states that, while Qatar
does not currently have an embassy operating ipt:the rights and interests of its citizens
are represented by the embassy of Oman, which lag® mumerous requests for visits,
transfers, improvement of detention conditionsease and more information only to face
categorical denial.

48. The source also reinforces its claims that the itimms$ of detention amount to cruel,
inhuman and degrading treatment on the basis pé&hiase and mistreatment with impunity;
(b) denial of appropriate medical care; and (cJgrged solitary confinement.

Discussion

49. The Working Group thanks the source and the Goventnfor their extensive
engagement and for their submissions in relatioM® al-Qaradawi and Mr. Khalaf's
detention.

50. The Working Group has in its jurisprudence estabklisthe ways in which it deals

with evidentiary issues. If the source has esthbtisa prima facie case for breach of
international requirements constituting arbitrasteshtion, the burden of proof should be
understood to rest upon the Government if it wigbegfute the allegatioris.

1 See A/HRC/19/57, para. 68.
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51. The Working Group recalls that where it is alletjeat a person has not been afforded,
by a public authority, certain procedural guarastee which he or she was entitled, the

burden of proof should rest with the public authgiecause the latter is in a better position
to demonstrate that it has followed the approprnateedures and applied the guarantees
required by law.

52. The Working Group wishes to reaffirm that the Goweent has the obligation to

respect, protect and fulfil the right to liberty pérson and that any national law allowing
deprivation of liberty should be made and impleradnin conformity with the relevant

international standards set forth in the UniveiBatlaration of Human Rights and other
applicable international or regional instrumeh@onsequently, even if the detention is in
conformity with national legislation, regulationadapractices, the Working Group must
assess whether such detention is also consisténtive relevant provisions of international
human rights law.The Working Group considers that it is entitlechsess the proceedings
of a court and the law itself to determine whethely meet international standafds.

Category |

53. The Working Group will consider whether there haeen violations under category
I, which concerns deprivation of liberty withouwisking any legal basis.

54. According to the information provided by the soyregich the Government has

failed to rebut with credible evidence, Ms. al-Q@ai and Mr. Khalaf were arrested without
the presentation of warrant. In principle, arreghaut a valid warrant must be considered
ipso facto a violation of articles 3 and 9 of theikérsal Declaration of Human Rights and
article 9 (1) of the International Covenant on Camd Political Rights due to the lack of

legal basis.

55. The alleged legal basis for Ms. al-Qaradawi and Kiralaf's arrest and detention
further suffers from other serious defects. Asestah the Basic Principles and Guidelines
on Remedies and Procedures on the Right of Anyagriiled of Their Liberty to Bring
Proceedings Before a Court, deprivation of libéstyegarded as unlawful when it is not on
such grounds and in accordance with procedureblisstad by law. In order to ascertain
such a legal basis, the authorities should hawernméd Ms. al-Qaradawi and Mr. Khalaf of
the reasons for their arrest or the charges agéiest at the time of their arrest; their failure
to do so violates article 9 of the Universal Deateom of Human Rights and article 9 (2) of
the Covenant.

56. The Working Group notes that the Government hdeddb specify when Ms. al-
Qaradawi and Mr. Khalaf were allowed to contaaieaeive their family, lawyers or consular
officials or to provide documentary evidence, sasha copy of the arrest warrants and
visitation logs or phone registries to prove angtaot that has been made with either of them
since their arrest on 30 June 2017. It also nibi@sMs. al-Qaradawi and Mr. Khalaf were
not brought promptly before a judge or affordedriyét to take proceedings before a court
so that it may decide without delay on the lawfskef their detention in accordance with
article 9 (3) and (4) of the Covenant. This alsprided them of an effective judicial remedy
for the violation of their rights and freedoms asyided for in articles 8 and 10 of the
Universal Declaration and articles 2 (3) and 14ofithe Covenant.

2 SeeAhmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Merits,
Judgment, 1.C.J. Reports 2010, p. 639, para. 55; and opinions No. 41/2013, ga&faand No.
59/2016, para. 61.

3 See General Assembly resolution 72/180, preamipaliar. 5; Commission on Human Rights
resolutions 1991/42, para. 2 and 1997/50, parantiBHuman Rights Council resolutions 6/4, para. 1
(a) and 10/9.

4 See opinions No. 94/2017, para. 47; No. 76/2047.p49; No. 1/2003, para. 17; No. 5/1999, para.
15; and No. 1/1998, para. 13.

5 See opinions No. 94/2017, para. 48; No. 88/20ai.[24; No. 83/2017, para. 60; No. 76/2017, para.
50; and No. 33/2015, para. 80.

6 See A/HRC/30/37, para. 12.
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57.  The Working Group expresses its grave concerrnMisatl-Qaradawi and Mr. Khalaf
have been held in incommunicado detention, have deried access to a lawyer, to medical
care and to medication and have been subjectesr¢ed sleep deprivation. The Working
Group, in its jurisprudence, has consistently adgiiat holding a person incommunicado
breaches the right to challenge the lawfulnesstémtion before a judgeArticles 8, 10 and
11 of the Universal Declaration of Human Rights anticles 9 and 14 of the International
Covenant on Civil and Political Rights also confitime impermissibility of incommunicado
detention.

58. The Working Group notes, in this regard, that tben@ittee against Torture has made
it clear that incommunicado detention creates damdi that lead to violations of the
Convention against Torture and Other Cruel, InhunmanDegrading Treatment or
Punishment. The Special Rapporteur on torture and other crnélyman or degrading
treatment or punishment has also consistently urgedes to declare incommunicado
detention illegal. The beatings and denial of access to medicalaraenedication endured
by Ms. al-Qaradawi and Mr. Khalaf appear to confiha worst fears about incommunicado
detention. Arrestees or detainees who have bedrrbaad are not provided the minimum
conditions to maintain their health, in violatioh articles 5 and 25 (1) of the Universal
Declaration of Human Rights and articles 7 and flihe International Covenant on Civil
and Political Rights, will find it difficult to taé proper judicial proceedings to challenge the
lawfulness of their detention.

59.  The Working Group therefore considers that Ms. ata@awi and Mr. Khalaf's arrest,
detention and imprisonment lack a legal basis aadhas arbitrary, falling under category
l.

Category |11

60. The Working Group will now consider whether thelat@mns of the right to a fair trial
and due process suffered by Ms. al-Qaradawi anKktlaf were of such gravity as to give
their deprivation of liberty an arbitrary charactdth respect to category lll.

61. According to the information provided by the soyregich the Government has
failed to rebut with credible evidence, Ms. al-Q@aai and Mr. Khalaf were arrested without
the presentation of warrant and were not promptfigrimed of the reasons for their arrest or
of any charges against them. While the Governmeaties that Ms. al-Qaradawi and Mr.
Khalaf were arrested in accordance with the law @dunel process and that its laws provide
for legal guarantees and judicial supervision inoadance with international standards, it
has failed to specify when Ms. al-Qaradawi andKvalaf were allowed to contact or receive
their family, lawyers or consular officials or toopide documentary evidence such as a copy
of the arrest warrant and visitation logs or phwstries to prove any contact that has been
made with either of them since their arrest on(3®eR2017.

62. The Working Group notes that temporary detenticsters are not so “temporary”
when they are renewed automatically and indefipitdihile the reasonableness of any delay
in bringing the case to trial has to be assess#tkigircumstances of each case, taking into
account the complexity of the case, in this instathe Government failed to provide, on the
basis of the principles of legitimacy, necessitgd anoportionality, any justification for Ms.
al-Qaradawi and Mr. Khalaf's pretrial detention,igéhhas already lasted almost 10 months
with no sign that their criminal trial will take gte soon. In the present case, the Working
Group finds that the Government neither tried MQaradawi and Mr. Khalaf within a
reasonable time nor released them, in violatioartifle 11 (1) of the Universal Declaration
of Human Rights and articles 9 (3) and 14 (3) (dhe International Covenant on Civil and
Political Rights.

63.  Furthermore, the Government did not respect MQakdawi and Mr. Khalaf's right
to legal assistance at all times — which is inherarthe right to liberty and security of
person — or their right to a fair and public hegtry a competent, independent and impartial

7 See opinion No. 93/2017, para. 49.
8 See A/54/44, para. 182 (a).
9 See A/54/426, para. 42 and A/HRC/13/39/Add.5, pEs6.
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tribunal established by law, in accordance witickr$ 3 and 9 of the Universal Declaration
of Human Rights and articles 9 (1) and 14 (1) &f @ovenant. Ms. al-Qaradawi and Mr.
Khalaf were able to speak with their lawyer for tteothree minutes each time, but not in
private, when they were brought before a judgdterrenewal of their temporary detention
orders.

64. The Government further failed to respect Ms. ala@awi and Mr. Khalaf's
presumption of innocence, in violation of articlé (1) of the Universal Declaration of
Human Rights, articles 10 (1) and 14 (2) of the &@wnt, and principle 36 of the Body of
Principles for the Protection of All Persons unday Form of Detention or Imprisonment.
In broadcasting in the State media statementsliapahem as members of the Muslim
Brotherhood and as terrorists before they had been formally charged or tried, when they
had no chance to refute such informal claims, tbeement violated Ms. al-Qaradawi and
Mr. Khalaf's right to be presumed innocent. The Wiog Group recalls that all public
officials have a duty to refrain from prejudgingetioutcome of a trial, for example by
abstaining from making public statements affirmthg guilt of the accused.While the
presumption of innocence needs to be balanced thghpublic’'s right to know in a
democratic society, the latter must be proportiertatthe former. Furthermore, the near-
automatic extension of Ms. al-Qaradawi and Mr. léfialpretrial detention by courts with
no regard for their due process and fair trial t$gdre also indicative of the violation of the
presumption of innocence.

65. Ms. al-Qaradawi and Mr. Khalaf's ordeals in prisonounted to cruel, inhuman and
degrading treatment, in violation of article 5 bétUniversal Declaration of Human Rights,
articles 7 and 10 of the Covenant and principlé th@ Body of Principles, in addition to the
relevant provisions of the Convention against TrertiSuch a situation would seriously
undermine their ability to defend themselves amléi their exercise of the right to a fair
trial.

66. Furthermore, the Working Group refers to rule 4baflthe United Nations Standard
Minimum Rules for the Treatment of Prisoners (tleddn Mandela Rules), which stipulates
that solitary confinement is to be used only ineptional cases as a last resort, for as short
a time as possible and subject to independentweward only pursuant to the authorization
by a competent authority. Rule 44 describes pradngolitary confinement as solitary
confinement for a time period in excess of 15 conee days. The Human Rights
Committee has noted that prolonged solitary confieet of a detained or imprisoned person
may amount to acts prohibited by articl&7.

Right to consular assistance

67. The Working Group notes that, vis-a-vis Ms. al-@anai, the Government failed to
take the formal procedures necessary to estalhleskegal basis for the arrest and detention
of a foreign national under the provisions of agtit6 (7) of the International Convention on
the Protection of the Rights of All Migrant Workesmsad Members of Their Families and
article 36 of the Vienna Convention on Consulara®ehs, to which Egypt is a party.

68. According to article 16 (7) of the International i@ention on the Protection of the
Rights of All Migrant Workers and Members of ThEamilies, when a migrant worker or a
member of his or her family is arrested or comrditi@ prison or custody pending trial or is
detained in any other manner: (a) the consulaigomhatic authorities of his or her State of
origin or of a State representing the interestthaf State is to, if he or she so requests, be
informed without delay of his or her arrest or dé¢iten and of the reasons therefor; (b) the
person concerned is to have the right to commumieath the said authorities and any
communication by the person to the said authorigi¢s be forwarded without delay, and he
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or she is to also have the right to receive compaiigns sent by the said authorities without
delay; (c) the person concerned is to be informé@Hont delay of this right and of rights
deriving from relevant treaties, if any, applicab&ween the States concerned, to correspond
and to meet with representatives of the said aitit®iand to make arrangements with them
for his or her legal representation.

69. Article 36 (1) (b) of the Vienna Convention on Coles Relations provides that a
foreign national arrested or committed to prisomoocustody pending trial or is detained in
any other manner should be informed without delalyi® or her rights to inform consular
officers about his or her detention and to have eosnmunication addressed to them
forwarded without delay. This is in addition to ttensular officers’ right to be informed of
the detention and to maintain communication (a8t(B (b)) and their right to arrange for
legal representation and to visit in person (&8t(3 (c)).

70. The Working Group notes that the General Assemagyrbaffirmed emphatically the
duty of States parties to ensure full respect far @bservance of the Vienna Convention on
Consular Relations, in particular with regard te tight of all foreign nationals, regardless
of their migration status, to communicate with asdar official of the sending State in case
of arrest, imprisonment, custody or detention, #relobligation of the receiving State to
inform the foreign national without delay of hislwer rights under the Conventiéh.

71. Furthermore, the Body of Principles recognizesringiple 16 (2) the importance of

consular assistance for a detained or imprisonegigio national by specifically mentioning

his or her right to communicate by appropriate nseaith a consular post or the diplomatic
mission of the State of which he or she is a nation

72. The Nelson Mandela Rules provide, in rule 62, paalg 1, that prisoners who are
foreign nationals are to be allowed reasonablditiasito communicate with the diplomatic
and consular representatives of the State to whieyh belond?

73.  Given the limited availability of remedies for ing@iuals in the international sphere,
consular protection is invaluable for foreign natits who are disadvantaged by the lack of
familiarity with the local law, customs and evendaage. Furthermore, it should be noted
that the institution of consular protection notyosérves the interests of the detained foreign
individual and of the State that espouses suchdstte but also furthers the interests of the
international community as a whole by facilitatimgernational exchange and reducing the
potential for friction between States over thetment of their national®.

74. Inthe light of the factual and legal considerasiabove, the Working Group considers
that the Government has failed to respect Ms. ab@awi’'s right to consular protection
under customary international law, as codified micke 16 (7) of the International
Convention on the Protection of the Rights of Aligkant Workers and Members of Their
Families and article 36 of the Vienna ConventionGonsular Relations, during her initial
arrest and detention, in violation of article %tloé Universal Declaration of Human Rights,
article 9 of the International Covenant on Civibaolitical Rights and principle 16 (2) of
the Body of Principles.

75. In the light of the foregoing, the Working Groupnctudes that the non-observance
of the international norms relating to the righttfair trial is of such gravity as to give Ms.
al-Qaradawi and Mr. Khalaf's deprivation of libersyn arbitrary character, falling under
category lll.
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Category V

76. The Working Group will now examine whether Ms. ar@dawi and Mr. Khalaf's
deprivation of liberty constitutes discriminatiomder international law with respect to
category V.

77. The source maintains that Ms. al-Qaradawi and Nial&f have been targeted by the
Government for guilt by association as the daughtet son-in-law of Sheikh Yusuf al-
Qaradawi, a prominent figure of the Muslim Brothmwt based in Qatar. The Government
initially claimed that Ms. al-Qaradawi and Mr. Khélhad been arrested for violating the
asset freeze imposed on Sheikh Yusuf al-Qaradafarédevelling more substantial
allegations against them that the asset in quedti@nvacation home in Ramses Village,
served as the meeting place for their father’'s cingts.

78. While the Government claims that Ms. al-Qaradawi kin. Khalaf were arrested and
charged for membership of an illegal terrorist groit has offered few details other than
making vague assertions that their home serveldeakitieout for the Muslim Brotherhood.
Nor have the two been formally charged or triedtf@ir alleged crime.

79. The Working Group cannot but conclude that Ms. at&@awi and Mr. Khalaf have
been arrested and detained for their family tieth 8iheikh Yusuf al-Qaradawi. This is the
only plausible explanation for the subversion of thqual protection of the law they
experienced, as observed above. No one shoulddrvele of liberty for the crimes, real or
not, committed by their family member by birth oamage in a free, democratic society.

80. For these reasons, the Working Group considers st al-Qaradawi and Mr.
Khalaf's deprivation of liberty constitutes a vititn of article 2 of the Universal Declaration
of Human Rights and articles 2 (1) and 26 of therimational Covenant on Civil and Political
Rights on the grounds of discrimination based athkand family relations aimed at and
resulting in ignoring the equality of human beirgsl that it therefore falls under category
V.

81. This case is one of several cases brought befergvibrking Group in the past five
years concerning the arbitrary deprivation of lipesf persons in Egypf The Working
Group recalls that, under certain circumstancedespread or systematic imprisonment or
other severe deprivation of liberty in violationtbé rules of international law may constitute
crimes against humanity.

Disposition
82. Inthe light of the foregoing, the Working Groumders the following opinion:

The deprivation of liberty of Ola Yusuf al-Qaradaamd Hosam al-Din Khalaf,
being in contravention of articles 2, 3, 5, 6,,79810, 11, 12, 13 and 25 of the
Universal Declaration of Human Rights, of articksz, 9, 10, 12, 14, 16, 17
and 26 of the International Covenant on Civil arditRal Rights, and of
article 16 (7) of the International Convention twe Protection of the Rights
of All Migrant Workers and Members of Their Famdljds arbitrary and falls
within categories |, Ill and V.

83. Consequent upon the opinion rendered, the WorkimyBrequests the Government
of Egypt to take the steps necessary to remedsgitbation of Ms. al-Qaradawi and Mr.
Khalaf without delay and bring it into conformityittvthe standards and principles set out in
international norms on detention, including thosé aut in the Universal Declaration of
Human Rights.

84. The Working Group considers that, taking into actall the circumstances of the
case, the appropriate remedy would be to immegdiatibase Ms. al-Qaradawi and Mr.
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Khalaf and accord them an enforceable right to amption and other reparations, in
accordance with international law.

85. The Working Group urges the Government to ensurtillaand independent
investigation of the circumstances surroundingattigtrary deprivation of liberty of Ms. al-
Qaradawi and Mr. Khalaf, and to take appropriatasnees against those responsible for the
violation of their rights.

86. Inaccordance with paragraph 33 (a) of its metluddgork, the Working Group refers
the present case to the Special Rapporteur orrécatud other cruel, inhuman or degrading
treatment or punishment and the Special Rappodauthe promotion and protection of
human rights and fundamental freedoms while coingeerrorism, for appropriate action.

Follow-up procedure

87. In accordance with paragraph 20 of its methodsarkwthe Working Group requests
the source and the Government to provide it witbrimation on action taken in follow-up
to the recommendations made in the present opimotuding:

(@) Whether Ms. al-Qaradawi and Mr. Khalaf haeerreleased and, if so, on
what date;

(b)  Whether compensation or other reparationsehbgen made to Ms. al-
Qaradawi and Mr. Khalaf;

(c)  Whether an investigation has been conductiedtihe violation of the rights of
Ms. al-Qaradawi and Mr. Khalaf and, if so, the ome of the investigation;

(d)  Whether any legislative amendments or chaimgpesactice have been made to
harmonize the laws and practices of Egypt withintsrnational obligations in line with the
present opinion;

(e)  Whether any other action has been taken jeiment the present opinion.

88. The Government is invited to inform the Working Gpoof any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is requiredexample, through a visit by the Working
Group.

89. The Working Group requests the source and the Gawent to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the

opinion if new concerns in relation to the casetaeight to its attention. Such action would
enable the Working Group to inform the Human Rig@suncil of progress made in

implementing its recommendations, as well as ailyréato take action.

90. The Working Group requests the Government to disssm through all available
means the present opinion among all stakeholders.

91. The Working Group recalls that the Human Rights@ilthas encouraged all States
to cooperate with the Working Group and requesteditto take account of its views and,
where necessary, to take appropriate steps to semhmedsituation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have takén.

[Adopted on 23 April 2018]

18 See Human Rights Council resolution 33/30, parands7.
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