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Opinion No. 22/2018 concerning Liu Feiyue and Huay Qi (China)

1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @n&ssembly resolution 60/251 and
Human Rights Council decision 1/102, the Councibuased the mandate of the
Commission. The Council most recently extendednthedate of the Working Group for a
three-year period in its resolution 33/30.

2. In accordance with its methods of work (A/HRQBH), on 8 December 2017, the
Working Group transmitted to the Government of @éncommunication concerning Liu
Feiyue and Huang Qi. The Government replied toctiramunication on 19 January 2018.
The State is not a party to the International Camion Civil and Political Rights.

3. The Working Group regards deprivation of libedy arbitrary in the following
cases:

(& When it is clearly impossible to invoke anygdé basis justifying the
deprivation of liberty (as when a person is kepti&tention after the completion of his or
her sentence or despite an amnesty law applicatiigrt or her) (category I);

(b)  When the deprivation of liberty results frometexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating
to the right to a fair trial, established in theilbrsal Declaration of Human Rights and in
the relevant international instruments acceptedhleyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category I);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category 1V);

(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or other iojpn, gender, sexual orientation,
disability, or any other status, that aims towasd<an result in ignoring the equality of
human beings (category V).
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Submissions

Communication from the source

4. Huang Qi, born on 7 April 1963, is a citizen ©hina. He resides in Shizhong
District, Neijiang City, Sichuan Province.

5. The source states that Mr. Huang is a promijemhalist. He was the director of
the Chinese human rights monitoring website, 6fWwang Human Rights Centtayhich

he established in 1998. After the establishmenthef website, the Centre started to
disseminate reports about alleged cases of enfalisagppearances and trafficking. By the
mid-2000s, the Centre had also begun reportingtber@lleged human rights violations,
and on complaints against government officials.

6. The source reports that Mr. Huang has beentedday the authorities since he
began his journalistic activity. He has served pwigon sentences, of eight years in total,
which were allegedly handed down in reprisal far Wwbrk. In 2003, Mr. Huang was given
a five-year sentence for “inciting subversion dditStpower”. In 2009, he was sentenced to
three years in prison for “illegal possession at&tsecrets”. According to the source, this
sentence relates to Mr. Huang's meeting with famibf children who died in schools that
collapsed during the 2008 earthquake in Sichuanifce.

7. After each release from prison, Mr. Huang resimeporting on the human rights
situation in China. Mr. Huang and 64 Tianwang HunRights Centre have received
international recognition, including the Report&¥thout Borders Press Cyber-Freedom
Prize, awarded to Mr. Huang in 2004, and the RepenVithout Borders Press Freedom
Prize, awarded to the Centre in 2016.

8. The source reports that, late in the evening8November 2016, Mr. Huang was
detained at his residence in Neijiang City by agpnately 15 police officers from the
cities of Chengdu, Mianyang and Neijiang. Policcefs also searched Mr. Huang’s home
and confiscated some of his possessions. Theyneeltd&iim without showing a warrant or
other decision by a public authority. Mr. Huang wHeen allegedly subjected to
incommunicado detention. Furthermore, it is repbtteat, when Mr. Huang was taken into
custody, his mother and a volunteer at 64 Tianwdoman Rights Centre, who has sent
messages about Mr. Huang's arrest, were also baild incommunicado by the
authorities.

9. The source also states that Mr. Huang was fdyraalested on 16 December 2016.
He is currently being held in custody at Mianyangy(Detention Centre, Sichuan
Province, by Mianyang City Public Security Bureau.

10.  The source specifies that Mr. Huang's detenti@s ordered by Sichuan Province
Public Security Department. According to the auties, the legal basis for the detention
was article 111 of the Criminal Law on the illegidsemination overseas of State secrets.
The article provides that whoever steals, spieh wétation to, buys or unlawfully supplies
State secrets or intelligence for a body, orgaiunabr individual outside the territory of
China shall be sentenced to fixed-term imprisonneémtot less than 5 years but not more
than 10 years. If the circumstances are espedallipus, he or she shall be sentenced to
fixed-term imprisonment of not less than 10 yeaos, life imprisonment. If the
circumstances are minor, he or she shall be sesdetacfixed-term imprisonment of not
more than 5 years, criminal detention, public sillargce or deprivation of political rights.

11. The source alleges that Mr. Huang was detaimedprisal for his exercise of the
rights to freedom of expression and of associatiomugh his work at 64 Tianwang Human
Rights Centre. Mr. Huang has allegedly suffered adttorture and other forms of ill-
treatment during his detention. The source notas Mr. Huang was detained at a time
when the authorities had intensified the suppressfagroups and individuals reporting on
alleged human rights abuses inside China. Two fjoammalists who had been volunteering

1 See http://64tianwang.com/ (available in Chineasg)o
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with the Centre were allegedly pressured by théhaiites, detained and eventually
imprisoned.

12. The source reports that, on 6 April 2016, 64nWiang Human Rights Centre
published a police document issued in March 2018bkySichuan Province Public Security
Department. The document ordered the authoritiesufgpress Mr. Huang’s journalistic
activity and the reporting by 64 Tianwang Humant®gCentre's website, claiming it to be
a reactionary overseas website that specializezbivding information on scandals inside
China to foreign countries. The source statestti@ipublication of the document appears
to have played a role in Mr. Huang’s current detantand has probably made him, his
colleagues and his website an even greater tavgété authorities. The source thus argues
that the authorities have violated Mr. Huang’'s tigto freedom of expression and of
association.

13.  According to the source, in February 2017, Miuang's lawyers met with
Mianyang City national security officers to discuss case. Officers allegedly told the
lawyers that the case related to State secretsnghe publication of the above-mentioned
police document. The source alleges that governmofficials retroactively classified the
police document as “top secret,” taking advantadeapholes in the national State Secrets
Law.

14. The source adds that Mr. Huang's case involvadous procedural and legal
violations. For instance, no official detention inetwas provided to Mr. Huang'’s family
when he was taken into custody, in violation ofcét83 of the Criminal Procedure Law.
The article stipulates that the Public Securitydsur must produce an official notice when
placing an individual under detention. The sourtso states that, during the first few
weeks, Mr. Huang was subjected to incommunicaderdien. It is alleged that the
authorities did not allow him to meet with a lawyfer the first eight months after his
arrest. The first visit by Mr. Huang's lawyer ortiyok place on 28 July 2017, eight days
after the police recommended his case for indictmBrior to that date, the authorities
refused to allow visits by the legal counsel on freunds that they might “endanger
national security”, as Mr. Huang’s case allegedlyoived “State secrets”. The source notes
that this restriction, contained in article 37 bétCriminal Procedure Law, is frequently
applied by the authorities in cases of detentiohwhan rights defenders. The source adds
that article 37 also states that detainees shailgiven access to a lawyer within 48 hours
of making the corresponding request. Accordingrtogiple 18 (1) and (2) of the Body of
Principles for the Protection of All Persons unday Form of Detention or Imprisonment,
a detainee should be entitled to communicate andutobwith his or her legal counsel and
should be allowed adequate time to do so, a safégbat Mr. Huang was denied.

15.  After the visit to the Detention Centre in J@@17, Mr. Huang’s lawyer reported
that his client’s long-standing health conditiord lgeteriorated further, and that, on 5 July
2017, the authorities at the Detention Centre hagped providing him with medical
treatment. This denial of medical care occurred rwlkeveral of Mr. Huang's health
problems turned life-threatening. His family angsarters thus began to fear that he might
die in detention. The source specifies that, in@Odr. Huang was diagnosed with an
incurable and potentially fatal condition, whichsu#ied in limited kidney function.
Reportedly, Mr. Huang must take nine doses of natitin each day to treat his condition.
Mr. Huang was frequently hospitalized, most regejust a few months before his current
detention. According to the source, Mr. Huang isigk of rapid renal failure. In addition,
he is suffering from hydrocephalus, heart diseasmphysema and the effects of
pneumonia. It is reported that he has lost a lateifht.

16. The source reports that Mr. Huang was intetszbdy rotating teams of several
dozen investigators, and forced to stand for fowsix hours a day over a period of several
weeks, despite his weak physical state. Reportedfigers tried to pressure him to confess
to the crimes of which he had been accused whilegbédeotaped. The source notes that
this is a common tactic employed by the authoritisgarding many other human rights
defenders in the past two years. The source olsénad the ongoing mistreatment of Mr.
Huang is similar to the retaliatory treatment reedi by him during previous periods of
incarceration. It is alleged that Mr. Huang wasnpftortured during those periods. Acts of
torture applied to Mr. Huang included physical asekual assaults. He was also often
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forced to sleep next to the toilet. In 2009, when Muang was in prison, his lawyers
reported that he had two tumours on his chest tbordagh, and that he was suffering from
headaches and cardiac issues. His lawyers thugstgglithat the authorities release Mr.
Huang on bail for medical treatment. However, thharities have never responded to this
request.

17.  The source reports that, in the course of Mraid)'s current detention, in January
2017, twice in February 2017 and also in April 20kig lawyers requested the authorities
to release him on bail on medical grounds. Howetleg, authorities turned down each
application. International and national human géttivists have unsuccessfully called on
the authorities to release Mr. Huang on humanitagaounds, citing his deteriorating
health and his alleged arbitrary detention. Mr. ktia lawyers also submitted a request to
Mianyang City Public Security Bureau to make putMc. Huang's medical history, any
medical treatment he has received, his diet ancb#mr information related to his health in
detention. However, Mianyang City Public Securityr&u refused to grant this request.

18.  The source submits that the denial of mediestinent for Mr. Huang confirms
well-documented instances of torture of incarcerdmgman rights defenders in China. The
source argues that Mr. Huang’s life-threateningthgaroblems qualify him for release on
medical grounds, according to the Measures fory@agrOut Medical Parole for Prisoners
issued by the Ministry of Justice. The source stdteat the failure or refusal by the
authorities to provide adequate medical treatmentit. Huang constitutes ill-treatment.
The source sustains that article 18 of the Reguiatin Detention Facilities and article 26
of the Measures for the Implementation of the Ratjuh on Detention Facilities, which
stipulate that incarcerated individuals in Chinawdd receive prompt medical care, have
not been enforced in the case of Mr. Huang. ltuisnsitted that the ill-treatment of Mr.
Huang by the authorities violates, among otherriv@gonal standards, the Convention
against Torture and Other Cruel, Inhuman or Degigadireatment or Punishment and the
Basic Principles for the Treatment of Prisoners.

19. The source submits that Mr. Huang was detagwdly because of his peaceful
exercise of his rights guaranteed by the Univdbgadlaration of Human Rights. The source
concludes that his detention falls within categibrfwhen the deprivation of liberty results
from the exercise of the rights or freedoms guaeahtby articles 7, 13, 14, 18, 19, 20, and
21 of the Universal Declaration of Human Rights).

20. Mr. Huang was previously the subject of a nundigoint urgent appeals sent on 8
December 2003, 30 November 2007, 18 June 2008 @nduly 2009, by the Working
Group on Arbitrary Detention, the Special Rapparten the promotion and protection of
the right to freedom of opinion and expression, $pecial Rapporteur on torture and other
cruel, inhuman or degrading treatment or punishriiet Special Rapporteur on the right
of everyone to the enjoyment of the highest attalnatandard of physical and mental
health and the Special Rapporteur on the situatidruman rights defenders. The Working
Group acknowledges replies from the Governmenttoh&received on 28 February 2008,
11 August 2008 and 18 December 2009.

21.  Mr. Liu, born on 5 February 1970, is a citizdrChina. He resides in Suizhou City,
Hubei Province.

22.  According to the source, Mr. Liu is an actiwastd a journalist. In 2006, he founded
the Civil Rights and Livelihood Watch websit&#he website contained reports on a wide
range of alleged abuses of rights based on infeoma&bllected from and about victims of
forced evictions, demolitions and secret detentiongyrant workers denied their rights,
unpaid teachers, rural children forced to drop ofitschool, and activists who were
involuntarily committed to psychiatric institution 1998, Mr. Liu joined a branch of the
banned China Democracy Party in Hubei ProvincenSxterwards, he began to research
and publish articles about non-violent civil anditpzal rights movements. A participant in
many advocacy campaigns, Mr. Liu belonged to agmfiactivists that, in 2003, launched
a movement that urged the Government to implemeiitiqgal reforms. In 2004, in an

2 See http://msguancha.com/ (in Chinese).
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effort to promote the right to health, he collec®eer 500 signatures from individuals
seeking more affordable medication.

23.  The source reports that, during the eveninddMNovember 2016, Mr. Liu was
taken into custody by national security officersSafizhou City. Allegedly, the officers did
not show any warrant or other decision by a pualithority. They searched his home and
confiscated computers, printed materials and ottelongings. At that time, Mr. Liu
messaged other activists, stating that nationalriigcofficers had taken him to a
“mountain village,” referring to a location wheree thad been detained on previous
occasions. On 18 November 2017, he was placediimna detention on suspicion of
“inciting subversion of State power”. On 23 Decemi#916, Mr. Liu was formally
arrested.

24.  The source reports that Mr. Liu is currentlynigeheld in custody by Suizhou City
Public Security Bureau in Suizhou City No. 1 DeimmtCentre. The legal basis for his
detention is article 105 (2) of the Criminal Law imeiting the subversion of State power,
which stipulates that those who incite others, pyeading rumours or slander, or by any
other means, to subvert State power or overthr@asttialist system, are to be sentenced
to a fixed term of imprisonment of not less thawefiyears, criminal detention, public
surveillance or deprivation of political rights.

25.  The source submits that Mr. Liu’s detentioarisact of reprisal for his human rights
advocacy work, particularly for his reporting ofrhan rights abuses on the Civil Rights
and Livelihood Watch website. The source sustdias Mr. Liu was detained when the
authorities intensified their suppression of grogwsl individuals reporting on alleged
human rights abuses inside China. On 6 Decembes, 28& police told Mr. Liu’s lawyer
that his client had been detained because he hablished articles that opposed the
socialist system”. In early August 2017, when repwnding Mr. Liu’'s case for indictment
to the local prosecutor, the police added the @hafdillegally disseminating State secrets
overseas”. The source argues that these actiorthebpolice reflect the Government’'s
attempt to curtail Mr. Liu’s right to freedom of gression.

26.  The source submits that there have been promeaid legal violations throughout
Mr. Liu’'s current period of detention. For instanddr. Liu's family did not receive a
detention notice after he was taken away on 17 Mdrez 2016. This lack of official police
notification violates article 83 of the Criminal d@edure Law, which stipulates that a
detainee’s family must be informed within 24 hoafter he or she is taken into custody.
The day after Mr. Liu was detained, the police aoméd as much verbally to his family
when they went to Suizhou City Public Security Buré¢o enquire as to his whereabouts.
Despite this verbal confirmation, the police dilll not provide an official detention notice.
The source adds that officers told Mr. Liu’s famiipt to speak out publicly about his
detention, or to seek assistance from the outsatélw

27. The source submits that the authorities hatemgted to intimidate Mr. Liu's
defence lawyers and have obstructed their workhenctise. Instances of such obstruction
included preventing the lawyers from gaining accessheir client. The authorities also
prevented lawyers from visiting Mr. Liu for thedirsix months of his detention. They were
thus denied visits on several instances, includimg December 2016, 12 December 2016,
21 January 2017 and 23 March 2017. Mr. Liu was aubnted his first meeting with a
lawyer on 25 May 2017. Since then, Mr. Liu has lsaderal meetings with his legal
counsel. The source adds that, soon after Mr. Ldégention, the judicial authorities
allegedly threatened his lawyer, leading to hintihglwork on Mr. Liu’s case.

28. The source reports that, when refusing to alasits by the legal counsel, the
authorities often cited concerns based on the grafri‘national security”, as Mr. Liu’'s
case involved a crime of “endangering State sefufithe source notes that this restriction,
provided for by article 37 of the Criminal Proceglwaw, is frequently applied in cases of
detained human rights defenders. The source rfud@gver, that the same provision of the
Criminal Procedure Law also stipulates that a detishould be given access to a lawyer
within 48 hours of making the corresponding requiskireover, pursuant to the Body of
Principles for the Protection of All Persons unday Form of Detention or Imprisonment,
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a detainee should be entitled to communicate andutobwith his or her legal counsel and
should be allowed adequate time to do so. Mr. Las allegedly denied this safeguard.

29. The source argues that the authorities predemteeak criminal case against Mr.
Liu, while apparently aiming to punish him with enfjthy prison sentence. Suizhou City
Public Security Bureau extended its investigatiewesal times, a move that is allegedly a
common indication that a case has a weak basisrifoinal prosecution. On 23 May 2017,
the Bureau recommended Mr. Liu’s case for indicttm@&m 8 July 2017, the prosecution
sent the case back to the police and extendedettiedpof investigation by one month. On
8 August 2017, Suizhou City Public Security Buregain announced that it recommended
indictment in Mr. Liu’s case, having added a sesiocriminal charge of “illegally
disseminating State secrets overseas” under attitleof the Criminal Law. The source
notes that, although the supplementary investiggteriod had lapsed, the Public Security
Bureau reportedly continued its investigation idearto “collect evidence” up to 11 August
2017. The investigation allegedly included inteatigg Mr. Liu at the Detention Centre.
The source submits that these actions by the dtidsoviolate the provisions of article 171
of the Criminal Procedure Law, pursuant to whicle tperiod of supplementary
investigation is limited to one month.

30. During Mr. Liu's detention, his lawyers haveimained that he is innocent of any
criminal charges, and applied for him to be reldasa bail. However, the authorities
denied this request.

31. The source notes that, prior to his currenem@in, Mr. Liu was subjected to
continuous harassment, beatings and detentionebguthorities. The authorities allegedly
carried out such acts against Mr. Liu in retaliatfor his activism. For instance, the source
reports that Mr. Liu was taken into custody in @&n 2016, shortly before the opening of
the Sixth Plenum of the Eighteenth Central Committé the Communist Party of China.
During that period, the police allegedly kept Miulat a guesthouse, tortured him and
threatened him with further punishment if he comtih his advocacy work. The authorities
have allegedly repeated this warning to Mr. Liuidgrhis current detention. The police
also detained Mr. Liu for a short period in Aug@etL6, before the Group of 20 Summit in
Hangzhou.

32. The source submits that Mr. Liu has been dethisolely due to the peaceful
exercise of his rights guaranteed under the Unadéeclaration of Human Rights, and that
his detentions falls within category Il (when thepdvation of liberty results from the

exercise of the rights and freedoms guaranteedtimfes 7, 13, 14, 18, 19, 20, and 21 of
the Universal Declaration of Human Rights).

33.  Mr. Liu was one of a number of individuals thebject of the joint urgent appeal
sent on 2 March 2011 by the Working Group on AdbitrDetention, the Working Group
on Enforced or Involuntary Disappearances, the i@pBapporteur on the independence of
judges and lawyers, the Special Rapporteur on dmeedf expression, the Special
Rapporteur on human rights defenders and the SpgRajgorteur on torture.

Response from the Government

34. On 8 December 2017, the Working Group transahitthe allegations from the
source to the Government under its regular comnatioic procedure. The Working Group
requested the Government to provide detailed inftion by 7 February 2018 about the
current situation of Mr. Huang and Mr. Liu. The Wimg Group also requested the
Government to clarify the legal provisions justifgi their continued detention, and the
compatibility of their detention with the obligatis of China under international human
rights law. In addition, the Working Group callegam the Government to ensure the
physical and mental integrity of Mr. Huang and Miu.

35.  The Government responded to the regular contation on 19 January 2018. In its
response, the Government states that Mr. Huangsyaear-old, residing in Neijiang City,

Sichuan Province. He is accused of the crime efgdlly disseminating State secrets
overseas. Mr. Huang has been placed in criminandien according to law by the public
security bodies of Sichuan Province on 28 Novenitis6. On 16 December 2016, the
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prosecution approved Mr. Huang'’s arrest. Mr. Huantgse has been reviewed and filed
for indictment.

36.  Furthermore, the Government states that Mrid.au48-year-old male from Suizhou
City, Hubei Province. Having been accused of thimerof inciting subversion of State

power, on 18 November 2016, Mr. Liu was placedrimimal detention according to law

by the public security bodies of Hubei Province. ZBDecember 2016, the prosecution
approved Mr. Liu's arrest. On 23 May 2017, Mr. ISutase was submitted to the local
prosecution service for indictment. It was subsetjydiled for prosecution on 6 December
2017.

37. The Government also states that China is atgogioverned by the rule of law,
which protects all legal rights enjoyed by crimirsaispects according to law. During the
period of review for indictment, procuratorial bedidid not find that confessions made to
public security organs had been extracted undexsguor that those organs had committed
any other legal violations in collecting evidenchile investigating Mr. Huang or Mr. Liu.
Moreover, the criminal suspects did not file compa related to the extraction of
confessions under duress and any other acts oWfillavidence collection. Accusations
that, among other things, Mr. Huang and Mr. Liuvéadeen tortured and ill-treated” are
inconsistent with case facts.

Further comments from the source

38. On 14 February 2018, the Government'’s reply treassmitted to the source for its
additional comments, with a request to reply byMarch 2018. The source responded on
14 March 2018.

39. Inits response, the source contests the salumiby the Government and reiterates
that Mr. Huang's case has involved attempts byipugacurity organs to extract a criminal

confession under duress, he has been subjectedittioet and other forms of ill-treatment

and there have been formal complaints filed aboci snistreatment.

40. The source notes that Mr. Huang has consigteafused to confess to criminal
behaviour during police interrogations, accordiagndividuals familiar with his case. His
case was sent for prosecution to the Mianyang Bégple’s Court. Due to Mr. Huang'’s
refusal to plead guilty to the alleged crimes, asenthat might have seen him being granted
“clemency”, for example, in the form of lighter gahment, the Mianyang City People’s
Procuratorate reportedly recommended that Mr. Hlmngentenced to between 12 and 15
years in prison. The source maintains that Mr. Higmrcurrent detention, the criminal
charges against him and any criminal punishmehisrregard constitute a violation of his
rights to free expression and of association.

41.  According to the source, contrary to the Gowegnt’s claim that Mr. Huang has not
been subjected to torture, he continues to be degprof treatment for serious medical
conditions, contributing to fears that he will die custody. Mr. Huang is not receiving
sufficient treatment for nephritis (inflammationtbe kidneys), which has developed due to
the fact that he suffers from crescentic glomerefmitis, a potentially fatal kidney
condition that has not been treated in detention. Wuang has also faced several other
forms of mistreatment in detention. He has repdytbden beaten by guards and by fellow
detainees, acting on the orders of the guardsHJang has not been provided with toilet
paper. His living allowance in detention has beezdn, preventing him from purchasing
daily necessities. Mr. Huang has reportedly begmided of healthy food and, due to poor
nutrition and untreated medical conditions, helbasmore than 20 kg whilst in detention.

42.  The source reports that Mr. Huang’s originalyler filed complaints about the

mistreatment of Mr. Huang. This defence counseb gisnted interviews to independent
media outlets that have reported such abuses.ditiad Mr. Huang’s family has written

letters to Sichuan Province Higher People’s Comd Mianyang City People’s Court,

appealing for his release on medical grounds. Keitdi the above-mentioned authorities
have provided a response.

43.  Additionally, the source clarifies that the tarities took reprisals against Mr.
Huang’s legal counsel, first depriving him of hight to defend Mr. Huang, and then
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blocking him from practicing his profession. Praatarial and court officials repeatedly
denied requests by Mr. Huang's lawyer for accesBigoclient’s criminal case files. It is

further alleged that national security officersqgiuently questioned Mr. Huang's lawyer
about his representation of Mr. Huang. On 22 Jan@48, Mr. Huang’s lawyer received

an advance notice of administrative punishment ftbe Guangdong provincial judicial

authorities, informing him that he was going toeldss licence to practice law. After he
filed an application to contest this decision, hasvgranted a hearing with the provincial
judicial bureau on 3 February 2018. After the hagrihe judicial authorities rescinded Mr.
Huang’s lawyer’s license to practice law.

44. In relation to the case of Mr. Liu, the souraggues that contrary to the
Government’s response, Mr. Liu’s case has involieimpts by public security officials to
extract a criminal confession under duress, pdatityuthrough pressure applied to his
family.

45. It is further reported that, following harassindy national security officers, a
member of Mr. Liu's family and a family friend urgehim to confess to criminal
wrongdoing. In addition, the authorities have clpseanonitored the content of
communications and the channels of communicatidwden Mr. Liu's above-mentioned
family member and the outside world.

46.  The source reports that, on 12 December 2016ther lawyer met with Mr. Liu in
detention, and learned from him that he had bedicted a week earlier for “inciting
subversion of State power”, but that the “Stateredst charge against him had been
dropped. The indictment outlined “six major crinfirlegations” against Mr. Liu. The
source notes that activities outlined by the protms focus on Mr. Liu’s exercise of his
rights to free expression, assembly and associafiogy include:

(&)  Writing and publishing articles describing thelitical system of China as
“autocratic”;

(b)  Writing annual reports critical of human rightiolations in China, in
particular during police “stability maintenance”ayptions, and the ongoing use of forced
psychiatric detention of human rights defenders;

(c)  Publishing articles and commentary about ‘tmlly sensitive” events that
expose alleged abuses of human rights by the Gmesrt)

(d)  Planning to publish cartoons and posters é&xpiose alleged violations of
human rights by the Government and call for theasé of prisoners of conscience;

(e)  Conducting interviews with foreign media thetpose alleged abuses of
human rights in China;

)] Establishing the Civil Rights and Livelihood ai¢h human rights website,
with the assistance of foreign entities.

47.  The source maintains that Mr. Liu’s currenteddibn, the criminal charges against
him and any criminal punishment in his regard cituist a gross violation of his rights to
free expression and association.

Discussion

48. The Working Group notes with appreciation thmeety engagement of both the
Government of China and the source in providingh@sbions in relation to the detention
of Mr. Huang and Mr. Liu.

49. The Working Group has in its jurisprudence ldi&thed the ways in which it deals
with evidentiary issues. If the source has esthbtisa prima facie case for breach of
international requirements constituting arbitrasteshtion, the burden of proof should be
understood to rest upon the Government if it wishesrefute the allegations (see
A/HRC/19/57, para. 68).

50. In the present case, the Working Group was ioced that Mr. Huang is a
prominent journalist in China, that he was the die of the Chinese human rights
monitoring website 64 Tianwang Human Rights Centvhich disseminates reports on
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alleged enforced disappearances, trafficking, humights violations and complaints
against Government officials.

51. The Working Group was also convinced that Mu. ik an activist and a journalist,
that he founded the Civil Rights and Livelihood Bratvebsite, which disseminates reports
on alleged abuses of rights, for example on foregittions and demolitions, secret
detentions, migrant workers denied of their rightspaid teachers, rural children forced to
drop out of school, and activists who were involuily committed to psychiatric
institutions.

52.  The Working Group is mindful of the fact that.Mluang is accused of the crime of
illegally disseminating State secrets overseaslevWir. Liu stands accused of the crime of
inciting subversion of State power.

53.  In this regard, the Working Group considers tha above-mentioned charges are so
vague and broad that they could, as in the presesa, result in penalties being imposed on
individuals who had merely exercised their rightsler international law. As the Working
Group has previously stated, the principle of lgégakquires that laws be formulated with
sufficient precision so that the individual can egx and understand the law, and regulate
his or her conduct accordingtyMoreover, the Working Group considers that, in som
circumstances, laws may be so vague and overlydbtioat it is impossible to invoke a
legal basis justifying the deprivation of liberty.

54.  The Working Group recalls that, following itffical visits to China in 1997 and
2004, it emphasized in its reports that vague angrecise offences jeopardize the
fundamental rights of those who wish to exerciggrthight to hold an opinion, or exercise
their freedoms of expression, the press, assenmdyreligion, and that they are likely to
result in arbitrary deprivation of liberty. The Warg Group recommended that those
crimes be defined in precise terms, and that latiji measures be taken to introduce an
exemption from criminal responsibility for those avipeacefully exercise their rights
guaranteed in the Universal Declaration of HumaghRi#

Category |1

55.  The Working Group is aware that Mr. Huang and Mu both carry out human
rights advocacy work, through the reporting of hamights abuses on the 64 Tianwang
Human Rights Centre and the Civil Rights and Livetid Watch websites. The Working
Group was also convinced by the allegations ofsth&ce, which were not rebutted by the
Government, that Mr. Huang and Mr. Liu were detdifier the exercise of their rights as
human rights defenders.

56. The Working Group notes that the work of humights defenders is protected by
the Universal Declaration of Human Rights, whicbagnizes that everyone has the right to
hold opinions without interference, the right teddom of expression which includes
freedom to seek and impart information and ideaalld{inds through any media of choice,
and the right to freedom of peaceful assembly aindssociatior?. The work of human
rights defenders is also protected by the Declamatin the Right and Responsibility of
Individuals, Groups and Organs of Society to Pravaotd Protect Universally Recognized
Human Rights and Fundamental Freedoms, which sthtsseveryone has the right,
individually and in association with others, to mme and to strive for the protection and
realization of human rights and fundamental freeslah the national and international
levels®

See, e.g., opinion No. 41/2017, paras. 98-101.

See E/CN.4/1998/44/Add.2, paras. 42-53, 106-107.@8db) and (c); and E/CN.4/2005/6/Add.4,
paras. 73 and 78 (e).

See Universal Declaration of Human Rights, arts209

See Declaration on the Right and Responsibilityndfiduals, Groups and Organs of Society to
Promote and Protect Universally Recognized HumantRigihd Fundamental Freedoms, arts. 1 and 5
(a); and General Assembly resolution 70/161, g&ran which the Assembly called upon States to
take concrete steps to prevent and put an encttarbitrary arrest and detention of human rights
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57.  The Working Group is therefore of the view ttie detention of Mr. Huang and Mr.
Liu, being contrary to articles 19 and 20 of theivdnsal Declaration of Human Rights, is
arbitrary under category |II.

58. The Working Group refers the matter to the &bdRapporteur on human rights
defenders for further consideration of the circianses of the case and, if necessary,
appropriate action.

Category |11

59. The Working Group is aware that, on 28 Noven#iH6, Mr. Huang was detained

at his residence by a number of police officerspwid not show an arrest warrant or other
decision by a public authority. Initially, Mr. Hugnwas subjected to incommunicado
detention. He was formally arrested on 16 Decerib&s.

60. As the Working Group has consistently arguediding persons incommunicado is

not permitted under international human rights kegause it violates the right to challenge
the lawfulness of detention before a court. ThectpeRapporteur on torture has also
argued that the use of incommunicado detentiondhkibpited under international law (see
A/HRC/13/39/Add.5, para. 156). The Working Groupertifore considers that the

incommunicado detention of Mr. Huang violates &8c9, 10 and 11 (1) of the Universal
Declaration of Human Rights.

61. The Working Group was also convinced that, @rNbvember 2016, Mr. Liu was
arrested by national security officers who did sledw any warrant or other decision by a
public authority. He was subsequently placed imaral detention on suspicion of “inciting
subversion of State power”. On 23 December 2016 LMrwas formally arrested.

62. The Working Group was persuaded that, duriegattiests of Mr. Huang and Mr.
Liu, the authorities did not inform them of the seas of the arrest. The Working Group
would like to recall that persons deprived of tHéerty are to be informed about their
rights and obligations under law through appropriatd accessible means. Among other
procedural safeguards, this includes the rightadrifiormed, in a language and a means,
mode or format that the detainee understands,efahsons justifying the deprivation of
liberty, the possible judicial avenue to challeribe arbitrariness and lawfulness of the
deprivation of liberty and the right to bring precéngs before the court and to obtain
without delay appropriate and accessible remedies.

63. The Working Group also was convinced thatath#horities denied Mr. Huang the
opportunity to meet with his lawyer for the firdglet months after his apprehension, and
that the first meeting between Mr. Huang and higykr took place only on 28 July 2017.
The Working Group is also aware that the authariieevented lawyers from visiting Mr.
Liu for the first six months of his detention. Theyere thus refused visits on several
instances, including on 6 December 2016, 12 Decergb&6, 21 January 2017 and 23
March 2017. Mr. Liu was only granted his first megtwith his lawyer on 25 May 2017.

64. The Working Group would like to recall that pens deprived of their liberty are to
have the right to legal assistance by counsel eir tbhoice, at any time during their
detention, including immediately after the momeinggprehension. Upon apprehension, all
persons are to be promptly informed of this riggihis right entitles persons deprived of
liberty to be accorded adequate time and facilitteprepare their case, including through
disclosure of informatiofi.Legal counsel are to be able to carry out theinctions
effectively and independently, free from fear ofpnisal, interference, intimidation,

defenders, and in that regard strongly urged tlease of persons detained or imprisoned, in vimtati
of the obligations and commitments of States umtternational human rights law, for exercising
their human rights and fundamental freedoms.

See United Nations Basic Principles and GuideloreRemedies and Procedures on the Right of
Anyone Deprived of Their Liberty to Bring ProceedirBefore a Courprinciple 7, para. 10.

8 lbid., principle 9, para. 12.
° lbid., para. 14.
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hindrance or harassment. Authorities are to regiecprivacy and confidentiality of legal
counsel-detainee communicatiofis.

65. The Working Group was convinced that, in thespnt case, Mr. Huang and Mr. Liu
were not informed of their right to legal counsetle®e moment of the arrest, and neither of
them could communicate nor consult with their legalinsel, nor were they allowed
adequate time to prepare their defence in the diggit months of detention, in the case of
Mr. Huang, and in the first six months of detentiaonthe case of Mr. Liu. The right to
legal representation is a fundamental prerogativpessons deprived of their liberty in
order to be able to guarantee their right to chgkethe lawfulness of the detention. Such
acts and omissions by the authorities are a vaiadf due process of law guarantees, and
are of such gravity that they render the detentibir. Huang and Mr. Liu in violation of
articles 9 and 10 of the Universal Declaration oftthn Rights. Their deprivation of liberty
is therefore arbitrary under category lIl.

66. In view of the allegations of torture and otf@ms of cruel or inhumane treatment
or punishment by the authorities against Mr. Huand Mr. Liu, the Working Group refers
this case for appropriate action to the SpecialpRepurs on torture and on health.

67. Lastly, and given the continuing internationahcern regarding the deprivation of
liberty of human rights defenders, the Governmeay mvish to consider the present to be
an appropriate time to work with human rights med$ras to bring its laws into
conformity with its international obligations und#re Universal Declaration of Human
Rights. The Working Group would welcome the oppuitiuto conduct an official country
visit to constructively assist the Government ofir@hin this process. Furthermore, the
Working Group encourages the Government of Chinaadoede to and to ratify the
International Covenant on Civil and Political Right

Disposition
68. In the light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Huang Qi and Liu Fe&; being in contravention of
articles 9, 10, 19 and 20 of the Universal Declarabf Human Rights, is arbitrary
and falls within categories Il and llI.

69. The Working Group requests the Government afi&to take the steps necessary to
remedy the situation of Mr. Huang and Mr. Liu witit@elay and bring it into conformity
with the relevant international norms, includinggh set out in the Universal Declaration
of Human Rights.

70.  The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to releaséHMaeng and Mr. Liu immediately and

accord them an enforceable right to compensatidroéimer reparations, in accordance with
international law.

71. The Working Group urges the Government to ensarfull and independent
investigation of the circumstances surrounding dhgtrary deprivation of liberty of Mr.

Huang and Mr. Liu, and to take appropriate measwagainst those responsible for
violations of their rights.

72.  In accordance with paragraph 33 (a) of its wdshof work, the Working Group
refers the present case to the Special Rappomeuiarture, on health and on human rights
defenders, for appropriate action.

Follow-up procedure

73. In accordance with paragraph 20 of its methofisvork, the Working Group
requests the source and the Government to providéh information on action taken in
follow-up to the recommendations made in the prespimion, including:

(&8  Whether Mr. Huang and Mr. Liu have been reddaand, if so, on what date;

10 |bid., para. 15.
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(b)  Whether compensation or other reparations lmeen made to Mr. Huang
and Mr. Liu;

(c)  Whether an investigation has been conductéd the violation of Mr.
Huang'’s and Mr. Liu’s rights and, if so, the outenf the investigation;

(d)  Whether any legislative amendments or changgsactice have been made
to harmonize the laws and practices of China wgliriternational obligations in line with
the present opinion;

(e)  Whether any other action has been taken tteimrgnt the present opinion.

74.  The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is required, example, through a visit by the
Working Group.

75.  The Working Group requests the source and theeBment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the
opinion if new concerns in relation to the case lam@ught to its attention. Such action
would enable the Working Group to inform the Hunffights Council of progress made in
implementing its recommendations, as well as ailyréato take action.

76.  The Government should disseminate throughvailable means the present opinion
among all stakeholders.

77. The Working Group recalls that the Human Rig@tuncil has encouraged all
States to cooperate with the Working Group andestpd them to take account of its views
and, where necessary, to take appropriate stepsiedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have taken.

[Adopted on 23 April 2018]

11 See Human Rights Council resolution 33/30, parand37.



