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1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @n&ssembly resolution 60/251 and
Human Rights Council decision 1/102, the Councibuased the mandate of the
Commission. The Council most recently extendednthedate of the Working Group for a
three-year period in its resolution 33/30.

2. In accordance with its methods of work (A/HRQEH), on 22 December 2017 the
Working Group transmitted to the Government of Aaigh a communication concerning
William Yekrop. The Government replied to the commication on 21 February 2018. The
State is a party to the International Covenant il @nd Political Rights.

3. The Working Group regards deprivation of libeayarbitrary in the following cases:

(& When it is clearly impossible to invoke anygdé basis justifying the
deprivation of liberty (as when a person is kepti&tention after the completion of his or
her sentence or despite an amnesty law applicatiiart or her) (category I);

(b)  When the deprivation of liberty results frometexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22, 25,
26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating
to the right to a fair trial, established in theilbrsal Declaration of Human Rights and in
the relevant international instruments acceptedhleyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category I);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category 1V);

(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or other iojpn, gender, sexual orientation,
disability, or any other status, that aims towasd<an result in ignoring the equality of
human beings (category V).

* In accordance with paragraph 5 of the Working@r's methods of work, Leigh Toomey did not
participate in the discussion of the present case.
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Submissions

Communication from the source

4. William Yekrop, born in 1984, is a Dinka man fioSouth Sudan (as it is now
known). He usually resides at the Christmas Islamadigration Detention Centre, Australia.

Background

5. The source reports that Mr. Yekrop’s early lifethe Sudan and in an Egyptian

refugee camp was marked by hardship, violence eagkdy. He grew up in the Sudan

during the second Sudanese civil war between theedment of the Sudan and the Sudan
People’s Liberation Army, which was reportedly aiehe longest and bloodiest civil wars

ever recorded. Approximately 2 million people deating that war and approximately 4

million people were displaced. In addition, it waportedly marked by gross human rights
violations, including the use of child soldiers,@rtation of limbs and sexual slavery.

6. The source indicates that Mr. Yekrop's fatherved with the Sudan People’s
Liberation Army as a soldier. Mr. Yekrop was appnoately 5 years old when his father
was killed. Before and after his father’s deatheRkperienced extreme violence, including
being trained as a child soldier and witnessing yrdaaths. According to the source, Mr.
Yekrop’s family was forced to flee the Sudan whés dider brother turned 18 years old
and was in danger of being conscripted by the Seslamilitary, which fought against the
Sudan People’s Liberation Army. If Mr. Yekrop’s biner had been conscripted, he would
have been forced to fight against his own peopt family, and his dead father’s fellow
soldiers. As a result, Mr. Yekrop and his familgdlfrom the Sudan to an Egyptian refugee
camp.

7. According to the source, Mr. Yekrop remembeddifigg scared and in danger for the
three years his family lived in the refugee camp Hgypt. As there was limited
humanitarian assistance available at this camg kit Yekrop and his brother worked to
support the family.

8. The source reports that on 22 August 2003, Mkr¥p, his mother and his siblings
were granted humanitarian visas. On 10 October 20B3Yekrop and his family arrived
in Australia, when he was approximately 16 yeard. dh granting Mr. Yekrop a
humanitarian visa, the Government of Australia geiped his refugee status and the fact
that any return to South Sudan would constituteuleiment.

9. The source reports that when Mr. Yekrop anddnsly arrived in Australia, he was
excited about his new life and had plans for hisiret He wanted to learn English, get
educated and work. He reportedly commenced intenBinglish classes and completed
year 12. On arrival in Australia, it was the fitghe in Mr. Yekrop’s life that he had felt
safe. He felt that he could relax for the firsteimnd would no longer have to be afraid and
cautious all the time.

10. However, although Mr. Yekrop was finally phydlg safe in Australia, his
underlying psychological issues were not addresSedarrival in Australia, he received no
counselling or other support to deal with his tratimpast.

11.  Within six months of arriving in Australia, Mi¥ekrop reportedly began self-

medicating with drugs and alcohodnd on 25 April 2004, he was convicted of low-leve
property damage. Thereafter, he was convicted ofemaus offences relating to property
damage, drink-driving, dangerous driving, violeracel miscellaneous other offences. The
source notes that Mr. Yekrop was convicted of a lmemof offences while he was still a

minor. He has reportedly served prison sentencasesult of these convictions.

12.  According to the source, on 9 August 2011, Mekrop received notice of the
intention of the Department of Immigration and BerdProtection to consider cancellation

1 The source refers to several reports that illtstitze problems experienced by refugees from South
Sudan in settling into their new lives in a safgimmment. These problems include alcohol and other
substance abuse and mental health issues. Thésesfaportedly apply to Mr. Yekrop.
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of his global special humanitarian (subclass 208p.vThe Department cancelled Mr.
Yekrop’s visa on 24 May 2013, owing to concernswulios character, but giving him the
right to apply for revocation of cancellation. Témurce indicates that under section 501 of
the Australian Migration Act 1958, the Minister lofimigration and Border Protection may
cancel a person’s visa if the Minister believed the person does not meet the character
requirements as set out in that section. Due toYeékrop’s criminal history, the Minister
determined that he did not meet such characteirssgants.

13. The source reports that on 22 January 2014pwimlg the cancellation of his
humanitarian visa, Mr. Yekrop applied for a proi@et(class XA) visa.

Arrest and detention

14.  According to the source, on 1 May 2014, Mr. Mgkwas detained by officials from
the Department of Immigration and Border Protectiofiowing the completion of his last
prison sentence upon his release from prison. Heimally administratively detained at
Villawood Immigration Detention Centre and he hiaes been moved to Christmas Island
Immigration Detention Centre, where he remainsaie d

15. On 31 May 2014, Mr. Yekrop’s protection visgbgation of 22 January 2014 was
refused by the Department of Immigration and Bofdetection. He appealed the refusal
before the Refugee Review Tribunal. On 30 Septen29dd, the Tribunal remitted the
refusal to the Department, with the recommendatian Mr. Yekrop met the definition of a
refugee as a member of a particular social groefuiinees and people with mental health
disorders). On 23 October 2014, the cancellatioMofYekrop’s humanitarian visa was
confirmed.

16. On 3 February 2015, the Department of Immigratand Border Protection sent
notice of the intention to consider refusal of @tpction visa. On 5 August 2016, the
Minister again refused to grant Mr. Yekrop a prtitet (class XA) visa, due to character
concerns. On 15 August 2016, Mr. Yekrop appealatighcond rejection of his protection
visa application to the Administrative Appeals Tnial, and on 31 October 2016, the
Tribunal upheld the Minister’'s decision not to gréfir. Yekrop a protection visa. On 17
August 2016, the Full Federal Court of Australidneldl the cancellation of Mr. Yekrop’s
humanitarian visa.

17.  The source indicates that Mr. Yekrop is beiataohed on the basis of the Australian
Migration Act 1958. The Act specifically provides sections 189 (1) and 196 (1) and (3)
that unlawful non-citizens must be detained andt kapdetention until they are: (a)

removed or deported from Australia; or (b) grangedisa. In addition, section 196 (3)
specifically provides that “even a court” cannotease an unlawful non-citizen from

detention, unless the person has been grante@d.a vis

18.  According to the source, Australian law thusvies that a non-citizen can be
released from administrative detention only if tlaeg removed from Australia or granted a
visa. However, the source notes that Mr. Yekroposeligible to apply for any other type

of visa.

19. The source also notes that given that Mr. Yjghras previously been recognized as
a refugee by the Department of Immigration and Botrotection, and given the current
emergency situation in South Sudan, he cannot bewed from Australia without it
constituting refoulement. Furthermore, as notedvapdoth the Department and the
Minister have refused to grant Mr. Yekrop a visa.

20. The source further notes that it is unclearthdreSouth Sudan would accept Mr.
Yekrop as a citizen. He left the Sudan before S&utan was an independent country.
South Sudan would reportedly first have to grant Wekrop citizenship before he could be
returned to the country. Given the current humaiaitecrisis in South Sudan, it is unlikely
that South Sudan would process such a citizenslgjpest, particularly if the request would
result in the return of a person to South Sudantlausl place further pressure on the already
strained resources of that country.

21. In addition, the source notes that it is uijikgiven that Mr. Yekrop is a Dinka
man and the son of a Sudan People’s Liberation Asalgier that the Sudan would accept
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him back. According to the source, it is thus exteéy unlikely that Mr. Yekrop could be
returned to the Sudan or South Sudan.

Analysis of violations

22.  The source asserts that Mr. Yekrop’s detentmmstitutes an arbitrary deprivation
of his liberty under categories Il, Ill, IV and Vf dhe categories applicable to the
consideration of cases by the Working Group.

Category |1

23.  The source submits that Mr. Yekrop has beemidep of liberty as a result of the

exercise of his rights guaranteed under articleoflthe Universal Declaration of Human

Rights, whereby everyone has the right to seeki@mahjoy in other countries asylum from

persecution. Mr. Yekrop came to Australia as ageéuin exercise of his right to seek and
enjoy asylum. Had he not travelled to Australiaseek asylum, Mr. Yekrop would not

currently be detained.

24.  According to the source, Mr. Yekrop has alserbeeprived of his liberty in
contravention of article 26 of the Internationaiv€nant on Civil and Political Rights. As a
non-Australian citizen, Mr. Yekrop is subject to n@distrative detention, whereas
Australian citizens in the same position as Mr. hogk namely those who have served
custodial sentences, are not subject to adminigrdetention following the completion of
their criminal sentence.

Category |11

25.  The source submits that the international norefeting to the right to a fair trial

have not been observed in relation to Mr. Yekrog&tention, specifically the rights

protected under articles 9 and 10 of the Univebsatlaration of Human Rights and article
9 of the Covenant.

26.  The source notes that the Human Rights Comeniitteits general comment No. 35
(2014) on liberty and security of person, requitkat detention must be justified as
reasonable, necessary and proportionate in thedigthe circumstances and reassessed as
it extends in time (para. 18).

27.  Nevertheless, the source highlights the faet #r. Yekrop has been held in

administrative detention for more than three ye@le Government of Australia and the
Department of Immigration and Border Protectiongbgnting Mr. Yekrop a humanitarian

visa, recognized him as a person who engages tn&rgts protection obligations. South

Sudan is currently experiencing a period of hunaai@ih emergency. As such, even if he
was a citizen of South Sudan (which he is not), mtyrn of Mr. Yekrop to South Sudan

would constitute refoulement.

28. The source thus submits that unless Mr. Yeksopeleased from administrative
detention, he will be in detention indefinitely.v@n that he cannot return to South Sudan,
his detention is not reasonable. Furthermore, Iseréportedly participated in a variety of
rehabilitation and counselling programmes. The @®uhus argues that Mr. Yekrop no
longer represents a threat to the Australian conitiyyuend his detention is not necessary or
proportionate. According to the source, there is ewidence that the Department of
Immigration and Border Protection has reassessedYkkrop’s detention as it extends in
time.

Category IV

29. The source submits that Mr. Yekrop, as a reieegnrefugee who is subject to
prolonged administrative custody, has not beenaguaed the possibility of administrative
or judicial review or remedy.

30. As mentioned above (see para. 17), the Australligration Act 1958 specifically
provides in sections 189 (1) and 196 (1) and (&) timlawful non-citizens must be detained
and kept in detention until they are: (a) removedeported from Australia; or (b) granted
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a visa. Section 196 (3) specifically provides thaten a court” cannot release an unlawful
non-citizen from detention, unless the person leaslgranted a visa.

31. Inthis regard, the source notes that the iighrt of Australia, in its 2004 decision
on Al-Kateb v. Godwin, upheld mandatory detention of non-citizens agaatjte that is not
contrary to the Constitution of Australia. The smirlso notes that, in its decisionMin. C.

v. Audtralia, the Human Rights Committee held that there igffective remedy for people
subject to mandatory detention in Australia (seePRL/76/D/900/1999, para. 7.4). The
source submits that Mr. Yekrop therefore lacks ahgnce of his detention being the
subject of a real administrative or judicial reviesmedy.

Category V

32.  According to the source, Australian citizensl @on-citizens are not equal before
the courts and tribunals of Australia. The effeetresult of the decision of the High Court
in Al-Kateb v. Godwin is that while Australian citizens can challengemadstrative
detention, non-citizens cannot.

Response from the Gover nment

33. On 22 December 2017, the Working Group trartsthithe allegations from the
source to the Government under its regular comnatinics procedure. The Working
Group requested the Government to provide, by Adruaey 2018, detailed information
about the current situation of Mr. Yekrop and aognenents on the source’s allegations.

34. Initsreply of 21 February 2018, the GoverntradrAustralia reiterated that it takes
its protection obligations very seriously, and pt®tection arrangements are premised on
the fundamental obligation of non-refoulement.

35. In relation to the specific case, the Governneenfirms that Mr. Yekrop arrived in
Australia on 10 October 2003 as the holder of dalepecial humanitarian visa (subclass
202) as a dependant on his mother’s visa. The Gawent notes that since his arrival, Mr.
Yekrop has received over 40 convictions for a raofjeffences, including destroying or
damaging property, drink-driving, driving vehiclegthout a licence, larceny and common
assault.

36. It was due to Mr. Yekrop’s criminal convictiotisat the Department of Home
Affairs considered cancelling his visa on two s@paoccasions. On 31 May 2007 and 12
January 2010, Mr. Yekrop was advised that his wsald not be cancelled and he was
issued with a warning letter on both occasionsicatihg that any future criminal conduct
could result in his visa being cancelled.

37.  Following further criminal convictions, Mr. Yelp's visa was indeed cancelled on
8 November 2012 under section 501 of the Austrdifggration Act. On 6 May 2013, Mr.
Yekrop sought review of the decision to cancel Viga at the Administrative Appeals
Tribunal, but since this application was lodgedsai¢ the required time frame, the
Tribunal found that it had no jurisdiction to rewie¢he decision. As Mr. Yekrop was
released from prison on 1 May 2014, he was detaimeter section 189 of the Act and
transferred to an immigration detention facilitye Has remained in immigration detention
since then.

38. On 22 January 2014, Mr. Yekrop lodged a prairatisa (subclass 866) application.
On 31 May 2014, he was found not to engage the=gtion obligations of Australia, and

the Department of Home Affairs refused his protectrisa application. Further to this, Mr.

Yekrop sought review of the refusal decision at Refugee Review Tribunal on 4 July

2014, and on 1 October 2014, the Tribunal remittexicase to the Department of Home
Affairs with the direction that Mr. Yekrop was fodino engage the protection obligations
of Australia.

39. On 3 July 2014, Mr. Yekrop lodged an applicafior a bridging visa (subclass 050),
which was deemed invalid on 7 July 2014 since he v@viously had a visa cancelled
under section 501 of the Australian Migration Act.
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40. According to the Government, on 8 October 2(NI4, Yekrop’s protection visa
application was referred for refusal consideratioder section 501 of the Act and he was
issued with a notice of intent to consider refusal 3 February 2015. Following
consideration of Mr. Yekrop’s case, the Departnadritiome Affairs refused his protection
visa application under section 501 of the Act oAugjust 2016. On 15 August 2016, Mr.
Yekrop sought review of the decision to refuse pistection visa application at the
Administrative Appeals Tribunal, which affirmed tecision on 31 October 2016.

41. On 28 February 2017, the Department of Homaifsffcommenced an assessment
of Mr. Yekrop’'s case against the section 195A nwarial intervention guidelines for
possible referral to the Minister. On 24 Octobet 20his case was found not to meet the
guidelines for referral due to his criminal histoayvisa cancelled under section 501 of the
Australian Migration Act and another visa refusewler section 501 of the Act. On the
same day, the Department of Home Affairs commenaed International Treaties
Obligations Assessment to consider the ongoingrefoulement obligations of Australia
in relation to Mr. Yekrop, which is still under way

42.  The Government confirms that Mr. Yekrop is aligible to apply for any other type
of visa and that he remains in detention as anwifalanon-citizen. The Government
objects to the submission that Mr. Yekrop has neerb granted the possibility of
administrative or judicial review or remedy and e®that he was able to seek merit and
judicial review of the decision to cancel his glbspecial humanitarian visa (subclass 202)
and to refuse his protection visa application. \&ilr. Yekrop did seek this in relation to
his global special humanitarian visa, he did sosidet the prescribed time limit. His
application to review the decision to refuse histgection visa was unsuccessful. The
Government, however, points out that Mr. Yekrop ulid seek judicial review of either of
those decisions, which he could have done befard=t#deral Court of the High Court of
Australia.

43. The Government also rejects the submissionserbgdhe source in relation to the
effect of the 2004 decision of the High CourtAhKateb v. Godwin and points out that
actions such as habeas corpus remain availableditizens and non-citizens.

44.  Furthermore, the Government underlines that ¥ekrop’s detention has been
reviewed on 37 occasions under case managemerdgseschy the Case Management and
Detention Review Committee meetings. The outconfethase reviews found that Mr.
Yekrop’s detention continues to be appropriatethatihis current placement is suitable.

Further information from the source

45.  On 21 February 2018, the reply of the Goverrimieas sent to the source for its
comments. In its response of 6 March 2018, thecsouejects the possibility of habeas
corpus in the case of Mr. Yekrop. Noting that MeKYop arrived in Australia on the basis
of a visa which was subsequently withdrawn, Mr. Mgks detention complies with the
national legislation of Australia, which thus rergla habeas corpus application useless as
it applies to alleged instances of unlawful detamti

46.  The source points out that, according to itau$raveller website, the Government
of Australia is advising that no one should trageSouth SudahThe source also refers to
the most recent Administrative Appeals Tribunalisiecn of 6 March 2018 in relation to

South Sudan, in which the Tribunal decided thatts@&udan was unsafe for anyone to
return tos

47. The source agrees with the Government's pbit Mr. Yekrop has been able to

seek merits and judicial review of the decisionsctmcel his visa and to refuse his
protection visa application. However, accordinghe source, those reviews relate to visa
processes, and not to the detention itself. Theceoeiterates that Mr. Yekrop's detention

is legal in Australia, but it is nevertheless ady, especially as it extends in time.

2 http://smartraveller.gov.au/Countries/africa/dzatfes/south_sudan.aspx.
3 See Jayba and Minister for Immigration and BoRietection (Migration) [2018] AATA 385,
Administrative Appeals Tribunal of Australia, 6 M&ar2018.
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Discussion

48. The Working Group thanks both the source anel @overnment for their
engagement in this case and for the extensive carsnpeovided, which have assisted it in
reaching its conclusions.

49. The source has submitted that Mr. Yekrop's mteda is arbitrary and falls under
categories Il, 1ll, IV and V. While not addressitige categories as applied by the Working
Group specifically, the Government of Australiaes those submissions. The Working
Group has examined them in turn.

50. The source submits that Mr. Yekrop has beemidep of liberty as a result of the

exercise of his rights guaranteed under articleoflthe Universal Declaration of Human

Rights, whereby everyone has the right to seeki@mahjoy in other countries asylum from
persecution. Mr. Yekrop came to Australia as ageéuin exercise of his right to seek and
enjoy asylum and had he not travelled to Austradiseek asylum, Mr. Yekrop would not

currently be detained.

51. The Working Group observes that Mr. Yekropvadiin Australia on 10 October
2003 as the holder of a global special humanitaviaa (subclass 202) as a dependant on
his mother’s visa and that he has lived in Ausara@ver since. The Working Group also
observes that he received this particular visa¥alhg an assessment that his case engages
the international protection responsibility of Atadia; and that upon his arrival he was not
detained but was free to live in the community. Séhare all points which are not contested
by either the source or the Government.

52. The Working Group notes that since his arrimaRustralia, Mr. Yekrop has had
some 40 criminal convictions and that due to himicral convictions, the Department of
Home Affairs considered cancelling his visa on tseparate occasions. On 31 May 2007
and 12 January 2010, Mr. Yekrop was advised ttsvisa would be cancelled and he was
issued with a warning letter on both occasionsicatihg that any future criminal conduct
could result in his visa being cancelled. Followifigther criminal convictions, Mr.
Yekrop’s visa was indeed cancelled on 8 Novembdr2inder section 501 of the 1958
Australian Migration Act. Mr. Yekrop was placed agministrative detention upon being
released from prison on 1 May 2014 and has bedminigration detention ever since.
These are also points which are not contestedtbgrethe source or the Government.

53.  The Working Group observes that the cancetiatib Mr. Yekrop’s visa resulted
from an adverse character assessment, which inrasulted from the sheer number of
criminal convictions. The cancellation of his visas the reason why he was detained as an
unlawful non-citizen. On the basis of these fattg, Working Group is unable to agree
with the source that Mr. Yekrop’s detention resdilfeom his legitimate exercise of the
right to seek asylum as provided in article 14hef Universal Declaration of Human Rights.
On the contrary, it is clear to the Working GrobpttMr. Yekrop was able to exercise his
right to seek asylum: he arrived in Australia arasypermitted to live as freely as everyone
else in the country until he came into conflict twiaw. The Working Group therefore
concludes that the detention of Mr. Yekrop doesfalbunder category Il.

54.  The source has also submitted that the infermatnorms relating to the right to a

fair trial have not been observed in relation ta Mekrop’s detention and that his detention
therefore falls under category lll. The source motieat Mr. Yekrop has been held in

administrative detention for more than three ye@te source argues that Mr. Yekrop no
longer represents a threat to the Australian conitiyyuemnd his detention is not necessary or
proportionate. According to the source, there is awidence that the Department of
Immigration and Border Protection has reassessedYkkrop’s detention as it extends in

time.

55. The source also argues that Mr. Yekrop’'s ditenis arbitrary and falls under
category IV since, as a recognized refugee whouigest to prolonged administrative
custody, he has not been guaranteed the possibiliglministrative or judicial review or
remedy. The source notes that the Australian Migmaf\ct 1958 specifically provides in
sections 189 (1) and 196 (1) and (3) that unlawéul-citizens must be detained and kept in
detention until they are: (a) removed or deportennf Australia; or (b) granted a visa.



A/HRC/WGAD/2018/20

Section 196 (3) specifically provides that “everaart” cannot release an unlawful non-
citizen from detention, unless the person has hesmted a visa.

56. In this regard, the source notes that the Highrt of Australia, in its decision on
Al-Kateb v. Godwin, upheld mandatory detention of non-citizens asagtge that is not
contrary to the Constitution of Australia. The smirlso notes that, in its decisionMin. C.

v. Audtralia, the Human Rights Committee held that there igffective remedy for people
subject to mandatory detention in Australia, arat Mr. Yekrop therefore lacks any chance
of his detention being the subject of a real adstiative or judicial review remedy.

57.  The Working Group recalls that, according te tnited Nations Basic Principles
and Guidelines on Remedies and Procedures on tite Bf Anyone Deprived of Their
Liberty to Bring Proceedings Before a Court, thghtito challenge the lawfulness of
detention before a court is a self-standing humight,r which is essential to preserve
legality in a democratic societyThis right, which in fact constitutes a peremptaoym of
international law, applies to all forms of deprieat of liberty,> and it applies to all
situations of deprivation of liberty, including notly to detention for purposes of criminal
proceedings but also to situations of detentioreunrdiministrative and other fields of law,
including military detention, security detentioretention under counter-terrorism measures,
involuntary confinement in medical or psychiatrigcifities and migration detention.
Moreover, it applies irrespective of the place efaition or the legal terminology used in
the legislation. Any form of deprivation of libertgn any ground must be subject to
effective oversight and control by the judicidry.

58. The Working Group observes that the facts of ¥&krop’s case as presented to it
by both the source and the Government are charzsteby various appearances by him
before courts, pursuing his visa applications amallenging their rejection. However, none
of these appearances have concerned his need w@@inrém detention while his visa

applications are being considered and no judic@dybhas ever been involved in the
assessment of the legality of Mr. Yekrop’s detemtivhich would necessarily involve the
assessment of the legitimacy, need and proportigrialdetain®

59. In other words, throughout his four years aedgon, Mr. Yekrop has been unable
to challenge the legality of his detention perBee only body that appears to have been
reviewing the need for Mr. Yekrop to remain in deten is the Case Management and
Detention Review Committee. However, the Workingo@r observes that this is not a
judicial body. Moreover, the Working Group observée failure on behalf of the
Government to explain how the reviews carried quthat Committee have satisfied the
guarantees encapsulated in the right to challehgelegality of detention enshrined in
article 9 of the Covenant.

60. The Working Group also recalls the numerouglifigs by the Human Rights

Committee in which the application of mandatory iigration detention in Australia and

the impossibility of challenging such detention hagn found to be in breach of article 9
(1) of the Covenartt.

61. In addition, as the Working Group stated in rigwised deliberation No. 5 on
deprivation of liberty of migrants, detention iretimigration setting must be exceptional

0w N o g b

See A/HRC/30/37, paras. 2-3.

Ibid., para. 11.

Ibid., annex, para. 47 (a).

Ibid., annex, para. 47 (b).

See the Working Group'’s revised deliberation NonSeprivation of liberty of migrants, paras. 12—
13.

SeeMr. C. v. Australia; Baban and Baban v. Australia (CCPR/C/78/D/1014/20018hafiq v.

Australia (CCPR/C/88/D/1324/20048hams et al. v. Australia
(CCPR/C/90/D/1255,1256,1259,1260,1266,1268,1270&128&/P Bakhtiyari et al. v. Australia
(CCPR/C/79/D/1069/2002] and E and their two children v. Australia (CCPR/C/87/D/1050/2002);
Nasir v. Australia (CCPR/C/116/D/2229/2012); airdJ. et al. v. Australia
(CCPR/C/116/D/2233/2013).
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and in order to ensure this, alternatives to deterhust be soughf.The Working Group
notes that the Government has not provided anylsleta the alternatives to detention that
the Case Management and Detention Review Comnattaeay other body have considered
in the case of Mr. Yekrop and therefore must coelthat these were not considered,
which is a further breach of article 9 (1) of thev@nant.

62. The Working Group thus concludes that Mr. Yekimas been denied the right to
challenge the continued legality of his detentiorbieach of article 9 of the Covenant and
that his detention is therefore arbitrary, falliagder category IV and not category Ill as
submitted by the source.

63. The source has further submitted that the teterof Mr. Yekrop falls under
category V since Australian citizens and non-citz@re not equal before the courts and
tribunals of Australia. The effective result of ttecision of the High Court iAl-Kateb v.
Godwin is that while Australian citizens can challengemadstrative detention, non-
citizens cannot. The Government rejects this susionismade by the source and points out
that actions such as habeas corpus remain avaitablecitizens and non-citizens.

64. The Working Group is surprised by the Governfsesubmission that actions such
as habeas corpus are a possible avenue of redrdds.fYekrop. It is clear to the Working
Group that the current Australian legislation dpesmit the detention of Mr. Yekrop and
therefore the habeas corpus challenge, which isdiam challenging illegal detention, does
not provide a realistic avenue of redress for peapMr. Yekrop’s situation. However, the
Working Group recalls that just because a detenigorarried out in conformity with
national law, it does not mean that the detentsomoit arbitrary under international law. All
States must ensure that their domestic legislatialy and fully reflects the obligations
stemming from international law.

65. The Working Group notes the numerous findingshe Human Rights Committee
in which the application of mandatory immigratioretehtion in Australia and the
impossibility of challenging such detention hasrbé®ind to be in breach of article 9 (1) of
the Covenant! The Working Group also notes that the effect ef decision of the High
Court of Australia in the case @fi-Kateb v. Godwin is such that non-citizens have no
effective remedy against their continued administeadetention.

66. The Working Group specifically notes the dexisbf the Human Rights Committee
in paragraph 9.3 oF.J. et al. v. Augralia. In that case, the Committee examined the
implications of the High Court’s judgment in theseaofAl-Kateb v. Godwin and concluded
that the effect of that judgment is such that therao effective remedy to challenge the
legality of continued administrative detention.

67. In the past, the Working Group has concurretth trie views of the Human Rights
Committee on this mattét,and this remains the position of the Working Granphe
present case. The Working Group underlines that $fifuation is discriminatory and
contrary to articles 16 and 26 of the Covenanthérefore concludes that the detention of
Mr. Yekrop is arbitrary, falling under category V.

68. The Working Group is deeply concerned that ¥&tkrop has been in detention for
four years now. The Government itself acknowledtpas he is not eligible for any other
type of visa, and he thus faces the real prospeicidefinite detention given that the only
other possibility for him currently is deportatiomwhich is likely to engage the
responsibility of Australia under the prohibitiogadnst refoulement.

69. The Working Group has repeatedly pointed oat tletention of asylum seekers
must never be unlimited or of excessive lengtht thamaximum period should be
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imperatively provided by law and that indefinitetelgion is arbitrary® The Working
Group once again emphasizes that just becausetidetis carried out in conformity with
national law, it does not mean that the detentsomoit arbitrary under international law. All
States must ensure that their domestic legislatialy and fully reflects the obligations
stemming from international law.

70.  Lastly, the Working Group notes with concerattthe present case is among several
cases concerning immigration detention in Austréiiat have come before it during the
past yeat* All of those cases address the mandatory immignatietention policy and, in
all cases, the Working Group has found the detaritidoe arbitrary.

Disposition
71. Inthe light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of William Yekrop, beingp contravention of
articles 2, 3, 7, 8 and 9 of the Universal Declarabf Human Rights and articles 2,
9, 16 and 26 of the International Covenant on Giuidl Political Rights, is arbitrary
and falls within categories IV and V.

72. The Working Group requests the Government obtralia to take the steps

necessary to remedy the situation of Mr. Yekrophaiit delay and bring it into conformity

with the relevant international norms, includinggh set out in the Universal Declaration
of Human Rights and the International Covenant il &nd Political Rights.

73.  The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to releaserbkrop immediately and accord him
an enforceable right to compensation and other ragipas, in accordance with
international law.

74. The Working Group urges the Government to ensarfull and independent
investigation of the circumstances surrounding dhgtrary deprivation of liberty of Mr.
Yekrop and to take appropriate measures againsettesponsible for the violation of his
rights.

Follow-up procedure

75. In accordance with paragraph 20 of its methofisvork, the Working Group
requests the source and the Government to providéh information on action taken in
follow-up to the recommendations made in the priespimion, including:

(@)  Whether Mr. Yekrop has been released and, ibs what date;
(b)  Whether compensation or other reparations baes made to Mr. Yekrop;

(c)  Whether an investigation has been conductéd the violation of Mr.
Yekrop's rights and, if so, the outcome of the stigation;

(d)  Whether any legislative amendments or changgsactice have been made
to harmonize the laws and practices of Australith\its international obligations in line
with the present opinion;

(e)  Whether any other action has been taken tteirgnt the present opinion.

76. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is required, example, through a visit by the
Working Group.
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77. The Working Group requests the source and theeBment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the
opinion if new concerns in relation to the case lam@ught to its attention. Such action
would enable the Working Group to inform the Hunffights Council of progress made in
implementing its recommendations, as well as ailyréato take action.

78.  The Government should disseminate throughvailable means the present opinion
among all stakeholders.

79. The Working Group recalls that the Human Rig@tuncil has encouraged all
States to cooperate with the Working Group andestpd them to take account of its views
and, where necessary, to take appropriate stepsiedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have taken.

[Adopted on 20 April 2018]

15 See Human Rights Council resolution 33/30, parand37.
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