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1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @n&ssembly resolution 60/251 and
Human Rights Council decision 1/102, the Couna@lased the mandate of the Commission.
The mandate of the Working Group was most recemttgnded for a three-year period in
Council resolution 33/30 of 30 September 2016.

2. In accordance with its methods of work (A/HRGEE, on 13 September 2017 the
Working Group transmitted to the Government of On@amommunication concerning
Yousuf bin Khamis bin Moosa al Balouchi (also knowrder his pen name Yousuf al Haj).
The Government replied to the communication on ¥edaber 2017. The State is not a party
to the International Covenant on Civil and PolitiRéghts.

3. The Working Group regards deprivation of libeatyarbitrary in the following cases:

(@) When it is clearly impossible to invoke amggadl basis justifying the
deprivation of liberty (as when a person is keplétention after the completion of his or her
sentence or despite an amnesty law applicableramhiher) (category I);

(b)  When the deprivation of liberty results fraime exercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22, 25,
26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observancehefinternational norms relating to
the right to a fair trial, established in the Unise Declaration of Human Rights and in the
relevant international instruments accepted byStates concerned, is of such gravity as to
give the deprivation of liberty an arbitrary chaeadqcategory 1l1);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility afrainistrative or judicial review or remedy
(category 1V);

(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or otherinjpn, gender, sexual orientation, disability,
or any other status, that aims towards or cantr@signoring the equality of human beings
(category V).
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Submissions

Communication from the source

4. Mr. Al Balouchi is an Omani journalist born i873. He is also known under the pen
name of Yousuf al Haj. He is a former editor of &i&Zamannewspaper. He usually resides
in Al Musana’a, Al Batinah South Governate, Oman.

5. The source reports that, on 27 July 208BZaman published an article entitled
“Supreme bodies tie the hands of justice” conceyileged manipulation and corruption in
the Supreme Court of Oman regarding an inheritaras® and implicating the Attorney
General and the President of the Supreme Counainrégard. In his role as deputy editor-
in-chief of Al-Zaman Mr. Al Balouchi had interviewed the Vice-Presitleh the Supreme
Court for that article.

6. According to the source, on 9 August 2016, thaidity of Information issued an
order to halt the circulation and publicationAdfZaman On the same day, 9 August 2016,
Mr. Al Balouchi was allegedly arrested at a barbepsby officials of the Omani internal
security service, without any warrant and withoeitly informed of the reasons for his arrest.
On 11 August 2016, he contacted his family forftre time from the hospital where he had
been transferred due to a serious asthma attack.

7. The source reports that Mr. Al Balouchi’s firgtaring was held on 15 August 2016,
during which he was charged with, inter alia, undieing the status and the prestige of the
State, publishing content that might be prejudit@apublic security and contempt for the
judiciary. Reportedly, he had been unable to comoate with his lawyer prior to the
hearing. Mr. Al Balouchi was tried together withatwf his colleagues.

8. The source reports that subsequent hearings lveddeon 22 and 29 August 2016,
during which the judge refused to hear any defamiteesses. Although Mr. Al Balouchi
was allowed access to his lawyer, their meetings po the hearing were not private and
were always attended by officers of the Omani maésecurity service. After his second
hearing, on 22 August 2016, Mr. Al Balouchi repdiyewent on hunger strike in protest
against his unfair trial and his conditions of ahiten.

9. Reportedly, during the fourth hearing, on 5 8Seyiter 2016, Mr. Al Balouchi's
defence counsel requested a change of judge, ogitmiat the current judge was not
impartial given that he had mocked the defendarpravious hearings. The judge had
allegedly affirmed that it was shameful that Mr.Bdlouchi was a journalist and had laughed
when the defence counsel had stated that Mr. AblBAdli was innocent. The hearing for a
change of judge, set for 8 September 2016, wastextip postponed twice. On 18 September
2016, the court rejected the request made by MBalbuchi’'s counsel.

10. The source informs that, on 26 September 2Bt6AlI Balouchi was sentenced to
three years’ imprisonment and a fine of 3,000 Omeaté. Mr. Al Balouchi was allegedly
detained in solitary confinement from the momerttisfarrest to the time when the judgment
was handed down in his regard. In the same casecdhbrt of first instance in Muscat
reportedly also ordered that-Zamanbe shut down and banned.

11.  According to the source, Mr. Al Balouchi apmehlagainst his sentence and the
corresponding hearings before the Court of Appeghn on 10 October 2016. According to
the source, on 26 December 2016, the Court of Apgeeeld the conviction but reduced his
sentence to one year’s imprisonment. The Court pbe&l overturned the court of first
instance’s decision to shut down and B&Zaman The public prosecution service appealed
against the Court of Appeal’s decision to overtilna ban before the Supreme Court and the
newspaper remains banned to this day.

12. On 29 March 2017, the Special Rapporteur orpthenotion and protection of the
right to freedom of opinion and expression and Special Rapporteur on the situation of
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human rights defenders sent a létterthe Government of Oman expressing their conaern
the arrest, detention and conviction of Mr. Al Badbi.

13.  The source claims that Mr. Al Balouchi’s detemis arbitrary under categories Il and
[l of the categories referred to by the WorkingoGyp.

Category Il arbitrary detention — deprivationldferty resulting from the exercise of
freedom of expression

14.  According to the allegations made by the squkde Al Balouchi was arrested,
prosecuted and detained are a direct result oédtisity as a journalist and, therefore, of
exercising his fundamental right to freedom of esggsion, enshrined in article 19 of the
Universal Declaration of Human Rights. Mr. Al Bafitiis arrest was subsequent to the
publication of an article in which allegations afruption of judicial bodies and criticism of
the integrity of the judiciary were made. Furthereyahe source states that the judgment
against Mr. Al Balouchi was accompanied by a deni$d ban the publication éf-Zaman
The source, therefore, concludes that the judgagainst Mr. Al Balouchi restricts his right
to freedom of expression and is a direct resuthefexercise of this right and therefore falls
within category Il of the categories applicabldtte cases submitted to the Working Group.

Category Il arbitrary detention — non-observarafénternational norms relating to the
right to a fair trial

15. Inaddition, the source submits that Mr. Al@athi’s arrest, detention and subsequent
trial were marked by violations of his right to arftrial. Mr. Al Balouchi was allegedly
denied access to his lawyer before the start ofrtailsand was later only allowed to consult
his lawyer in the presence of Omani internal ségwservice officers. According to the
source, during Mr. Al Balouchi’s trial, the judgefused to listen to the defence witnesses
and showed signs of bias and prejudice. As a caese®, the source argues that the
international norms related to a fair trial were respected and that such a violation renders
Mr. Al Balouchi's detention arbitrary under categahl of the categories applicable to the
cases submitted to the Working Group.

Response from the Government

16. On 13 September 2017, the Working Group trattediihe source’s allegations to the
Government of Oman under its regular communicatimocedure, requesting the
Government to provide detailed information by 13vBimber 2017 concerning the current
situation of Mr. Al Balouchi and any comment on #wmurce’s allegations. The Working
Group also requested the Government to clarifyfdlotual and legal grounds justifying his
continued detention and to provide details regardive conformity of the relevant legal
provisions and proceedings with international lawparticular the norms of international
human rights law, which bind Oman. Moreover, therkif@y Group called upon the

Government to ensure Mr. Al Balouchi’s physical anental integrity.

17.  In its response dated 7 November 2017, the @&ownt notes Mr. Al Balouchi’s
release and transmits the information from the ipyirosecution service set out below.

18.  According to the Government, Mr. Al Balouchismeharged with violations of the
law on the media and publications, the law on ogtiere and various provisions of the Penal
Code. He was convicted of publishing an articlacking the Supreme Court that appeared
on the front page ohl-Zamannewspaper on 7 and 9 August 2016. The articlertepdhe
arrest ofAl-Zamaris editor-in-chief, Ibrahim Al Maamari, in violatioof an order issued by
the Ministry of Information on 31 July 2016 bannitige publication of any information
related to the investigation of Mr. Al Maamari aslias to the legal case that was the subject
of the Al-Zamanarticle entitled “Supreme bodies tie the handfustice” that led to Mr. Al
Maamari’'s arrest. The Government's submission edderated the judgments concerning

Available from
https://spcommreports.ohchr.org/TMResultsBase/DowdPodlicCommunicationFile?gld=23047.
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Mr. Al Balouchi handed down by the court of firsistance, the Court of Appeal and the
Supreme Court.

19. Regarding the submission concerning the vimatdf his right to freedom of
expression enshrined in article 19 of the UniveiBatlaration of Human Rights, the
Government stresses that the legal basis for MBaAduchi's arrest and detention complies
with the Universal Declaration of Human Rights, theernational Covenant on Civil and
Political Rights, the Basic Statute of the Stdte, Penal Code and the law on cybercrime.

20. With regard to article 19 of the Universal Deation of Human Rights, the
Government states that the freedom to hold opinisrsn absolute right that cannot be
limited or interfered with, whereas the right teddom of expression is subject to certain
necessary limitations, including those specifiedaiticle 10 of the Convention for the
Protection of Human Rights and Fundamental Freed@hes European Convention on
Human Rights). In Mr. Al Balouchi’s case, his righthold opinions was never in any doubt.
However, Mr. Al Balouchi’s expression of those apits was harmful and unlawful and it
was necessary to protect public order, as stipdilatedomestic law, and to uphold the
prestige of the judiciary, one of the pillars o&thtate, without prejudice to the right to
criticize in accordance with the legal framework.

21. The Government notes that, in the light ofgrevisions of the European Convention
on Human Rights and the Covenant, all freedomgigihtls are subject to restrictions in the
sense that their exercise must not be detrimeattid public interest, national security or
public order, as well as to the rights and freedofrathers in a democratic society.

22.  According to the Government, Mr. Al Balouchismeharged with and convicted of
the publication of information prejudicial to pubkecurity. The offence for which Mr. Al
Balouchi was convicted was unrelated to his pradesg activity as a journalist, or to his
right to express his opinion concerning effortedmbat corruption in the judiciary. He was
not arbitrarily detained, given that the charged proceedings against him had a legal basis.
Acts such as those committed by Mr. Haj were cratized in order to maintain public order
and to protect the rights and freedoms of othericlas 12 (3), 18 (3), 19 (3) and 22 (2) of
the Covenant make provision for the restrictionshenfreedom of opinion and of expression
applied in Mr. Al Balouchi’s case. Therefore, addi@9 of the Basic Statute of the State,
which provides that the freedoms of opinion anéxgression through speech, writings and
other means are guaranteed within the limits ofldve is compatible with international
standards.

23. In addition, according to the Government, titernational principles concerning the
conduct of journalists include established legal athical standards that members of the
press should adhere to when exercising their psafesand that are set out in international
covenants, treaties and declarations, as well msiruments adopted by the League of Arab
States. In the light of the contents of those daenis) media professionals have both a duty
and a responsibility to:

(@) Carry out investigations and seek out andstrat the truth in an honest
manner, without suppressing or falsifying inforroati

(b)  Prioritize public opinion and public interestver those of media organizations
or of individual journalists;

(c) Respect privacy and refrain from harmingwidlials and institutions through
press publications and respect their wishes odésére of their parents not to disclose their
names;

(d) Refrain from creating prejudice and be precsd clear in the terms and
expressions used in press coverage;

(e)  Avoid defamation and slander of individugisups, institutions and bodies;

() Uphold the rule of law and support the judii in its efforts by refraining
from publishing the proceedings of an ongoing tttet may disturb public order and
undermine national security.
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24.  In response to the allegation that Mr. Haj'sest; detention, trial proceedings and
denial of access to his lawyer before the trialated his right to a fair trial, the Government
claimed that Mr. Haj was allowed to appoint and nvéi¢éh two lawyers, Basma al Kiyoumi
and Yacoub al Harthy. The request was submitte@30August 2016 and transmitted to the
competent authority on 24 August 2016. The Committe Protect Journalists was also
allowed to meet Mr. Al Balouchi at the place of distention. The Oman Human Rights
Commission followed up on Mr. Al Balouchi’'s commaation with his family and his
lawyers. A member of the Commission met with Mr.Bdlouchi in prison to monitor his
condition and Mr. Al Balouchi’s lawyers were allodvd attend all hearings before the court
of first instance and the Court of Appeal. They ma complaints concerning denial of
access to their client.

25.  The Government further explains that, in acancg with articles 10 and 11 of the
Universal Declaration of Human Rights, Mr. Al Batitii was tried before a judge with
competence over all criminal cases within his pligdon, with all prescribed legal
guarantees and no special court of special proesdwas arraigned. He was given the
opportunity to respond to the charges brought agjaim and to present his defence, assisted
by his lawyers, as part of a public trial. The verénd sentence were pronounced in public
and Mr. Al Balouchi exercised his right to appertite Supreme Court. Mr. Al Balouchi was
presumed innocent until proven guilty at a pubtialt during which he enjoyed all the
guarantees necessary for his defence.

26. The Government categorically denies the allegathat the judge refused to call
witnesses for the defence and displayed signs a$ lsind prejudice, in violation of
international fair trial norms.

27.  Asfor Mr. Al Balouchi’s treatment in detentiand his current status, the Government
reports that he was released on 23 October 20&i7s#tving his sentence. The Government
asserts that Mr. Al Balouchi enjoyed all the rightipulated in articles 9 and 10 of the
Covenant. During his imprisonment, Mr. Al Balouckceived humane treatment and made
no claims to the contrary during the investigatiortrial. He served his sentence at Samail
Central Prison, which runs reform and rehabilitafiwogrammes in accordance with the law.
He had medical visits to Al Nahdha Hospital on Eptember 2016 and a police hospital on
21 September 2016, and the corresponding medjoaltsewere presented to the court during
the trial. All prisoners are guaranteed accesg#dth-care services. Doctors are permanently
employed by the Directorate General of Prisonsvaduaite the state of health of detainees
and provide medical treatment.

28.  The Government maintains that all relevant igious of the Basic Statute of the State
are in conformity with international norms and agigeo the Working Group to respect the
principle of non-intervention in domestic mattensparticular with regard to the work of the
judiciary.

Further comments from the source

29. The response from the Government was trangintibe the source for further
comments on 7 November 2017. In its response dfdember 2017, the source welcomes
the response of the Government but highlights itinzdt of the information provided either
failed to address the allegations raised or reftitech outright without providing compelling
evidence.

30. The source recalls that the Government haseokgl to refute or address the
allegation concerning his arrest without a wareamt without being informed of the reasons
for his arrest. The Government also ignored thegallion that Mr. Al Balouchi had been
held incommunicado during the first days of hisedébn.

31. The source refers to the apparent contradiatitime Government’s claim that Mr. Al
Balouchi's detention was not related to his agfi@$ a journalist and its suggestion that he
had been prosecuted for his failure to carry cag¢Hegal and ethical duties recognized under
international instruments that must be adheredhtthé conduct of media activities. The
source recalls that the charges against Mr. Al Baiowere clearly linked to his activity as

a journalist and maintains that his detention tesiuflirectly from his exercise of the right to
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freedom of opinion and expression as guaranteettinte 19 of the Universal Declaration
of Human Rights.

32. In response to the Government’s claim that Rr.Balouchi's detention was a
legitimate restriction under article 19 (3) of t@evenant, namely: (a) For respect of the
rights or reputations of others; (b) For the prttecof national security or of public order
(ordre publig, or of public health or morals, the source reafé that Mr. Al Balouchi was
merely fulfilling his role as a journalist by dissmating information to the public. His article
accused the President of the Supreme Court, Ishadhimed al Busaidi, of corruption based
on his interview with the Vice-President of the S&me Court, Ali bin Salem al Nomani,
and has clear relevance for Omani society as aewfitlerefore, Mr. Al Balouchi's exercise
of his right to the freedom of expression did mmstitute slander or a personal attack on the
reputation of private individuals for the purpodedicle 19 (3) of the Covenant.

33.  The source cites paragraph 38 of the Humant®igbmmittee’'s general comment
No. 34 (2014) on the freedoms of opinion and e>gioes which states that the mere fact that
forms of expression are considered to be insutbregpublic figure is not sufficient to justify
the imposition of penalties, albeit public figuraay also benefit from the provisions of the
Covenant. Moreover, all public figures, includingose exercising the highest political
authority, such as heads of State and governmentegitimately subject to criticism and
political opposition.

34. In addition, the source disputes the claimhiey@overnment that Mr. Al Balouchi’s
detention can be justified by the fact that it wathe public interest, as it upholds the prestige
of the judiciary, which is one of the fundamentdlaps of Omani society. The source
maintains that exposing corruption in public indtiins can hardly be defined as being
contrary to the public interest, and that publimasi undermining public confidence in the
judiciary authorities do not qualify as a threahadional security and stability.

35. The source also refers to paragraph 14 of theath Rights Committee’s general
comment No. 27 (1999) on freedom of movement, wisigties that restrictive measures
must: conform to the principle of proportionalitye appropriate to achieve their protective
function; be the least intrusive instrument amongsé which might achieve the desired
result; and be proportionate to the interest tphmtected.

36. Inthe more specific context of the right eefdom of expression, paragraph 34 of the
Human Rights Committee’s general comment No. 34420n the freedoms of opinion and
expression states that the principle of proporlipnenust also take account of the form of
expression at issue, as well as the means ofdsenlination. For instance, the value placed
by the Covenant upon uninhibited expression isi@addrly high in the circumstances of
public debate in a democratic society concerniggrés in the public and political domain.

37.  The source notes the Government’s acknowledgethat Mr. Al Balouchi could
only access his lawyers on 23 August 2016, i.e. weeks after his arrest and after the
beginning of his trial. His interrogation withouitet presence of his lawyers, the fact that he
was not allowed to prepare his defence with theththa presence of agents of the Omani
internal security service during his conversatiathiis lawyers infringed upon his right to
confer with his lawyers in private.

38.  According to the source, contrary to the Goregnt’s claim that Mr. Al Balouchi’s
right to access his lawyers was respected andhéhegceived a visit from them as soon as he
filed the corresponding request and thus never raageomplaints in that regard before the
court, Mr. Al Balouchi raised such violations o§hights before the court during the trial but
the judge took no action in that regard.

39. The source underlines that the Government diddany that Mr. Al Balouchi was
held in prolonged solitary confinement but statadjague terms, that he was held in a place
separate from that of convicted detainees. Durisgplriod of detention at Samail Central
Prison, he was held in solitary confinement forro4@ days, treatment which amounts to
torture or other cruel, inhuman or degrading treathor punishment. The source therefore
reiterates that the Government violated its obiigatto treat him humanely during his
detention, as provided for by article 5 of the Wmsal Declaration of Human Rights.
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40. The source also states that the public prosecsérvice failed to adequately respond
to the allegation that, during Mr. Al Balouchi'sat; the judge both refused to hear the
defence witnesses and displayed signs of bias eajddice.

41.  For the above-mentioned reasons, the sourffemesathat Mr. Al Balouchi’s right to
a fair and public hearing by an independent andantigd tribunal, as provided for under
articles 10 and 11 of the Universal Declaratioflafman Rights, has been violated.

42.  On a further note, the Ministry of Informatiextended the closure 8f-Zamanon 8
January 2017 despite the Court of Appeal’'s 26 Déezrd016 decision quashing the court
of first instance’s prior ruling. Mr. Al Maamar\l-Zamaris editor-in-chief, whose sentence
had been reduced to six months by the Court of Appeas released on 10 April 2017 after
time served. The Supreme Court’s decision of 5 mt@017, not only upheld the conviction
of and sentence concerning Mr. Al Balouchi, who wedsased shortly after on 23 October
2017 after time served, but also ordered the peemtaziosure ofAl-Zaman The President
of the Supreme Court, Ishaqg bin Ahmed al Busaitipse alleged corrupt practices were the
subject of Mr. Al Balouchi’'s reporting foAl-Zaman did not recuse himself during the
proceedings.

Discussion

43.  The Working Group thanks the source and theeBoment for their engagement and
for their submissions in relation to Mr. Al Baloushdetention.

44. At the outset, the Working Group welcomes MrBAlouchi’s release on 23 October
2017. With his release, the Working Group has thtéoa of filing the case or rendering an
opinion in conformity with paragraph 17 (a) of iteethods of work. In this particular case,
the Working Group has decided to render the pregginion. In making this decision, the
Working Group gives particular weight to the fagat, although Mr. Al Balouchi and his
colleagues have all been released: (i) the circamesis in which they were detained were
serious and warrant further attentfoas the individuals concerned were arrested, aietl
convicted for their reporting on alleged corrupteinthe highest level of the judiciary; (ii)
Mr. Al Balouchi was deprived of his liberty for avene year and two months; and (iii) Mr.
Al Balouchi’s criminal conviction, as upheld by tBepreme Court on 5 October 2017, may
serve as the legal precedent for the arrest, deteand punishment or threat thereof to
silence critics in the future. The Working Grouptfier notes with concern thAt-Zaman
remains closed because of the Ministry of Inforomas disregard for the Court of Appeal’s
decision of 26 December 2016 and the Supreme Godetision of 5 October 2017.

45.  The Working Group has in its jurisprudence ldithed the ways in which it deals
with evidentiary issues. If the source has esthbtisa prima facie case for breach of
international requirements constituting arbitrasteshtion, the burden of proof should be
understood to rest upon the Government if it wishesrefute the allegations (see
A/HRC/19/57, para. 68).

46. The Working Group recalls that, where it iseg#ld that a person has not been
afforded, by a public authority, certain procedgarantees to which he or she was entitled,
the burden of proof should rest with the publichauity, because the latter is in a better
position to demonstrate that it has followed th@rapriate procedures and applied the
guarantees required by I&w.

47.  The Working Group wishes to reaffirm that amgional law allowing deprivation of
liberty should be made and implemented in compbBandth the relevant international
provisions set forth in the Universal Declaratioh Human Rights and other relevant
international legal instruments. Consequently, efg¢he detention is in conformity with

See opinion No. 50/2017, para. 53 (c).

SeeAhmadou Sadio Diall§Republic of Guinea v. Democratic Republic of the@y, Merits,
Judgment, I.C.J. Reports 201,639, at para. 55, pp. 660—661; See also omriim 41/2013, para.
27; and No. 59/2016, para. 61.
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national legislation, the Working Group must assgssther such detention is also consistent
with the relevant provisions of international hurmayhts law?

48. The Working Group considers that it is entitlechssess the proceedings of a court
and the law itself to determine whether they meetrhational standardddowever, the
Working Group reiterates that it has consistendfrained from taking the place of the
national judicial authorities or acting as a kirfdsapranational tribunal when it is urged to
review the application of national law by the judry.®

49.  The Working Group also reiterates that it aggph heightened standard of review in
cases where the freedom of expression and opisiaestricted or where human rights
defenders are involvedMr. Al Balouchi's role as a prominent journalist @ newspaper
closed by the authorities for its critical repogtiof alleged judicial corruption requires the
Working Group to undertake this kind of strict gamy.

Category |

50. The Working Group will examine the relevant egatries applicable to its
consideration of this case, including category |I.

51.  The Working Group notes that the Governmentie@ther refuted nor addressed the
allegation that Mr. Al Balouchi was arrested withauwvarrant and without being informed
of the reasons for his arrest and that he wasihettnmunicado during the first days of his
detention until he suffered an asthma attack.

52.  Article 9 of the Universal Declaration of HumRights, which prohibits arbitrary

arrest and detention, is a deeply entrenched huigats norm, reflected in both State
practice anapinio juris® Prohibition of arbitrary deprivation of liberty gart and parcel of

customary law that bears an absolute characteisandact a peremptory norrjué cogeng

of international law and therefore binding upon &tates, irrespective of their treaty
obligations?

53. The Working Group underlines that the rightliteerty and security of person,
enshrined in article 3 of the Universal Declaratidtiuman Rights, applies to everyone and
is further guaranteed through article 9 of the @nsal Declaration of Human Rights, which
prohibits arbitrary detention. As stated in thetddiNations Basic Principles and Guidelines
on Remedies and Procedures on the Right of Anyagriiled of Their Liberty to Bring
Proceedings before a Court, deprivation of libéstyegarded as unlawful when it is not on
such grounds and in accordance with procedureblesstad by lawt® In order to ascertain
such legal basis, the authorities must presenthiaeges when a person is arrested and
detained, which did not happen in the present case.

(2]

fee]

See opinions No. 58/2017, para. 35; No. 20/201/3.[8¥; No. 48/2016, para. 41; and No. 28/2015,
para. 41.

See opinions No. 58/2017, para. 36; and No. 3%204ra. 80.

See opinions No. 58/2017, para. 36; No. 59/204&f3.60; No. 12/2007, para. 18; No. 40/2005, para.
22; and No. 10/2002, para. 18.

See opinions No. 57/2017, para. 46; No. 41/20aia.®05; No. 62/2012, para. 39; No. 54/2012, para.
29; and No. 64/2011, para. 20. Domestic authoréti@sinternational supervisory bodies should apply
the heightened standard of review of governmembmcin particular especially when there are
claims of a pattern of harassment: see opinion39(2012, para. 45. See also A/IRES/53/144, annex,
article 9 (3).

SeeAhmadou Sadio Diallo (Republic of Guinea v. Demtici@epublic of the Congo), Merits,
Judgment, I.C.J. Reports 2Q1# 639, at para. 65, p. 663; and ibid., Sepddataion of Judge
Cancado Trindade, at paras. 107-142, pp. 763—7@7alSe opinions Nos. 30/2011, para. 18;
31/2011, para. 16; 33/2011, para. 16; 41/2011, g&a42/2011, para. 21; 43/2011, para. 16;
44/2011, para.18; 45/2011, para. 21; 22/2012, gda53/2012, para. 20; and 14/2014, para. 18.
See A/HRC/22/44, paras. 42-51; see also A/HRC/308%, i1; and opinions No. 63/2017, para.
51; No. 15/2011, para. 20; and No. 16/2011, p&aUhited States Diplomatic and Consular Staff in
Tehran, Judgment, I.C.J. Reports 19803, at para. 91, p. 42.

See A/HRC/30/37, para. 12.
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54.  Furthermore, during the first days of his détem the Working Group finds that Mr.
Al Balouchi was placed outside the protection & thw, in violation of article 6 of the
Universal Declaration of Human Rights.

55.  The incommunicado detention also preventedAMBalouchi from being brought
promptly before a judge or other officer authorizgdlaw to exercise judicial power and
from taking proceedings before a court, in ordet the court may decide without delay on
the lawfulness of his detention. It also violatesl fight to be tried within a reasonable time
or to be released. Mr. Al Balouchi’'s incommunicatitention therefore subjected him to
arbitrary detention in violation of articles 3 afidof the Universal Declaration of Human
Rights.

56. The Working Group also notes that the inabtlithave access to legal counsel prior
to his first hearing would have undermined Mr. Adl&uchi’s right to challenge the legality
of his detention and his right to defence. Furttementhe Committee against Torture has
made it clear that incommunicado detention creeteslitions that lead to violations of the
Convention against Torture and Other Cruel, InhunmanDegrading Treatment or
Punishment! The Special Rapporteur on torture and other clinéliman or degrading
treatment or punishment has also consistently uede8tates to declare incommunicado
detention illegal?

57.  The Working Group therefore considers thattfiest and incommunicado detention
of Mr. Al Balouchi from 9 August 2016 to 15 Augud®16 by the Omani internal security
service lack any legal basis, in violation of detic3, 6 and 9 of the Universal Declaration of
Human Rights and principles 2 and 4 of the Bodyudhciples for the Protection of All
Persons under Any Form of Detention or Imprisonmérithe Working Group thus
concludes that Mr. Al Balouchi’s detention was &ebly, falling under category |I.

Category Il

58.  The Working Group acknowledges the referendbhefzovernment to the provisions
of the Covenant, as well as of the European Coiveioin Human Rights, in assessing the
principle of necessity and proportionality concagithe right to freedom of expression in its
submission, even though Oman is a party to neithitose instruments. The Working Group
recognizes the willingness of the Government toeagllto these common standards for
universal human rights, which constitute peremptooyms fus cogeny of customary
international law.

59.  The Working Group recalls that the right tochaind express opinions, including
opinions that are not in accordance with officiavgrnment policy, is protected by article
19 of the Universal Declaration of Human Rightse Bovernment must respect, protect and
uphold the right to freedom of opinion and expressieven where opinions have been
expressed which are not to its liking, under theepgtory normsj(s cogengof customary
international law.

60. The Working Group notes that the Human Riglim@ittee, in paragraph 34 of its
general comment No. 34 (2011) on the freedoms dfi@p and expression, stated that
restrictions on the freedom of expression mustbeadverbroad; conform to the principle of
proportionality; be appropriate to achieve theiotpctive function; be the least intrusive
instrument among those which might achieve theitgmtive function; and be proportionate
to the interest to be protected. It is worth notingt the value placed by the Covenant upon
uninhibited expression is particularly high in the#zcumstances of public debate in a
democratic society concerning figures in the puafid political domain.

61. The Working Group considers that the mere faat forms of expression are
considered to be insulting to a public figure ig safficient to justify the imposition of
penalties and that all public figures, includinggh exercising the highest political authority
such as heads of State and government, are letgtymsubject to criticism and political

11 See A/54/44, para. 182 (a).
12 See A/54/426, para. 42; and A/HRC/13/39/Add.5, pHsA.
13 See also articles 14 and 22 of the Arab Chartédunan Rights.
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opposition. The Human Rights Committee, in paralgra® of its general comment No. 34
(2011) on the freedoms of opinion and expressi@ecifically expressed its concern
regarding laws prohibiting disrespect for authqritye protection of the honour of public
officials and criticism of institutions. In paragta38, the Committee stated that laws should
not provide for more severe penalties solely onlthsis of the identity of the person that
may have been impugned. In paragraph 42, the Cdeerstated that the penalization of a
media outlet, publishers or journalist solely fagig critical of the government or the
political social system espoused by the governm@minever be considered to be a necessary
restriction of freedom of expression.

62. In the same vein, the Working Group notes that Special Rapporteur on the
promotion and protection of the right to freedonopinion and expression reiterated that the
right to freedom of expression includes expressioviews and opinions that offend, shock
or disturb (see A/HRC/17/27, para. 37). In additidoman Rights Council, in its resolution
No. 12/16, paragraph 5 (p) (i), stated that retstnis on discussion of government policies
and political debate are not consistent with gtk (3) of the Covenant.

63. Inthe present case, the Working Group is cured that the charges against Mr. Al
Balouchi are clearly connected to his activitiesgsurnalist and that his detention resulted
directly from his exercise of the right to freedofopinion and expression guaranteed by
article 19 of the Universal Declaration of HumagiiRs. The Working Group also finds that
Mr. Al Balouchi’s arrest and detention and the alesofAl-Zamanfor reporting on alleged
corruption at the highest level of the judiciary swaeither legitimate, necessary nor
proportionate under the four-prong test.

64. It also appears that Mr. Al Balouchi and his twalleagues and co-defendants at the
trial were detained owing to their work and positi@tAl-Zaman The same Supreme Court
decision that upheld Mr. Al Balouchi’s convictiots@ ordered the closure éf-Zaman
Given that, under article 20 of the Universal Deafisn of Human Rights, the term
“association” usually refers to trade unions, nowegrnmental organizations and private
businesses for the purposes of freedom of assmigjdtiis natural to includal-Zamanin the
present casé& For the reasons stated above, Mr. Al Balouchi'seiion was neither
necessary nor proportionate.

65. The Working Group therefore considers that MBalouchi’'s deprivation of liberty
is arbitrary, as it resulted from his exercisehef tights or freedoms guaranteed under articles

17, 19, 20 and 23 of the Universal Declaration afrtdn Rights, and falls within category
.25

Category Il

66. The Working Group will now consider whether ti@ations of the right to a fair trial
and due process suffered by Mr. Al Balouchi wer@vgrenough to give his deprivation of
liberty an arbitrary character, so that it fallghim category llI.

67. According to the information provided by theisze, which the Government has not
rebutted, Mr. Al Balouchi was arrested without anaat and was neither promptly informed
of the reasons for his arrest nor of any chargesnaghim. Such arrest is arbitrary and in
violation of article 9 of the Universal DeclaratiohHuman Rights, as well as principles 2,
4 and 10 of the Body of Principles for the Protaetof All Persons under Any Form of
Detention or Imprisonmen¢.

68. The source alleges, and the Government has agarefuted, that Mr. Al Balouchi
was subsequently held incommunicado by the Oméenirial security service during the first
days of his detention, which placed him outsideptatection of the law. Furthermore, Mr.
Al Balouchi’'s incommunicado detention entailed thienial of his right to notify and

14

15
16

“Religious societies, political parties, commereiadertakings and trade unions are as protected by
art. 22 as cultural or human rights organizatisoescer clubs or association of stamp collectoree S
M. Nowak,UN Covenant on Civil and Political Rights: CCPR comman(&ngel Publishers, 1993),
p. 386.

See also arts. 24, 32 and 34 of the Arab Chartéfwnan Rights.

See opinions No. 63/2017, para. 66; No. 21/201/4.pE5; and No. 48/2016, para. 48.
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communicate with his family and lawyer in accordamgth principles 15, 16, 17, 18 and 19
of the Body of Principles for the Protection of Rérsons under Any Form of Detention or
Imprisonment, and his right to be brought promjpiéfore a judge and to be tried within a
reasonable time, as stipulated in principles 37 2hdf the Body of Principles. The source
alleged that his incommunicado detention resultethé cumulative violation of articles 6,

8, 9, 10 and 12 of the Universal Declaration of FnnRights.

69. The Working Group also notes that, other thaking vague references to Mr. Al
Balouchi being held separately from convicted detas and citing article 10 (2) of the
Covenant, the Government failed to rebut the atlegahat, following his incommunicado
detention, Mr. Al Balouchi was held in solitary dimement during his period of pretrial
detention. The Working Group notes that the SpdR#&dporteur on torture and other cruel,
inhuman or degrading treatment or punishment stldsolitary confinement in excess of
15 days was “prolonged”, at which point some of Hamful psychological effects of
isolation could become irreversibdfeSuch prolonged solitary confinement may amount to
cruel, inhuman or degrading treatment or punishraedt in certain instances, may amount
to torture (see A/63/175, paras. 56 and 77). Is thise, the Working Group considers that
Mr. Al Balouchi's solitary confinement violated mfe 5 of the Universal Declaration of
Human Rights, as well as article 8 of the Arab @asn Human Rights.

70.  Furthermore, the Working Group finds that teaidl of adequate time and facilities
to Mr. Al Balouchi for the preparation of his defenand private communication with his
counsel constitute a violation of principles 17 éhd 18 (1), (2) and (3) of the Body of
Principles for the Protection of All Persons undely Form of Detention or Imprisonment
and of principle 9 of the United Nations Basic Eijiles and Guidelines on Remedies and
Procedures on the Right of Anyone Deprived of Théerty to Bring Proceedings Before
a Court.

71.  Nor was Mr. Al Balouchi promptly informed ofgmature and cause of the charges
against him, brought promptly before a judge, delapending the trial, allowed to take
proceedings before a court to determine the lawkgrof his detention or permitted to obtain
the attendance and examination of witnesses obefialf, as stipulated in articles 9 and 14
of the Covenant, the provisions which collectivegtail the minimum due process and fair
trial guarantees protected under articles 9, 101dnaof the Universal Declaration of Human
Rights!® The trial judge’s refusal to hear defence witnesdso played a part in the violation
of Mr. Al Balouchi’s due process and fair trial ntg.

72.  For the reasons states above, the Working Giindg that the violations of the right
to a fair trial and due process suffered by Mr.Balouchi were grave enough to give his
deprivation of liberty an arbitrary character, kattit falls within category III.

Ratification of the International Covenant on iCand Political Rights

73.  The Working Group avails itself of this oppaity to invite the Government to ratify
the International Covenant on Civil and Politicafits as a sign of its commitment to defend
the liberty of person and to eliminate its arbirdeprivation. The Government already made
reference to the provisions of the Covenant irsitbmission and ratification would be a
further step. The Working Group refers to its staat in its annual report (A/HRC/19/57,
para. 69) indicating that arbitrary deprivationdiloérty constitute a violation of peremptory
norms {us cogengof international law that are non-derogable, sifian that echoes that of
the Human Rights Committee in paragraph 11 of é@segal comment No. 29 (2001) on
derogations from provisions of the Covenant durngtate of emergenéy.The duty to
comply with international human rights standards tre peremptory ardga omnesorms,

17

18

19

See A/66/268, paras. 26 and 61. See also rulé # &nited Nations Standard Minimum Rules for
the Treatment of Prisoners (the Nelson Mandela Ruldsch likewise refers to solitary confinement
for a time period in excess of 15 consecutive @ayprolonged solitary confinement.

See also principle 36 (1) of the Body of Princidtasthe Protection of All Persons under Any Form
of Detention or Imprisonment and articles 12, 18,15 and 16 of the Arab Charter on Human
Rights.

See opinion No. 59/2016, para. 69.
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such as the prohibition of arbitrary detentiontsesgith all bodies and representatives of the
State, all officials, including judges, prosecujgpslice and security officers and prison
officers with relevant responsibilities, and athet natural and legal persofis.

Disposition
74. Inthe light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Yousuf bin Khamis biMoosa al Balouchi, being in
contravention of articles 3, 5, 6, 8, 9, 10, 11, 19, 20 and 23 of the Universal
Declaration of Human Rights, is arbitrary and falighin categories |, Il and III.

75.  The Working Group requests the Government o&@to take the steps necessary to
remedy the situation of Mr. Al Balouchi without dgland bring it into conformity with the
relevant international norms, including those sstin the Universal Declaration of Human
Rights.

76.  The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to accordABalouchi an enforceable right to
compensation and other reparations, in accordaitbdnternational law.

77. Inaccordance with paragraph 33 (a) of its westof work, the Working Group refers
the case to the Special Rapporteur on torture #red oruel, inhuman or degrading treatment
or punishment, the Special Rapporteur on the inudgrce of judges and lawyers, the
Special Rapporteur on the situation of human rigefenders, the Special Rapporteur on the
promotion and protection of the right to freedonopfnion and expression and the Special
Rapporteur on the rights to freedom of peacefidmtdy and of association.

78.  The Working Group encourages the Governmerdtify the International Covenant
on Civil and Political Rights, the Convention agdifiorture and Other Cruel, Inhuman or
Degrading Treatment or Punishment and the InteynatiConvention for the Protection of
All Persons from Enforced Disappearance.

Follow-up procedure

79. Inaccordance with paragraph 20 of its mettoddeork, the Working Group requests
the source and the Government to provide it witbrimation on action taken in follow-up
to the recommendations made in the present opimotuding:

(8 Whether compensation or other reparationse hagen made to Mr. Al
Balouchi and his two fellow journalists;

(b)  Whether an investigation has been conduatéa the violation of Mr. Al
Balouchi's rights and, if so, the outcome of theeistigation;

(c)  Whether any legislative amendments or chaimgpeactice have been made to
harmonize the laws and practices of Oman withnitsrhational obligations in line with the
present opinion;

(d)  Whether any other action has been taken pteiment the present opinion.

80. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is requiredexample, through a visit by the Working
Group.

81. The Working Group requests the source and thee@ment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetas own action in follow-up to the

opinion if new concerns in relation to the casetaeight to its attention. Such action would

20

See opinions Nos. 22/2014, para. 25; 48/2013, f4;e36/2013, paras. 34 and 36; 35/2013, paras. 35
and 37; 34/2013, para. 34; 9/2013, para. 40; 6@204ra. 21; 50/2012, para. 27; and 47/2012; paras.
19 and 22.
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enable the Working Group to inform the Human Rig@suncil of progress made in
implementing its recommendations, as well as ailyréato take action.

82.  The Working Group recalls that the Human Rigbasincil has encouraged all States
to cooperate with the Working Group and requesteditto take account of its views and,
where necessary, to take appropriate steps to semhmedsituation of persons arbitrarily

deprived of their liberty, and to inform the WorgiGroup of the steps they have taken.

[Adopted on 24 November 2917

21 See Human Rights Council resolution 33/30, parasd37a
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