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1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @n&ssembly resolution 60/251 and
Human Rights Council decision 1/102, the Couna@lased the mandate of the Commission.
The mandate of the Working Group was most recemttgnded for a three-year period in
Council resolution 33/30 of 30 September 2016.

2. In accordance with its methods of work (A/HRGEH, on 11 May 2017 the Working
Group transmitted to the Government of the UnitéateS of America a communication
concerning Ammar al Baluchi. The Government repliedhe communication on 6 June
2017. The United States of America is a party t ltiternational Covenant on Civil and
Political Rights.

3. The Working Group regards deprivation of libeatyarbitrary in the following cases:

(@) When it is clearly impossible to invoke amggadl basis justifying the
deprivation of liberty (as when a person is keplétention after the completion of his or her
sentence or despite an amnesty law applicableramhiher) (category I);

(b)  When the deprivation of liberty results fraime exercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22, 25,
26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observancenhefinternational norms relating to
the right to a fair trial, established in the Unise Declaration of Human Rights and in the
relevant international instruments accepted byStates concerned, is of such gravity as to
give the deprivation of liberty an arbitrary chaeadqcategory 1l1);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility afrainistrative or judicial review or remedy
(category 1V);

(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or otherinjpn, gender, sexual orientation, disability,
or any other status, that aims towards or cantr@signoring the equality of human beings
(category V).

* The annex to the present report is circulated esived, in the language of submission only
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Submissions

Communication from the source

4. Ali Abdul Aziz Ali, also known as Ammar al Balai; is a 40-year-old national of
Pakistan. He was arrested on 29 April 2003 in Klairdeakistan.

5. The circumstances surrounding Mr. al Baluchitest and subsequent custody were
considered by the Working Group in its opinion [8/2006. The Working Group found that
Mr. al Baluchi's deprivation of liberty under therdition programme of the Central
Intelligence Agency was arbitrary under categoiy lthe opinion, the Working Group also
considered the situation of 25 other individualprdeed of their liberty under the Agency’s
programme.

6. On or about 6 September 2006, Mr. al Baluchi trassferred to the top secret and
maximum security prison located at Guantdnamo BayaNBase, Cuba (camp 7). The
source’s current submission addresses the situafidir. al Baluchi after his transfer to

Guantanamo Bay.

7. The source reports that Mr. al Baluchi is culsebeing detained indefinitely by the
United States Department of Defense as an “aliéamdnl enemy combatant”, pursuant to
the Government’s interpretation of the laws of veanrql he is no longer under the custody of
the Agency. According to the source, the Governnhast previously stated its intention to
detain other former Agency detainees, even if dneyacquitted of all charges by a military
commission. Mr. al Baluchi faces capital chargealegations related to the attacks of 11
September 2001.

8. On 30 March 2007, the Combatant Status Reviéluiial conducted a hearing which
resulted in categorizing Mr. al Baluchi as an “egetombatant” who could be detained
pursuant to the laws of war for his alleged assmeiavith Al-Qaida. This hearing lasted for

1 hour and 20 minutes. The source alleges thalibenal failed to provide Mr. al Baluchi
with basic procedural protections, such as theusi@h of coerced statements and unreliable
hearsay evidence, and denied him the ability tessexamine witnesses. The source states
that the Government’s evidence was consideredéy tibunal to be presumptively correct.

9. In 2008, the United States Supreme Court hefldércase oBoumediene v. Bughat
Combatant Status Review Tribunal hearings werenadequate and ineffective substitute
for habeas corpus guaranteed by the United Statesti@ition. Nevertheless, the source
reports that the Government continues to cite MBaduchi’'s Tribunal status as a basis for
his detention. Mr. al Baluchi has never been givetatus review hearing pursuant to article
5 of the Geneva Convention relative to the TreatnoérPrisoners of War (Third Geneva
Convention).

10. According to the source, Mr. al Baluchi was dhetithout charge or legal
representation until April 2008, when he was agssiga military lawyer, not of his own
choice.

11.  The source further reports that, more thanyaears after Mr. al Baluchi’s arrest, the
Government charged him with numerous counts ofatilod the laws of war, even though
several of the charges (notably conspiracy) dotraaitionally fall under the laws of war.
Mr. al Baluchi's alleged crimes included murderpspiracy, attacking civilians, attacking
civilian objects, intentionally causing serious pdhjury, hijacking or causing hazard to a
vessel or aircraft, terrorism and providing matesigpport for terrorism. According to the
source, a military commission was established Hergurpose of trying Mr. al Baluchi and
his four co-defendants.

12. On 29 January 2009, Mr. al Baluchi’'s militargnamission proceedings ceased
following the issuance of Presidential Executivel€r13492, which directed the review and
disposition of individuals detained at Guantananay Bnd the closure of the detention
facility. Meanwhile, Mr. al Baluchi remained in @etion at Guantanamo Bay. The source
states that the military commission judge ruled Ma al Baluchi has no independent right
to consular access, and he has been denied conatianiwith any consular officials since
his detention began in 2003.
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13. On 21 January 2010, all charges against MBa#lichi and his four co-defendants
were dropped. However, Mr. al Baluchi continuedb¢odetained without charges until May
2011, when military commission prosecution was radidtiated against him and his four co-
defendants. Mr. al Baluchi is currently chargedhwidnspiracy, attacking civilians, attacking
civilian objects, intentionally causing serious bpéhjury, murder in violation of the law of
war, destruction of property in violation of theMaf war, hijacking or causing hazard to a
vessel or aircraft and terrorism. The source enipbaghat conspiracy, hijacking, material
support for terrorism and terrorism are not, andehaever been, considered crimes under
the laws of war.

14.  The source submits that Mr. al Baluchi’s degitnn of liberty is arbitrary according
to categories I, lll and V of the categories apply the Working Group.

15. Inrelation to category I, the source subnhiéd Mr. al Baluchi’s deprivation of liberty
has no legal basis because Mr. al Baluchi is diaivinot subject to military jurisdiction.
Moreover, despite having been in the custody ofuh#ed States for more than 13 years,
Mr. al Baluchi has never received a status heasgquired by article 5 of the Third Geneva
Convention and his continued detention and triafriljtary commission is therefore illegal
under international humanitarian law. Accordindlis deprivation of liberty violates article
9 of the Universal Declaration of Human Rights,cket9 of the Covenant, as well as
principles 4, 10, 11, 12, 32, 36 and 37 of the Botiyrinciples for the Protection of All
Persons Under Any Form of Detention or Imprisonment

16. Inrelation to category lll, the source subrttiat Mr. al Baluchi's right to attorney-
client privileged communications has been repegteidlated. His legal material has been
improperly seized from his cell and reviewed byrglsain camp 7, despite being clearly
marked as attorney-client privileged. In additibtn, al Baluchi does not have access to much
of the evidence that is used against him due toctassification of that information by the
Government. The source claims that Mr. al Balustbeéing denied the ability to know his
rights, given that under the military commissiogstesm, even the judge and prosecution are
unclear as to what rights accused persons retain.

17.  In addition, the source reports that Mr. aluai was brutally tortured by Agency
personnel and continues to be subjected to cruelinhan and degrading treatment by the
Government while in pretrial detention at the Gaaamo Bay facility. The source submits
that such treatment is a violation of the Fifth &ighth Amendments to the United States
Constitution, which incorporate what is now thesimtational prohibition of torture and other
cruel, inhuman or degrading treatment.

18.  The source further reports that, upon themsfer to Guantanamo Bay, defendants
were placed directly in isolation at camp 7, whitiey have remained to this day, nearly 10
years later. Camp 7 is known to be the most résteiarea at the Guantdnamo Bay facility.
Until 2013, the military commission treated defemdamemories of having been tortured
as classified, while other information about tleginfinement was classified until 2015, and
the information necessary for determining accoutitahs still classified. It was only in
2015 that those memories began to be specificatyadsified. The men are only allowed
infrequent letters from their families, and occasioopportunities for non-simultaneous
video messaging are available through the IntegnatiCommittee of the Red Cross (ICRC).
As a result, Mr. al Baluchi's deprivation of libgrtiolates the international norms relating
to a fair trial guaranteed by article 10 of the \émsal Declaration of Human Rights, article
14 of the Covenant and principles 15-19 of the Bafdyrinciples.

19. Inrelation to category V, the source subnfitd Mr. al Baluchi has been deprived of
his liberty on the discriminatory grounds of birtfational, ethnic or social origin, language,
religion and gender. The source alleges that thHigangi commissions intentionally target
men for harsher treatment based on their religimh rzationality. While the United States
prosecutes men and women of all religions and naliiies in its state, federal, territorial
and tribal courts, as well as in court-martial gedings, it reserves military commissions for
Muslims who do not hold United States citizensHipe source states that the United States
has never prosecuted any Christian, Jew, Buddi8#th, Hindu, Jain, Zoroastrian,
Rastafarian or atheist in a Guantdnamo Bay militagmmmission. Mr. al Baluchi’s
deprivation of liberty therefore violates artic®s5 and 6 of the International Convention on
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the Elimination of All Forms of Racial Discriminati, article 10 of the Universal Declaration
of Human Rights, articles 14 and 26 of the Covenadtprinciple 5 of the Body of Principles.

20.  Mr. al Baluchi and his four co-defendants wtve subject of an urgent appeal
addressed by the Working Group and several ottemiagjprocedure mandate holders to the
Government on 30 November 201 the communication, the mandate holders expdesse
concern regarding a range of topics including aztedegal representation, attorney-client
privilege, failure to investigate and acknowledfe tise of torture, the use of testimony
obtained through abusive interrogation techniquekiadefinite detention. The Government
replied on 20 December 2013 with responses sindlérose outlined below in its replies to
the Working Group’s regular communication in thegant case.

Response from the Government

21. On 11 May 2017, the Working Group transmitteel allegations from the source to
the Government under its regular communication gdace. The Working Group requested
the Government to provide detailed information ByJuly 2017 about the current situation
of Mr. al Baluchi, including any comments on théeghtions made by the source. The
Working Group also requested the Government toifgléine factual and legal grounds

justifying the continued deprivation of liberty bfr. al Baluchi, and how this is compatible

with the obligations of the United States undegiinational human rights law, including with

regard to the Covenant and other treaties thatdtrhtified. Moreover, the Working Group

called upon the Government to ensure Mr. al Balagitiysical and mental integrity.

22.  The Government submitted its response on 6 20hé, stating that Mr. al Baluchi is
detained lawfully under the Authorization for UdeMilitary Force (U.S. Public Law 107-
40), as informed by the laws of war, in the onganged conflict with Al-Qaida, the Taliban
and associated forces. Under the law, the Presitdehe United States is authorized to “use
all necessary and appropriate force against thoseganizations or persons he determines
planned, authorized, committed or aided the testatacks that occurred on September 11,
2001", including the authority to detain personsovdre part of Al-Qaida, the Taliban or
associated forces.

23.  According to the Government, all Guantdnamo Hegainees have the ability to
challenge the lawfulness of their detention in th@ited States Federal Court through a
petition for a writ of habeas corpus. Detainees alay challenge certain types of conditions
of their confinement through a habeas corpus Wetainees have access to counsel and to
appropriate evidence to mount a challenge beforéndependent court. Except in rare
instances required by compelling security interestisof the evidence relied upon by the
Government in habeas corpus proceedings to judtifgntion is disclosed to the detainees’
counsels, who have been granted security clearanceigw the classified evidence, and
detainees may submit written statements and pradiidetestimony at their hearings via
video link. The Government has the burden in theases to establish its legal authority to
hold the detainees. Detainees whose habeas coefitiss have been denied or dismissed
continue to have access to counsel. Mr. al Ball@s filed a habeas corpus petition
challenging his detention, which is currently pergi

24.  The Government notes that Mr. al Baluchi haenbeharged with crimes in relation
to his alleged role in the planning and executibthe 11 September 2001 attacks. He has
been charged with eight offences before a militepynmission: conspiracy; murder in
violation of the law of war; attacking civiliansttacking civilian objects; destruction of

1 See case No. JUA USA 31/2012, in AlHRC/22/67 and.Cand 2.

2 The Government states that international humaaitdaw and international human rights law contain
many provisions that complement one another antharany respects mutually reinforcing, and that
certain provisions of human rights treaties maylyapparmed conflicts. For example, the obligations
to prevent torture and cruel, inhuman or degrattiegtment or punishment under the Convention
against Torture and Other Cruel, Inhuman or Deggad@iireatment or Punishment remain applicable
in times of armed conflict and are reinforced bynptementary prohibitions in the law of armed
conflict. However, with respect to situations ainad conflict, international humanitarian law is the
lex specialis as such, it is the controlling body of law wittgard to the conduct of hostilities and the
protection of war victims.
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property in violation of the law of war; intentidhacausing serious bodily injury; hijacking
aircraft; and terrorism. Mr. al Baluchi is presumniadocent unless proven guilty beyond a
reasonable doubt.

25.  Moreover, the Government states that, purstarhbe requirements of the 2009
Military Commissions Act, Mr. al Baluchi has beemogided defence counsel with
specialized knowledge and experience in death perases. These proceedings are
currently in the pretrial litigation phase. In M. Baluchi’s case, the parties have submitted
287 substantive motions in writing and have oralgued 136 motions. Of the 287
substantive motions, 20 have been mooted, dismissedthdrawn; more than 200 have
been ruled on by the judge; and 38 have been sigthfidr and are pending decision. The
Commission has received testimony from 37 witneshading more than 93 hours of
testimony, with all withesses subject to cross-dration to assist in deciding pretrial
motions. The Government emphasizes that this pssgrepresents methodical movement
towards trial, but the seriousness of criminal pextings and accountability under law
require that the defence be given a full and faipartunity to raise such legal challenges,
and each one must be taken up methodically, arfibutiresorting to perceived shortcuts, in
order to pursue a justice that is truly sustainable

26. According to the Government, military commissicare a lawful and appropriate
forum for trying violations of the law of war andher offences triable by military
commission. All current military commission proceegs at Guantdnamo Bay are governed
by the 2009 Military Commissions Act. Under the Aitilitary commissions are available
to try alien unprivileged enemy belligerents, whe defined as non-United States citizens
who have engaged in hostilities against the UrfBtdes or its coalition partners; who have
purposefully and materially supported hostilitiggmiast the United States or its coalition
partners; or who were part of Al-Qaida at the tiofi¢ghe alleged offence under the Act. The
military commissions are not reserved for followefdslam or any other particular religion.

27.  The Government notes that the 2009 Act institigignificant reforms to the system
of military commissions. These reforms include biding the admission at trial of
statements obtained through cruel, inhuman or déggareatment, in addition to torture,
except for statements by individuals alleging ttiety were subjected to torture or such
treatment as evidence against a person accusetnoiitting the torture or mistreatment (10
United States Code, sect. 948r).

28.  The Government further notes that all militemynmissions under the Act incorporate
fundamental procedural guarantees, including thesymption of innocence and the
requirement that the prosecution prove guilt beyamdasonable doubt; prohibitions on the
use of coerced evidence; additional evidentiaryiremqents for the admission of hearsay
evidence; a requirement that an accused in a tapsa be provided with counsel “learned
in applicable law relating to capital cases”; thevision of latitude to the accused in selecting
his or her own military defence counsel; and enbarents to the accused’s right to discovery
of evidence. If an accused person is convicted ylisary commission, the conviction is
subject to multiple layers of review, including jcidl review in the United States Court of
Appeals for the District of Columbia Circuit, a &dl civilian court consisting of life-tenured
judges and, ultimately, by petition to the Unitedt&s Supreme Court.

29.  Furthermore, the Government stresses that icammitted to ensuring the
transparency of military commission proceedings. that end, proceedings are now
transmitted via live video feed to locations at Gdaamo Bay and in the United States, so
that the press and the public can view them, wilD-@econd delay to protect against the
disclosure of classified information. Court trangts, filings and other materials are also
available to the public online via the websitelaf Office of Military Commissions.

30. The Government has a strong interest in ergthiat the detainees at the Guantdnamo
Bay detention facility have meaningful access tonsel in habeas corpus and military
commission proceedings. The Government respectitieal role of detainees’ counsel in
these proceedings and the fundamental importantteabfole in the United States system of
justice, and will continue to make every reasonadffert to ensure that counsels can
communicate effectively and meaningfully with thelients. Additionally, the procedures
governing the military commissions provide for rebattorney-client privilege.
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31. The Government asserts that all United Staiitsim detention operations, including
those at Guantdnamo Bay, comply with common ar8ab the Geneva Conventions of 12
August 1949 on the protection of war victims ankeotapplicable international laws. The
Government takes very seriously its responsibititprovide for the safe and humane care
of detainees at Guantdnamo Bay. The Governmeriirreathat torture and cruel, inhuman
or degrading treatment or punishment are catedlyrigmohibited under United States
domestic law and international law, including im&tional human rights law and the law of
armed conflict. These prohibitions exist everywhend at all times.

32. Finally, the Government refers to Executive é@rdl3491 (Ensuring Lawful
Interrogations), which provides that individualgaideed in any armed conflict shall in all
circumstances be treated humanely, consistent Withed States domestic law, treaty
obligations and United States policy. Such indigildushall not be subjected to violence to
life and person (including murder of all kinds, ftatton, cruel treatment and torture), nor to
outrages upon personal dignity (including humitigtand degrading treatment), whenever
they are in the custody or under the effective mdmf an officer, employee or other agent
of the Government or detained within a facility een operated or controlled by a
department or agency of the United States. The WxecOrder further provides that such
individuals shall not be subjected to any intertagetechnique or approach, or any treatment
related to interrogation, that is not authorizedalog listed in Army Field Manual 2-22.3.
The Field Manual explicitly prohibits threats, cden and physical abuse. The National
Defense Authorization Act for Fiscal Year 2016 digdi many of the key interrogation-
related provisions of the Executive Order. It aleposed new legal requirements, including
that the Army Field Manual remain publicly availatind that any revisions be made publicly
available 30 days in advance of their taking effect

Further comments from the source and the Govenome

33. The Working Group has considered all the susions (see annex) made by the
source and the responses provided by the Government

Discussion

34.  This is not the first time that the Working @pohas issued an opinion in relation to
Mr. al Baluchi. In its opinion No. 29/2006, the Viorg Group found that Mr. al Baluchi and
25 other individuals were arbitrarily deprived béir liberty under the Central Intelligence
Agency rendition programme. Opinion No. 29/2006 wdspted on 1 September 2006, five
days before Mr. al Baluchi was transferred to theu@anamo Bay Naval Base. The source
seeks a new opinion based on the change in MralaicBi’'s circumstances.

35.  The Working Group considers that it is appratgrito adopt a new opinion because
the circumstances of Mr. al Baluchi’s detentiondatanged significantly since it adopted
opinion No. 29/20086 particularly in relation to the detaining authgrithe place of detention
and Mr. al Baluchi’s legal status. In reaching #osclusion, the Working Group has taken
into account the following factors:

(@)  When the Working Group considered Mr. al Bhlis circumstances in 2006,
he was being detained by the Central Intelligengenty in secret prisons and “black sites”.
The Working Group considered that detention in éheiscumstances fell “outside of all
national and international legal regimes pertainiogthe safeguards against arbitrary
detention™ Since being transferred to Guantanamo Bay mone fHayears ago, Mr. al
Baluchi has been in the custody of the United St&tepartment of Defense and is being
detained under a different legal regime, includimg 2009 Military Commissions Act;

(b)  While Mr. al Baluchi was held under the Aggmrogramme, no charges or
proceedings had been initiated against him, and/Nbeking Group did not consider, in
opinion No. 29/2006, whether his right to a failaltrhad been observed. Since Mr. al
Baluchi’s transfer to Guantdnamo Bay, charges Hze@n brought against him on two

3 See also opinion No. 50/2014.
4 See opinion No. 29/2006, para. 21.
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occasions and new violations of his right to a faal before the military commission have
allegedly occurred;

(c)  The source alleges that the Government hapmwided adequate medical
care or torture rehabilitation to Mr. al Baluchihavcontinues to suffer the effects of being
tortured under the Agency programme. In accordavitteits mandate, the Working Group
wishes to consider whether detention under thesaroistances is affecting Mr. al Baluchi’s
ability to participate in, and be an asset to, dusrent proceedings before the military
commission.

36. It is also not the first time that the Worki@roup has considered detention at
Guantanamo Bay. Over the last 15 years, the Wor&irayip has developed a considerable
body of legal analysis and jurisprudence reaffignithat the prohibition of arbitrary
deprivation of liberty is a peremptory norjug cogensof international law from which no
derogation is permittetdand that the prolonged and indefinite detentionindfviduals at
Guantanamo Bay violates that prohibition.

37. The Working Group considers it timely to bryefestate the key principles relevant
to the present opinion based on its previous asalg$ detention at Guantdnamo Bay:

(a) In its 2002 annual report, the Working Grquublished its “Legal opinion
regarding the deprivation of liberty of personsaitetd in Guantanamo Ba§The Working
Group considered that the Third Geneva Conventiahte Covenant were both part of the
legal framework applicable to detainees at Guamt@nBay. If a detainee is not recognized
by a competent court as having prisoner of waustahder the Third Geneva Convention,
the right to have the lawfulness of detention rexeid and the right to a fair trial under articles
9 and 14 of the Covenant still apgly;

(b)  In 2006, the Working Group joined four othmandate holders to present a
report to the former Commission on Human Rights tba situation of detainees at
Guantanamo Bay (E/CN.4/2006/120). The report iretuca number of important
conclusions:

0] Given consistent findings by the Human Rightsn@nittee that a State party
to the Covenant must ensure the rights under thei@mt to anyone within its power
or effective control, the obligations of the Unit8thtes under international human
rights law extend to persons detained at Guantargegdqparas. 10-18);

(i)  The global struggle against international ¢eism does not constitute an armed
conflict for the purposes of the applicability aférnational humanitarian la.egal
provisions under international humanitarian lavowlhg the United States to hold
belligerents without charges or access to courmelhe duration of hostilities can
therefore not be invoked to justify their detenti®uch deprivation of liberty is,
however, governed by human rights law, specificallyicles 9 and 14 of the
Covenant? This includes the right to challenge the legatdityetention before a court
in proceedings affording fundamental due proceghtsi such as guarantees of

(2]

See A/HRC/22/44, para. 51; and opinions No. 10/2p&8. 32 and No. 50/2014, para. 66.

See E/CN.4/2003/8, paras. 61-64.

The Working Group noted that “the applicationmternational humanitarian law to an international
or non-international armed conflict does not exeltite application of human rights law. The two
bodies of law are complementary and not mutualbhesive.” See E/CN.4/2006/7, paras. 68-75, in
particular para. 70; and A/HRC/4/40, paras. 14—-1paiicular para. 14. See also opinions No.
44/2005, para. 13; No. 2/2009, para. 27; No. 3/2p@ga. 30 and No. 53/2016, para. 42. See further
Organization for Security and Cooperation in Eur@8CE), Office for Democratic Institutions and
Human RightsHuman Rights Situation of Detainees at Guantan@arsaw, 2015), paras. 8-9 and
111, available at www.osce.org/odihr/198721?dowardaie.

See opinion No. 57/2013, para. 55; and Human Rigbtamittee, general comment No. 31 (2004)
on the nature of the general legal obligation inggosn States parties to the Covenant, para. 10. See
alsoAdvisory Opinion on the Legal Consequences of thet@artion of a Wall in the Occupied
Palestinian Territory Advisory Opinion, 1.C.J. Reports 2002l 136.

See opinions No. 43/2006, para. 31; and No. 1T/208ra. 11. See also A/IHRC/13/42, para. 51.
The United States has not notified the Secretaye®al of any derogation from the Covenant.
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independence and impatrtiality, the right to beiinfed of the reasons for arrest, the
right to be informed about the evidence underlythgse reasons, the right to
assistance by counsel and the right to a trialiwighreasonable time or to release.
Any person deprived of his or her liberty must gnpontinued and effective access
to habeas corpus proceedings, and any limitatiarthie right should be viewed with
utmost concern (paras. 21, 25-26);

(iif)  Torture is prohibited under article 7 of tH@ovenant and the Convention
against Torture and Other Cruel, Inhuman or Degiadireatment or Punishment.
The prohibition of torture is non-derogable, indhgl during the fight against
terrorism, because of its status agus cogensnorm. The prohibition of torture
encompasses the obligation to investigate allegethtions promptly and bring
perpetrators to justice, and the prohibition of tiee of evidence obtained under
torture in legal proceedings (paras. 41-45);

(c) In 2013, the Working Group, together with théer-American Commission
on Human Rights and three other United Nations ispgrocedure mandate holders,
reiterated the need to end indefinite detentioBwintanamo Bay. The authors of the joint
statement emphasized that, even in extraordinacymistances, the indefinite detention of
individuals beyond a minimal and reasonable peoibtime constitutes a flagrant violation
of international human rights law, which in itsetinstitutes a form of cruel, inhuman and
degrading treatment. The continuing and indefidégention of individuals without the right
to due process is arbitrary. The authors of tha gtatement urged the United States to adopt
all legislative, administrative, judicial and otheeasures to prosecute, with full respect for
the right to due process, individuals held at Gaaaino Bay or, where appropriate, provide
for their immediate release or transfer to a thivdntry in accordance with international law;

(d) The Working Group’s jurisprudence has coesily determined that
prolonged and indefinite detention at Guantanamy Baarbitrary. The Working Group
considered the cases of detainees held at GuantaBayrfor periods of 6 1/2 years (opinion
No. 2/2009); almost 5 years (opinion No. 3/2009renthan 10 years (opinion No. 10/2013)
and 8 years (opinion No. 50/2014). In each of tlwases, the detainees had not been afforded
due process, such as the right to prompt reviethefawfulness of their detention before a
judicial authority and other fair trial rights, vahi resulted in prolonged and indefinite
detentiont? Following its visit to the United States in 2016e Working Group expressed
concern that detainees at Guantanamo Bay had entbed by an independent and impartial
court after many years of arbitrary deprivationiloérty.3

38.  Several other prominent human rights mechanisms also expressed concern about
the arbitrary deprivation of liberty, lack of dueopess and ill-treatment of detainees at
Guantanamo Bay. These include United Nations mesimes) such as the Human Rights
Committeel* the Committee against Tortdf@nd special procedure mandate holdess,
well as other regional bodies such as the Inter#Acae Commission on Human Rights
and the Organization for Security and CooperationEurope!® Moreover, during the
universal periodic review of the United States iay\2015, 16 delegations expressed concern
and/or made recommendations in relation to GuanméanBay, including providing due

11
12

13

14

15

16

17

18

See www.oas.org/en/iachr/media_center/PRelease3(ZBl.asp.

In an earlier case involving four detainees heltiout charge at Guantdnamo Bay, the Working
Group found that there was no legal basis for ttiefention (opinion No. 5/2003).

See A/HRC/36/37/Add.2, para. 78.

See, for example, CCPR/C/USA/CO/4, para. 21.

See, for example, CAT/C/USA/CQO/3-5.

Since 2012, eight joint urgent appeals and aliegdétters have been sent by several special
procedure mandate holders in relation to detaine€uiantanamo Bay. See
www.ohchr.org/EN/HRBodies/SP/Pages/CommunicatiomstepP.aspx.

For exampleTowards the Closure of Guantanaif2®15), particularly para. 23. Available at
www.oas.org/en/iachr/reports/pdfs/Towards-Closures@anamo. pdf.

See OSCH{uman Rights Situation of Detainees at Guantana®ee also
www.osce.org/odihr/215276.
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process to detainees, allowing independent mongoaind investigation of allegations of
human rights violations and closing the facility.

39.  Turning now to the application of the abovengiples to the circumstances of the
present case, it is clear from the Working Groypissprudence that the obligations of the
United States under international human rights é&ttend to persons, including Mr. al

Baluchi, who are detained at Guantanamo Bay. ThekWg Group must determine whether
the Government has violated those obligations indBaluchi’'s case. The Working Group
has established the ways in which it deals withdewiiary issues. If the source has
established a prima facie case for a breach afat®nal requirements constituting arbitrary
detention, the burden of proof should be understoadst upon the Government if it wishes
to refute the allegations. The Government can nigist burden of proof by producing

documentary evidence in support of its claifAisHowever, mere assertions by the
Government that lawful procedures have been folthweithout such evidence, are not
sufficient to rebut the source’s allegatidhs.

40. The source alleges that Mr. al Baluchi’'s degtion of liberty is arbitrary according
to categories I, lll and V.

41. Category | applies when it is clearly impossitd invoke any legal basis justifying
the deprivation of liberty. The source submits ti@t Government has failed to establish a
legal basis for Mr. al Baluchi’'s detention at Guar@mo Bay. According to the source, the
2009 Military Commissions Act requires proof of &g hostilities on 11 September 2001
in order to establish the military commission’sigdiction over Mr. al Baluchi. If the
Government cannot prove that an armed conflictteaisn 11 September 2001 and that Mr.
al Baluchi participated in those hostilities, thavt of war do not apply, and the Government
can no longer rely upon the Authorization for Uséviditary Force as justification for Mr.

al Baluchi’s detention. The military judge orderedpecial personal jurisdiction hearing to
be held for Mr. al Baluchi in 2017.

42.  The Working Group has stated on several ocoasimost recently in its opinion No.
50/2014 (at para. 68), that the struggle agaimstiational terrorism cannot be characterized
as an armed conflict for the purposes of the appliity of international humanitarian law.
That is, the global war on terrorism is not capaifleonferring the status of combatant on
persons detained for conduct outside of an armedic and such acts of terrorism are
treated as criminal offences rather than violatiohghe laws and customs of war. The
Working Group considers that it is a question af fahether an armed conflict existed on
11 September 2001 (apart from any broadly allegad am terror), and whether there is
evidence that Mr. al Baluchi participated in themad conflict. The Working Group does
not consider itself competent to resolve these topres of fact, and it is for a domestic
tribunal (in the present case, the military comipiss to consider in determining its
jurisdiction over Mr. al Baluch#

43.  However, the Working Group reiterates its firgdin opinion No. 50/2014 that, even

if an armed conflict existed on 11 September 2@b6&,Geneva Conventions require that
enemy belligerents and civilians who are detairsetheeats to security be released at the end
of the armed conflict or hostilities. At the curtgmoint in time, whether the war on terror is
considered an international or non-internationaheat conflict, any of the procedures for
detention regimes under international humanitaldan as thdex specialishave ceased to
apply, if they ever did, to Mr. al Baluchi. Intetimnal humanitarian law was never conceived
to apply to detention of the length of that of Mt.Baluchi, who has now been detained at
Guantanamo Bay for more than 11 years. Procedwesdétention regimes under
international humanitarian law do not provide anport for the prolonged and indefinite

19
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See A/HRC/30/12, paras. 41, 72, 84, 99, 176.2392506nd 176.288.

See opinion No. 41/2013 quotirdnmadou Sadio Diallo (Republic of Guinea v. Demticrigepublic

of the Congqg)Merits, Judgmentl.C.J. Reports 201(p. 661, para. 55.

See A/HRC/19/57, para. 68.

Similarly, the Working Group does not considett héalls within its mandate to resolve whethee th
offences with which Mr. al Baluchi has been chargemiconsidered crimes under the laws of war.
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detention of individuals at Guantanamo Bay, andhscases must be considered with
reference to international human rights law.

44.  According to the source, Mr. al Baluchi wasdh&lthout charge for a period of over
18 months from the beginning of his detention aa@é&namo Bay on or about 6 September
2006 until April 2008. The Government did not cattthis allegation. This amounts to a
violation of Mr. al Baluchi’s right under articlé&s(2) and 14 (3) (a) of the Covenant to be
promptly informed of the charges against him, aBl asa failure to invoke a legal basis to
justify his detention. Moreover, the source allegasl the Government does not dispite,
that all charges against Mr. al Baluchi were drappe 21 January 2010 and he continued to
be detained without charges until May 2011, whelitary commission prosecution was
again initiated against him. Mr. al Baluchi wasréfere held for a second period of detention
without legal basis for approximately 16 months.

45.  Further, Mr. al Baluchi first received a hegrlvefore the Combatant Status Review
Tribunal on 30 March 2007, more than six montherdfie was transferred to Guantanamo
Bay. This hearing resulted in his categorizatioraas‘enemy combatant” who could be

detained pursuant to the laws of war for his alegesociation with Al-Qaida. The source

alleges, and the Government does not contest ttiighearing lasted for 1 hour and 20

minutes, and the Tribunal failed to provide MrBaluchi (who had no legal representation

until April 2008) with procedural protections, suah the exclusion of coerced statements
and unreliable hearsay evidence, and the abilityctoss-examine witnesses. The

Government’s evidence was also considered by thwifial to be presumptively correct.

46. As the Working Group found in its opinions N&0/2014, No. 10/2013 and No.
2/2009, hearings before the Combatant Status ReVi#winal do not satisfy the right to
habeas corpus or to a fair and independent tridduarticle 10 of the Universal Declaration
of Human Rights and article 14 (1) of the Covenast,they are military tribunals of a
summary nature. The United States Supreme Courelabted a similar conclusion, having
ruled in the case @oumediene v. Bughat hearings before the Tribunal are an inadequat
and ineffective substitute for habeas corpus pmiogs. While the Government asserts in its
response that all GuantAnamo Bay detainees habtlity to challenge the lawfulness of
their detention in the United States Federal Ctudugh a petition for a writ of habeas
corpus, Mr. al Baluchi has seen no meaningful grsgjover the last two years in his habeas
petition, which was first filed in December 200& Has therefore not been afforded his right
to an effective remedy under article 8 of the Urse¢ Declaration of Human Rights and
article 2 (3) of the Covenant.

47.  The Working Group finds that Mr. al Baluchi wast afforded his right to be brought
promptly before a judge or other judicial authofity review of his detention under article 9
(3) of the Covenant, or his right to take procegdibefore a court to determine the lawfulness
of his detention without delay under article 9 ¢djhe Covenant? In the absence of a ruling
on the lawfulness of Mr. al Baluchi’s detention &yudicial authority, the Working Group
concludes that no legal basis has been establish&is detention.

48.  For these reasons, the Working Group consttatshere was no legal basis invoked
to justify the detention of Mr. al Baluchi, and hisprivation of liberty falls within category
l.

49.  Category lll applies when the total or partian-observance of the international
norms relating to the right to a fair trial is afch gravity as to give the deprivation of liberty
an arbitrary character. The source alleges thae tivere several grave violations of Mr. al
Baluchi’s fair trial rights.
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If the Government had sought to challenge thdsgations, it could have provided charge sheets or
other records (with redactions necessary for sgcpurposes) to show that Mr. al Baluchi was
charged earlier than claimed by the source.

See Basic Principles and Guidelines on Remedie®eoakdures on the Right of Persons Deprived
of Their Liberty to Bring Proceedings Before a CodtH{RC/30/37, annex), principle 4. See also
guideline 4, paragraph 55, of the Basic Principles @uidelines, on the review of detention of
civilians by military tribunals.
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50. The source alleges, and the Government doesnt#st, that the military commission
judge ruled that Mr. al Baluchi has no right to solar access, and that Mr. al Baluchi has
been denied communication with any consular officeince his detention began. As a
national of Pakistan, Mr. al Baluchi has the rigimder article 36 of the 1963 Vienna
Convention on Consular Relatioftprinciple 16 (2) of the Body of Principles ander2

of the United Nations Standard Minimum Rules far ffreatment of Prisoners (the Nelson
Mandela Rules) to communicate with consular autiegriof Pakistan. The failure by the
Government to afford Mr. al Baluchi this right isrdus given that he is facing capital
charges, and had no access to legal represenfatianore than 18 months after he was
transferred to Guantanamo Bay. Mr. al Baluchi'shility to communicate with consular
authorities has potentially precluded effectiveuohs to his prolonged and indefinite
detention, such as being able to challenge theulae$s of his detention before a court and
obtain a remedy without delay under article 9 @he Covenant? It has also placed Mr. al
Baluchi at risk of further human rights violatiofmscluding torture and other ill-treatment.

51.  Further, the source contends that the Goverymgecifically the Central Intelligence
Agency, provided the director of the 2012 fitaro Dark Thirtywith information regarding
the torture of Mr. al Baluchi at the Agency’s “blkasites”, and that this information, which
has been denied to Mr. al Baluchi’s lawyers, wdssequently used in producing the film.
The source alleges that the first 25 minutes ofitheinvolved a character named “Ammar”,
who was beaten, water-doused, held with his whstend above his head, and kept awake
for 96 consecutive hours, and that all of theshrigpies were used on Mr. al Baluchi. In its
response, the Government asserts that Mr. al Bialsigiresumed innocent unless proven
guilty beyond a reasonable doubt, but did not agkitkese specific allegations. Given that
the storyline of the film involves the investigat®that led to identifying the whereabouts of
Osama bin Laden, the material portrayed in the imighly prejudicial to Mr. al Baluchi’s
ability to obtain a fair trial. As the Human Rigf@®@mmittee has noted, information placed
in the public domain about a criminal matter muet ondermine the presumption of
innocence’” Moreover, the pretrial categorization of Mr. allizhi by the Combatant Status
Review Tribunal as an “enemy combatant” presuppbggeguilt. He has also been held in
punitive conditions (discussed further below) feeo 11 years, despite not having been
convicted of any crime. In these circumstancesWoeking Group considers that there is a
serious and ongoing violation of Mr. al Baluchi'ght to be presumed innocent under article
11 (1) of the Universal Declaration of Human Rightsl article 14 (2) of the Covenant.

52.  Inaddition, the source alleges that Mr. auBhl had no legal representation from the
date of his transfer to Guantanamo Bay on or ab&gptember 2006 until April 2008. The
Government asserts in its response that all GuantarBay detainees have access to counsel
(including, in Mr. al Baluchi's case, counsel expaced in death penalty cases) to file a
habeas corpus challenge and to assist througheintfgfoceedings. However, it does not
deny that Mr. al Baluchi had no legal assistanaeofger 18 months after his transfer to
Guantanamo Ba3f. This amounts to a violation of Mr. al Baluchi'ghi to legal assistance
under article 14 (3) (b) of the Covenant. As therkiftg Group stated in principle 9 of the
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The United States is a State party to the Conventibe ability of a foreign defendant in a capital
case to communicate with his or her consular aittesthas been recognized as an individual right in
international lawlLaGrand(Germany v. United States of Amejiciudgment, 1.C.J. Reports 2QGi
466; andAvena and Other Mexican NationgMexico v. United States of Amerjcdudgment, I.C.J.
Reports 2004p. 12. Consular access has also been recognizetuasan right that informs the right
to a fair trial under article 14 of the CovenantelrAmerican Court of Human RightBhe Right to
Information on Consular Assistance in the Framewafrthe Guarantees of the Due Process of Law
Advisory Opinion OC-16/99, adopted on 1 Octoberd 3ee also General Assembly resolution
40/144, annex, art. 10.

See the Basic Principles and Guidelines (para. inl@Jation to immigration detention, but it is
equally applicable to the criminal justice context.

See Human Rights Committee, general comment Na2@27)) on the right to equality before courts
and tribunals and to a fair trial, para. 30.

Examples of documentary evidence that the Govenhigwuld have provided include visitor logs for
lawyers meeting with Mr. al Baluchi or a transcipthe Tribunal proceedings showing that he was
legally represented.
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Basic Principles and Guidelines on Remedies anadeiiges on the Right of Persons
Deprived of Their Liberty to Bring Proceedings Bef@ Court, all persons deprived of their
liberty have the right to legal assistance at ametduring their detention, including
immediately after the moment of apprehension (pE2$2°

53.  The source also alleges that, even after legaksentation was assigned to Mr. al
Baluchi in April 2008, the ability to represent Mil. Baluchi has been impeded by repeated
violation of the right to attorney-client privileg8pecifically, Mr. al Baluchi’s legal material
has been seized and reviewed by guards, despitg lbktarly marked as attorney-client
privileged. Moreover, the source refers to instanoe2013 to 2015, and again in 2017, in
which listening devices were allegedly found iroatey-client meeting rooms, as well as
alleged attempts by the Government to place infotman the defence teams. In its response,
the Government states that it respects the critidalof detainees’ counsel and will continue
to make every reasonable effort to ensure that sslurten communicate effectively with
clients. The Government also asserts that the guwes governing the military commissions
provide for “robust” attorney-client privilege, thgh it did not offer any examples. While
the source does not appear to suggest that thef liseening devices and attempts to place
informants on the defence teams directly affectedal/Baluchi, these allegations raise doubt
as to whether Mr. al Baluchi and his legal teamefiaeen able to communicate confidentially
at all times at Guantanamo Bay. As the Human RiGoimmittee noted in general comment
No. 32 (2007) on the right to equality before cewamd tribunals and to a fair trial, the ability
to hold private and confidential discussions is iamportant element of the right to
communicate with counsel under article 14 (3) fithe Covenant (para. 34).

54.  Mr. al Baluchi has been deprived of his libédlymore than 11 years at Guantanamo
Bay. His matter is still only in the pretrial liigion phase, with pretrial proceedings having
continued for over six years. The Working Groupetakote of the Government’s statement
in its response that 287 substantive motions haemn lfiled in Mr. al Baluchi’'s case, and
agrees with the Government that it is importargit@ the defence a full and fair opportunity
to raise such challenges. However, notwithstanthiegcomplexity of Mr. al Baluchi's case
and the number of motions filed by his legal tetive,Working Group considers that 11 years
of pretrial detention is both prolonged (excessiveluration) and indefinite. There is no
indication of when Mr. al Baluchi will be brougltt trial. The Government has indicated that
it will continue to detain former Central Intelligge Agency detainees even if they are
acquitted by the military commission, so that eeequittal is not a remedy for indefinite
detention at Guantanamo Bay. According to artic{8)%f the Covenant, if Mr. al Baluchi
cannot be tried within a reasonable time, he igledtto release. He is also entitled, under
article 14 (3) (c) of the Covenant, to be triednhwiit undue delay. Both provisions have been
violated in the present case.

55.  Furthermore, the source alleges that Mr. ali@dldoes not have access to all of the
evidence that is used against him due to overdiesson of that information by the
Government. The source claims that information joled to the director atero Dark Thirty
regarding Mr. al Baluchi’s torture under the Agemegpgramme is among the material that
has not been provided to his legal team. Mr. au8fal has also requested that 131 withesses
be called for his personal jurisdiction hearing dsefthe military commission, but the
Government has refused all but 10 of these witrse$séts response, the Government asserts
that: “Except in rare instances required by conipglsecurity interests, all of the evidence
relied upon by the government in habeas proceedmfgsstify detention is disclosed to the
detainees’ counsel, who have been granted secclégrances to view the classified
evidence, and the detainees may submit writtearsatits and provide live testimony at their
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Although the source states that the military lamggpointed for Mr. al Baluchi in April 2008 was not
of his choice, as required by article 14 (3) (k) &) of the Covenant, the United States has stated
“that subparagraphs 3 (b) and (d) of article 14dbrequire the provision of a criminal defendant’s
counsel of choice when the defendant is providet eéurt-appointed counsel on grounds of
indigence, when the defendant is financially ablestain alternative counsel, or when imprisonment
is not imposed”. See https://treaties.un.org/pagee/Details.aspx?src=IND&mtdsg_no=IV-
4&chapter= 4&lang=en#EndDec. See also guidelingpara. 93 (d), of the Basic Principles and
Guidelines.
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hearings via video link.” The Government did notlgess the specific allegations by the
source and did not elaborate on what constitutesrapelling security interest”.

56. The Working Group concludes that Mr. al Baluehs not been afforded equality of
arms in terms of having adequate facilities forghreparation of his defence, including access
to evidence, under the same conditions as the qutiea. This amounts to a violation of
article 14 (1) and 14 (3) (b) of the Coven#rithe Working Group is particularly concerned
that information regarding the alleged torture af & Baluchi under the Agency programme
has not been provided to his lawyers. This is ptathy exculpatory material in the capital
charges against Mr. al Baluchi if it indicates tlsidtements made by him were not
voluntary3! This information is also necessary for the ingzdion of alleged acts of torture
upon Mr. al Baluchi and for the provision of phydiend psychological rehabilitation to him
for those acts.

57. The source has provided credible informatiohjctv was not challenged by the
Government, that Mr. al Baluchi was subjected tdute while detained by the Central
Intelligence Agency. It is clear from that infornuat that the previous torture by the Agency,
and the punitive conditions in which Mr. al Balughturrently being held, continues to have
an impact upon the fairness of the current milioynmission proceedings against him.

58. Mr. al Baluchi is suffering psychological anfiypical effects from the previous
torture and his health is in severe decline. Despi$ ongoing suffering, he has not been
provided with torture rehabilitation or any othexdress, as required by article 8 of the
Universal Declaration of Human Rights and articlecf the Convention against Tortufe,

to which the United States is party. Mr. al Balubhs also been denied adequate medical
treatment, having been told by a doctor at Guams@n8ay that he could not access a
treatment plan beyond painkillers due to the pritinature of his case. Mr. al Baluchi's
contact with the outside world is extremely limited he is only allowed infrequent letters
from his family and occasional opportunities fode®-messaging through ICRC. He is also
subject to indefinite detention, itself a form ofiel, inhuman and degrading treatment under
international law that may amount to tortétdhis treatment violates Mr. al Baluchi’s right
under article 10 (1) of the Covenant to be treatd humanity and respect for his inherent
dignity, as well as the standards found in rule§,124, 30, 31, 34 and 58 of the Nelson
Mandela Rules and principles 1, 6, 15, 16, 19,238 of the Body of Principles. In these
circumstances, the Working Group considers thigtvery unlikely that Mr. al Baluchi can
effectively assist with, and participate in, hisrodefence, contrary to article 14 (3) (b) of
the Covenant!

59. In addition, the source alleges that previowsluntary statements made by Mr. al
Baluchi under torture by the Agency will be usedimy his personal jurisdiction hearing
before the military commission. The source citedvgions in the 2009 Military
Commissions Act that allow for the use of suchestants, and a recent case involving
another Guantdnamo Bay detainee in which the Gawenbh argued that the inadmissibility
of evidence obtained through torture only applideemwthe defendant was tortured at the
same time as an incriminating statement was make.Qovernment emphasized that the
2009 Act, Executive Order 13491 and Army Field Main2-22.3 prohibit torture and ill-
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The Working Group does not have sufficient infotiorato determine whether Mr. al Baluchi has
had a proper opportunity to call withesses undixlarl4 (3) (e) of the Covenant. That provision
allows for the calling of relevant witnesses, angésinot provide an unlimited right to call all bét
131 witnesses requested for the personal juristidiearing if they are not all relevant. In anyrdye
the United States has stated “that paragraph @o@ not prohibit a requirement that the defendant
make a showing that any witness whose attendansedis to compel is necessary for his defence”.
See

https://treaties.un.org/pages/ViewDetails.asp@dtD&mtdsg_no=IV-4&chapter= 4&lang=en#End
Dec.

See Human Rights Committee, general comment N2, 33.

See Committee against Torture, general commen8N2012) on the implementation of article 14.
See also
http://newsarchive.ohchr.org/EN/NewsEvents/PagasglByNews.aspx?NewsID=13859&LangID=E.
See opinion No. 29/2017, para. 63. See also E/@BD4/3/Add.3, para. 33.
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treatment and the use of statements at trial oddatinrough such treatment, and that torture
and ill-treatment are prohibited under United Stadasv.

60. The Working Group reaffirms the absolute prdtgh of torture under customary
international law, article 5 of the Universal Deeldon of Human Rights, article 7 of the
Covenant and the Convention against Torta&tatements made by Mr. al Baluchi under
torture, regardless of when or where they were maatenot be used as evidence against him,
as this would be a violation of article 14 (3) @)the Covenant and article 15 of the
Conventiore® In opinion No. 57/2013, the Working Group founattevidence obtained in
violation of a suspect’s rights during a previoesipd of detention was not admissible and
could compromise subsequent proceedings. The Wpf&ioup calls on the Government to
investigate Mr. al Baluchi’s allegation of tortureder the Agency programme, in accordance
with its obligations under articles 4, 12 and 1&ef Convention, and prosecute anyone found
to have been involved. Any lack of accountability fsuch acts would only serve to
undermine the moral authority with which terrorismst be fought.

61. The Working Group therefore concludes thatahéslations of the right to a fair trial
are of such gravity as to give the deprivatiorilzéity of Mr. al Baluchi an arbitrary character
according to category lll. Given the serious andaing violation of Mr. al Baluchi’s right
to be presumed innocent, as well as the psychabgitd physical trauma that he continues
to suffer as a result of torture under the Agenmgmmme, the Working Group considers
that it is no longer possible for Mr. al Baluchirereive a fair trial.

62.  Further, the Working Group finds that Mr. al@zi has been subjected to prolonged
detention on discriminatory grounds because ofstegus as a foreign national and his
religious beliefs as a Muslim. In its response,@wernment asserted that the Guantdnamo
Bay military commissions are not reserved for fakwos of Islam or any other particular
religion. However, it did not present any infornaaitito challenge the source’s claims that in
practice: (a) Guantdnamo Bay military commissiomesteld solely for defendants who are
not citizens of the United States; and (b) the Gowvent has never prosecuted any person of
any religious faith, other than Muslim men, befar&uantdnamo Bay military commission.
Indeed, the Government stated in its response dinater the 2009 Military Commissions
Act, military commissions are available to try &ii unprivileged enemy belligerents”, who
are defined as non-United States citizens who Bagaged in or supported hostilities against
the United States.

63. Inthe proceedings before the military comnoissMr. al Baluchi has been deprived
of due process and the fair trial guarantees tlmatldvordinarily apply within the judicial
system of the United States. This act of discrimmimaon the basis of his status as a foreign
nationat” and his religion has denied Mr. al Baluchi equaliefore the law and violates
articles 2, 5 (a) and (b) and 6 of the Internati@nvention on the Elimination of All Forms
of Racial Discriminatiori articles 2 and 7 of the Universal Declaration aintdn Rights,
and articles 2 and 26 of the Covenant.

64. The Working Group takes note that the Goverrirhas expressed its understanding
of articles 2 and 26 of the Covenant as followsdfthe Constitution and laws of the United
States guarantee all persons equal protectioneofatit and provide extensive protections
against discrimination. The United States undedsatistinctions based upon race, colour,
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The Working Group notes the reservations to arficbf the Covenant and the Convention against
Torture made by the United States, particularly theonsiders itself bound by the prohibition of
cruel, inhuman or degrading treatment or punishroaht to the extent that it means the cruel,
unusual and inhumane treatment or punishment pitetiby the Fifth, Eighth and/or Fourteenth
Amendments to the United States Constitution.

See also guideline 12, pargraph.77, of the Basiciptes and Guidelines.

According to the joint study on global practicesélation to secret detention in the context of
counter-terrorism, none of the 14 people transfefmem Agency custody to Guantdnamo Bay on 6
September 2006, including Mr. al Baluchi, were Ushiftates citizens (see A/IHRC/13/42, para. 105).
See Committee on the Elimination of Racial Discriation, general recommendation No. 30 (2004)
on discrimination against non-citizens, paras. 19-a2d general recommendation No. 31 (2005) on
the prevention of racial discrimination in the adisiration and functioning of the criminal justice
system.
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sex, language, religion, political or other opinioational or social origin, property, birth or
any other status — as those terms are used iteaPtiparagraph 1 and article 26 — to be
permitted when such distinctions are, at minimuiionally related to a legitimate
governmental objective’® However, the Government did not make any submissio the
Working Group as to how the establishment of mijitsommissions, which have in practice
only prosecuted a select group of Muslim men wheorait nationals of the United States,
would be a proportionate means of achieving ailegte objective.

65. The Working Group concludes that Mr. al Balighase falls within category ¥2.

66. The Working Group has clarified many issuemtgrnational law in its Guantdnamo
Bay jurisprudence, to which the present opiniothes most recent addition. In the present
opinion, the Working Group has restated princiglegeneral application regarding the law
on the arbitrary deprivation of liberty and appligsm to Mr. al Baluchi’s circumstances.
To avoid any ambiguity, the Working Group wishe<larify that, while it has specifically
addressed Mr. al Baluchi's case, the conclusioastred by the Working Group in this
opinion also apply to other detainees in similarations at Guantanamo Bay. B@ontrario
argument can be made in respect of any of therfgglin the present opinion.

67. Moreover, the present case is one of sevesakdarought before the Working Group
in recent years concerning the arbitrary deprivatd liberty of persons at Guantanamo
Bay.# The Working Group recalls that under certain ainstances, widespread or
systematic imprisonment or other severe deprivatibliberty in violation of the rules of
international law may constitute crimes against anity*> As the Working Group stated in
relation to its visit to the United States in Oaol2016, it remains deeply concerned
regarding the ongoing operation of the detenti@ilifp at Guantanamo Bay, the closure of
which should remain a priority. In the meantimes ¥Working Group urges the Government
to cooperate with United Nations human rights magdras and allow them full access to the
facility.*®

68. The Working Group would welcome an invitatiooni the Government to undertake
a follow-up visit to the United States, with spéc#uthorization to visit the entire detention
facility at Guantdnamo Bay Naval Base, includingipa/, where Mr. al Baluchi is detained.
According to the terms of reference for countnyitgiby the Working Groug such a visit
would need to be conducted under conditions whilchivaits members to have unrestricted
access to the facility, and to hold private andficemtial interviews with any detainee.

Disposition
69. In the light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Ammar al Baluchi, bgiin contravention of articles 2,
5,7,8,9,10and 11 (1) of the Universal Declarabf Human Rights and of articles
2,7,9,10 (1), 14 and 26 of the International &want on Civil and Political Rights,
is arbitrary and falls within categories I, Il akd

70.  The Working Group requests the Governmentefthited States of America to take
the steps necessary to remedy the situation oAMBaluchi without delay and bring it into
conformity with the relevant international normsgluding those set out in the Universal
Declaration of Human Rights and the Internationav&hant on Civil and Political Rights.

71. The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to releasalMaluchi immediately and accord him
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a1
42
43
a4

See https://treaties.un.org/pages/ViewDetails 2smmxIND&mtdsg_no=IV-4&chapter=4&lang=en
#EndDec.

See also opinions No. 50/2014 and No. 10/2013figdeer CERD/C/USA/CO/7-9, para. 22.

See opinions No. 50/2014, No. 10/2013, No. 3/2899 No. 2/2009.

See, for example, opinion No. 47/2012, para. 22.

See A/HRC/36/37/Add.2, para. 90.

See www.ohchr.org/EN/Issues/Detention/Pages/Vasipx. See also
www.ohchr.org/Documents/HRBodies/SP/ToRs2016.pdf.
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an enforceable right to compensatfoand other reparations, such as appropriate physica
and psychological rehabilitation for the torture has suffered, in accordance with
international law.

72.  The Working Group urges the Government to ensarfull and independent
investigation of the circumstances surroundingatistrary deprivation of liberty of Mr. al
Baluchi, including an independent inquiry into léHegations of torture, and to take
appropriate measures against those responsibiedatiolation of his rights.

Follow-up procedure

73. Inaccordance with paragraph 20 of its mettoddeork, the Working Group requests
the source and the Government to provide it witbrimation on action taken in follow-up
to the recommendations made in the present opiiotuding:

(&)  Whether Mr. al Baluchi has been released ifisd, on what date;
(b)  Whether compensation or other reparationg li@en made to Mr. al Baluchi;

(c)  Whether an investigation has been conduatéd the violation of Mr. al
Baluchi’s rights and, if so, the outcome of thedstigation;

(d)  Whether any legislative amendments or chaimgpeactice have been made to
harmonize the laws and practices of the UnitedeStaf America with its international
obligations in line with the present opinion;

(e)  Whether any other action has been taken jeiment the present opinion.

74.  The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is requiredexample, through a visit by the Working
Group.

75. The Working Group requests the source and theeBment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetas own action in follow-up to the

opinion if new concerns in relation to the casetaeight to its attention. Such action would
enable the Working Group to inform the Human Rig@suncil of progress made in

implementing its recommendations, as well as ailyréato take action.

76.  The Working Group recalls that the Human Rigbasincil has encouraged all States
to cooperate with the Working Group and requesteditto take account of its views and,
where necessary, to take appropriate steps to semmedsituation of persons arbitrarily

deprived of their liberty, and to inform the WorgiGroup of the steps they have taken.

[Adopted on 24 November 2917

45

46

The United States understands that “the righbtopgensation referred to in articles 9 (5) and 34 (6
requires the provision of effective and enforceabéehanisms by which a victim of an unlawful
arrest or detention or a miscarriage of justice s@sk and, where justified, obtain compensation
from either the responsible individual or the aggi@te governmental entity. Entitlement to
compensation may be subject to the reasonablerezgeits of domestic law.” See
https://treaties.un.org/pages/ViewDetails.aspx@dtD&mtdsg_no=IV-4&chapter=4&lang=en#End
Dec.

See Human Rights Council resolution 33/30, parand37.
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Additional information submitted by the parties

Further comments from the source

1. On 7 July 2017, the response from the Governmvastsent to the source for further
comment. The Working Group requested the sourcesjpond by 21 July 2017. The source
responded on 18 July 2017.

2. The source submits that the Government hasstablshed personal jurisdiction over
Mr. al Baluchi after 14.5 years of detention angérs of pretrial hearings. The source refers
to the Government's argument that Mr. al Baluchi detained lawfully under the
Authorization for Use of Military Force, and subgiihat this response retroactively proffers
a legal justification for Mr. al Baluchi's unlawfaind arbitrary detention. According to the
source, the Government ignores the fact that irrotd both detain and prosecute Mr. al
Baluchi, the 2009 Military Commissions Act (MCA) micitly requires proof of hostilities
to establish the military commission’s personalsdiction over him (10 U.S.C.§ 948 (a)
(7). In May 2017, the Government was asked to @ror the first time that there were
existing hostilities on 11 September 2001, and Mat al Baluchi participated in those
hostilities. This position was argued and won by BMrBaluchi, and the military judge has
now ordered a special personal jurisdiction heatorfue held for Mr. al Baluchi later in 2017.
This hearing will take place over 14.5 years siktreal Baluchi first entered United States
custody through the Central Intelligence AgencyA)Clover 11 years since he was
transferred to Guantanamo Bay, and over six yeace €harges were brought against him
for the second time. If the Government cannot pritned an armed conflict existed on 11
September 2001, the laws of war do not apply, kadxovernment can no longer rely upon
the Authorization for Use of Military Force as jifisation for Mr. al Baluchi’s unlawful and
arbitrary detention.

3. In addition, the source refers to the Governisargument that detainees are able to
file habeas petitions, and notes that those pracgedre largely stalled in Mr. al Baluchi’s
case. According to the source, the Government tiaileention that government evidence in
habeas proceedings is treated with a presumptiofregfularity”, despite documented
translation and other errors demonstrated by hatmassel. Mr. al Baluchi’'s habeas petition,
first filed in December 2008, has seen no meaninadtion in the District of Columbia
District Court since September 2015.

4, The source further submits that the Governmersdot observe fair trial rights at
the military commissions. In listing the crimes lwithich Mr. al Baluchi has been charged,
the Government ignores the fact that three of trmgees — conspiracy, terrorism and
hijacking — were not war crimes on 11 Septemberl2@@d therefore may not be charged
before a military commission. In support of its @ment, the source annexed to its
submission the opinions of two international expéntinternational humanitarian law and
war crimes.

5. The source refers to the Government’s assettiah Mr. al Baluchi is presumed
innocent unless proven guilty beyond a reasonablébtd However, the Government’s
argument does not address the fact that Mr. aldd#kicontinued designation as a “High
Value Detainee”, without justification, is extremgrejudicial to the lay public. The source
also alleges that the Government collaborated thighfilmmakers of the 2012 Hollywood
movie Zero Dark Thirty which provides a fictionalized link — disprover the Senate
Select Committee on Intelligence in its report —tween the torture of Mr. al Baluchi at the
CIA black sites, and information leading to thecdigery of Osama bin Laden. According to
the source, several examples of Mr. al Baluchi&-liée torture were depicted in this film.
The first 25 minutes of the film are largely compd®f a character named “Ammar” who
was beaten, water-doused, held up off the flooh \wis wrists bound above his head and
kept awake for 96 consecutive hours. The souregedl that all of these techniques were
used on Mr. al Baluchi, along with many others. $berce also alleges that the CIA provided
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the director of the film with information regardindr. al Baluchi’'s torture, and that this
information has been denied to Mr. al Baluchi'sresel, who hold security clearances.

6. According to the source, the Government consintoeviolate Mr. al Baluchi’'s due
process rights. While the Government correctly siotkat the military commission
proceedings are in the pretrial litigation phaséils to explain that the pretrial proceedings
have continued for over six years. The Governmksat d@oes not address the reasons for the
slow movement of the military commissions, incluglthe fact that it created an entirely new
legal system for a specific group of individualsaftis, non-citizen Muslim males) that has
required hundreds of motions to clarify.

7. Moreover, the source alleges that there have tgeeated and continuous intrusions
into the attorney-client privilege belonging to Mf.Baluchi and other defendants before the
military commission that require investigation. leaeeample, the source alleges that in March
2013, defence counsel discovered listening devitieguised as smoke detectors in the
attorney-client meeting rooms where case stratewly ather privileged discussions take
place, despite previous denials by the Governnfexttit had not installed any such devices.
In April 2014, the Federal Bureau of Investigat{&Bl), which is involved in the prosecution
of Mr. al Baluchi and the other four defendantgdrto place an informant on one of the
defence teams. In February 2015, one of Mr. al &als co-defendants identified, while in
the courtroom, a CIA translator who had been witghimen at the black sites, who had been
placed on a defence team. This kind of egregiootion of the attorney-client privilege
further delays military commission proceedings andermines any proffered rationale for
Mr. al Baluchi’'s continued arbitrary detention.

8. The source asserts that, despite the Governsnstattements that the 2009 MCA
prohibits the admission of evidence obtained thhotegture or cruel, inhuman or degrading
treatment, the 2009 MCA does allow for the usevidence obtained through coercion and
derived from torture. The source refers to secdid® of the 2009 MCA, which states that:

“A statement of the accused that is otherwise asibiis shall not be excluded from
trial by military commission on grounds of allegedercion or compulsory self-
incrimination so long as the evidence complies wlhithprovisions of section 948r of
this title.”

9. The source also refers to section 948r (c), iwpiovides that:

“A statement of the accused may be admitted inengd in a military commission
under this chapter only if the military judge finds

(1) that the totality of the circumstances renddrs statement reliable and
possessing sufficient probative value; and

() that-

(A) the statement was made incident to lawful catdiuring military operations
at the point of capture or during closely relatetve combat engagement, and the
interests of justice would best be served by adorissf the statement into evidence;
or

(B) the statement was voluntarily given.”
10.  According to the source, the section furthewjates:

“(d) Determination of Voluntariness — In determigifor purposes of subsection
(c) (2) (B) whether a statement was voluntarilyegiythe military judge shall consider
the totality of the circumstances, including, aprapriate, the following:

(1) The details of the taking of the statementpacting for the circumstances of
the conduct of military and intelligence operatialsing hostilities.

(2)  The characteristics of the accused, such asmitraining, age, and education
level.

(3) The lapse of time, change of place, or chang&eéntity of the questioners
between the statement sought to be admitted andpaoy questioning of the
accused.”
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11. The source notes that the reason for the spawifusion of this language in the 2009
MCA is that, following their extended torture amddrrogation by the CIA, the defendants
were reinterrogated by the FBI in 2007 after theansfer to Guantdnamo Bay, and the
resulting statements have been publicly called “thean team” statements. The source
alleges that it is these statements, obtained asrdbult of years of torture, that the
Government seeks to rely upon in death penaltygedings against Mr. al Baluchi.

12. In addition, the source argues that the mjlitaommission proceedings lack
transparency because the Government actively wikhpotentially exculpatory and
mitigating information regarding the torture of ttiefendants by the CIA, on the basis that
such information is not relevant to their eventtrédl. For example, in February 2016,
counsel for Mr. al Baluchi argued that all commuaticns between the CIA and the
filmmakers ofZero Dark Thirtyshould be released to counsel, but the Governrasponded
that such information was not relevant.

13.  Finally, the source asserts that Mr. al Balutdg not been provided with torture
rehabilitation. The source refers to the Governfsesummary of Executive Order 13491,
which prohibits torture or cruel, inhuman or degngdtreatment, consistent with United
States law and treaty obligations. However, the gbowment has provided no remedy or
treatment for the prolonged torture inflicted ugha defendants while in CIA custody. The
withholding of torture rehabilitation constitutes active violation of article 14 of the

Convention against Torture. Without such treatmeet victims continue to suffer the effects
of their torture.

14.  On 13 August 2017, the source provided a funtpelate to the Working Group. The
source reports that Mr. al Baluchi has recentlyeeigmced a severe decline in his physical
and mental health. He has constant numbness, wiagtindicate permanent nerve damage,
on his body where he was shackled for months vini®A custody. The source alleges that
when Mr. al Baluchi tried to speak about his symmgavith the Joint Medical Group doctor
at Guantanamo Bay, he was told that prescribimgadrhent plan beyond painkillers was not
possible due to the political nature of his case.

15.  Furthermore, the source reports that the Govent explained its favourable position
towards torture-derived statements in a recenttalsaracterizing the prohibition of torture-
acquired evidence as “temporal”, prohibiting onlidence obtained when the defendant was
tortured at the same time as an incriminating state was made. The source further reports
that in Mr. al Baluchi’'s upcoming personal juridiic hearing, the Government has already
indicated that it will rely almost exclusively omslarly tainted statements made by Mr. al
Baluchi, following the same reasoning offered iis tiecent case.

16. The source refers to the Government's resptmsiee Working Group in which it
stated that “the procedures governing the milignmissions provide for robust attorney-
client privilege”. According to the source, in JU2@17, the Government acknowledged that
it had “unintentionally” eavesdropped on attornéigrt communications at Guantanamo
Bay after a specific order prohibiting monitoringuch been made following the 2013
discovery of listening devices in meeting rooms.

17.  The source also refers to the Government’srsi@nt in its response that “proceedings
are now transmitted via live video feed to locasi@ Guantanamo Bay and in the United
States, so that the press and the public can \nem,twith a 40-second delay to protect
against the disclosure of classified informatioffie source reports that, during the past two
military commission hearings, the live video feedtlie United States has been cancelled,
and it is unclear whether it will be reinstated.

18.  Finally, the source notes that the Governmemrgsponse detailed the procedural
rigour of the military commissions, including theopision of witnesses. According to the
source, the personal jurisdiction hearing for MiBaluchi in 2017 will examine two major

qguestions: (a) whether hostilities existed on 1bt&mber 2001 such that a military

The name of the defendant was disclosed to th&kgpGroup and to the Government, but is
withheld in the present opinion in order to presethe integrity of those separate ongoing
proceedings.
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commission has jurisdiction over the attacks arsbeiated acts, and (b) whether coerced
statements made after 3.5 years of CIA detentidviibyl Baluchi are admissible to establish
personal jurisdiction. Given the breadth of botlesjions, Mr. al Baluchi has requested 131
witnesses for the personal jurisdiction hearinge Bburce reports that all but 10 of these
withesses have been refused by the Government.

Further comments from the Government

19.  Given that the source provided additional infation, the Working Group took the
exceptional step of forwarding relevant informatisom the source’s response to the
Government on 28 August 2017 for its final commeffitee Government was requested to
respond by 31 October 2017. The Government respbode. November 2017, requesting
an extension of time within which to reply. Howeyvtis request was made after the expiry
of the deadline. In accordance with its establighedtice, the Working Group declined the
request for an extension of time (see, for examgg@ion No. 1/2017).




