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1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @n&ssembly resolution 60/251 and
Human Rights Council decision 1/102, the Couna@lased the mandate of the Commission.
The mandate of the Working Group was most recemttgnded for a three-year period in
Council resolution 33/30 of 30 September 2016.

2. In accordance with its methods of work (A/HRQBH), on 8 September 2017, the
Working Group transmitted to the Government of éndi communication concerning
Thirumurugan Gandhi. The Government has not repiiedtie communication. The State is
a party to the International Covenant on Civil &ulitical Rights.

3. The Working Group regards deprivation of libeatyarbitrary in the following cases:

(@) When it is clearly impossible to invoke amggadl basis justifying the
deprivation of liberty (as when a person is kepdétention after the completion of his or her
sentence or despite an amnesty law applicableramhiher) (category I);

(b)  When the deprivation of liberty results fraime exercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22, 25,
26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observancenhefinternational norms relating to
the right to a fair trial, established in the Unise Declaration of Human Rights and in the
relevant international instruments accepted byStates concerned, is of such gravity as to
give the deprivation of liberty an arbitrary chaeadqcategory 1l1);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility afrainistrative or judicial review or remedy
(category 1V);

(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or otherinjpn, gender, sexual orientation, disability,
or any other status, that aims towards or cantr@signoring the equality of human beings
(category V).
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Submissions

Communication from the source

4, Thirumurugan Gandhi, aged 42 at the time ofahisst, is a citizen of India resident
in Chennai, Tamil Nadu. Mr. Gandhi is a supportethe Tamil peoples’ cause and founder
of the “May 17 Movement”, established in remembran€ Tamils who lost their lives on
that day in 2009. Furthermore, Mr. Gandhi advocé&teshe self-determination of Tamils,
Palestinians, Kurds, Kashmiris, Sahrawis and Sikles.regularly lobbies the diplomatic
community on behalf of these groups, as well asbehalf of indigenous peoples and
communities that allege to have been subjectedatacvimes.

5. Moreover, Mr. Gandhi reportedly advocates far ttight to life of migrant workers,
the right of farmers to water and the rights of kaws, refugees, persons with disabilities,
persons belonging to linguistic and religious mities and transgender persons. Mr. Gandhi
has been active in protesting against the World& @rganization’s rules concerning public
distribution systems, privatization of electriciprpjects that could be potentially detrimental
to the environment, such as hydraulic fracturingd auilding nuclear reactors in densely
populated areas. Mr. Gandhi is a supporter of ptet@gainst the use of nuclear power plants
and has led such protests in Kudankulam since 2012.

6. The source states that the May 17 Movement &as bolding annual silent peaceful
gatherings since 2010. A candlelight vigil repolyadok place on 21 May 2017 in Kamaraj
Salai, near the Marina Beach in Chennai, and caagrimore than 500 participants. The
source notes that, on earlier occasions, the pbidedenied permission for such gatherings,
citing orders under section 41 of the Madras Citlid®@ Act. However, since this gathering
was intended to be a silent, non-violent candl¢ligdil, no police permission was formally
received.

7. The source reports that the Tamil Nadu policested two groups of individuals
participating in the vigil. These arrests were ieghout according to sections 147, 148, 341
and 506 (2) of the Indian Penal Code; section {gLpf the Criminal Law Amendment Act
and section 3 of the Tamil Nadu Public Property¢@ntion of Damage and Loss) Act. Mr.
Gandhi was included in a group comprising 35 pessdhe source indicates that no arrest
warrant was shown at the time, contrary to the igiomns of section 41 B (b) (i) and (ii) and
(c) of the 1973 Code of Criminal Procedure.

8. The source notes that the entire arrest wasieptive on television, with the press
following the arrested individuals and interviewitigem. The video evidence therefore
clearly demonstrates the fact that those particigadt the vigil had no weapons and carried
only candles and banners.

9. The source further specifies that the arrestexdgms were transported from the
Community Hall to the Government Royapettah Ho$pital, by midnight on 21 May 2017,
to the police station. At 1.30 a.m. on 22 May 2h@,arrested individuals were moved from
the police station to the Metropolitan Magistrat€surt for their remand hearing. Some 17
persons were reportedly detained on the night ab222 May. Eighteen other individuals,
notably 1 woman and 17 students, were released.sdhrce maintains that the detained
individuals were beaten and suffered injuries itigeocustody.

10. According to the source, all those detainedcepk four individuals, were
subsequently released on bail. The source staethduration of the preventive detention
without bail for Mr. Gandhi was set at one year.w#s held in custody in the Puzhal Central
Prison in Chennai.

11. On 29 May 2017, Mr. Gandhi and three othenviddials were charged by the City
Police  Commissioner under the Tamil Nadu PreventidnDangerous Activities of

Bootleggers, Cyber Law Offenders, Drug Offendermebt Offenders, Goondas, Immoral
Traffic Offenders, Sand Offenders, Sexual Offend8ism Grabbers and Video Pirates Act,
1982 (Tamil Nadu Act No. 14 of 1982), commonly knmoas the Tamil Nadu Goondas Act.

12.  According to the source, Mr. Gandhi later appedefore the Advisory Committee,
which upheld his detention. Mr. Gandhi then chajksh this decision in the Madras High
Court. Case hearings had been postponed at thehersource made the submission.
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13.  The source points to a humber of proceduradjitarities. The source maintains that
the facts recorded by the police in their arregtore do not correspond to the above-
mentioned sequence of events. Furthermore, onkeofvitnesses, who supposedly signed
the arrest report, denies ever having done soddiitian, the police allegedly confiscated

some property from Mr. Gandhi on 21 May 2017. Calotuments indicate that it was

received by the Metropolitan Magistrate’s CourtyohD days after the arrest, on 31 May
2017.

14.  The source further argues that Mr. Gandhi shoat have been remanded in custody
in the light of the judgment of the Supreme Codirtndlia in Criminal Appeal No. 1277 of
2014. In that judgment, the Supreme Court seeksnsoire that police officers do not arrest
persons unnecessarily and that magistrates do uathorize detention casually and
mechanically. As such, the Supreme Court statet ttiea police should comply with a
specified checklist and present it to the magistrihe source notes that, in the present case,
the remand order does not confirm that the polgeort prescribed by the Supreme Court
was used. The source therefore maintains thatdheeparrested Mr. Gandhi illegally and
that the magistrate mechanically ordered remandsunea.

15. Moreover, the source indicates that five pepdises have been cited as the grounds
for the preventive detention order of the Chenradice Commissioner, dated 29 May 2017.
Those offences are merely first information repoetgistered by the police, which have not
been investigated for 805, 624, 387, 189 and 2%85,daspectively. The Code of Criminal
Procedure states that, under section 167, invéistitgaare to be concluded in a period
ranging from 60 to 90 days. The source therefogaees that the detention order, which relies
on five cases that were filed between 2015 and 28%fegular.

16. The source further maintains that any persom figits for the rights of the people is
a human rights defender and cannot be portrayedrasmber of a gang under the Tamil
Nadu Goondas Act or as a person habitually commgittiffences. The source argues that, if
this practice continues to go unchallenged, huriginis defenders will be placed at a great
risk of being detained arbitrarily under the abowventioned Act.

17. The source further states that a complaint emiieg the arrest and subsequent
detention of Mr. Gandhi was presented to the Nafidttuman Rights Commission. The
Commission, however, did not consider itself ablatervene and transmitted the complaint
to the State Human Rights Commission of Tamil Nexwappropriate action.

Response from the Government

18.  On 8 September 2017, the Working Group traneththe allegations from the source
to the Government through its regular communicatiwacedure. The Working Group
requested the Government to provide detailed indbion by 9 November 2017 about the
current situation of Mr. Gandhi and any commentst tih might have on the source’s
allegations.

19. The Working Group regrets that it did not reea response from the Government to
this communication, and the Government did not estjan extension of the time limit for
its reply, as provided for in the Working Group'&timods of work.

Recent developments

20. It has come to the Working Group’s attenticat tiir. Gandhi and his associates were
released on 20 September 2017, one day after theaglaligh Court, on 19 September 2017,
reportedly quashed the Chennai Police Commissispeeventive detention order of 29 May
2017 under the Tamil Nadu Goondas Act.

Mohamed Imranullah S., “HC quashes order detainimguimurugan Gandhi under Goondas Act”,
The Hindu, 19 September 2017. Available at www.thehindu.caws/national/tamil-nadu/hc-
guashes-order-detaining-thirumurugan-gandhi-undendas-act/article19714081.ece.
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Discussion

21. At the outset, the Working Group welcomes thkase of Mr. Gandhi on 20
September 2017 after the ruling by the Madras Kighrt on 19 September 2017. Following
his release, the Working Group has the optionliofgfithe case or rendering an opinion as to
the arbitrariness of the detention, in conformitffvparagraph 17 (a) of its methods of work.
In this particular case, the Working Group has diedito render the present opinion, and
given the absence of a response from the Governmmeavnformity with paragraph 15 of
its methods of work. In making this decision, theMing Group gives particular weight to
the fact that, although Mr. Gandhi and his assesidiave all been released, (a) the
circumstances in which they were detained wer@ssiand warrant further attentfaas they
were initially detained for taking part in an as®dyrand then held in preventive detention
under the Tamil Nadu Goondas Act; (b) Mr. Gandhswlaprived of his liberty for four
months; and (c) the Government has failed to infidreWorking Group about the guarantees
of non-repetition let alone the Government’'s vansaf events or Mr. Gandhi’s release
ordered by the Madras High Court.

22.  The Working Group notes that Mr. Gandhi's areexd detention largely concerned
the laws and officials under the jurisdiction oé tlederal state of Tamil Nadu in India. The
Working Group nevertheless reminds the central @ovent of India that the provisions of
the Covenant extend to all parts of federal statd®out any limitations or exceptions under
article 50 of the Covenant. In addition, the prawis of the Universal Declaration of Human
Rights extend no less universally to all subsidjaaiitical units of decentralized States.

23.  The Working Group has in its jurisprudence dighed the ways in which it deals
with evidentiary issues. If the source has esthbtisa prima facie case for breach of
international requirements constituting arbitrasteshtion, the burden of proof should be
understood to rest upon the Government if it wishesrefute the allegations (see
A/HRC/19/57, para. 68). In the present case, theeBonent has chosen not to challenge the
prima facie credible allegations made by the saurce

24.  The Working Group considers that it is entittedassess the proceedings of a court
and the law itself to determine whether they meetrhational standardddowever, the
Working Group reiterates that it has consistendfrained from taking the place of the
national judicial authorities or acting as a kirfdsapranational tribunal when it is urged to
review the application of national law by the judry.*

25.  The Working Group also reiterates that it aggph heightened standard of review in
cases in which the freedom of expression and opiisaestricted or where human rights
defenders are involveédMr. Gandhi’s role as a social activist and hurrights defender for
the self-determination of various peoples, for migrworkers and refugees, for persons with
disabilities, for linguistic and religious minogs and for transgender persons requires the
Working Group to undertake this kind of strict gamy.®

2 See opinion No. 50/2017, para. 53 (c).

3 See opinion No. 33/2015, para. 80.

4 See opinions No. 63/2017, para. 45; No. 59/204f.160; No. 12/2007, para. 18; No. 40/2005, para.
22; and No. 10/2002, para. 18.

5 See opinions No. 57/2017, para. 46; No. 41/20&i.05; No. 62/2012, para. 39; No. 54/2012, para.
29; and No. 64/2011, para. 20. Domestic authoréti@sinternational supervisory bodies should apply
the heightened standard of review of governmenmbmcespecially when there are claims of a pattern
of harassment (see opinion No. 39/2012, para.S¥s.also General Assembly resolution 53/144
(Declaration on the Right and Responsibility of Indials, Groups and Organs of Society to
Promote and Protect Universally Recognized HumantRigihd Fundamental Freedoms), article 9
3).

6 Human rights defenders, in particular, have thbtrio study, discuss, form and hold opinions @n th
observance, both in law and in practice, of all hamights and fundamental freedoms and, through
those and other appropriate means, to draw puttéintaon to such matters, see the Declaration on
Human Rights Defenders, article 6 (c). Human riglefenders have the right to investigate, gather
information regarding human rights violations aagart on them, see opinion No. 8/2009, para. 18.
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Category |

26. The Working Group will examine the relevant egatries applicable to its
consideration of this case, including categoryhew it is clearly impossible to invoke any
legal basis justifying the deprivation of liberty.

27.  While the Government has failed to offer anidemce to rebut the source’s claim,
the source has made a prima facie case that theeghtl not observe the relevant rules of
the international norms on detention at the timehefarrest of Mr. Gandhi, including the

right to be presented with an arrest warrant, eixiceftagrante delicto, which is inherent in

the right to liberty and security of a person undsdicle 9 of the Universal Declaration of

Human Rights and article 9 (1) of the Covenant.

28.  The Working Group also notes that a numbero€edural irregularities took place
while making judicial records of the event, whidda doubt to the whole process of criminal
administration concerning the present case.

29. The Working Group also considers that the fieading cases cited as the basis for
the preventive detention order of 29 May 2017 urtther Tamil Nadu Goondas Act are
obsolete and not convincing enough to warrant #iility of the order. Furthermore, there
has not been an individualized application of ta@ o the case. This belief is further
strengthened by the fact that the Madras High Camtl9 September 2017, quashed the
same order.

30. The Working Group underlines that the rightiberty and security of the person

prohibits arbitrary arrest and detention as guaehtin articles 3 and 9 of the Universal
Declaration of Human Rights and article 9 of thev€mant. As stated in the United Nations
Basic Principles and Guidelines on Remedies anadeioes on the Right of Anyone

Deprived of Their Liberty to Bring Proceedings Befa Court, deprivation of liberty is

regarded as unlawful when it is not on such growml$ in accordance with procedures
established by law.

31. The Working Group therefore considers thatdirtest and detention of Mr. Gandhi
lack any legal basis in violation of articles 3 éhdf the Universal Declaration of Human
Rights and article 9 of the Covenant. The Workimgup thus concludes that his detention
is arbitrary, falling under category .

Category |1

32.  The Working Group recalls that holding and esging opinions, including those that
are not in accordance with official government pgliare protected by article 19 of the
Universal Declaration of Human Rights and artic®eof the Covenant. In the same manner,
the Government must respect, protect and fulfil ight to assemble peacefully and to
associate with others even if the peaceful assearyassociation stand for causes not to its
liking in accordance with article 20 of the UnivarBeclaration of Human Rights and articles
21 and 22 of the Covenant.

33. Mr. Gandhi, as a social activist and humantsigtefender, was exercising these
fundamental freedoms under international humartsitgtw when he advocated for the self-
determinatiofi of Tamils, Palestinians, Kurds, Kashmiris, Sahsaand Sikhs. He later

See A/HRC/30/37, para. 12.

The Working Group notes that India made a dedtaratpon its double accession in 1979 to the
International Covenant on Economic, Social and CaltRights and the International Covenant on
Civil and Political Rights that the words “the rigiftself-determination” appearing in common article
1 “apply only to the peoples under foreign domioatand that these words do not apply to sovereign
independent States or to a section of a peoplat@am— which is the essence of national integrity”
Some States raised objections to the declaratidmdid, which they regarded as a reservation to the
two Covenants. The Working Group is also of the \ileat the declaration of India is not only
contrary to the clear language of the provisionddsib incompatible with the object and purpose of
the Covenants in line with the view expressed byHtman Rights Committee. See the Human
Rights Committee, general comment No. 24 (1994) sueis relating to reservations made upon
ratification or accession to the Covenant or théddal Protocols thereto, or in relation to the
declarations under article 41 of the Covenant, [fara.
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founded the May 17 Movement and organized annunalletight vigils, when he was initially
arrested without due process on 21 May 2017 ardl naller a preventive detention order
that was subsequently quashed by the Madras Higint ©o 19 September 2017.

34. According to the source, the Chennai Police @@sioner issued the preventive
detention order under the Tamil Nadu Goondas Astdan unproven allegations that the
police had failed to investigate for years.

35.  The Working Group is convinced that Mr. Gansglhgreventive detention is clearly
connected to the exercise of his rights and freexdasna social activist and human rights
defender. The only legitimate limitations to therise of such rights and freedoms must be
for the purposes of securing due recognition aspeet for the rights and freedoms of others
and of meeting the just requirements of moralityhliz order and the general welfare in a
democratic society. However, the Government hasredf no such justification in this case.
Nor did the Government deny that the candleliggtivn 21 May 2017 was peaceful. The
Working Group therefore considers that Mr. Gandlpiteventive detention was neither
legitimate, necessary nor proportionate undeois-prong test.

36.  Furthermore, the Working Group notes that tlaenil Nadu police detained over
1,250 persons in 2015 under preventive detentias,lancluding the Tamil Nadu Goondas
Act.’® The Working Group expresses its concern at tHéraheffect that the widespread use
of preventive detention against human rights dedemd bound to have on their exercise of
the right to freedom of expression, assembly asda@ation.

37.  For these reasons, the Working Group is obghieion that Mr. Gandhi’s deprivation
of liberty was in violation of articles 19 and 20tle Universal Declaration of Human Rights
and articles 19, 21 and 22 of the Covenant, faliithin category Il.

Category |11

38.  The Working Group has also considered whetteeviblations of the due process and
fair trial rights suffered by Mr. Gandhi were ofcéugravity as to give his deprivation of
liberty an arbitrary character, falling within cgtey IIl.

39. Article 9 (3) of the Covenant provides for thght to trial within a reasonable time or
to release and stipulates the general rule thatigrdetention should be the exception. In
accordance with articles 10 and 11 of the UnivelBgadlaration of Human Rights and article
14 of the Covenant, everyone is entitled to a &id public hearing by a competent,
independent and impartial tribunal establishedévy in the determination of any criminal
charge against him or her, at which he or she hdsali the guarantees necessary for the
preparation of his or her defence and during wttiehindividual must be presumed innocent
until proven guilty.

40. The Working Group notes that the Tamil Nadu @&tzs Act gave the police inspector
and other State officials the power to detain agngpn indefinitely without trial in the name
of crime prevention. Although Mr. Gandhi and his@sates won a reprieve after the Madras
High Court’s intervention, they had already beeprded of their liberty for four months
due to the preventive detention order and had euddimhuman treatment, such as beatings,
during police custody in violation of article 5thie Universal Declaration of Human Rights
and articles 7 and 10 of the Covenant, as welhagConvention against Torture, to which
India is a signatory. India is thus obliged to a#irfrom acts that would defeat the object and
purpose of the Convention against Torture in acmocd with article 18 of the Vienna
Convention on the Law of Treaties. The Working Gras! of the view that the prolonged
preventive detention and ill-treatment of Mr. Gainisipermissibly prejudiced his right to
the presumption of innocence and negated his tigatfair trial.

41. In the light of the foregoing, the Working Gpoooncludes that the non-observance
of the international norms relating to the rightadair trial established in the Universal

10

See opinions No. 56/2017, para. 51; No. 41/204&7.86; and No. 54/2015, para. 89.
Amnesty International, “Urgent action: activiseldhunder administrative detention”, 2 June 2017.
Available at www.amnesty.org/download/Documents/2884092017ENGLISH.pdf.
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Declaration of Human Rights and the Covenant isugh gravity as to give the deprivation
of liberty of Mr. Gandhi an arbitrary characterlifeg under category Il

Category V

42.  The Working Group will now examine whether Mhandhi’'s deprivation of liberty
constitutes illegal discrimination under internatblaw and whether it therefore falls under
category V.

43.  The Working Group has already establishedMraiGandhi’s arrest and preventive

detention resulted from his exercise of the righfreedom of expression, assembly and
association. When it is established that deprivadidiberty resulted from the active exercise
of civil and political rights, there is a strongepumption that the deprivation of liberty

constitutes a violation of international law on greunds of discrimination based on political

or other views.

44. The Working Group notes that the police injialenied Mr. Gandhi's May 17
Movement permission to gather and arrested thegfidazarticipants of the candlelight vigil.
The incidents demonstrate the Government’s indisogate prejudice and bias against the
whole group of demonstrators who took to the storetl7 May 2017 because of their
political or other views and their desire to exseciheir civil and political rights, regardless
of their individual responsibility for causing vesice or committing other illegal acts. Mr.
Gandhi’s role as the founder and leader of the Walfovement also deserves consideration.

45. The Working Group cannot help but notice that andhi’'s political views are
clearly at the centre of the present case andttieaduthorities have displayed an attitude
towards Mr. Gandhi that can only be characterizediscriminatory. The police denied bail
and continued to place him under prolonged preverdetention. The Working Group also
considers that Mr. Gandhi’s detention constitutegosation of his right to equality before
the law as he has been discriminated against obadhkis of his status as a human rights
defendei! All this does not point to the equal protectiortioé law.

46. For these reasons, the Working Group consitfeisMr. Gandhi’s deprivation of
liberty constitutes a violation of articles 2 andf/the Universal Declaration of Human
Rights and articles 2 (1) and 26 of the Covenanthengrounds of discrimination based on
political or other opinion, as well as on his s&aas a human rights defender, aimed at and
resulting in ignoring the equality of human beinggs deprivation of liberty therefore falls
under category V.

Preventive detention under the Tamil Nadu Goondas Act

47.  The Working Group will elaborate further on h@priety of preventive detention
under the Tamil Nadu Goondas Act in view of thengiple of legality and its effect on the
right to a fair trial. One of the fundamental gudees of due process is the principle of
legality, including the principle ofullum crimen sine lege certa, which is particularly
relevant in the case of Mr. Gandhi. The principfdemality, in general, ensures that no
defendant may be punished arbitrarily or retro@&tyiby the Staté? This means that a person
cannot be convicted of a crime that had never Ipedaticly announced or made publicly
accessible; nor can they be charged under a lavstbacessively unclear or convicted under
a penal law that is passed retroactively to critiieaa previous act or omissiéh.

48. The Tamil Nadu Goondas Act (Tamil Nadu Act Mié.of 1982 as amended by Acts
Nos. 52 of 1986, 1 of 1988, 32 of 2004, 16 of 2QWpf 2008, 19 of 2014 and 20 of 2014)
grants the State authorities, including police cassioners, extensive power to order the
detention of goondas and other criminals to “préémem] from acting in any manner
prejudicial to the maintenance of public ordercfgan 3).

49.  Section 2 (f) of the Tamil Nadu Goondas Acfresf a “goonda” as

11
12

13

See opinion No. 45/2016, para. 28.

See opinions No. 57/2017, para. 64; No. 56/20&7.p70; No. 51/2017, para. 55; and No. 20/2017,
para. 49.

Ibid.
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a person, who either by himself or as a member ¢éaxder of a gang, commits, or
attempts to commit or abets the commission of @#snpunishable under section 153
[wantonly giving provocation with intent to causetr— whether rioting does or does
not take place] or section 153A [on promoting egrbétween different groups on the
grounds of religion, race, place of birth, resideranguage, etc., and engaging in acts
prejudicial to the maintenance of harmony] undeaptér VIl or under chapter XVI
[on offences affecting the human body] or chaptét!Xr Chapter XXII [on criminal
intimidation, insult and annoyance] of the IndiaanBl Code, 1860 (Central Act XLV
of 1860) or punishable under section 3 [punishnfentcommitting mischief in
respect of property] or section 4 [mischief causifagnage to property by fire or
explosive substance] or section 5 [punishment ioowing stones, bricks, etc., at
persons travelling in motor vehicles] of the TaM@ddu Public Property (Prevention
of Damage and Loss) Act, 1992 (Tamil Nadu Act 59 982).

50. The Working Group notes that laws that are eggand broadly worded may have a
chilling effect on the exercise of the right todidom of expression, as they have the potential
for abuse. They may also violate the principlesgfllity under article 11 (2) of the Universal
Declaration of Human Rights and article 15 of thevé€hant, as it makes it unlikely or
impossible for the accused to have a fair triaktfiermore, the Working Group notes that
the Human Rights Committee found, in its case Wt detention pursuant to proceedings
that were incompatible with article 15 were necebgsarbitrary within the meaning of article

9 (1) of the Covenarit.

51. The concerns expressed with regard to the vdgfileition of terrorist conduct (see,
e.g., CCPR/CO/81/BEL, para. 24) and other crimiritdnces, such as organized crime (see,
e.g., CCPR/C/79/Add.115, para. 12), are equallyingt for the terms used in the Tamil
Nadu Goondas Act. The Working Group underlines thiat Gandhi's ordeal clearly
demonstrates the potential for abuse by authosti¢iag ultra vires.

Country visit to India

52.  The Working Group would welcome the opportunidgyconduct a country visit to
India, in accordance with the request it made &p#l 2017, so that it can engage with the
Government constructively and offer assistancelgr@ssing its serious concerns relating to
the arbitrary deprivation of liberty. The Workingdsip notes that India has issued a standing
invitation to all special procedure mandate holdgree 14 September 2011 and looks
forward to an invitation to visit the country.

Disposition

53.  Although Mr. Gandhi has been released, the Wgrksroup, in accordance with
paragraph 17 (a) of its methods of work, reserizesight to render an opinion as to whether
or not the deprivation of liberty was arbitrarytwithstanding the release. In the light of the
foregoing, the Working Group renders the followygjnion:

The deprivation of liberty of Thirumurugan Gandbging in contravention of articles
2,3,5,7,9, 10, 11, 19 and 20 of the UniversatiBration of Human Rights and of
articles 2, 7, 9, 10, 14, 15, 19, 21, 22 and 2&hefinternational Covenant on Civil
and Political Rights, is arbitrary and falls withdategories I, II, Ill and V.

54.  The Working Group requests the Government difalto take the steps necessary to
remedy the situation of Mr. Gandhi without delayddiring it into conformity with the
relevant international norms, including those sstin the Universal Declaration of Human
Rights and the International Covenant on Civil utitical Rights.

55.  The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to accord Gémdhi an enforceable right to
compensation and other reparations, in accordaitbdnternational law.

56. Inaccordance with paragraph 33 (a) of its wdstof work, the Working Group refers
the case to the Special Rapporteur on the situatidruman rights defenders, the Special

14 Fardon v. Australia (CCPR/C/98/D/1629/2007), para. 7.4 (2).
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Rapporteur on torture and other cruel, inhumanegrading treatment or punishment, the
Special Rapporteur on the promotion and proteatiotine right to freedom of opinion and
expression and the Special Rapporteur on the rigHteedom of peaceful assembly and of
association.

57. The Working Group encourages the Governmenwitbdraw its declaration on
common article 1 of the International Covenant amilGand Political Rights and the
International Covenant on Economic, Social and @altRights.

Follow-up procedure

58. Inaccordance with paragraph 20 of its mettoddeork, the Working Group requests
the source and the Government to provide it witbrimation on action taken in follow-up
to the recommendations made in the present opiiotuding:

(&)  Whether compensation or other reparations baen made to Mr. Gandhi;

(b)  Whether an investigation has been conducted ihe violation of Mr.
Gandhi’s rights and, if so, the outcome of the stigation;

(c)  Whether any legislative amendments or chaimgpeactice have been made to
harmonize the laws and practices of India withriternational obligations in line with the
present opinion;

(d)  Whether any other action has been taken pteiment the present opinion.

59. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is requiredexample, through a visit by the Working
Group.

60. The Working Group requests the source and theeBment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the

opinion if new concerns in relation to the casetameight to its attention. Such action would
enable the Working Group to inform the Human Rig@suncil of progress made in

implementing its recommendations, as well as ailyréato take action.

61. The Working Group recalls that the Human Rigbasincil has encouraged all States
to cooperate with the Working Group and requesteditto take account of its views and,
where necessary, to take appropriate steps to semmedsituation of persons arbitrarily

deprived of their liberty, and to inform the WorgiGroup of the steps they have taken.

[Adopted on 23 November 2017]

15 See Human Rights Council resolution 33/30, parand37.



