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1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @n&ssembly resolution 60/251 and
Human Rights Council decision 1/102, the Couna@lased the mandate of the Commission.
The mandate of the Working Group was most recaemttgnded for a three-year period in
Council resolution 33/30 of 30 September 2016.

2. In accordance with its methods of work (A/HRGEH, on 4 August 2017, the

Working Group transmitted to the Government ofitlnited Arab Emirates a communication
concerning Nasser Bin Ghaith. The Government rdpgbehe communication on 3 October
2017. The State is not a party to the Internati@witenant on Civil and Political Rights.

3. The Working Group regards deprivation of libeatyarbitrary in the following cases:

(@) When it is clearly impossible to invoke amggadl basis justifying the
deprivation of liberty (as when a person is keplétention after the completion of his or her
sentence or despite an amnesty law applicablermhiher) (category I);

(b)  When the deprivation of liberty results fraime exercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22, 25,
26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observancehefinternational norms relating to
the right to a fair trial, established in the Unise Declaration of Human Rights and in the
relevant international instruments accepted byStates concerned, is of such gravity as to
give the deprivation of liberty an arbitrary chaeadqcategory 1l1);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility afrainistrative or judicial review or remedy
(category 1V);
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(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or otherinjpn, gender, sexual orientation, disability,
or any other status, that aims towards or cantr@signoring the equality of human beings
(category V).

Submissions

Communication from the source

4. Nasser Bin Ghaith, a citizen of the United AEahirates, is a 47-year-old prominent
activist who works as an economist and scholarustimlly lives in Jumeirah 2, Dubai.

5. The source reports that Mr. Bin Ghaith has hgresecuted for peaceful criticism of
his Government in the past. In 2011, after havieggefully called for economic and
democratic reforms, Mr. Bin Ghaith, along with father activists, was arrested. Their case
came to be known as the “UAE 5”. According to tberge, the five men were convicted of
“publically insulting officials of the United AralEmirates” after a flawed trial in which
allegations of torture emerged. Mr. Bin Ghaith \wabsequently sentenced to two years in
prison. However, on the day after sentencing, sigeatial pardon was issued and all five
men were released.

Arrest and detention

6. According to the source, Mr. Bin Ghaith was sied on 18 August 2015, without

being shown a warrant, at his workplace in Abu Dhwhbl3 plain-clothes officers from the

State security forces. The officers took Mr. Bina@h to his home and searched it for half
an hour. They then took Mr. Bin Ghaith to an unkndacation.

7. The source reports that Mr. Bin Ghaith was het®mmunicado for nearly eight
months. On 4 April 2016, he was taken to appeasrbghe State Security Chamber of the
Federal Supreme Court in Abu Dhabi.

8. Reportedly, during the first hearing before $tate Security Chamber of the Federal
Supreme Court, Mr. Bin Ghaith was not allowed téedd himself, as he was not permitted
to talk to his lawyer or to meet him in private tef the hearing. The hearing was not public,
although Mr. Bin Ghaith’'s family and lawyer werdoaled to attend. When given the
opportunity to address the court, Mr. Bin Ghaititetl that he had been subjected to acts of
torture while in detention and that he was beind fresecret. Mr. Bin Ghaith also specified
that he did not even know where he was being hetmvever, these allegations were
reportedly not taken into account by the judge.

9. It was only during the second hearing, on 2 N8¢6, that Mr. Bin Ghaith was
charged with, inter alia, “committing a hostile agginst a foreign country” under the Federal
Criminal Code for tweets in which he had criticizbé Egyptian authorities for the killing,
in August 2013, of more than one thousand peackfiuionstrators by the Egyptian security
forces during an event known as the “Rabaa massacre

10. Mr. Bin Ghaith was reportedly further chargedder the Law on Combating
Cybercrimes with “prejudicing public order and oatkl unity” in relation to a tweet in which
he had criticized the authorities of the United AEEmirates for their lack of understanding
of religious tolerance. He was also charged withblishing information intended to harm
the reputation of the State” under the Law on CambaCybercrimes for having publicly
denounced the torture and unfair trial to whicthhd been subjected in the case of the “UAE
5”. Lastly, Mr. Bin Ghaith was charged with “collatating with a terrorist organization” (Al
Ummabh party) under the law on combating terronishes and with “collaborating with an
organization that promotes opposition to the funelatial principles of State governance” (Al
Islah party) under the Federal Criminal Code.

11. The source reports that, on 18 May 2016, Mn. Bhaith was transferred from his
place of secret detention to the Al Sadr prisofsin Dhabi, where he was detained in solitary
confinement. Reportedly, he was detained, exceptfperiod of two weeks, in solitary
confinement from the beginning of his detentioniluris sentencing.



A/HRC/WGAD/2017/76

12.  In December 2016, the case of Mr. Bin Ghaitls wansferred from the Federal
Supreme Court to the Abu Dhabi Federal Court of g@gdpfollowing the amendment of
Federal Law No. 11 of 2016, and an Egyptian judgs appointed to adjudicate his case.

13. On 29 March 2017, the Abu Dhabi Federal Cotapeal convicted Mr. Bin Ghaith
of all the charges against him and sentenced hibd tgears in prison.

14.  The source further states that, on 2 April 20417 Bin Ghaith published a letter from
the Al Sadr prison announcing that he had begumaér strike in protest at the unfair trial
that he had been subjected to and that he rejdwederdict against him. The source alleges
that, in retaliation, the authorities of the Unitkdhb Emirates transferred him to Al Razeen
prison, located approximately 100 kilometres frobbuADhabi, which is known for its poor
detention conditions. In addition, Mr. Bin Ghaithasvdeprived of visitation rights. He
reportedly continues to serve his sentence at tiRa#een prison.

Joint communications by special procedures

15.  Mr. Bin Ghaith has been the subject of two mégeint communications by special
procedure mandate holders. He was the subjeqgbaftairgent appe&ARE 3/2015) issued
on 27 August 2015 by the Working Group and a numidfespecial procedure mandate
holders, and he was also the subject of a joiegation letteér (AL ARE 3/2017) sent on 3
May 2017 by the Working Group and certain specia@cpdure mandate holders. The
Working Group acknowledges the responses from thee@ment of the United Arab
Emirates on 31 May 2016 and 5 July 2017, respdgtive

Analysis of violations

16. Inthe light of the above information, the stusubmits that the detention of Mr. Bin
Ghaith falls under categories I, Il and Il of thategories applicable to the cases under
consideration by the Working Group.

Category | — absence of a legal basis justifglydeprivation of liberty

17.  According to the source, Mr. Bin Ghaith waseated on 18 August 2015 and

subsequently held in secret detention. He was eldaogly during his second trial hearing

on 2 May 2016, that was, more than eight montter &ifts arrest. The source thus submits
that his detention was devoid of any legal basisfi.8 August 2015 to 2 May 2016 and that
it was therefore arbitrary, falling within categdry

18.  Furthermore, during his secret detention, Nin.Bhaith was allegedly placed outside
the protection of the law and was deprived of &gal safeguards as a detainee, including his
right to challenge the legality of his detentioml s right to be recognized as a person before
the law. The source submits that his detention tiofates article 9 of the Universal
Declaration of Human Rights, which provides thabne shall be subjected to arbitrary arrest
or detention, as well as article 6 of the UniveBatlaration of Human Rights, which states
that everyone has the right to recognition everyetzes a person before the law.

19. The source further argues that the secret tieteof Mr. Bin Ghaith violated his right
to life, liberty and security (article 3 of the Wersal Declaration of Human Rights) and
constitutes, at the very least, a form of crudiuiman or degrading treatment, if not a form
of torture per se (article 5 of the Universal Deatmn of Human Rights).

Category Il — deprivation of liberty resultingofin the exercise of the right to freedom of
expression

20.  According to the source, three of the five gearagainst Mr. Bin Ghaith are in direct
violation of his right to freedom of opinion andpegssion, as the charges refer directly to

See https://spcommreports.ohchr.org/TMResultsBase/
DownLoadPublicCommunicationFile?gld=13706.
See https://spcommreports.ohchr.org/TMResultsBase/
DownLoadPublicCommunicationFile?gld=23098.
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the incriminating tweets that he posted on his qreak account, in which he peacefully
expressed his opinion about State policies.

21.  Furthermore, the allegations regarding theiterand unfair trial that Mr. Bin Ghaith
was subjected to in the “UAE 5" case were repoytédbught under the charge of “harming
the reputation of the State”. The source notesttigmicharge clearly criminalizes Mr. Bin
Ghaith’s fundamental right to freedom of expressiod opinion, as enshrined in article 19
of the Universal Declaration of Human Rights. Tlerse highlights that the charge is of
particular concern as it relates to Mr. Bin Ghaithight to seek a remedy for the severe
human rights violations that he had been subjetdednd constitutes a severe form of
revictimization of a victim of torture.

22.  The source recalls that the Special Rappodetine promotion and protection of the
right to freedom of opinion and expression has edrthat legitimate online expression is
being criminalized in contravention of States’ imigional human rights obligations and this
criminalization is justified on the basis of praiag an individual’s reputation, national
security or countering terrorism, but in practis@sed to censor content that the Government
and other powerful entities do not like or agre¢hwiThe Special Rapporteur further
explained that restrictions should never be appiednter alia, discussion of government
policies and political debate, and reporting on hamights and government activities.

Category Il — non-observance of the internatiomarms relating to a fair trial

23.  The source also asserts that the detentiotriahdf Mr. Bin Ghaith are marked by a
number of severe violations of his legal safeguartsfair trial rights.

Arbitrary arrest

24.  According to the source, Mr. Bin Ghaith wasated by plain-clothes State security
officers, who did not show him an arrest warranpavide a reason for his arrest. As such,
his arrest was in violation of article 9 of the Ugrisal Declaration of Human Rights and of
principle 10 of the Body of Principles for the Rrction of All Persons under Any Form of
Detention or Imprisonment. The latter provides thayone who is arrested should be
informed at the time of his or her arrest of thasan for the arrest and should be promptly
informed of any charges against him or her.

Secret detention

25.  From the beginning of his detention, Mr. Bina@h was reportedly secretly detained
and not allowed to communicate with the outsideldvdfurthermore, he was not aware of
the location of his detention. The source subrhigs this constitutes a violation of principle
16 of the Body of Principles, which states thatrpptly after arrest and after each transfer
from one place of detention or imprisonment to hanta detained or imprisoned person
should be entitled to notify or to require the cetgmt authority to notify members of his or
her family or other appropriate persons of his er bhoice of his arrest, detention or
imprisonment or of the transfer and of the placemthe or she is kept in custody. Moreover,
the source alleges that Mr. Bin Ghaith’s right eorbcognized as a person under the law, as
provided for by article 6 of the Universal Declawatof Human Rights, was violated, given
that he was detained in secret.

Torture and lack of subsequent investigation

26.  During his first trial hearing, Mr. Bin Ghaiteportedly informed the judge that he
had been tortured; yet, his allegations were regdrtignored by the court. The fact that no
investigation was launched in relation to his aléon is in direct violation of article 12 of
the Convention against Torture and Other Crueluminéin or Degrading Treatment or
Punishment, which provides that each State Padyldlensure that its competent authorities

3
4

See A/HRC/17/27, para. 34.
Ibid., para. 37.
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proceed to a prompt and impartial investigationerelrer there is reasonable ground to
believe that an act of torture has been committezhiy territory under its jurisdiction.

27.  Furthermore, according to the source, the &p&apporteur on torture and other
cruel, inhuman or degrading treatment or punishrhastdeemed prolonged secret detention
to be a form of incommunicado detention amountmgotrture® The source notes that the
Special Rapporteur has come to the same conclusgittnregard to prolonged solitary
confinementé which Mr. Bin Ghaith was reportedly also subjectedthroughout his
detention.

Violations of the right to defence

Right to legal counsel and the principle of edyadf arms

28.  According to the source, Mr. Bin Ghaith was albdwed to communicate with his
lawyer before his first trial hearing and even theas not allowed to speak to him or meet
with him before the hearing. According to princigi@ of the Body of Principles, a detained
or imprisoned person should be entitled to commatri@and consult with his or her legal
counsel. As such, Mr. Bin Ghaith’s right to “albkd guarantees for his defence”, as provided
for by article 11 of the Universal Declaration ofitdan Rights, was violated.

29. Consequently, Mr. Bin Ghaith was allegedly ueab prepare his defence and to
present his case to the court, in violation ofghaciple of equality of arms.

Violation of the right to be tried by an indepentiand impartial tribunal

30. According to the source, Mr. Bin Ghaith’s cas®s decided by a foreign judge of
Egyptian nationality. The source submits that éiipointment casts doubt on the impartiality
of the tribunal, given that Mr. Bin Ghaith was Igiprosecuted for tweets in which he had
criticized the Egyptian authorities. Furthermoreher report following a country visit to the

United Arab Emirates, the Special Rapporteur onitdependence of judges and lawyers
highlighted the temporary nature of the employnma&nton-national judges in the United

Arab Emirates whose contracts need to be renewmabily, which makes them vulnerable

to pressure from the public prosecution or the ettee.” The Special Rapporteur thus

expressed her concern about the independences# phdges.

31. The source also notes with concern that, afthoMr. Bin Ghaith's case was
transferred to the Federal Court of Appeal, whittbves him to appeal his sentence to a
higher jurisdiction, his right to appeal is illugogiven the nature of the charges brought
against him.

32. In the light of the above, the source submiitat tthe non-observance of the
international norms relating to the right to a faial is of such gravity as to give the
deprivation of liberty of Mr. Bin Ghaith an arbitsecharacter, thereby falling under category
Il

Response from the Government

33.  On 4 August 2017, the Working Group transmittedlallegations from the source to
the Government under its regular communication gdace, requesting the Government to
provide detailed information by 3 October 2017 dliba current situation of Mr. Bin Ghaith
and to comment on the source’s allegations.

34. Inits response dated 3 October 2017, the Gawent stated that Mr. Bin Ghaith was
arrested in accordance with the law and due promeds8 August 2015, after having been
informed of the reasons for his arrest and theaitththat carried out the arrest and the
search. His family was informed of his place ofesition in Abu Dhabi and was aware that
he was able to communicate with them from the eéptison, which preserved the rights of

A/56/156, para. 14.

A/63/175, para. 56.
A/HRC/29/26/Add.2, paras. 40-45.
Ibid.
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detainees during their detention period. Mr. Binal#h was also provided with periodic
health care and allowed to instruct his lawyer.

35. The Government states that the case of Mr@iaith was referred to the competent
prosecution service on 16 November 2015 and th#reteederal Supreme Court on 3 March
2016 in connection with charges of: harming pdditicelations between the United Arab
Emirates and Egypt; abusing religion and thereleyuglicing national unity and public order;
openly inciting against and disrespecting a grod@ipp@rsons; publishing intentionally
malicious news and posting provocative propagahagundermines public order and harms
public interest; involvement in an organizationtthdvocates against the basic principles of
the State’s system of governance; participatinthen activities of a terrorist organization
despite being informed of its purpose and goaksethinating information on a network in
order to harm the reputation of the State andhittutions.

36. The Government adds that the trial hearing$ April 2016 were held in the presence

of Mr. Bin Ghaith’s brother, his wife and his lawyd@he charges against him were read out
in public, he was provided with the case file feference and allowed to coordinate with his
lawyer before the court hearing in order to ensiseight of defence.

37.  Furthermore, on 5 December 2016, the Fedemefe Court decided to refer Mr.
Bin Ghaith’s case to the Abu Dhabi Federal App&adsirt pursuant to Federal Law No. 11
of 2016 concerning the judiciary. His trial wasdad public, with the same rights of defence
before the court, on 29 March 2017. He was sentktec&0 years’ imprisonment.

38.  According to the Government, Mr. Bin Ghaiticigrently being held in Al Razeen
prison; he is provided with medical care on a ragbhsis, and his family is allowed to visit
him. The allegations concerning his hunger strikd denial of family visiting rights are

reportedly false.

Further comments from the source

39. The response from the Government was trangintibe the source for further
comments on 5 October 2017. In the response citheee dated 17 October 2017, the source
welcomes the Government’s response but stressesntist of the information provided
either fails to address the allegations raised emieb them outright without providing
compelling evidence.

40.  According to the source, the Government hdedatio provide any documentary
evidence to show it abided by the law and respedtedprocess, such as visitation logs or
telephone records, and to substantiate its claatiMin. Bin Ghaith’s place of initial detention
was known to his family, who were allowed regulamenunication. The source reiterates
that Mr. Bin Ghaith was not only arrested withowtaxrant or being informed of the reasons
for his arrest, but that he was held incommunidadsecret detention from 18 August 2015
until 2 May 2016, without his family or even himskhowing the location of his detention
and without the possibility of communicating wittetoutside world.

41.  The source also points out that the Governeilaithed that Mr. Bin Ghaith had been

allowed to instruct a lawyer, without specifying @shhe had been granted his right to legal
counsel and whether they had been able to conferivate. The source states that Mr. Bin
Ghaith was denied the right to instruct a lawyenfrthe beginning of his arrest or to have a
lawyer present during interrogations and that he m@t allowed to communicate with his

lawyer before his first hearing on 2 May 2017, whinade it impossible for him to prepare

his defence, in violation of the principle of eqtyabf arms.

42.  The source also notes that, while the Governhstates that Mr. Bin Ghaith’s wife,
brother and lawyer were present in court, it failsefute the allegation that the hearings were
still not open to the general public. Contrary e Government’s claim that the charges
against Mr. Bin Ghaith were read out during thstfirial hearing on 4 April 2016, they were
in fact read out during the second trial hearingerEby the Government’s own admission,
the failure to promptly inform him of the chargegmast him constitutes a violation of article
9 of the Universal Declaration of Human Rights @nidciple 10 of the Body of Principles.

43.  The source maintains that Mr. Bin Ghaith belgarhunger strike on 2 April 2017 to
protest against the confirmation of his sentencthbyFederal Court of Appeal on 29 March



A/HRC/WGAD/2017/76

2017 and was denied family visitation rights froih Qeptember 2017, notwithstanding the
Government’'s denial. The source regrets the Govents failure to provide any
documentary evidence to substantiate its claims.

44. The source further notes the Government’s riailto respond properly to the
allegations of torture in the case of Mr. Bin Ghadespite the statement that he made during
his first court hearing. The lack of an investigatinto such allegations of torture reportedly
violates article 12 of the Convention against Tiatu

45.  The source therefore maintains that Mr. Binihia currently detained arbitrarily
according to categories I, Il and Il of the catags applicable to the consideration of cases
submitted to the Working Group.

Discussion

46. The Working Group thanks the source and thee@wowent for their extensive
engagement and for their submissions in relatidheéadetention of Mr. Bin Ghaith.

47.  The Working Group has, in its jurisprudencéalggshed the ways in which it deals
with evidentiary issues. If the source has esthbtisa prima facie case for breach of
international requirements constituting arbitrasteshtion, the burden of proof should be
understood to rest upon the Government if it wishesrefute the allegations (see
A/HRC/19/57, para. 68).

48.  The Working Group recalls that where it isgdld that a person has not been afforded,
by a public authority, certain procedural guarastee which he or she was entitled, the

burden of proof should rest with the public authgiecause the latter is in a better position
to demonstrate that it has followed the approprnateedures and applied the guarantees
required by law.

49. The Working Group wishes to reaffirm that amgional law allowing deprivation of
liberty should be made and implemented in compbBandth the relevant international
provisions set forth in the Universal DeclaratidrHuman Rights, the Convention against
Torture and other relevant international legal rinstents. Consequently, even if the
detention is in conformity with national legislatiche Working Group must assess whether
such detention is also consistent with the relepaovisions of international human rights
law.10

50. The Working Group considers that it is entittedassess the proceedings of a court
and the law itself to determine whether they maedrhational standardsHowever, the
Working Group reiterates that it has consistendfrained from taking the place of the
national judicial authorities or acting as a kirfdsapranational tribunal when it is urged to
review the application of national law by the judiy.*?

51.  Atthe outset, the Working Group notes withagrn that it has been seized of a series
of cases over the past few years in which the Gowent has subjected its citizens and
foreign nationals to secret detention or incommaihic detentiod® The Working Group
recalls that such practices of incommunicado deterffectively place the victims outside
the protection of the law and deprive them of agal safeguards. More specifically, the
Working Group has heard many complaints of arbjtrdeprivation of liberty of social
activists by the agents of the State Security Dtepamt (Amn al-Dawla) in the context of the
Arab Spring and its aftermath. The Working Groupesdhat there are disturbing similarities
between the factual patterns of the present cadettarse of opinions No. 12/2014, No.

10
11
12

13

SeeAhmadou Sadio Diallo (Republic of Guinea v. Demticri@epublic of the Congo), Merits,
Judgment, I.C.J. Reports 2Q1# 639, at para. 55, pp. 660-661. See also asriiw. 41/2013, para.
27; and No. 59/2016, para. 61.

See opinions No. 20/2017, para. 37; and No. 2&204ra. 41.

See opinion No. 33/2015, para. 80.

See opinion No. 63/2017, para. 45; No. 59/201f./80; No. 12/2007, para. 18; No. 40/2005, para.
22; and No. 10/2002, para. 18.

See opinions Nos. 21/2017; 51/2015; 35/2015; 361202/2014; 60/2013; 42/2013; 27/2013;
61/2012; and 64/2011.
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60/2013, No. 42/2013 and No. 64/2011, in whichwWarking Group found the deprivation
of liberty to be arbitrary.

52.  The Working Group also reiterates that it aggph heightened standard of review in
cases in which the freedom of expression and opiisaestricted or where human rights
defenders are involved.The role of Mr. Bin Ghaith as a prominent societivast and his
involvement in the “UAE 5" case require the WorkiBgoup to undertake this kind of strict
scrutiny®®

Category |

53. The Working Group will examine the relevant egatries applicable to its
consideration of this case, including categorynlwhich it is clearly impossible to invoke
any legal basis justifying the deprivation of lityer

54.  According to the information provided by theuste, Mr. Bin Ghaith was arrested
without a warrant and was not promptly informectidfier the reasons for his arrest or of the
charges against him. While the Government statas Mr. Bin Ghaith was arrested in
accordance with the law and due process on 18 A2@d$ and that his family was informed
of his place of detention and was able to commuaigdth him, it failed to substantiate its
claims in order to refute the prima facie allegasioput forward by the source. The
Government has offered no documentary evidencé) agca copy of the arrest warrant,
visitation logs or telephone records.

55.  The Working Group notes that any deprivatiolibafrty without a valid arrest warrant

issued by a competent, independent and imparti&ial authority is arbitrary and lacks any
legal basis in violation of articles 3 and 9 of teiversal Declaration of Human Rights,

article 14 (1) of the Arab Charter on Human Rightswell as principles 2, 4 and 10 of the
Body of Principles®

56. The Working Group underlines that the rightib@rty and security of the person,
enshrined in article 3 of the Universal Declaratidtiuman Rights, applies to everyone and
is further guaranteed through article 9, which itk arbitrary arrest and detention. Both
provisions are deeply entrenched human rights naefiected in both State practice and the
jurisprudence of international judicial bodies at@ Working Group-’ Prohibition of
arbitrary detention is part and parcel of custontanythat bears an absolute character and is
in fact a peremptory nornjus cogengof international law and therefore binding updin a
States, irrespective of their treaty obligatiéh§he Working Group notes the statement made
by the International Court of Justice that “wronbfuo deprive human beings of their
freedom and to subject them to physical constrimintonditions of hardship is in itself

14

15

16
17

18

See opinions No. 57/2017, para. 46; No. 38/20aa.®05; No. 62/2012, para. 39; No. 54/2012, para.
29; and No. 64/2011, para. 20. National authoriied international supervisory bodies should apply
the heightened standard of review of governmembmcin particular, when there are claims of a
pattern of harassment. See opinion No. 39/2012, g&. See also General Assembly resolution
53/144, annex, art. 9 (3).

Human rights defenders, in particular, have tbhtrio study, discuss, form and hold opinions @n th
observance, both in law and in practice, of all hamights and fundamental freedoms and, through
these and other appropriate means, to draw puttéioteon to those matters (ibid., art. 6 (¢)). Hmuma
rights defenders have the right to investigatehegainformation regarding and report on human sght
violations. See opinion No. 8/2009.

See opinions No. 63/2017, para. 66; No. 21/20&7.p16; and No. 48/2016, para. 48.

SeeAhmadou Sadio Diallo (Republic of Guinea v. Demticri@epublic of the Congo), Merits,
Judgment, I.C.J. Reports 2Q1# 639, at para. 65, p. 663; and, ibid., Sepadataion of Judge
Cancado Trindade, paras. 107-142, pp. 763-777.1Seegnions Nos. 14/2014, para. 18; 53/2012,
para. 20; 22/2012, para. 44; 45/2011, para. 2204/, para. 18; 43/2011, para. 16; 42/2011, para.
21; 41/2011, para. 15; 33/2011, para. 16; 31/2p&d3. 16; and No. 30/2011, para. 18.

See deliberation No. 9 concerning the definitind acope of arbitrary deprivation of liberty under
customary international law (see A/HRC/22/44, padds.75), at paras. 42-51. See also
A/HRC/30/37, para. 11, as well as opinions No. 6372@&ra. 51; No. 15/2011, para. 20; and No.
16/2011, para. 12.
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manifestly incompatible with the principles of t@aarter of the United Nations, as well as
with the fundamental principles enunciated in tlévMdrsal Declaration of Human Right¥”.

57. In addition, as stated in the United NationsiB&rinciples and Guidelines on
Remedies and Procedures on the Right of Anyone iBsprof Their Liberty to Bring
Proceedings Before a Court, deprivation of libéstyegarded as unlawful when it is not on
such grounds and in accordance with procedureblesstad by lawt® In order to ascertain
such legal basis, the authorities must presenthiaeges when a person is arrested and
detained, which did not happen in the present €ase.

58. The source has also alleged, and the Governmast failed to refute with
documentary proof, that Mr. Bin Ghaith was heldoimenunicado in a secret location by the
State Security Department for eight months, whileltgd him outside the protection of the
law, in violation of article 6 of the Universal Datation of Human Right&. The Working
Group notes with concern that incommunicado deterdiso violates the right to a fair trial
and presumption of innocence under articles 10 Hhaf the Universal Declaration of
Human Rights. Furthermore, the Committee againsttuf® has made it clear that
incommunicado detention creates conditions that teaiolations of the Convention against
Torture?® The Working Group also notes that the Special Retppr on torture and other
cruel, inhuman or degrading treatment or punishrhastconsistently urged States to declare
incommunicado detention illeg#l.

59.  The Working Group notes that the incommunicdeéi@ntion of Mr. Bin Ghaith in a
secret location also appears to amount to a praoie fenforced disappearance, which has
been universally condemned as a denial of the pegpof the Charter of the United Nations
and as a grave and flagrant violation of the humghts and fundamental freedoms
proclaimed in the Universal Declaration of HumagtRs and reaffirmed and developed in
international instruments in this fietél.

60.  The incommunicado detention in a secret lonatlso prevented Mr. Bin Ghaith from

being brought promptly before a judge or otherogffiauthorized by law to exercise judicial
power and from taking proceedings before a counrder that that court may decide without
delay on the lawfulness of his detentint also violated his right to be tried within a

reasonable time or to be released.

61. The Working Group therefore considers thatiinest and prolonged incommunicado
detention of Mr. Bin Ghaith by the State Securigp@rtment lack any legal basis in violation
of articles 3, 6 and 9 of the Universal DeclaratidrHuman Rights and principle 2 of the
Body of Principles. The Working Group thus conclaidieat his detention is arbitrary since
it falls within category P’

Category Il

62.  The Working Group recalls that holding and esging opinions, including those that
are not in accordance with official government pgliare protected by article 19 of the
Universal Declaration of Human Rights. The Governtmaust respect, protect and fulfil the
right to freedom of opinion and expression evethdé views expressed by the right-holder
are not to its liking under the peremptory norius €ogenof customary international law.

19

20
21
22
23
24
25

26
27

SeeUnited States Diplomatic and Consular Staff in Tehdudgment, 1.C.J. Reports 1980 3, at
para. 91, p. 42.

See A/HRC/30/37, para. 12.

See also article 14 (3) of the Arab Charter on HuRghts.

Ibid., art. 22.

See A/54/44, para. 182 (a).

See A/54/426, para. 42; and A/HRC/13/39/Add.5, pHBa.

Declaration on the Protection of All Persons frienforced Disappearance, art. 1. See General
Assembly resolution 47/133.

See, for example, opinions No. 56/2016 and NQ2GBE3.

See opinions No. 63/2017, para. 53; No. 21/204&.[87; No. 17/2017, para. 37; and No. 39/2016,
para. 45.
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63.  More specifically, the Working Group notes tlzaicording to the Special Rapporteur
on the promotion and protection of the right teeftem of opinion and expression, the right
to freedom of expression includes expression ofvsiand opinions that offend, shock or
disturb?® In the same vein, the Human Rights Council stateis resolution 12/16 that
restrictions on discussion of government policiad political debate were not consistent
with article 19 (3) of the Covenant (see para.)Xifp.

64. The Working Group also points out that it hHsraed, in its deliberation No. 8 on

deprivation of liberty linked to/resulting from these of the Internet, that freedom of
expression constitutes one of the basic conditainthe development of every individual

without which there is no social progress. It hiso affirmed that peaceful, non-violent
expression or manifestation of one’s opinion, @sdmination or reception of information,
even via the Internet, if it does not constitutgtement to national, racial or religious hatred
or violence, remains within the boundaries of fimmadof expression (see E/CN.4/2006/7,
paras. 44-47.

65. In the present case, the Government has acc#penllegation put forward by the
source that Mr. Bin Ghaith was charged and condiftie his peaceful online criticism of the
killing of more than a thousand protesters in thigdst 2013 Rabaa massacre in E§ypf,
the religious issues in the United Arab Emirateds @fithe torture and unfair trial in the “UAE
5” case, in which Mr. Bin Ghaith was one of theadefants.

66. The Working Group is of the view that Mr. Birh&th’'s online comments fall
squarely within the boundaries of the right to egsion of opinion, which is protected by
article 19 of the Universal Declaration of HumargiRs. Moreover, article 29 (2) of the
Universal Declaration of Human Rights provides tieg only legitimate limitations to the
exercise of that right must be for the purposeseotiring due recognition and respect for the
rights and freedoms of others and of meeting teerpguirements of morality, public order
and general welfare in a democratic society.

67.  The Working Group, in its deliberation No. 8néirmed that the notion of “arbitrary”
stricto sensuncludes both the requirement that a particulamfof deprivation of liberty is
taken in accordance with the applicable law andgdare and that it is proportional to the
aim sought, reasonable and necessary (see A/HRI@/A%4ra. 61).

68. Inits jurisprudence, with regard to the apgtien of the principle of proportionality,
the Working Group has applied the test of (a) waetihe objective of the measure is
sufficiently important to justify the limitation & protected right; (b) whether the measure is
rationally connected to the objective; (c) whethdess intrusive measure could have been
used without unacceptably compromising the achieveraf the objective; and (d) whether,
balancing the severity of the measure’s effecttherrights of the persons to whom it applies
against the importance of the objective, to themixthat the measure will contribute to its
achievement, the former outweighs the latter.

69. In applying its four-prong test of proportiobafrom its jurisprudence, the Working
Group finds that Mr. Bin Ghaith’s arrest, detenfiprosecution and conviction for his online
comments cannot be considered proportioffake.the view of the Working Group, the
maintenance of friendly relations with a foreigntiom, Egypt in this case, may be a
legitimate aim, but silencing the just criticismro&ssive human rights violations against the
Egyptian people cannot be rationally connectedhab aim.

70. The Working Group therefore considers thatdaprivation of liberty of Mr. Bin
Ghaith is arbitrary, as it resulted from his exseadf the rights or freedoms guaranteed under
article 19 of the Universal Declaration of HumamgliRs, and falls within category .

29
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See A/HRC/17/27, para. 37.

See opinions No. 56/2017, para. 48; and No. 8T/2para. 35.
See opinion No. 7/2016, para. 47.

See opinions No. 56/2017, para. 51; and No. 34/2para. 89.
See opinions No. 41/2017, para. 86; and No. 34/2para. 89.
See also article 32 of the Arab Charter on HumahtRi
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Category Il

71.  The Working Group will now consider whether ti@ations of the right to a fair trial
and due process suffered by Mr. Bin Ghaith wersugh gravity as to give his deprivation
of liberty an arbitrary character, thus falling kit category lIl.

72.  As noted above in paragraphs 54 and 55, Mr.@iaith was arrested without a
warrant and was not promptly informed of either ti@sons for his arrest or of any charges
against him. He was also held incommunicado inaesdocation for a period of eight
months, as elaborated in paragraphs 58 to 60 above.

73.  The Working Group is concerned that the incomicado detention of Mr. Bin
Ghaith also entailed the denial of his right toifyoAnd communicate with his family and
lawyer in accordance with principles 15, 16, 17ah8 19 of the Body of Principles, and his
right to be brought promptly before a judge andéotried within a reasonable time, as
stipulated in principles 37 and 38 of the Body dhEiples.

74.  The Working Group recalls that the Special Refgur on torture and other cruel,
inhuman or degrading treatment or punishment hamdd that prolonged incommunicado
detention in a secret place may amount to tortsréescribed in article 1 of the Convention
against Torturé The Working Group also notes that the Special Beppr has come to the
same conclusion with regard to prolonged solitasgfinement® as he has defined such
confinement in excess of 15 days as “prolonged”which point some of the harmful
psychological effects of isolation can become iersible3® The Working Group is thus of
the view that the prolonged incommunicado detentbMr. Bin Ghaith for all but two
months at Al Sadr prison would appear to qualifa @sima facie violation of the prohibition
of torture. The Working Group also considers thas prejudicial to the right to a fair trial
and the presumption of innocence in violation dicks 10 and 11 of the Universal
Declaration of Human Right8.The Working Group will refer the case to the Spkci
Rapporteur on torture and other cruel, inhumanegrading treatment or punishment for
appropriate action.

75.  The Working Group reminds the Government ofléigal obligations undertaken by
it as a State party to the Convention against Tertwhich include the duty to ensure that its
competent authorities proceed to a prompt and itighanvestigation, wherever there is
reasonable ground to believe that an act of totiasebeen committed in any territory under
its jurisdiction (art. 12) and ensure that any witlial who alleges that he or she has been
subjected to torture in any territory under itdgdiction has the right to complain to, and to
have his or her case promptly and impartially exediby, its competent authorities (art.
13).

76.  The Working Group notes that the dismissal of Bin Ghaith’s claims of torture, as
in other similar cases, is not compatible with @@vernment’s international obligations. In
this respect, the Working Group recalls that, after official visit to the United Arab
Emirates in 2014, the Special Rapporteur on thegaddence of judges and lawyers reported
that more than 200 complaints relating to tortund/ar ill-treatment had been presented
before judges and/or prosecutors over the previmus/ears, but that those complaints had
not been taken into account in judicial proceediagd no independent investigation into
them had allegedly taken pla¥e.

77.  Furthermore, the Working Group finds that teaidl of adequate time and facilities
to Mr. Bin Ghaith for the preparation of his defenand communication with his legal
counsel constitute a violation of principles 17 éhd 18 (1), (2) and (3) of the Body of
Principles and of principle 9 of the United NatioBasic Principles and Guidelines on
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See A/56/156, para. 14.

See A/63/175, para. 56.

See A/66/268, paras. 26 and 61. See also rulé #v dJnited Nations Standard Minimum Rules for
the Treatment of Prisoners (the Nelson Mandela Ruldsch likewise refers to solitary confinement
for a time period in excess of 15 consecutive @ayprolonged solitary confinement.

See also articles 12, 13 and 16 of the Arab Chartétuman Rights.

See A/HRC/29/26/Add.2, para. 53. See also opinion242017, para. 48.
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Remedies and Procedures on the Right of Anyone iBsprof Their Liberty to Bring
Proceedings Before a Court.

78.  The Working Group notes that Mr. Bin Ghaithialt conviction and 10-year sentence
by an Egyptian judge also cast serious doubt omttependence and impatrtiality of the Abu
Dhabi Federal Court of Appeal. As the Special Rafguw on the independence of judges
and lawyers noted from her official visit in 201t#e tenure of non-national judges is not
guaranteed in the same way as that of nationalefgidas they are recruited on temporary
contracts that have to be renewed annwédlishe Special Rapporteur thus expressed her
concern that non-national judges could be dismisgedny time, which rendered them
particularly vulnerable to pressure from any quaiitecluding from the public prosecution
and members of the executive brarfth.

79. The Working Group also notes that the totagtkrof the contracts for non-national
judges depends on their secondment in their cowrftoyigin. As the Egyptian officials can
grant or refuse secondment for the annual renefaslah contracts, it is most inappropriate
for an Egyptian judge to preside over the case nf Bih Ghaith, who stands accused of
criticizing the Rabaa massacre perpetrated by gypttan authorities. The Working Group
thus considers that Mr. Bin Ghaith did not recedvéir hearing by an independent and
impatrtial tribunal in violation of article 10 oféhUniversal Declaration of Human Rights, as
well as peremptory normgué cogenyof customary international lat¥.The Working Group
will refer the case to the Special Rapporteur @nitilependence of judges and lawyers for
appropriate action.

80. The Working Group further notes with concerat tir. Bin Ghaith’s hearing was not
public as, although it was attended by his famiig sawyers, it was not open to the general
public. The Government has failed to provide amgurnstances in its response that would
warrant excluding the press and the public fronoafpart of the trial for reasons of morals,
public order or national security in a democraticisty, or when the interest of the private
lives of the parties so requires, or to the exstnittly necessary in the opinion of the court
in special circumstances where publicity would pdée the interests of justice. For these
reasons, the Working Group concludes that Mr. Biraih did not receive a public hearing
by an independent and impartial tribunal in viaatiof article 10 of the Universal
Declaration of Human Rights, as well as peremptooyms {us cogeny of customary
international lawf?

81. In addition, the Working Group expresses iticeon at Mr. Bin Ghaith's
announcement of his intention not to appeal thgmueht rendered against him because of
his lack of confidence in the integrity of the joidiry and the Government’s refusal to provide
his lawyer with a copy of the judgment and to allbis lawyer to visit him at Al Razeen
prison, fearing that he would convince Mr. Bin Ghdbd exercise his right to appeal against
the judgment® The Working Group notes that, while Mr. Bin GhaiHree to decide not to
lodge an appeal, this must be an informed declsas®d upon communication with counsel
of his own choosing, as well as the likelihood afiimg adequate time and facilities for the
preparation of his appeal. The Working Group treneetonsiders that the right of Mr. Bin
Ghaith to have his conviction and sentence revieled higher tribunal according to law
appears to have been violated, contrary to artiileand 11 of the Universal Declaration of
Human Rights, as well as peremptory norjus ¢ogengof customary international laff.

82. The Working Group recalls the judgment of tmelnational Criminal Court,
according to which “where the breaches of the sgiftthe accused are such as to make it

See A/HRC/29/26/Add.2, para. 42.

Ibid., para. 43.

See also article 13 (1) of the Arab Charter on HuRghts.

Ibid., art. 13 (2).

International Campaign for Freedom in the UnitedtAEmirates, “UAE authorities continue to
violate Dr. Nasser Bin Ghaith’s right to a lawyesit/i, 24 June 2017. Available at
www.icfuae.org.uk/news/uae-authorities-continueati®-dr-nasser-bin-ghaith%E2%80%99s-right-
lawyer-visit.

See also articles 12 and 13 of the Arab Chartéduman Rights.
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impossible for him/her to make his/her defence withe framework of his rights, no fair
trial can take place ... Unfairness in the treatneérthe suspect or the accused may rupture
the process to an extent making it impossible ézg@itogether the constituent elements of a
fair trial”. 45

83.  The Working Group thus concludes that the timtes of Mr. Bin Ghaith’s right to a
fair trial are of such gravity as to render hisriletion of liberty arbitrary, thus falling within
category lll.

Ratification of the International Covenant on iCand Political Rights

84. The Working Group avails itself of this oppaity to invite the Government of the
United Arab Emirates to ratify the InternationalM@oant on Civil and Political Rights as a
sign of its commitment to defend the liberty of gmrs and eliminate instances of arbitrary
deprivation of liberty. The Working Group refersite statement in an annual report (see
A/HRC/19/57, para. 69) indicating that arbitrarypdeations of liberty constitute a violation
of peremptory normsjys cogen of international law, a position that echoes tbhthe
Human Rights Committee in paragraph 11 of its ggneomment No. 29 (2001) on
derogation during a state of emergeffcy.

85.  The Working Group recalls that the duty to chnwith international human rights

standards that are peremptory a@arda omnesiorms, such as the prohibition of arbitrary
detention, rests on all bodies and representati/ése State, all officials, including judges,
prosecutors, police and security officers, andoprisfficers with relevant responsibilities,
and all other natural and legal perséhs.

Disposition
86. In the light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Nasser Bin Ghaithjrizgin contravention of articles 3,
6, 9, 10, 11 and 19 of the Universal DeclaratiorHaiman Rights, is arbitrary and
falls within categories I, Il and 1.

87.  The Working Group requests the Governmentefthited Arab Emirates to take the
steps necessary to remedy the situation of Mr.@maith without delay and bring it into

conformity with the relevant international normsgluding those set out in the Universal
Declaration of Human Rights.

88.  The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to releaseBMrGhaith immediately and accord
him an enforceable right to compensation and otlegrarations, in accordance with
international law.

89. Inaccordance with paragraph 33 (a) of its wdstof work, the Working Group refers
the case to the Special Rapporteur on the indeperd# judges and lawyers and the Special
Rapporteur on torture and other cruel, inhumanegrading treatment or punishment for
appropriate action.

90. The Working Group encourages the Governmerdtify the International Covenant
on Civil and Political Rights.

45
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See International Criminal Court, Judgment on thpefg of Mr. Thomas Lubanga Dyilo against the
Decision of the Defence Challenge to the Jurisdictibthe Court pursuant to article 19 (2) (a) & th
Statute of 3 October 2006, Case No. ICC-01/04-01720%4), 14 December 2006, para. 39. See also
opinion No. 35/2015, para. 42.

See opinion No. 59/2016, para. 69.

See opinions Nos. 22/2014, para. 25; 48/2013, fdre36/2013, paras. 34 and 36; 35/2013, paras. 35
and 37; 34/2013, paras. 33 and 35; 9/2013, par&042012, para. 21; 50/2012, para. 27; and
47/2012, paras. 19 and 22.
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Follow-up procedure

91. Inaccordance with paragraph 20 of its mettoddeork, the Working Group requests
the source and the Government to provide it witbrimation on action taken in follow-up
to the recommendations made in the present opimotuding:

(&)  Whether Mr. Bin Ghaith has been released iasd, on what date;
(b)  Whether compensation or other reparations baen made to Mr. Bin Ghaith;

(c)  Whether an investigation has been conduatédl the violation of Mr. Bin
Ghaith’s rights and, if so, the outcome of the stigation;

(d)  Whether any legislative amendments or chaimgpeactice have been made to
harmonize the laws and practices of the United AEabirates with its international
obligations in line with the present opinion;

(e)  Whether any other action has been taken jeiment the present opinion.

92. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is requiredexample, through a visit by the Working
Group.

93. The Working Group requests the source and theeBment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the

opinion if new concerns in relation to the casetaeight to its attention. Such action would
enable the Working Group to inform the Human Rig@suncil of progress made in

implementing its recommendations, as well as ailyréato take action.

94.  The Working Group recalls that the Human Rigbasincil has encouraged all States
to cooperate with the Working Group and requesteditto take account of its views and,
where necessary, to take appropriate steps to semhmedsituation of persons arbitrarily

deprived of their liberty, and to inform the WorgiGroup of the steps they have takén.

[Adopted on 21 November 2917

48 See Human Rights Council resolution 33/30, parasd37.



