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1. The Working Group on Arbitrary Detention wasadsdished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @n&ssembly resolution 60/251 and
Human Rights Council decision 1/102, the Couna@lased the mandate of the Commission.
The mandate of the Working Group was most recemttgnded for a three-year period in
Council resolution 33/30 of 30 September 2016.

2. In accordance with its methods of work (A/HRQBH), on 8 September 2017, the
Working Group transmitted to the Government of thaeited States of America a
communication concerning Marcos Antonio Aguilar-Rgdez. The Government has not
replied to the communication. The State is a p@arthe International Covenant on Civil and
Political Rights.

3. The Working Group regards deprivation of libeatyarbitrary in the following cases:

(@) When it is clearly impossible to invoke amggadl basis justifying the
deprivation of liberty (as when a person is keplétention after the completion of his or her
sentence or despite an amnesty law applicablermhiher) (category I);

(b)  When the deprivation of liberty results fraime exercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22, 25,
26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observancehefinternational norms relating to
the right to a fair trial, established in the Unise Declaration of Human Rights and in the
relevant international instruments accepted byStates concerned, is of such gravity as to
give the deprivation of liberty an arbitrary chaeadqcategory 1l1);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility afrainistrative or judicial review or remedy
(category 1V);
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(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or otherinjpn, gender, sexual orientation, disability,
or any other status, that aims towards or cantr@signoring the equality of human beings
(category V).

Submissions

Communication from the source

4. Marcos Antonio Aguilar-Rodriguez is a nationBlEbSalvador born in 1978. In 2001,
he fled his native country for the United Statebere he sought asylum, non-removal and
protection under the Convention against Torture @titer Cruel, Inhuman or Degrading
Treatment or Punishment. He was arrested in 20d 1vaithout being convicted of a crime,
remained in detention for almost six years, fromAR@Qust 2011 to 24 July 2017. For the
majority of that time, he was held in Eloy Detenti@entre, in Arizona, United States, by
Immigration and Customs Enforcement, an agence@bDepartment of Homeland Security.

5. According to information received by the Worki@goup, Mr. Aguilar-Rodriguez
was released on 24 July 2017. In accordance witligpaph 17 (a) of its methods of work,
however, it reserves the right to render an opindona case-by-case basis, as to whether the
deprivation of liberty was arbitrary, notwithstandithe release of the person concerned. In
the present case, the Working Group is of the \tleat the allegations made by the source
are extremely serious. It shall therefore avadlitef its right to render an opinion.

Background information

6. According to the source, Mr. Aguilar-Rodrigué®n in his early teens, was forced
to join a gang and get a gang tattoo on his baekrdgortedly left the gang in 1992, when
he was around 14. The gang, however, does not @omembers to leave, and from 1992
to 2001 he was forced to become an inactive membéhe gang and pay a so-called
inactivity tax of $100 a month. During that timeetpolice and rival gang members continued
to identify him as a member of his former gang essalt of the tattoo on his back. They also
allegedly harassed and threatened him. The soepwets that on some occasions, when he
fell behind on his monthly “tax” payment, membefshes former gang would harass and
beat him. He reportedly lived in constant fear thatpolice, a rival gang or his former gang
would kill him. After about 10 years living underch circumstances, Mr. Aguilar-Rodriguez
fled El Salvador for the United States. He entehedUnited States around January 2001.

7. The source indicates that, after entering théednStates, Mr. Aguilar-Rodriguez
settled in Arizona, found work and met his partwéth whom he began to cohabit and had
a daughter. Mr. Aguilar-Rodriguez’s daughter, tteryears old, was diagnosed with
borderline autism in 2009, a condition that requspecial therapy. Furthermore, the source
reports that, before leaving for the United Statéls, Aguilar-Rodriguez had another
daughter in El Salvador, to whom he provided finalnsupport until he was detained.

8. In 12 August 2011, Mr. Aguilar-Rodriguez wasledlover by the police in Phoenix,
Arizona, apparently for speeding. However, he ditlreceive a speeding ticket. The police
alleged that Mr. Aguilar-Rodriguez was intoxicaset charged him accordingly. The source
reported that Mr. Aguilar-Rodriguez pleaded guitty driving without a licence, a
misdemeanour, and received a sentence of 13 dagdl.il\fter serving the sentence, he
remained in detention at the Maricopa County &xil.29 August 2011, he was interviewed
by an official from Immigration and Customs Enfament. On 31 August 2011, Mr. Aguilar-
Rodriguez was placed in the custody of Immigratind Customs Enforcement. He remained
in custody until 24 July 2017. The source indicated because immigration and customs
officers failed to bring Mr. Aguilar-Rodriguez begoa court to enable him to answer to the
charge of driving under the influence, the charge Vater dismissed.

9. According to the source, Mr. Aguilar-Rodrigueauld face substantial harm or even
death at the hands of his former gang, its riviahicral organizations or the police if he were
forced to leave the United States and returned Salvador.
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Asylum and removal proceedings

10.  The source indicates that in the initial cugtdécision, Immigration and Customs
Enforcement chose to hold Mr. Aguilar-Rodriguezheiit bond. Mr. Aguilar-Rodriguez
requested that an immigration court review his@dgttatus. He was allegedly held for more
than a month while waiting for his first bond heayi which was finally held on 6 October
2011, during which the immigration judge set boh&&000. The judge, according to the
source, found that Mr. Aguilar-Rodriguez presentednoderate flight risk, despite his
employment history, the United States citizensliipie child and his fear of returning to El
Salvador. Moreover, the source claims that the gudgd not consider Mr. Aguilar-
Rodriguez’s inability to afford the $6,000 bond.

11.  Mr. Aguilar-Rodriguez appealed the judge’s dieci, which had been handed down
on 25 October 2011. On 5 December 2011, the Bolhthmigration Appeals upheld the
immigration judge’s decision, allegedly without piding reasons for its ruling.

12.  The source indicates that on 5 December 2011ANuilar-Rodriguez formally filed
an application for asylum with the immigration couMr. Aguilar-Rodriguez was not
scheduled for a final hearing on his asylum apfibceuntil 4 May 2012.

13.  Mr. Aguilar-Rodriguez represented himself & &sylum hearing on 4 May 2012.
Despite being found credible, the immigration judg@arently determined that Mr. Aguilar-
Rodriguez had failed to show either that an exoepto the rule requiring applying for
asylum within one year should be made in his caskat he had been persecuted or faced a
clear probability of future persecution or tortimeEl Salvador. The judge therefore ordered
his removal. As a result of his detention, langubgeriers and a lack of access to legal
counsel, Mr. Aguilar-Rodriguez was, according te fource, able to gather only limited
evidence to support his asylum application overcitigrse of his immigration proceedings.
Mr. Aguilar-Rodriguez appealed the immigration jatlg decision to the Board of
Immigration Appeals. However, on 7 September 2012, appeal of the decision was
rejected. He appealed the dismissal to the Unitate$ Court of Appeals for the Ninth
Circuit. The appeal was not decided until 29 Mag420

14.  On 15 September 2012, Mr. Aguilar-Rodriguezdfia petition for review with the
Ninth Circuit Court of Appeals with a request taystOn 20 September 2012, the Court
granted the temporary stay. At that point, Mr. AguRodriguez became eligible to request
a Casas-Castrillon bond redetermination hearingheahad been held without bond by
Immigration and Customs Enforcement and as thehNiitcuit had issued a stay of removal
pending the disposition of his petition for revieefore that court.

Casas-Castrillon and Rodriguez bond redetermination hearings

15. The source notes that the procedures reladifpnd determination are completely

separate from the main asylum application. Bonérdghation decisions, including the so-

called Casas-Castrillon and Rodriguez decisiomsirede separately from decisions on main
removal cases and asylum applications. The samégiration judge usually presides over

both the bond and the merit hearings. Howeverptam asylum application and appeals of
rejections are relevant to the Casas-Castrillon Rodriguez hearings, as those rejections
and appeals were what made Mr. Aguilar-Rodriguigibdé to request bond under the Casas-
Castrillon and Rodriguez rules.

16. The source notes that@asas-Castrillon v. Department of Homeland Security et al.,

the Ninth Circuit held that non-citizens in prol@ttdetention who were previously ineligible
for bond hearings but who have been granted acftegmoval pending the disposition of a
petition for review or had their case remandedht Board of Immigration Appeals after

obtaining judicial review are eligible for a bondédming. In Casas-Castrillon hearings, the
burden is on the Government to show that an indadids a flight risk or a danger to the

community. An individual is reportedly entitledddrodriguez bond redetermination hearing
when he or she has been detained for six month®oe. The Government must justify the
person’s continued detention, according to thermédion provided to the Working Group.

17.  The source indicates that, on 29 November 281 immigration court held the
Casas-Castrillon hearing. The immigration judge wlid make a decision until 3 January
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2013, more than one month after the hearing. Onattzasion, according to the source, the
judge who had initially ordered a $6,000 bond mhigee amount of the bond demanded to
$20,000. Although the judge had again found that Aguilar-Rodriguez was not a danger

to the community, he was deemed to pose a fligktas his case for asylum was considered
weak and he had “limited” ties to the United StafHse source claims that the judge once
again failed to consider Mr. Aguilar-Rodriguez’'sligpto pay the amount demanded.

18.  Mr. Aguilar-Rodriguez appealed the judicial Batecision of 3 January 2013 to the
Board of Immigration Appeals. On 12 February 20th8, Board affirmed the judge’s bond
decision, apparently without providing any reasgrfor its judgment.

19.  According to the source, on 30 September 2Btt3Aguilar-Rodriguez requested a
bond redetermination hearing pursuant to the Radgdgrule. On 9 October 2013, the
immigration judge denied Mr. Aguilar-Rodriguez’'gjoest for a change in custody status
and found, in the alternative, that if Mr. AguilRedriguez was eligible for the Rodriguez
hearing, the Department of Homeland Security hatl iteeburden to show by clear and
convincing evidence that Mr. Aguilar-Rodriguez vedther a danger to the community or a
flight risk.

Continuation of the asylum and removal proceedings

20. The source notes that Mr. Aguilar-Rodriguezfspeml of the main removal
proceedings instituted against him in his asylusecaas decided on 29 May 2014, when
the Ninth Circuit Court referred the case to theaioof Immigration Appeals in view of
intervening case law on the eligibility for asylush members and opponents of criminal
gangs. On 7 October 2014, the Board returned the ttathe immigration judge.

21. On 13 March 2015, the immigration judge, statimat the intervening case law had
no impact on the original analysis, reaffirmed thiial decision to reject Mr. Aguilar-
Rodriguez’s application for asylum. The source sidk&at during the hearing Mr. Aguilar-
Rodriguez was not allowed to submit additional emitk or challenge many of the
immigration judge’s original findings. At that pa&jnMr. Aguilar-Rodriguez, with the
assistance of counsel pro bono, appealed the dedsithe Board of Immigration Appeals.

22. On 30 July 2015, the Board dismissed Mr. Agtladriguez’s appeal and his motion
to remand on the grounds, according to the sotie¢ he did not fit into a particular social

group.

23.  Mr. Aguilar-Rodriguez filed a petition for reww with the Ninth Circuit Court of

Appeals on 10 August 2015. On 20 August, the Depamt of Homeland Security
determined that Mr. Aguilar-Rodriguez should coméirto be held without bond. On 17
December 2015, the Ninth Circuit granted Mr. AgulRodriguez’s request for a stay of
removal.

24.  On 16 February 2016, Mr. Aguilar-Rodriguez estad a new custody review hearing
on the basis dRodriguez v. Robbins. The immigration court held the Rodriguez heaiing
14 April 2016 and found that Mr. Aguilar-Rodrigueauld be released on a $20,000 bond.
In that hearing, the court found that the DepartnegériHomeland Security had not shown
that Mr. Aguilar-Rodriguez was a danger to the camity but that he did pose a serious
flight risk. According to the source, the court imglbund that Mr. Aguilar-Rodriguez had
limited ties to the United States and that theat&a of his application for asylum left him
without sufficient incentive to appear for futuramigration proceedings. Once again, the
judge failed to take into consideration Mr. AguiRodriguez’s ability to pay the bond.

25.  The source notes that Mr. Aguilar-Rodriguezeagd the judge’s bond decision of
14 April 2016 to the Board of Immigration AppeaBn 19 July 2016, the Board dismissed
his appeal. In that decision, the Board expliditiynd that Mr. Aguilar-Rodriguez’s inability
to post the bond did not mean that the conditiongoised by the immigration judge were not
reasonably calculated to ensure his presencetaefysroceedings.

26.  After the dismissal of his appeal on 19 Julg&0Mr. Aguilar-Rodriguez appeared
for another bond hearing, at which the $20,000 bavas reaffirmed. Mr. Aguilar
Rodriguez’s counsel appealed in March 2017, buagpeal was dismissed.
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27.  The source reports that a sponsor recently {h&ids20,000 bond on Mr. Aguilar-

Rodriguez’s behalf. As a consequence, on 24 July 2@ was released. In this context, Mr.
Aguilar-Rodriguez’s status is uncertain and he iasa removal proceedings. Although
there are no major restrictions on his liberty,chanot work in the United States or travel
abroad.

Conditions of detention

28. The source notes that Eloy Detention Centmaiisby Corrections Corporation of
America, a private company. The Centre is repoytadtorious for human rights violations.
Fifteen detainees, according to reports, have ididlte Centre since 2003. Furthermore, the
source submits that Eloy Detention Centre has wpdably low standards of medical care.
It does not always respond promptly to medical g@®ecies. In the summer of 2016, for
example, an outbreak of measles had affected 24ingeis and employees. In addition,
Corrections Corporation of America has apparenterb criticized for its treatment of
detainees and for not allowing them to meet witirtawyers.

29. The source reports that Mr. Aguilar-Rodriguezsvsubjected to ill-treatment and
verbal violence and that he was not permitted tockwdHe repeatedly faced abuse from the
guards and witnessed guards abuse other detainees.

Category |1

30. The source submits that Mr. Aguilar-Rodriguetggention fell within category Il of

the Working Group’s categories of arbitrary detenmti given that his placement in
immigration detention was a result of his exerashis right to seek asylum. In view of Mr.
Aguilar-Rodriguez’s background, it was also, acemydo the source, a violation of his right
to equality and non-discrimination, as enshrinedabycles 7 and 14 of the Universal
Declaration of Human Rights and articles 26 an@ffhe Covenant.

Category |11

31.  According to the source, the deprivation oéiftly of Mr. Aguilar-Rodriguez also fell
within category Il of the Working Group’s categesi of arbitrary detention, given that it
purportedly violated international norms relatedhe right to a fair trial, as established by
article 14 of the Covenant. The source arguesMinaf\guilar-Rodriguez has been unable to
defend himself properly and in a fair manner dutimg asylum proceedings. He apparently
had no access to legal counsel, the evidence eshtarsupport his claim or adequate means
of preparing his defence. In addition, the autlesiteportedly failed to provide Mr. Aguilar-
Rodriguez, a Spanish speaker, with access to mhierSpanish or to translation services,
including for court-related information that wasadable only in English.

32.  The source notes that the immigration judge jp&rt of the executive branch of the
Government of the United States, which was bothdihgl Mr. Aguilar-Rodriguez in
detention and determining his rights. The sourdmsts that Mr. Aguilar-Rodriguez’s case
has therefore not been assessed by an indepemdkimygartial body. In addition, the same
immigration judge usually presides over both thedand the merit hearings, and the length
of the asylum proceedings, during which Mr. AguiRodriguez remained in detention, may
constitute a violation of the guarantees of due@ss, in particular of the right to be tried
within a reasonable time or released.

33.  The source also notes that undocumented imtitgria considered a civil rather than

criminal matter in the United States. Immigratioatehtion is therefore not a criminal

punishment. Because of its civil nature, howeueaffords detainees far fewer rights than
are afforded to those held under criminal chargigsaddition, as immigration detainees,

unlike defendants in criminal proceedings, aregieen fixed terms of detention, they are
often subject to long and unjustified periods ofediéion that are neither proportional nor
reasonable. The source claims that the length t#fntlen depends on the length of the
immigration proceedings and, as in Mr. Aguilar-Rgdez’s case, the amount of time it takes
the detainee to collect the money for the bond.

34.  The source submits that bond amounts are hat sech a way as simply to ensure
an individual's appearance at future proceedings @m not account for the individual’s
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ability to pay, thereby resulting in an effectivectsion to deny bond. Many immigrants, not
subject to mandatory detention, are deprived of fiieerty because they cannot afford to
post bonds in the amounts required of them.

35.  The source argues that although Mr. Aguilar+itpez had committed nothing more
than a misdemeanour traffic violation and fled tisintry to seek asylum in the United
States, where he has developed ties, the bond hiaskad to post was initially set at $6,000
and then at $20,000. As he was unable to work duria detention, he could not afford to
post the bonds. In view of the amounts he was agkeady, there was no realistic and true
alternative to his remaining in detention.

36.  Furthermore, the source states that, otherttieamisdemeanour traffic violation, Mr.
Aguilar-Rodriguez has no criminal record and themefloes not pose a danger to society, as
concluded by the immigration courts during the bgmdceedings. The Government,
according to the source, claimed that the deterdfdr. Aguilar-Rodriguez was justified
because he posed a flight risk and did not haveecles to the United States, despite his
submission of evidence that he had lived in thentgfor more than 10 years, had a daughter
with medically certified special needs who is atddiStates citizen and was committed to
seeing the appeals of the rejection of his apptindbr asylum through to the end. The source
submits that these factors demonstrate that Mr.ilAgRodriguez is not a flight risk and
intends to remain in the United States.

Category IV

37. The source submits that because Mr. Aguilarrflgoez was subjected to prolonged
administrative detention without an effective remdus detention also fell within category
IV of the Working Group’s categories of arbitrargteintion. Mr. Aguilar-Rodriguez was
deprived of his liberty for almost six years, perglhis asylum application, and effectively
denied a remedy by the imposition of an arbitramy excessive bond set without considering
the specific circumstances of the case or Mr. AguRRodriguez’s ability to afford it.

Category V

38.  Finally, the source submits that the detentbiMr. Aguilar-Rodriguez was also
arbitrary under category V, as he was subjectétitecause of his economic status and his
status as a member of a linguistic minority. Mr.ullgr-Rodriguez, according to the source,
was forced to defend himself without legal courss® with limited access to legal material
in Spanish. The source also submits that Mr. Agiladriguez’s minority status has affected
his right to seek asylum and that the arbitrarydeination of a bond that was impossible
for him to post constituted discrimination on thasis of his economic status.

Response from the Government

39. On 8 September 2017 the Working Group tranethitte allegations from the source
to the Government through its regular communicatipnocedure. The Working Group
requested the Government to provide detailed inftion about the current situation of Mr.
Marcos Antonio Aguilar-Rodriguez and any commenistlee source’s allegations by 7
November 2017.

40. The Working Group regrets that it did not rgeea response from the Government,
nor did the Government request an extension ofithe limit for its reply, as provided for
in the Working Group’s methods of work.

Discussion

41. At the outset, the Working Group notes that AMguilar-Rodriguez was released on
24 July 2017. However, the Working Group notes thatccordance with its methods of
work (para. 17 (a)), it reserves the right to rerate opinion, on a case-by-case basis, as to
whether the deprivation of liberty was arbitrargtwithstanding the release of the person
concerned. In the present case, the Working Grolgstthe view that the allegations made
by the source are extremely serious. It shall foeeeavail itself of its right to render an
opinion.
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42.  In the absence of a response from the GovemrienWorking Group has decided
to render the present opinion, in conformity witirgggraph 15 of its methods of work.

43.  The Working Group has in its jurisprudence ldithed the ways in which it deals
with evidentiary issues. If the source has esthbtisa prima facie case for breach of
international requirements constituting arbitrasteshtion, the burden of proof should be
understood to rest upon the Government if it wishesrefute the allegations (see
A/HRC/19/57, para. 68). In the present case, theeBonent has chosen not to challenge the
prima facie credible allegations made by the saurce

44.  The source, as noted, submits that the deteafidr. Aguilar-Rodriguez fell within
categories I, lll, IV and V of the Working Grouptategories of arbitrary detention. The
Working Group will consider those claims one by .one

45.  In the source’s view, the detention of Mr. AguiRodriguez fell within category |l
because he was detained for exercising the rightét asylum enshrined in article 14 of the
Universal Declaration of Human Rights and on thsidaf his nationality and origin, in
breach of the right not to be subjected to disaration, established in articles 26 and 27 of
the Covenant.

46. The Working Group notes that, as the sourceshbmitted and the Government of
the United States has not disputed, Mr. Aguilar4fRpeez arrived in the United States in
January 2001. However, he was first arrested fatig\a misdemeanour traffic violation only
on 12 August 2011, and it was only after servirggbintence for that misdemeanour that his
immigration detention began. The Working Group adtet this was some 10 years after he
had arrived in the United States and that, durigé 10 years, Mr. Aguilar-Rodriguez did
not apply for asylum and that the authorities ditl attempt to deport him.

47. The source has submitted and the Governmenthdtarebutted that Mr. Aguilar-
Rodriguez was interviewed by an official from Immaijon and Customs Enforcement in the
Maricopa County Jail upon completion of his sengefor the traffic violation, that he was
subsequently transferred to Immigration and Cust&mfrcement custody and that he
remained in detention until 24 July 2017. The sewsebmits that this detention was based
solely on Mr. Aguilar-Rodriguez’s immigration statand application for asylum. The
Working Group notes that while the Government hadogportunity to reply to this
submission, it has failed to do so.

48. The Working Group reiterates that seeking amyisi not a criminal act;on the
contrary, seeking asylum is a universal human righshrined in article 14 of the Universal
Declaration of Human Rights, the Convention retptimthe Status of Refugees and its 1967
Protocol. The Working Group notes that the lattértlee two instruments establish
international legal obligations that the Unitedt&sshas undertaken to fulfil.

49.  The Working Group observed the practice of ratony immigration detention in the
United States during its 2016 country visit ancdoramended that the Government put an end
to the mandatory detention of immigrants and asydaekers because of their irregular status
and provide a prompt administrative procedure forirdividualized assessment of their
circumstances and a timely decision on their sfatus

50. The Working Group observes that that recomn@nlaoincides with a concern

expressed by the Human Rights Committee, whichdnimtéts concluding observations on
the fourth periodic report of the United States,2@14, that “mandatory detention of
immigrants for prolonged periods of time withougaed to the individual case may raise
issues under article 9 of the Covenant”.

51. Inthe present case, the Government had theriymity to explain the reasons for the
detention of Mr. Aguilar-Rodriguez and show how Histention was a necessary and
proportionate measure. It did not avail itselfloé bpportunity, however.

1 See opinions No. 28/2017, No. 42/2017 and No.(a172
2 See A/HRC/36/37/Add.2, para. 92.
3 See CCPR/C/USA/CO/4, para. 15.
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52. Inthe absence of any indication by the Goveminof the reasons for depriving Mr.
Aguilar-Rodriguez of his liberty, the Working Groopst conclude that the reason was his
application for asylum. Mr. Aguilar-Rodriguez wasbgected to a mandatory immigration
detention policy that is contrary to article 9 bétCovenant and breaches the right to seek
asylum as envisaged in international law, artidleoithe Universal Declaration of Human
Rights in particular. The Working Group thereforencludes that the detention of Mr.
Aguilar-Rodriguez, which, as noted, was a resuhisfattempt to exercise his right to seek
asylum, fell within category Il of the Working Grp's categories of arbitrary detention.

53. The source also submits that the detention of Aduilar-Rodriguez fell within
categories Il and IV, as he was unable to defanasélf properly. In addition, the source
contends that the indefinite detention to which ignation detainees are subjected is neither
proportional nor reasonable. The length of detentacording to the source, depends on the
length of the immigration proceedings. The soutse aubmits that Mr. Aguilar-Rodriguez
was required to post a bond he could not afforat, blond is set unreasonably and that, as a
result, bond is effectively denied. Mr. Aguilar-Régliez was detained for six years, during
which he was denied a remedy by the requiremepbb bond in an amount set with no
consideration given to the specifics of the casguding his ability to afford the bond.

54.  The Working Group notes that Mr. Aguilar-Rodiég was not answering in court to
criminal charges. He was involved in proceedingsdemted to consider his asylum
application. He was detained in relation to thoseceedings. Detention in the context of
immigration proceedings, however, must also comyti basic international standards.

55. As s noted in the United Nations Basic Pritespand Guidelines on Remedies and
Procedures on the Rights of Anyone Deprived of Thisierty to Bring Proceedings Before
a Court, the right to challenge the lawfulness @tedtion before a court is a self-standing
human right that is essential to the preservatfdegality in a democratic society (principles
2 and 3). This right, which in fact constitutesemgmptory norm of international law, applies
to all forms of deprivation of liberty (principle,8and it applies to all situations of deprivation
of liberty, including not only to detention for poses of criminal proceedings but also to
situations of detention under administrative andeptfields of law, including migration
detention. Moreover, it applies “irrespective of fhlace of detention or the legal terminology
used in the legislation. Any form of deprivationlitierty on any ground must be subject to
effective oversight and control by the judiciargu{deline 1).

56. In the present case, the Working Group obsehasthere were two main sets of
proceedings involving Mr. Aguilar-Rodriguez. Onehigh consisted of bond hearings,
concerned his continued detention. These procesdimgre directly relevant to the

deprivation of liberty of Mr. Aguilar-Rodriguez ands such, fall within the mandate of the
Working Group. The second set of proceedings caeckthe substance of his application
for asylum in the United States and, as suchpf#ide the mandate of the Working Group.
The Working Group refers this case to the Specibd®rteur on the human rights of
migrants.

57.  The first bond hearing took place on 6 Octdh#t1, more than a month after Mr.
Aguilar-Rodriguez had served his sentence for tadfi¢ violation and become an
immigration detainee. The Working Group observas itnorder to ensure that an individual
is not being deprived of his or her liberty withdigting given an effective opportunity to be
heard without delay by a court of law, no substdntiaiting period shall exist before a
detainee can bring a first challenge to the antiitess and lawfulness of detention (see
guideline 7 of the Basic Principles and Guidelin@$)is was not observed in the case of Mr.
Aguilar-Rodriguez.

58.  Moreover, following that hearing, the bond fdr. Aguilar-Rodriguez was set at
$6,000, an amount he could not afford. He appdhisdiecision, but the appeal was rejected
on 5 December 2011. After a bond redeterminatiaring nearly a year after the rejection
of that appeal, bond was set at $20,000, a dedisaiMr. Aguilar-Rodriguez unsuccessfully
challenged on 12 February 2013. Unable to pay tmlbhe remained in custody. On 30
September 2013, Mr. Aguilar-Rodriguez requestedhmmdond redetermination hearing,
but his request for a change in custody statusdeagd on 9 October 2013. On 16 February
2016, Mr. Aguilar-Rodriguez again requested a mev@ his status. The review was
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conducted on 14 April 2016, and the bond was agatnat $20,000. His appeal of that
decision was rejected on 19 July 2016. At yet aegrobfond hearing, the bond was again set
at $20,000, a decision that Mr. Aguilar-Rodrigubaltenged unsuccessfully in March 2017.

59.  To ensure that detention in the course of imatign proceedings is, as it must be, an
exceptional measure used only as a last resorsjdenation must be given to alternatives.
In the present case, such consideration was gagmr. Aguilar-Rodriguez was granted
bail. However, the alternatives should also beisgal They should not depend on an
individual's ability to pay for therh,or they are not real alternatives to detentionthia
absence of any explanation from the Government\tbeking Group must conclude that in
Mr. Aguilar-Rodriguez’s case the alternative toed¢ibn, bail, was set so high that it was
unrealistic, since Mr. Aguilar-Rodriguez could rafford it. To offer only unrealistic
alternatives to detention in cases such as highnikito disregard the requirement to make
detention in the course of immigration proceedaggxception, is a serious breach of article
9 of the Covenant.

60. Moreover, the Working Group notes that it wagags Mr. Aguilar-Rodriguez who
challenged his detention. In other words, his dearwas not subject to automatic, periodic
review to ensure that it was compatible with aeti® of the CovenarftEnsuring such
automatic, periodic review at set time limits wasoag the recommendations the Working
Group made to the United States following its 2@b6ntry visit” In the present case, the
absence of such review is an additional seriouadbref article 9 of the Covenant.

61. Furthermore, the Government failed to contastailegations made by the source to
the effect that Mr. Aguilar-Rodriguez had no acdeskegal assistance in preparing for his
bond hearings and that, as a Spanish speaker ed/aivEnglish-language proceedings and
provided with documentation in English, he had noess to translation services. The lack
of legal assistance in the course of immigratiacpedings in the United States was also of
concern to the Working Group during its 2016 coynisit.?

62. As the Working Group noted in principle 21 loé tUnited Nations Basic Principles
and Guidelines on Remedies and Procedures on tjtesRof Anyone Deprived of Their
Liberty to Bring Proceedings Before a Court:

Non-nationals, including migrants regardless oirthatus, asylum seekers, refugees
and stateless persons, in any situation of depoivatdf liberty shall be informed of
the reasons for their detention and their rightsannection with the detention order.
This includes the right to bring proceedings befarecourt to challenge the
arbitrariness and lawfulness and the necessitypaoygortionality of their detention,
and to receive without delay appropriate and adglessemedies. It also includes the
right of the above-mentioned persons to legal &s%ie in accordance with the basic
requirement of prompt and effective provision gfdkassistance, in a language that
they use and in a means, mode or format they utasetsand the right to the free
assistance of an interpreter if they cannot undedsor speak the language used in
court.

63.  Failing to provide Mr. Aguilar-Rodriguez withet assistance of counsel and access to
the services of a translator or interpreter, aufailthat adversely affected his ability to
challenge the legality of his continued detentalap constitutes a serious violation of article
9 of the Covenant.

64.  Although Mr. Aguilar-Rodriguez was able to d¢bage his continued deprivation of
liberty on a number of occasions during the neaily years he spent in immigration

See A/HRC/13/30, para. 59; E/CN.4/1999/63/Add.3ap3a8; A/HRC/19/57/Add.3, para. 68 (f);
A/HRC/27/48/Add.2, para. 124; and A/HRC/30/36/Add.Tap81.

5 See A/HRC/36/37/Add.2, paras. 28 and 30.

See principle 21 of the Basic Principles and Gungst A/HRC/13/30, para. 61; principle 11.3 of the
Body of Principles for the Protection of All Persansler Any Form of Detention or Imprisonment;
E/CN.4/2003/4, para. 86; E/CN.4/2003/8/Add.2, pada AHRC/13/30/Add.2, para.79 (g); and
A/HRC/16/47/Add.2, para. 120.

7 See A/HRC/36/37/Add.2, para. 92.

Ibid., para. 37.
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detention, he himself initiated the challenges. Bwernment failed to comply with its
obligation to ensure periodic, automatic reviewdetention in the course of immigration
proceedings. Moreover, the bonds he was askedstoygoe repeatedly set at such high levels
that, in his particular circumstances, they didewistitute real alternatives to detention. Mr.
Aguilar-Rodriguez’s ability to challenge his defentwas further limited by the lack of legal
assistance and translation services.

65. The Working Group consequently considers thatrémedies afforded to him were
not effective and therefore concludes that the adwnative detention of Mr. Aguilar-
Rodriguez as an asylum seeker fell not within aated! of the Working Group’s categories
of arbitrary detention, as argued by the sourcewlithin category IV.

66. Lastly, the source contends that the detertioMr. Aguilar-Rodriguez also fell
within category V, as he was subjected to it beeanfshis economic status, which made it
impossible to post the bond required of him, ar&l dtatus as a member of a linguistic
minority, which forced him to defend himself withtdagal counsel and with limited access
to legal material in Spanish. The Government faitedhallenge those allegations, although
it had the opportunity to do so.

67. During its recent visit to the United Statds Working Group observed first-hand
many cases of detention akin to that describedénpresent caseThe Working Group
remains concerned about what appears to be the eompractice of setting bail so high that
those subjected to detention in the course of imatiign proceedings are unable to pay it.
Requiring the posting of excessively large bondssdwt provide an alternative to detention
to those who are detained. Moreover, the pracsickscriminatory, as it disproportionately
affects those of humble economic backgrounds.

68.  Although the United States has made a deatarati relation to article 26 of the
Covenant, it has not explained how that declarajmpiies to the present case. In the absence
of an explanation from the Government, the WorkBrgup concludes that the excessively
large bonds required of Mr. Aguilar-Rodriguez, whiesulted in his continued detention,
and the failure to provide him with legal and tiatisn services, which limited his ability to
challenge his detention, were discriminatory. Adaogly, his detention fell within category

V of the Working Group’s categories of arbitrarytetgion.

69.  Although the Working Group’s mandate does notc conditions of detention or the
treatment of detainees per se, it must consideshtt extent those conditions, including the
treatment of detainees, can negatively affect Hiéyaof detainees to prepare their defence
or their chances of a fair trid?. The present case does not concern a criminal trial
Nevertheless, as it observed during its 2016 tadite United States, detention in the course
of immigration proceedings in the United State®ftakes place in poor conditions. The
Working Group takes this opportunity to remind tBevernment that such detention must
not be punitive and that all persons in immigrataetention should be held in decent
conditions and treated with respect.

Disposition

70.  Although Mr. Aguilar-Rodriguez has been reléasthe Working Group, in
accordance with paragraph 17 (a) of its methodwark, reserves the right to render an
opinion as to whether or not the deprivation oktily was arbitrary, notwithstanding the
release. In the light of the foregoing, the Work@®igpup renders the following opinion:

The deprivation of liberty of Marcos Antonio AguitRodriguez, being in

contravention of articles 2, 3, 7, 8, 9 and 14hef Universal Declaration of Human
Rights and of articles 2, 9, 16 and 26 of the mé@pnal Covenant on Civil and
Political Rights, was arbitrary and fell within egories Il, IV and V.

71. The Working Group requests the Government efithited States to take the steps
necessary to remedy the situation of Marcos Antéwailar-Rodriguez without delay and

9 See A/HRC/36/37/Add.2, paras. 21-46.
10 See E/CN.4/2004/3/Add.3, para. 33, and opinionslIiz017 and No. 30/2017.
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bring it into conformity with the relevant interi@tal norms, including the Universal
Declaration of Human Rights and the Internationav&hant on Civil and Political Rights.

72.  The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to accorccddaAntonio Aguilar-Rodriguez an
enforceable right to compensation and other rejparstin accordance with international
law.

73. Inaccordance with paragraph 33 (a) of its wdstof work, the Working Group refers
the present case to the Special Rapporteur onuttmaul rights of migrants.

Follow-up procedure

74.  Inaccordance with paragraph 20 of its mettoddeork, the Working Group requests
the source and the Government to provide it witbrimation on action taken in follow-up
to the recommendations made in the present opiohuding:

(&)  Whether compensation or other reparationg feeen made to Mr. Aguilar-
Rodriguez;

(b)  Whether an investigation has been conductiedie violation of Mr. Aguilar-
Rodriguez’s rights and, if so, the outcome of thesgtigation;

(c)  Whether any legislative amendments or chaimgpesactice have been made to
harmonize the laws and practices of the UnitedeStaith its international obligations in line
with the present opinion;

(d)  Whether any other action has been taken pteiment the present opinion.

75.  The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is requiredexample, through a visit by the Working
Group.

76. The Working Group requests the source and thee@ment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the

opinion if new concerns in relation to the casetaeight to its attention. Such action would
enable the Working Group to inform the Human Rig@suncil of progress made in

implementing its recommendations, as well as ailyréato take action.

77.  The Working Group recalls that the Human Rigbasincil has encouraged all States
to cooperate with the Working Group and requesteditto take account of its views and,
where necessary, to take appropriate steps to semmedsituation of persons arbitrarily

deprived of their liberty, and to inform the WorgiGroup of the steps they have taken.

[Adopted on 21 November 2017]

11 See Human Rights Council resolution 33/30, parands7.
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