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Opinion No. 38/2017 concerning Kursat Cevik (Turlky)

1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @gngssembly resolution 60/251 and
Human Rights Council decision 1/102, the Councibuased the mandate of the
Commission. The mandate of the Working Group wastmecently extended for a three-
year period in Council resolution 33/30 of 30 Septer 2016.

2. In accordance with its methods of work (A/HRQEE, on 3 February 2017 the
Working Group transmitted to the Government of Byrka communication concerning
Kursat Cevik. The Government replied to the commatidn on 11 April 2017. The State
is a party to the International Covenant on Ciwitl #olitical Rights.

3. The Working Group regards deprivation of libedy arbitrary in the following
cases:

(& When it is clearly impossible to invoke anygdé basis justifying the
deprivation of liberty (as when a person is kepti&tention after the completion of his or
her sentence or despite an amnesty law applicatiiart or her) (category I);

(b)  When the deprivation of liberty results frometexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating
to the right to a fair trial, established in theilbrsal Declaration of Human Rights and in
the relevant international instruments acceptedhleyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category I);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category 1V);

(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, matlp ethnic or social origin, language,
religion, economic condition, political or other iojpn, gender, sexual orientation,
disability, or any other status, that aims towasds<an result in ignoring the equality of
human beings (category V).
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Submissions

Communication from the source

4. Kursat Cevik, born in 1978, is a police supenitent €mniyetamiri) of Turkish
origin. He usually resides in Mardin, Turkey. Henmmrried and the father of two young
children.

5. According to the source, Mr. Cevik had bookeshpltickets for himself and his two
children to fly on the morning of 16 July 2016 frodnkara to Paris, where he was due to
spend holidays with his wife and her family. He tspeént the week of 9 to 16 July 20186,
the days following the end of Ramadan, in a villagehe province of Ankara where his
parents live. On 15 July 2016, he had reportediyhiis service weapon at a safe in a bank
in Ankara in order to leave for his holidays thetnmorning.

6. The source reports that, in the meantime, MvilC®holiday request was cancelled,
so he drove back to Mardin (1,700 km). Mr. Ceviksvaubsequently suspended from his
duties and placed under administrative investigatbm 19 July 2016, but without any
supporting evidence being presented.

7. According to the source, Mr. Cevik was arrestedether with 15 of his colleagues,
on 21 July 2016 by the police on the basis of aasawarrant. He is allegedly suspected of
membership of a terrorist organization (Gulen moaet or Fetullah Gulen Terrorist
Organization) and treason.

8. He was reportedly brought to the police genbesldquarters in Mardin where he
remained until 29 July 2016. On that day, he wasifpint before a judge and placed in
detention, together with his 15 colleagues, repitytesithout any evidence being presented
against him or any grounds for keeping him detairged transferred to the local prison.
Subsequently, in late August 2016, he was trareddeto Urfa prison, where he was held at
the time of the submission by the source.

9. According to the source, Mr. Cevik was arredt@dtbwing the attempted military
coup that took place in Turkey on 15 July 2016. Hoeer, the reason for his arrest is
reportedly not linked to suspicions that he mighténtaken part in the coup, but that he had
been classified as an opponent to the Justice avel@pment Party many months before
the coup, like most of his colleagues who weresd@ck with him in Mardin and elsewhere
in Turkey.

10. The source reports that Mr. Cevik was an offifethe intelligence branch of the

police from 2000 to 2006 and of the organized andjdrafficking crimes branch from

2007 to 2013, which were regarded as being amoogetimost infiltrated by the Giilen

movement. According to the source, they are aleawlo branches of the police that were
most involved in investigating allegations of fraadd corruption against then Prime
Minister Erdgan, his family and his close political allies in d@enber 2013, after which

those branches of the police (and other branchabkeofTurkish State institutions) were
supposedly cleared of all suspected Gulen followers

11. The source also reports that since 2013, MvikCeas suffered intimidation and
discrimination in his position. He was reportediyt munder administrative investigation
several times for dubious reasons, including farwearing a tie at work; his duties were
changed up to seven times in three years; and bedam@ied promotion. He also applied to
the administrative court against most of the deaisitaken against him and while not all
cases were adjudicated, he won all those that Wereall these reasons, he was allegedly
thought to be an opponent of the regime.

12.  According to the source, Mr. Cevik was, as waaay officers like him, also said to
be a Gilen follower because he had worked and latmdad for several years. That is
allegedly based on a stereotype of Gulen followevep are supposed to be highly
educated, hard-working and open to relations wighwestern world. Given that Mr. Cevik
had worked as a member of the United Nations Patideberia for one year from June
2006 to June 2007 and studied for a PhD degredatish university from 2008-2013, he
was reportedly classified as a Gilenist with ndhfeir investigation being undertaken. The
source notes that this is despite the fact that Ghvik was part of the Turkish police
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contingent in Liberia at a time when the Turkishibiaal Police was sending several dozen
officers on missions every year, and that he dsdR”tiD on a scholarship from the Turkish
National Police.

13.  According to the source, it has only been fdsdd obtain very limited information
as to the types of questions that Mr. Cevik wagdgsluring the investigation following his
arrest. He was reportedly questioned about thensder:

(&8 Owning some books, most probably unrelatethéo Gilen movement but
related to his PhD thesis or his wife’s PhD thesis;

(b)  Having decided to do a PhD in the United Kiogdof Great Britain and
Northern Ireland,;

(c)  Having decided to work as a United NationgdeoOfficer;

(d) Having appealed to the administrative coumggirst the decisions taken
against him in the past two and a half years;

(e) Having employed a specific lawyer when dealivith those appeals. The
source reports that this lawyer is also said tabeused of being a Gulen follower, has
been disbarred and, according to the latest infaomadisappeared to avoid arrest in the
days following the attempted coup.

14.  The source emphasizes that the lists of polfifieers dismissed in the earliest days
after the attempted coup have been published iofficdal gazette. A close study of those
lists reveals that all the officers who took part Wnited Nations missions (mainly in

Kosovo but also in Liberia, Timor-Leste, Céte dlioand the Democratic Republic of the
Congo) and/or got a scholarship for a Master’s éegr a PhD abroad (mainly to study in
the United States of America, but also in the UWhikingdom, Germany and Australia)

have been dismissed.

15.  According to the source, it is quite clear tHzre were pre-established lists of
officers to be dismissed should an occasion ocawt #he attempted coup allegedly
presented the Government with such an occasion.

16. The source reports that the investigation agaifr. Cevik is being held in secret
and there is thus no known charge and no evidensagport a charge has been presented.
It is believed that the charges are to be membeisha terrorist organization and treason,
but Mr. Cevik's lawyer has yet to gain access t® file. There are reportedly no known
grounds for his continued detention and his lavhas appealed against his detention on a
monthly basis, to no avail so far. His trial daes meportedly been set for 14 April 2017.

17.  According to the source, Mr. Cevik's lawyercalgppealed to the Constitutional

Court in September 2016, on the basis that som& loaurts had declared themselves
incompetent, but the Constitutional Court has beerwhelmed with over 20,000 similar

cases since last summer and has yet to rule oofamem. According to the source, there
is, at this point, no recourse to justice in Turkey

18.  Against this background, the source notestttEuropean Court of Human Rights
is also unlikely to provide recourse, because & haed on two cases of detention in
Turkey since the coup and declared them inadmessiblthe basis that recourse to national
justice had not been exhausted, even though itcleas that there was no possible recourse
to justice in Turkey.

19. On the basis of the foregoing, the source sigbthat the detention of Mr. Cevik
constitutes an arbitrary deprivation of his libeutyder international human rights law.

Response from the Government

20.  On 3 February 2017, the Working Group trangdithe allegations from the source
to the Government under its regular communicatiprscedure. The Working Group
requested the Government to provide detailed inddion by 5 April 2017 regarding the
situation of Mr. Cevik since his arrest, includiagy comment on the source’s allegations.
The Working Group also requested the Governmealatify the facts and legal provisions
justifying his deprivation of liberty, as well as icompatibility with the obligations of the
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Government under international human rights lawtipaarly those treaties which Turkey
has ratified.

21. On 21 March 2017, the Government sought amseiir of the deadline to submit
its response. In conformity with paragraph 16 sfritethods of work, the Working Group
granted an extension of one week for the Governneestbmit its response by 12 April
2017. The Government submitted its response tadfalar communication on 11 April
2017.

Background

22. At the outset, the Government provides an dgenof the threats from various
terrorist organizations faced by Turkey in recesang and of the legal measures taken in
the face of the grave security challenges posedhbge terrorist organizations. In that
context, the Government submits background infoionatespecially with regard to
terrorist organizations, including the Kurdistan M&rs’ Party (PKK) and the Fetullahist
Terrorist Organization/Parallel State Structure TBEPDY), as well as the measures taken
against them and other terrorist organizations. Gbeernment also refers to the attempted
coup of 15 July 2016.

23. The Government explains that taking the exgstionditions into account and in
order to combat the FETO/PDY effectively, in lindtiwthe recommendation of the
National Security Council, by a decision of the @ciliof Ministers, a nationwide state of
emergency was declared from 21 July 2016 for thmeaths, pursuant to article 120 of the
Constitution and article 3/1-b of Law No. 2935 ostate of emergency.

24. The Government notes that with a view to emguiontinuity of the effective
implementation of measures for the protection ofkigln democracy, the principle of the
rule of law and the rights and freedoms of citizethe Council of Ministers decided to
extend the state of emergency for a period of thmeaths from 19 October 2016 and later
for another three months from 19 January 2017.

25. Inthat context, the Government of Turkey restir the right of derogation from the
obligations in the Convention for the Protection ldéiman Rights and Fundamental
Freedoms (European Convention on Human Rights) thedCovenant. Notification of
derogation from those obligations was submittedht Council of Europe in accordance
with article 15 of the European Convention on HuriRaghts and to the Secretariat of the
United Nations in accordance with article 4 of @@venant.

26. The Government emphasizes that it is fully awaf its obligations under
international conventions and is acting in fullgest for democracy, human rights and the
principle of the rule of law; that due respect &ny shown for fundamental rights and
freedoms; and that the rule of law is being styictbserved. The principles of “necessity”,
“proportionality” and ‘“legality” have been sensily complied with as regards the
measures taken under the state of emergency iaftlenath of the attempted coup. The
Government also wishes to emphasize that whilengakneasures under article 15 of the
European Convention on Human Rights, States pamtégrally continue to be subject to
the supervision of the European Court of Human ®igh

27.  The Government notes that a decree with theefof law (decree law) is a legal
measure permissible in the context of the staemdrgency in Turkey. By the decree laws
issued within the scope of the state of emergemegsures have been taken in proportion
to the current situation facing the administrataughorities, to the extent necessitated by
the situation and in pursuit of a legitimate airmmmely national security. Legal remedies
are available. The Government further notes thatstiope of the decree laws issued in that
respect has been limited to terrorist organizationsrder not to interfere with the rights
and freedoms of others.

28. The Government notes that the general prowdsioh the Code of Criminal
Procedure remain in effect. In that respect, taking consideration the large number of
those involved in the attempted coup and membetsrairist organizations, the maximum
duration of police custody has been raised to 3@ &g decree law, which will be limited
to the duration of the state of emergency. The gaepof this measure is to allow
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statements to be taken in a proper manner and ltecc@vidence for and against the
suspects, thus fulfilling the obligation of the t8téo conduct effective investigations.

29. The Government also reports that persons inodys their lawyers or legal
representatives, spouses or first- or second-degtatives may appeal against the written
order of the public prosecutor, in accordance itticle 91 (5) of the Code of Criminal
Procedure, before a magistrate entitled to heamigal cases. The maximum period of
detention is limited to offences against State sgcuconstitutional order and national
defence, or offences in regard to State secrat®rter collective offences. The 30-day
custody period has never been applied in full dreduast majority of the suspects have
remained in custody for four or five days. Duritg tcustody period the order of detention
can be appealed against and release requestddstigals. The magistrates’ office dealing
with criminal offences decides upon such appeaégal assistance is provided during
police custody and health reports are obtained @pdny into and release from custody.

30. Given changing circumstances, the measureeoéttended custody period has been
reviewed. Under Decree Law No. 684, the maximunatiom of police custody has been
reduced to seven days. It can be extended for anedven days only by a decision of the
public prosecutor, taking into account difficultiescollecting evidence or a large number
of suspects. Furthermore, the provision enablingblipu prosecutors to impose
postponements of up to five days on meetings betwletainees and their lawyers has been
abolished.

Circumstances of the case

31. As for Mr. Cevik, before he was taken into odst on 21 July 2016, various
materials were seized after a search conductedisathbme. Among them was a
DataTraveler USB drive containing video files otiiah Giilen, leader of the FETO/PDY.
While serving at police headquarters in Mardin frog, he reportedly systematically filed
cases against the administration. In those cagefawyer was an individual who was also
providing legal counsel to FETO/PDY members in MarBrovince. The Government
reports that the lawyer has escaped and has nbegetapprehended.

32.  According to the Government, Mr. Cevik was adsbject to a pending disciplinary
proceeding, numbered 03.703.16, on the groundsediting his superiors and subordinates
as inferior through verbal and written statementsattitudes” which provided for 12
months’ suspension from duties in line with arti¢l&-2 of the national police disciplinary
regulation.

33.  While Mr. Cevik was subject to another disciplly proceeding on the grounds of
“looseness and negligence in the assessment andniaptation of duties” in accordance
with article 13 of the national police disciplinamgulation, which provided for 24 months’
suspension from his duties, the relevant file wasdferred to the Supreme Disciplinary
Board of the National Police owing to the statutdimitations and the file is before the
Board for processing. Finally, by Decree Law NoO6dated 17 August 2016, Mr. Cevik
was dismissed from the National Police.

34. The Government emphasizes that an investigationMr. Cevik was initiated by
the Chief Public Prosecutor’s Office in Mardin fibre offence of being a member of an
armed terrorist organization, in line with arti@&4 of the Criminal Code of Turkey. He
was taken into custody by the Chief Public ProsatsiOffice on 21 July 2016. During the
custody period, he was reminded of the offenceliEiwhe was suspected and the rights he
could enjoy pursuant to the legislation in forcertRermore, he also enjoyed the right to
inform his relatives that he had been taken intstady and met his lawyer four times
during the custody period.

35. On 21 July 2016, the Chief Public Prosecut@ffice in Mardin requested that a
decision of restriction be given regarding the,file accordance with article 153 of the
Code of Criminal Procedure. By its decision of $®me date, the magistrates’ office
dealing with criminal offences in Mardin, considwgyithe fact that the offences in question
were related to an attempt to abolish the congiitat order and being a member of an
armed terrorist organization, restricted the authoof defence counsel to examine the
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content of the files and take samples from thdes,fother than the exceptions provided for
in article 153/2 of the Code of Criminal Procedure.

36. The indictment regarding Mr. Cevik was accepbgdthe second assize court in
Mardin on 1 February 2017. The decision of restoicgiven during the investigation was
reportedly abolished.

Detention process

37. On 27 July 2016, Mr. Cevik gave a statemerthé presence of his lawyer at the
Mardin police department. In his statement, herditladmit the accusations against him.
The following day, he also gave a statement betftoeePublic Prosecutor, accompanied by
his defence counsel. In his statement before thHdid®®rosecutor, he again refuted the
accusations levelled against him, claiming thatwss not in contact with the terrorist
organization FETO/PDY. Mr. Cevik was detained on 8y 2016 by the magistrates’
office dealing with criminal offences in Mardin fteeing a member of an armed terrorist
organization. The reasons given for his detenti@enewthe existence of concrete evidence
indicating a strong suspicion that the suspectdmdmitted the crime of being a member
of a terrorist organization, the status of existewijdence and the strong suspicion that he
might escape.

38. According to the Government, Mr. Cevik's deientstatus was reviewed by the

magistrates’ office in Mardin on 26 August 2016,323ptember 2016, 21 October 2016, 21
December 2016 and 19 January 2017 and his congndatention decided, as the

information and documents in the case file indidagestrong suspicion of guilt and on the
grounds that there was a suspicion that he migtépes considering the nature of the
criminal charge, and the lower and upper limitsh&f punishment stipulated by the law for
the crime.

39. An investigation into Mr. Cevik was subsequenthitiated by the Public
Prosecutor’s Office in Mardin (indictment No. 204439) and an action brought on 30
January 2017 before the second assize court iniMéil No. 2017/163). The indictment
stated that Mr. Cevik had committed the crime ohbea member of an armed terrorist
organization, as stipulated in article 314/2 of @réminal Code. In the indictment, detailed
information was given regarding the terrorist nataf FETO/PDY.

40. In that context, the Government refers to thdifigs in the indictment filed against
Mr. Cevik. The indictment stated that he had usecbmmunication programme called
“Bylock”. As specified in various court decisions, is common knowledge that this
programme is an encrypted communication programised dfor communication and
organizational contact among the members of theG7PDY terrorist organization.

41. The Government also emphasizes that accordirtiget findings in the indictment,
Mr. Cevik's original lawyer acted as the joint lasvyfor FETO/PDY members in
applications filed against the administration ilerto obstruct its functioning. Mr. Cevik
went to the United Kingdom to study for a doctoratghin the scope of the State-
sponsored ‘“training abroad” programme, which hagoredly been monopolized by
FETO/PDY members.

42. The Government notes that according to judgsndayt the European Court of
Human Rights, the existence of reasonable susparigausible reasons that the person(s)
concerned have committed the offence in questi@riscessary condition for deprivation
of liberty. That is a sine qua non requirementtf@ imposition of pretrial detention, such
reasonable suspicion must be present at every sfadetention and the suspect must be
released upon dissipation of that reasonable sospic

43. In the present instance, a criminal case wed &igainst Mr. Cevik. In other words,
it was accepted that there was sufficient suspidoncerning the offence, beyond the
reasonable suspicion required for custody. Furtbezmconsidering that he had used the
application of a terrorist organization as a meahsonfidential communication and had
been suspended from his job as a result of an astnaitive investigation, it should be
accepted that it was not reasonable to deviate fhentonclusions reached by the national
judicial authorities.
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44.  The Government notes that it was alleged bysthece that the investigation was
conducted confidentially and did not include anywargfes. With regard to the file, the
magistrates’ court in Mardin issued a decisionastriction in accordance with article 153
of the Code of Criminal Procedure, which determinesler what circumstances and in
relation to which offences the defence lawyer’sharity to investigate the file may be
restricted, including if this is likely to jeopardi the aim of the ongoing investigation. In
that regard, the Government considers that the leas®f the European Court of Human
Rights (including its judgment in the case@dviz v. TurkeyNo. 8140/08, 17 July 2012,
para. 43,) can shed light on the subject, as thieg&an Convention on Human Rights has
similar regulations.

45. In accordance with the provision in the Crirhitdode on offences against
constitutional order and article 314 of the Code, iavestigation into Mr. Cevik was
undertaken for the offence of membership in a tesr@rganization. For that reason, the
Government asserts that there is no violation endhcision of the magistrates’ office in
Mardin. However, access to a number of documenssexaluded from this restriction, as
outlined in the above-mentioned article of the I@me of the documents excluded from the
restriction was the record of statements made byQéwik himself. In that regard, he was
reportedly informed of the charges against him ubfothe questions addressed to him
during interrogation by the police, the prosec@arffice and the court when he was taken
into custody.

46. Evaluating the case in the light of the judgteenf the European Court of Human
Rights, it is considered that Mr. Cevik had alrebégn informed of the accusations against
him when his statement was being taken and he tadight to object to his detention.
Moreover, the restriction was lifted with the aceeme of the indictment by the second
assize court in Mardin, in accordance with articd®/4 of the Code of Criminal Procedure.

47. During the investigation into Mr. Cevik, a nuenbof items of evidence were
obtained and the indictment with the evidence dre @ccusations was presented to the
second assize court. It is therefore understoottkieae is no violation in the decision of
restriction taken in the investigation and the gdkion of an arbitrary investigation
conducted into Mr. Cevik without evidence is illdfaded.

48.  Furthermore, regarding the allegations thatatinest of Mr. Cevik and the ongoing
process are illegal or arbitrary, the Governmenésdhat neither Mr. Cevik nor his lawyer
have objected to the decisions of arrest, detergioextension of the detention period, in
accordance with article 91 (5) of the Code of CriahiProcedure. The Government further
notes that in domestic law, there is an opportufotycomplaints of arbitrary custody or
detention to be assessed by the courts of firsimeg, in accordance with article 141 of the
Code of Criminal Procedure entitled “claim for cagngation”. However, Mr. Cevik did
not file any actions before the domestic courtsactordance with article 141 and
subsequent articles of the Code of Criminal Prooedu

49. The Government notes that the European Coltuafan Rights, in its judgment of
13 September 2016 in the caseAd§ v. Turkey(No. 58271/10) approved the objection of
the Government in regard to inadmissibility thae thpplicant who had submitted
complaints regarding his prolonged detention shdwdge primarily filed an action for
compensation in accordance with article 141 of@oele of Criminal Procedure. In many
recent judgments, including in those where theneeHzeen claims of violations of rights
and freedoms on account of the legal procedurdswivlg the attempted coup of 15 July
2016, the European Court has noted that an indiidpplication to the Constitutional
Court is an effective remedy that should be extelibefore the case can be brought to it
(seeMercan v. TurkeyNo. 56511/2016, 8 November 20Hidik v. TurkeyNo. 45222/15,
22 November 201&Zihni v. TurkeyNo. 59061/2016, 29 November 2016).

50. To that end, the Government emphasizes thiheipresent case, Mr. Cevik has not
lodged an individual application with the Consiibmtal Court on all allegations and
complaints, including allegations of unjustifiedest and detention.

51. According to the Government, Mr. Cevik remaimegholice custody for eight days
between 21 and 28 July 2016. Therefore, althoughptiriod of detention allowed under
the decree law was up to 30 days, a shorter pefiatention was applied by taking into



A/HRC/WGAD/2017/38

account the specific circumstances of the situatitowever, although he had the right to
appeal against his detention, he did not do soersithe nature and complexity of the
charges, it is considered that the period of detenvas proportionate and in conformity
with the provisions of international conventions.

52. The Government reports that Mr. Cevik was imied of the charges against him.
He gave his statement in the presence of a lawgehe right to defence and the assistance
of a lawyer during custody was respected. In toatext, all arrest, custody and detention
decisions against him were given by independerggadand they were given with reasons.
In other words, those decisions were not arbiteary did not contain an obvious mistake of
discretion. In addition, Mr. Cevik had the rightappeal against those decisions.

53. The Government further reiterates that Mr. €evds made no application at the
national level in relation to the complaints madettie Working Group. In other words,
those complaints were made directly to the Worlcngup for the first time without having

been submitted at the national level. The Govertratso wishes to emphasize that Mr.
Cevik did not make any individual application te t@onstitutional Court in respect of all
the complaints submitted to the Working Group.

54. The Government therefore considers that theptainis, which have not been
submitted at the national level and have been teddtirectly to the Working Group for
the first time, should be rejected in accordancth weirticle 41, paragraph 1 (c), of the
Covenant because of non-exhaustion of domesticdiemeén the light of the principle of
the subsidiarity of the Covenant. Regarding theitmesf the claims, the Government
considers that there is no violation of the Covénan

Further information from the source

55.  On 13 April 2017, the response from the Govemminwas sent to the source for
further comment. The source responded on 20 Apfilr2

56. The source maintains that the arrest and agedirdetention of Mr. Cevik are

politically motivated and that they reflect a démistaken to remove from public service
positions, and in particular from the National Beli people who are believed not to be
supporters of the political party currently in powe

57.  According to the source, the Government haprestented or discussed any specific
evidence that Mr. Cevik has been a member of aggrozation or any evidence that he
participated in the failed coup. It should be notedt he has never at any point been
accused of participating in the coup. That fachalshould lead to the purpose of his
prolonged detention being questioned. The sourdddu notes that the allegations put
forward against Mr. Cevik are unsubstantiated drizkat circumstantial.

58. According to the Government, a DataTraveler US®e containing videos of
Fethullah Gulen was found during a search of hissko However, the source reports that
this element does not appear in the indictmentrasgdilr. Cevik and it was not presented as
evidence at his trial when it opened on 14 April20

59.  With regard to the allegation that Mr. Cevikswa user of encrypted messaging
software, the source reports that he has condigtdahied the allegation, as he denied it
orally when questioned on the first day of hisltea 14 April. The source notes that
publicly available knowledge of the use and acdesthat software is that it has been
unavailable for download on the Apple platform sirluly 2014. Mr. Cevik purchased his
phone in the summer of 2015, so it would have hegossible for him to download it.
The source notes with concern that his trial haanhgostponed until 4 July 2017 as the
judge is believed to be awaiting further eviderttat tMr. Cevik and his co-accused have
used the software. In this respect, the sourceoixearned that such evidence may be
fabricated.

60. The Government has mentioned that Mr. Cevigdcha lawyer to represent him who

is believed to have represented Glulenists in othatters before the attempted coup.
However, the source submits that Mr. Cevik is sasate legal person from the lawyer and
from the other alleged clients of that lawyer. Breggg this as an accusation is as if to say
that one should not hire a lawyer because they hepeesented criminals before, even
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though that is the basis of the legal professidre Jource submits that whatever allegations
exist against the lawyer should have no bearinthertegal proceedings against Mr. Cevik.

61. According to the Government, Mr. Cevik was lpetonsidered for disciplinary
measures by his employer at the time of his arfidst. source reiterates its submission that
Mr. Cevik had been harassed at work ever sincedheiption scandal that hit the family
and friends of then Prime Minister Efghm in December 2013. Moreover, Mr. Cevik was
suspended from duty and placed under investigatiod8 July 2017, three days after the
failed coup and two days before his arrest. Therceounotes that something similar
happened to several thousand other police offia@s over 100,000 civil servants in a
matter of days after the failed coup. The soureérd that the elliptic way in which the
Government presents these disciplinary actiongtsrrésponse distorts the fact that no
sanction had been pronounced and does not explen vinow or why an investigation had
been initiated, which discredits the seriousnesghef allegations. Finally, the source
submits that issues of disciplinary proceedingaliich no criminal issues have been raised
should not have a bearing on a completely distifiegation of a criminal nature.

62. The Government has indicated that Mr. Cevikrated a British university on a
government scholarship at a time when the entitying the scholarship programme was
infiltrated by Gllenists. The source emphasized th& scholarship programme ran
successfully within the Turkish National Police dobefore and long after Mr. Cevik won
his scholarship. Should the Government have anpicos that it is infiltrated by an
outside organization, it could have addressed tatemdirectly with the persons running
the programme and not retroactively accused a pebsmefiting from a scholarship.
Moreover, the source underlines that Mr. Cevik wagmrded a PhD in 2013 and the
distinction was formally recognized by the TurkNhtional Police in 2014.

63.  Finally, the source refers to the allegatiorth®y Government that Mr. Cevik has yet
to appeal to the Constitutional Court against hiest and detention and that he has not yet
exhausted national remedies. The source notes tthiat argument is inconsistent,
considering that the Working Group does not reqdomestic remedies to be exhausted in
order for a communication to be declared admissilbieaddition, the source emphasizes
that this element must be considered in the comtkfear in which the justice system now
operates in Turkey, particularly when bar assommsti have actively discouraged their
members from representing political detainees, sigchir. Cevik, and where lawyers who
do accept such cases restrict their actions tonthenum possible.

64. In the present case, Mr. Cevik's lawyer hagjl doday, maintained that he has
appealed to the domestic courts and to the Cotistitl Court. According to the source, he
has requested and received payment for making applications to the relevant courts.
The source notes that if the allegations of the gébmwient that such proceedings have not
been initiated are true, it is highly probable ttfe lawyer fears for his safety if he files
such applications. That is an extra element toakert into consideration in the evaluation
of whether or not Mr. Cevik can be tried in coralis that guarantee a fair trial.

65. The source reports that the proceedings opantte assize court in Mardin on 14
April 2017, but Mr. Cevik and his co-accused weoé present in court but appeared on a
videoconference link. This means that lawyers rggméng the accused had no access to
them as they were not in the courtroom. Considetiedimits that have been placed on the
work of lawyers, including the suppression of tlenfadentiality of exchanges between
lawyers and their clients, according to the soutcis unlikely that a fair trial can be
guaranteed. Since his initial appearance beforedgej on 30 July 2016, Mr. Cevik has
reportedly not left his place of detention and has been brought before a judge; any
review of his detention by a judge in the Mardirigdiction has been made on the basis of
a file rather than as the result of a hearing.

66. The source reports that in February 2017, MavilC broke his ankle but has
received minimal treatment for his injury: an X-raf/his ankle revealed the fracture but
the physician who examined him offered no treatméstof 7 April 2017, there were 24
detainees in a cell for 10 persons in the prisddrfia where he is being held.
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Discussion

Preliminary issues

67. The Working Group thanks the source and thee@ouent for their comprehensive
replies and submissions which have raised releganes in the case. That has allowed the
Working Group to consider the case with a full wstending of the matter in dispute
between the parties. The Working Group would ligestress that the procedural rules to
handle communications from sources and respons&owérnments are contained in its
methods of work (A/HRC/33/66) and in no other intonal instrument that the parties
might consider applicable. In that regard, the VilarkGroup would like to clarify that in
its methods of work there is no rule applicablettimpedes the consideration of
communications due to the lack of exhaustion of estim remedies in the country
concerned. Sources have no obligation thereforexttaust domestic remedies before
sending a communication to the Working Group.

68.  Furthermore, the Working Group would like topdrasize that in the discharge of its
mandate, it refers to the relevant internationalndards set forth in the Universal
Declaration on Human Rights and to the relevantrumsents ratified by the State
concerned, including the Covenant.

69.  With respect to the request of the Governméiuokey to the Working Group not
to address the present case for the sole reasbit tias some links to the law on the state
of emergency in Turkey adopted in 2016, the WorkBrgup would like to stress that in
conformity with its methods of work, there is nderdhat impedes the treatment of any
communication related to an arbitrary detentionnsitied by a source when a state of
emergency has been declared. The Working Groupidemssthat on some occasions,
owing to the security concerns of a given countngd do the judicial system being
overwhelmed through the receipt of large amountsca$es derived from such an
emergency situation, the communications procedéiridned Working Group is one of the
few international mechanisms of redress for peopl® are held under any form of
arbitrary deprivation of liberty. In that respetite Working Group wishes to emphasize
that it has a universal mandate to promote andepradte right of every individual not to be
arbitrarily detained.

70.  Furthermore, the Working Group would like tanied the Government of Turkey

that in accordance with the international law aggilie to situations of emergency, the
domestic legislative framework should not allow &y restriction on the safeguards of
persons deprived of their liberty concerning thghtrito bring proceedings before a cdurt,
including the right to be informed of the reasoosdrrest, the right to be informed of the
legal basis and of the judicial order for detent the right to legal counsel. In addition,
persons deprived of their liberty must have suffititime to prepare their defence.

Facts

71. The Working Group notes that in the presenecMr. Cevik had booked plane
tickets for himself and his two children to fly ¢ime morning of 16 July 2016 from Ankara
to Paris, where he was due to spend holidays wghwife and her family. Before his
departure, Mr. Cevik’s holiday request was repdytezhncelled, so he drove back to
Mardin (1,700 km). He was subsequently suspendedn fduty and placed under
administrative investigation on 19 July 2016.

72.  Mr. Cevik was arrested, together with 15 ofdofleagues, on 21 July 2016 by the
police. He is allegedly suspected of membership tdrrorist organization (FETO/PDY).

The Working Group also notes that Mr. Cevik hirethayer to represent him, who was
reportedly also classified as a member of the sallaged criminal organization.

NP

See, for example, opinions No. 19/2013 and N£0d0.

See United Nations Basic Principles and GuideloreRemedies and Procedures on the Right of
Anyone Deprived of Their Liberty to Bring ProceedirBefore a Court, principles 4 and 16 and
guidelines 3 and 17.
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73. Mr. Cevik was detained for eight days in polimestody at the police general
headquarters in Mardin where he remained untili?® 2016. In late August 2016, he was
subsequently transferred to Urfa prison where heuisently being held. The Working
Group is aware that the indictment against Mr. €evas only presented to the court on 30
January 2017, namely six months after his arrest.

74.  The Working Group recalls that under internaiolaw, including article 9 (2) of
the Covenant, anyone who is arrested shall be rirvédr of the reasons for arrest and
promptly informed of any charges against him or. figee right to be promptly informed of
charges concerns notice of criminal charges innamgi criminal prosecution$ln the
present case, Mr. Cevik was kept in detention feerosix months without any formal
charges.

75.  The Working Group has not received convincimfgrimation that Mr. Cevik was in
fact informed of the charges against him afterdrni®st, nor was he informed promptly
after the judicial order that justified his detemtiwas issued. The argument by the
Government that Mr. Cevik was “reminded of the setpd offence” has not persuaded the
Working Group that the right to be informed of flegal reasons for his detention or the
criminal charges levelled against him have beepeesd.

76. In view of the fact that the authorities failem formally invoke any legal basis
justifying the detention of Mr. Cevik, the Workir@roup considers that his detention is
arbitrary, falling within category | of the arbitsadetention categories referred to by the
Working Group when considering cases submittedl to i

Category llI

77. The Working Group notes that the Mr. Cevik'gdecounsel has not been able to
contact his client frequently and in private andttthe investigation against him is being
carried out under certain limitations in terms ofess to the file by his legal counsel.

78. The Working Group is also aware that Mr. Cewidy met four times with his
lawyers during the nine months of his deprivatidfiteerty and that both he and the lawyer
have had limited access to the case files to olsamples from it, in accordance with the
rules of procedure applicable in Turkey. The Wogki@roup further notes with concern
that a lawyer hired by Mr. Cevik was accused ohbei Gulen follower and disbarred.

79. The Working Group is not convinced that thetrietion on the disclosure of
information to Mr. Cevik in order to prepare higd defence was proportionate, or that the
non-disclosure of the file to the lawyer and Mr.viReprotected the legitimate aim of
national security.

80. In view of the foregoing, the Working Groupdsenvinced that the right of Mr.
Cevik to have effective legal representation, adégtime and facilities for the preparation
of his defence and to communicate with counsel isf dwn choosing has not been
respected by the Government of Turkey, in violatidrarticle 14 (3) (b) of the Covenant
and principle 17.1 of the Body of Principles foetRrotection of All Persons under Any
Form of Detention or Imprisonment.

81. The Working Group further recalls that accogdio principle 9 of the United
Nations Basic Principles and Guidelines on Remedigs Procedures on the Right of
Anyone Deprived of their Liberty to Bring ProceegiinBefore a Court, legal counsel shall
be able to carry out their functions effectivelydandependently, free from fear of reprisal,
interference, intimidation, hindrance or harassmédiite Working Group will refer the
present case to the Special Rapporteur on the émdiemce of judges and lawyers for
further consideration.

See Human Rights Committee general comment NA2@®E4] on liberty and security of person, para.
29.
4 See United Nations Basic Principles and Guideigaileline 13.
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82. The Working Group notes that Mr. Cevik repoteahpealed to the Constitutional
Court in September 2016 and that the Court hasyeibtuled on the case. The Working
Group considers that such a delay in addressingtiiter by the State violates the relevant
rules of international law, in particular the rigbtbring proceedings before a court without
delay to challenge the lawfulness of the deprivataf liberty (article 9 (4) of the
Covenant). In addition, the Working Group wouldelito recall that no substantial waiting
period, de jure or de facto, shall exist beforeetaithee can bring a first challenge to the
arbitrariness and lawfulness of the detention.

83.  Furthermore, the Working Group wishes to retadit the right to challenge the
lawfulness of detention before a court is a selfiding human right, which is essential to
preserve legality in a democratic soci&fyhat right, which constitutes a peremptory norm
of international law, applies to all forms of detion of liberty, to all situations of
deprivation of liberty, including not only to detam for purposes of criminal proceedings
but also to situations of detention under admiatste and other fields of law, including
military detention, security detention and detemtionder counter-terrorism measures.
Moreover, it also applies irrespective of the platdetention or the legal terminology used
in the legislation. Any form of deprivation of lilg on any ground must be subject to
effective oversight and control by the judicidry.

84.  The Working Group is mindful of the state ofexgency declared in Turkey. While
the National Security Council of Turkey designakETO/PDY as a terrorist organization
in 2015, the fact that this organization was retmdyse violence had not become apparent
to Turkish society at large until the attemptedpauJuly 2016. As noted by the Council
of Europe Commissioner for Human Rights:

“Despite deep suspicions about its motivations anmtlus operandi from various
segments of the Turkish society, the Fethullah Giiteovement appears to have
developed over decades and enjoyed, until faitemdy, considerable freedom to
establish a pervasive and respectable presencé seciors of Turkish society,

including religious institutions, education, cibciety and trade unions, media,
finance and business. It is also beyond doubt ety organisations affiliated to

this movement, which were closed after 15 July,enmpen and legally operating
until that date. There seems to be general agrdethanit would be rare for a

Turkish citizen never to have had any contact alidgs with this movement in one
way or another?

85. In the light of this, the Commissioner pointaat that there was therefore a need
“when criminalising membership and support of thiganisation, to distinguish between
persons who engaged in illegal activities and thwise were sympathisers or supporters of,
or members of legally established entities afffthtwith the movement, without being

aware of its readiness to engage in violerite.”

86.  The Working Group wishes to reiterate the pasiof the Commissioner for Human
Rights on the “urgency of reverting to ordinary gedures and safeguards, by ending the
state of emergency as soon as possible. Until thenauthorities should start rolling back
the deviations from such procedures and safeguasdguickly as possible, through a
nuanced, sector-by-sector and case-by-case apprtdach

87. The Working Group consequently finds that tba-nbservance of the international
norms relating to the right to a fair trial, estabéd in the Universal Declaration of Human
Rights and in the relevant international instruraematified by Turkey, is of such gravity as

12

Ibid., principle 7.

Ibid., paras. 2 and 3.

Ibid., para. 11 and guideline 1, para 47 (a).

Ibid., para 47 (b).

See Council of Europe Commissioner for Human RijgMemorandum on the human rights
implications of the measures taken under the sfatenergency in Turkey” (7 October 2016), para.
20.

Ibid., para. 21.

Ibid., para. 50.
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to give the deprivation of liberty of Mr. Cevik aarbitrary character and falls within
category Il of the arbitrary detention categoniegerred to by the Working Group when
considering cases submitted to it.

88. The Working Group is aware that a large numiiieindividuals were arrested
following the attempted coup in July 2016. Withareince to the joint urgent appeal of 19
August 2016 by the Working Group and a number dieotspecial procedure mandate
holders and the subsequent press release issuéite ame dat&,the Working Group
urges the Government of Turkey to adhere to its drumights obligations, including the
fundamental elements of due process, even undatateof emergency. In this respect, the
Working Group wishes to reiterate its request fopantry visit.

Disposition
89. In the light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Kursat Cevik, being ¢ontravention of articles 9 and
10 of the Universal Declaration of Human Rights arfidarticles 9 and 14 of the
International Covenant on Civil and Political Righis arbitrary and falls within
categories | and III.

90. The Working Group requests the Government okdyto take the steps necessary
to remedy the situation of Kursat Cevik withoutalelnd bring it into conformity with the
relevant international norms, including those sstin the Universal Declaration of Human
Rights and the International Covenant on Civil utitical Rights.

91. The Working Group considers that, taking intocunt all the circumstances of the
case, the appropriate remedy would be to releassakCevik immediately and accord him
an enforceable right to compensation and other ragipas, in accordance with

international law.

92. In accordance with paragraph 33 (a) of its wdshof work, the Working Group
refers this case to the Special Rapporteur omithepiendence of judges and lawyers.

Follow-up procedure

93. In accordance with paragraph 20 of its methofisvork, the Working Group
requests the source and the Government to providéh information on action taken in
follow-up to the recommendations made in the priespimion, including:

(@)  Whether Mr. Cevik has been released and, ibsavhat date;
(b)  Whether compensation or other reparations baes made to Mr. Cevik;

(c)  Whether an investigation has been conductéd the violation of Mr.
Cevik’s rights and, if so, the outcome of the irtigegtion;

(d)  Whether any legislative amendments or changgsactice have been made
to harmonize the laws and practices of Turkey vgthinternational obligations in line with
the present opinion;

(e)  Whether any other action has been taken tteimrgnt the present opinion.

94. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is required, example, through a visit by the
Working Group.

95. The Working Group requests the source and theeBment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetas own action in follow-up to the
opinion if new concerns in relation to the case lam@ught to its attention. Such action

12 see www.ohchr.org/EN/NewsEvents/Pages/DisplayNesps?News|D=20394&LangID=E.
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would enable the Working Group to inform the Hunffights Council of progress made in
implementing its recommendations, as well as ailyréato take action.

96. The Working Group recalls that the Human Rig@tuncil has encouraged all
States to cooperate with the Working Group andestpd them to take account of its views
and, where necessary, to take appropriate stesiedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have takén.

[Adopted on 28 April 2017]

13 See Human Rights Council resolution 33/30, parasid37.



